Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


I  / 


■f 


If^- 


Fv      • 


•       • 


REPORTS 


OF 


CASES    DECIDED 


BY  TIIK 


ENGLISH  COURTS, 

WITH 

NOTES  AND  RKFEllENCES  TO  KINDRED  CASES 

AND  AUTHORITIES. 


BY 


NATHANIEL    C.    MOAK, 


Counsellor  nt  Law. 


'  ,*■•"-  ^ 


VOLUME    XXIX. 


COXTAIXIXG 


4  QUEEITS  BENCH  DIVISION,  pp.  433-697. 

5  QUEEN'S  BENCH  DIVISION,  pp.  1-609. 

6  QUEEN'S   BENCH  DIVISION,  pp.  1-718. 


-J  ■   « .fc 


«  *  « 


ALBANY,    N.  Y.  : 

WILLIAM    GOULD    &    SON, 

LAW  PUBLISHKIIS  AND  BOOKSELLEIIS. 

18  82. 


•l.l 


.i 


Entered  according  to  Act  of  Oongrens  In  the  year  eighteen  hundred  and  eighty-two, 

By  WILLIAM  GOULD  dE  SON, 
In  the  office  of  the  Librarinn  of  Congress,  at  Washington. 


359784 


*  -  '  '\  . 


^^ 


*'  -1*     ■ 


JUDGES. 


LORD  HIGH  CHANCELLOR. 

Right  Hon.  LORD  CAIRNS,'  appointed  1874. 
Right  Hod.  LORD  SBLBORNE,'    "         1880. 


LORDS  OF  APPEAL  IN  ORDINARY. 

Right  Hon.  Lord  Blacksurn,  appointed  187G. 
Right  Hon.  Lord  Gordon,'  **  ** 

Right  Hon.  William  Watson,*       "         1880. 
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PRIVY  COUNCIL,  JUDICIAL  COMMITTEE. 

(Appointed  under  84  <&  86  Vict.,  ch.  91 :   Usually  sitting.) 

Right  Hon.  Sir  JaMes  W.  Colvile.* 
Right  Hon.  Sir  Barnes  Peacock. 
Right  Hon.  Sir  Montague  E.  Smith.* 
Right  Hon.  Sir  Robert  P.  Collier. 
Right  Hon.  Sir  Richard  Couch.^ 


1  Retired  wllh  Earl  of  Bcaconfifielil^s  administration,  April,  1S80:  15  L.  J.,  227. 

2  Appointed  nndcr  Glad»tonc*R  adintnUtratlon,  April,  1880:  15  L.  J.,  227. 

3  I>1ed  Augntit  21, 1879:  15  L.  J.,  115. 

4  Appointed  to  All  vacancy  of  T^rd  Gordon,  April,  1880:  15  L.  J.,  115,  234. 

5  Died  December  7, 1880  :  15  L.  J.,  595,602. 

6  Resigned  December  21, 1881 :  16  L.  J.,  607,  622 ;  72  T<.  T.,  163. 

7  Appointed  January  26, 1881,  in  place  of  Sir  Jambs  W.  Colvilb  :  10  L.  J.,  49,  58. 
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NAMES  OF  THE  JUDGES. 


SUPREME  COURT  OF  JUDICATURE. 

COURT  OF  APPEAL. 

Ex  officio  Members, 

The  Riglit  Hon.  the  Ix)RD  High  Chancellor  (President). 
The  Right  Hon.  the  Lord  Chief  Justice  of  England. 
Tlie  Right  Hon.  the  Master  op  the  Rolls. 
The  Riglit  Hon.  the  Lord  Chief  Justice  of  the  Common  Pleas. 
The  Right  Hon.  the  Lord  Chief  Baron  of  the  Exchequer. 

Ordinary  Members, 

Right  Hon.  Sir  William  Milbourne  James,*  appointed  1870. 

Right  Hon.  Sir  George  Mellish,'  •'  " 

Right  Hon.  Sir  Richard  Baggallay,  **  1875. 

Right  Hon.  Sir  George  Wm.  W.  Bramwell,*  "  1876. 

Right  Hon.  Sir  William  Baliol  Brett,  " 

Right  Hon.  Sir  Richard  Paul  Amphleit,*  **  " 

Right  Hon.  Sir  Henry  Cotton,*  "  1877. 

Right  Hon.  Sir  Alfred  Henry  Thesiger,"  *'  " 

Right  Hon.  Sir  George  Jessel,^  "  1881. 

Right  Hon.  Sir  Nathaniel  Lindley,**  "  *' 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

Right  Hon.  the  Lord  High  Ch.\ncellor  (President). 
Right  Hon.  Sir  George  Jessel,'  Master  of  the  Rolls,  appointed  1873. 
Hon.  Sir  Richard  Malins,^  Vice-Chancellor, 
Hon.  Sir  James  Bacon, 
Hon.  Sir  Charles  Hall, 
Hon.  Sir  Edward  E.  Kay,»o 

Hon.  Sir  Edward  Fry,"  Justice  of  the  High  Court, 
Hon.  Sir  Joseph  W.  Chitty,'*  Justice  of  the  High  Court, 
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186G. 
1870. 
187:J. 

1881. 
1877. 
1881. 


1  Died  Jane  7, 1S81:  16  Law  Jour.,  258;  71  Law  Times,  105. 

2  Died  June  10,  1877:  12  Law  Jour.,  372. 

3  Retired  Beptember  1, 1881:  71  L.  T.,  333:  16  L.  J.,  411. 

4  Retired  on  account  of  ill  health,  October,  1877:  63  L.  T.,  417. 

5  Appointed  June,  1S77,  In  plauo  of  Lord  Justice  Mkllish:  12  Law  Jour.,  386. 

6  Appointed  November,  1877,  in  place  of  Lord  Junt.lce  Amphlett:  12  L.  J.,  631.     Died  Oc- 

tober 20, 1880:  16  L.  J.,  507,  SOS,  518,  627;  09  L.  T.,  419,  433. 

7  Promoted  to  Court  of  Appeal,  September  10, 1881:  16  L.  J.,  .397. 

8  Promoted  from  Court  of  Common  Picas,  October  29, 1881:  71  L.  T.,  409.    Sworn  In  No- 

vember 1, 1881:  72  L.  T.,  12. 

9  Retired  March  19, 1881:  16  L.  J.,  137, 146. 

10  Appointed  March  30, 1881:  16  L.  J.,  147. 

11  Appointed  April  30,  1877,  under  the  act  of  April  24. 1877:  12  Law  Jour.,  251. 

12  Appointed  September  0, 1S81:  71  L.  T.,  321,  328;  10  L.  J.,  307. 


XAMES  OF  THE  JUDGES. 


QUEEN'S  BENCH  DIVISION. 

Rigbt  Hon.  Sir  Albxandeh  Jameb  Edmund  Cockburn,'  Bart.,  G.C.6., 

Lord  Chief  Justice  of  England,  appointed  1859. 
Right  Hon.  Sir  John  Duke  CoiiERiDOE,*  Lord  Chief  Justice  of  England, 

appointed  Dec.  1,  1880. 

Hon.  Sir  John  Mellor,'  appointed  1861. 

Hon.  Sir  Robert  Lush,*  "         1865. 

Hon.  Sir  William  Field,  "         1875. 

Hon.  Sir  Henry  Manisty.  "         1876. 

Hon.  Sir  Charles  Synge  Christopher  Bowen,*     *'         1879. 

Hon.  Sir  FoRD  North,«  "     '    1881. 

Hon.  Sir  John  Holker,'  "         1882. 

COMMON  PLEAS  DIVISION. 

Rigfht  Hon.  Lord  Coleridge,'  Lord  Cliief  Justice  of  the  Common  Pleas, 

appointed  1873. 

Hon.  Sir  William  Robert  Grove,  appointed  1871. 

Hon.  George  Denman,  '*  1872. 

Hon.  Sir  Nathaniel  Lindley,®  *'  1875. 

Hon.  Sir  Henry  Charles  Lopes,  "  1876. 

Hon.  Sir  J.  C.  Mathew,*  "  1881. 

Hon.  Sir  Henry  Mather  Jackson, i<* 
Hon.  Sir  Lewis  Cave," 
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EXCHEQUER  DIVISION. 

Right  Hon.  Sir  Frrz-RoY  Kelly, »«  Ijord  Chief  Baron,  appointed  1866. 
Hon.  Sir  Anthony  Cleasby,"  appointed  1868. 

Hon.  Sir  Charles  Edward  Pollock,  *'         1873. 

Hon.  Sir  John  Walter  Huddleston,  "         1875. 

Hon.  Sir  Henry  Hawkins,  *•         1876.  • 

Hon.  Sir  James  Fitz- James  Stephen,**         **         1879. 

1  Died  Noi-ember  20, 1880:  15  L.  J.,  676,  689;  15  Am.  L.  Rev.,  134. 

2  Appointed  to  llil  vacancy  occasioned  by  death  of  Lord  Cockburk. 

3  Reni^ned  Juno  11, 1879:  14  Law  Jour.,  366;  67  Law  Times,  127. 

4  Died  December  27, 1881 :   72  U  T.,  145, 173 ;  16  L.  J.,  624 ;  17  L.  J.,  6. 

5  Appointed  Juno  11, 1879:  14  Law  Jour.,  365;  67  T>aw  Times,  127. 

6  Appointed  in  place  of  Mr.  .Tni«tice  Lisdlbt,  promoted  to  Court  of  Appeal.     Bwom  in 

November  1, 1881:  72  L.  T.,  1,  12. 

7  Appointed  January  10, 1882 :  17  L.  J.,  15,  23  ;  72  L.  T.,  181. 

8  Promoted  to  Court  of  Appeal,  October  29, 1881:  71  L.  T.,  400. 

9  Appointed  March  1, 1881:  16  T>aw  Jour.,  103. 

10  Appointed  March  1,  1881:  16  L.  J.,  103.    Died  March  12, 1S81:  16  L.  J.,  113. 

11  Appointed  March  26, 1881,  to  till  vacancy  occasioned  by  death  of  Mr.  Justice  Jacksok: 

16  Tjiw  Journal,  123. 
Vi  Died  September  18, 1880:  15  Law  Jour.,  450;  69  I^w  Times,  350,  S67. 

13  ReslfHied  J.inuarj',  1879:   14  Law  Jour.,  16;  66  T-,ow  Times,  191. 

14  Appointed  January,  1879,  in  place  of  D.;ron  Clkasby:  14  L.  Jour.,  34;  66  Law  Times,  191. 


VI  NAMES  OF  THE  JUDGES. 

COURT  OF  APPEAL   IN   BANKRUPTCY. 
The  Ordinary  Judges  of  the  Court  of  Appeal. 

PROBATE,  MATRIMONIAL,  DIVORCE  AND  A13MIRALTY  DIVISION. 

Right  Hon.  Sir  Jambs  Hann&n  (President),  appointed  1872. 
Right  Hon.  Sir  Robert  J.  Piiillimoke,  •*         1870. 

CHIEF  JUDGE  IN   BANKRUPTCY. 
Hon.  Sir  James  Bacon,  Vice-Chancellor. 

JUDGE   OF  THE  COURT  OF  ARCHES. 
Lord  Penzance,  appointed  1875. 
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[4  Queen's  Bench  Division,  438.] 
Jan.  28,  1879. 

♦Hill  and  Others  v.  The  Managers  of  the    [433 
Metropolitan  Asylum  District. 

Nuisance — Hotpilal  for  Infectiotts  DUeofes — Attylum  eslabliihed  by  Order  of  Local 
OovemmetU  Board — lAabilUy  of  MaiuxgerB — Metropolitan  Poor  Act,  1867  (30 
Via.  c.  6). 

The  defendants,  under  the  powers  given  them  by  the  Metropolitan  Poor  Act,  1867, 
built  a  hospital  which  they  used  for  patients  suffering  from  infectious  diseases.  In 
an  action  by  adjacent  landowners  the  jury  found  that  the  hospital  was  a  nuisance  to 
such  landowners: 

Held,  by  Pollock,  B.,  first,  that  the  act  did  not  make  the  defendants  mere  irrespon- 
sible agents  to  carry  out  the  orders  of  the  Local  Government  Board  so  as  to  exempt 
them  from  liability. 

Secondly,  that  they  were  not  exempt  on  the  ground  that  they  acted  bona  fide  in 
the  discharge  of  a  duty  cast  on  them  by  the  act. 

Further  consideration.    The  action  was  tried  at  the 
Middlesex  Michaelmas  Sittings,  1878,  before  Pollock,  B., 
and  a  special  jury.     The  plaintiffs  were  Sir  Rowland  HiJLl, 
29  Eng.  Rep.  1 
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434]     William  Lu?*,  21'nd  Alfred  Downing  Fripp,  *owners 
of  land  (by  sepaiiat<^» Tights)  adjacent  to  tbe  hospital  built 
and  maintained  jW'Hampstead  by  the  defendants,  the  man- 
agers of  tltQ  Afe^tropolitan  Asylum   District,  incorporated 
under  t.he*.Metropolitan  Foor  Act,  1867  (30  Vict.  c.  6).     The 
•    plaii^tiiS&'claimed  damages  in  respect  of  an  alleged  nuisance 
cjyajsed'-by  the  hospital,  and  an  injunction  against  the  de- 
^  /fendants  using  the  hospital  for  small-pox  or  scarlet  fever  or 
u  ;  '^Wier  infectious  or  contagious  diseases. 

1878.    Dec.  18.     The  case  came  on  for  further  consid- 
eration. 

Her  Schelly  Q.C.,   Bompas^   Q.C.,   and  Finlay^  for   the 
plaintiffs. 

Sir  John  HolJcer,  Q.C.,  A.  Gr.,  Willis ^  Q.C.,  C.  H.  Ander- 
'  son,  and  Proudfoot^  for  the  defendants. 

The  learned  judge  took  time  to  consider  his  judgment, 
which  sets  out  the  facts  and  the  arguments. . 

Cut,  ddv,  vult 

Jan.  28,  1879.  Pollock,  B.:  This  action  was  brought 
to  recover  damages  in  respect  of  and  to  obtain  an  injunction 
against  the  recurrence  of^what  the  plaintiffs  alleged  to  be  a 
nuisance,  affecting  their  rights  by  the  erection  and  main- 
tenance of  an  asj'lum,  consisting  of.  several  buildings  which 
were  erected  and  maintained  for  the  reception  and  treatment 
of  paupers  suffering  from  small-pox.  The  rights  of  the 
three  plaintiffs  who  occupied  land  and  houses  adjoining  the 
land  and  buildings  occupied  by  the  defendants  were  inde- 
pendent and  differed  in  their  character.  For  the  purpose 
of  this  judgment  it  will  be  sufficient  to  refer  to  them  as  set 
forth  in  the  statement  of  claim.  At  the  opening  of  the  case 
it  was  arranged  by  counsel  that,  in  the  event  of  a  verdict 
passing  for  the  plaintiffs,  the  amount  of  damages  should  be 
referred  to  an  arbitrator,  and  before  it  had  proceeded  far  it 
was  further  agreed  that  the  questions  to  be  tried  should  be 
limited  to  whether  the  asylum  was  a  nuisance  occasioning 
damage  to  the  plaintiffs,  either  per  se  or  by  reason  of  the 
patients  coming  to  or  from  the  asylum ;  and  further,  assum- 
ing that  the  defendants  were  entitled  to  erect  and  carry  on 
the  asylum,  did  they  do  so  with  all  proper  and  reasonable 
care  and  skill  with  reference  to  the  plaintiffs'  rights. 
435]  *The  plaintiffs  proved  that  between  December,  1870, 
and  July,  1872,  7,352  patients  were  admitted  into  the  asy- 
lum, of  whom  1,379  died,  and  that  there  were  for  a  consid- 
erable period  as  many  as  660  patients  under  treatment. 
They  also  adduced  evidence  to  show  that  during  this  period" 
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the  proportion  of  small-pox  cases  in  the  neighborhood  of 
the  hospital  was  far  larger  tlian  in  pther  parts  of  the  parish, 
and  they  called  a  number  of  medical  witnesses,  who  stated 
that,  in  their  opinion,  the  existence  of  the  asylum,  as  car- 
ried on  by  the  defendants,  was  a  source  of  danger*  to  the 
neighborhood  and  to  the  plaintiflEs  in  particular,  owing  to 
tile  probable  spread  of  the  disease  by  infection,  to  the  effect 
of  the  dead-house,  and  also  to  the  bringing  to  and  from  the 
asylum  of  the  patients  in  ambulances,  and  the  visiting  of  the 
patients  by  their  relations  in  cases  where  death  was  appre- 
hended. With  regard  to  the  plaintiff,  Sir  Rowland  Hill, 
some  evidence  was  also  given  that  patients  within  the 
grounds  of  the  asylum  were  allowed  to  walk  so  near  to  the 
fence  which  separated  the  asylum  grounds  from  those  be- 
longing to  Sir  Rowland  Hill  as  to  interfere  with  the  safety 
of  the  latter.  With  regard  to  the  plaintiff  Fripp,  he  de- 
posed to  having  perceived  when  in  his  own  house  a  bad 
smell  from  the  dead-house,  whereby  his  family  and  others 
were  compelled  to  leave,  and  that  on  a  particular  day  in 
February,  1871,  this  smell  was  specially  noticed  by  himself 
and  his  wife,  and  shortly  after  she  sickened  and  was  attacked 
by  small-pox.  He  also  stated,  however,  that  about  the 
same  period  Mrs.  Fripp  Iiad  examined  an  empty  ambulance 
standing  in  the  high  road  wherein  a  patient  suffering  from 
small- pox  had  been  conveyed. 

The  defendants  called  a  great  number  of  witnesses,  consist- 
ing of  those  who  had  the  superintendence  and  personal  man- 
agement of  the  asylum,  and  also  medical  men,  who  stated 
that  in  their  opinion  no  danger  or  disturbance  of  the  plaintiffs' 
rights  was  occasioned  by  the  asj'lum,  and  that  it  was  built 
and  carried  on  with  all  possible  care  and  skill  so  as  to  avoid 
any  evil  consequences. 

At  the  end  of  the  case  on  both  sides  I  left  to  the  jury  five 
questions,  which  were  answered  as  follows : 

1st.  Was  the  hospital  a  nuisance  occasioning  damage  to 
tbe  plaintiffs,  or  either  and  which  of  them,  per  se? 

*2d.  Or  by  reason  of  the  patients  coming  to,  or  [436 
going  from,  the  hospital? 

(A.)  1st  and  2d.  It  was  a  nuisance  to  each  of  the  plain- 
tiffs, per  sey  and  by  reason  of  the  patients  coming  to,  or  going 
from  the  hospital. 

8d.  Assuming  that  the  defendants, were  by  law  entitled  to 
erect  and  carry  on  a  hospital,  did  they  do  so  with  all  proper 
and  reasonable  care  and  skill  with  reference  to  the  plain- 
tiffs'rights? 

(A.)  No. 
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4th.  Assuming  that  the  defendants  were  by  law  entitled 
to  erect  and  carry  on  tliis  hospital,  did  they  do  so  with  all 
proper  and  reasonable  care  and  skill  with  reference  to  the 
plaintiffs'  rights  1 

(A.)  No. 

5th.  Did  the  defendants  use  proper  care  and  skill  with 
respect  to  ambulances  ? 

(A.)  No  ;  we  consider  the  ambulances  ought  to  have  been 
disinfected  before  leaving  the  hospital. 

The  jury  also  expressed  their  opinion  that  everything  had 
been  done  by  everybody  in  the  hospital  with  regard  to  the 
internal  arrangements,  and  that  great  praise  was  due  to  the 
sisters  and  the  hospital  authorities. 

For  the  purposes  of  this  judgment,  I  must  assume  that 
the  answers  thus  given  are  supported  in  point  of  fact  by  the 
evidence  which  was  laid  before  the  jury  ;  and  further,  that 
the  direction  given  to  them  was  proper  and  sufficient  in  point 
of  law  ;  any  objection  upon  either  head  being  available  only 
upon  motion  before  the  divisional  court. 

At  the  further  argument  of  the  case,  which  took  place  be- 
fore me  during  the  last  Michaelmas  Sittings,  the  plaintiffs' 
counsel  contended  that  the  plaintiffs  were  entitled  to  have 
the  verdict  and  judgment  entered  for  th(^m,  and  also  to  an 
injunction,  and  that  the  answers  of  the  jury  to  the  first  two 
questions  were  sufficient  to  show  that  a  legal  cause  of  action 
liad  been  established.  Counsel  for  the  defendants  denied 
this,  and  with  resppct  to  the  answers  to  the  first  two  ques- 
tions asserted  that  no  case  had  been  made  out  for  the  follow- 


ing reasons : 


First :  They  argued  that  even  were  it  admitted  that  the 
building  and  carrying  on  of  the  hospital  was  a  nuisance, 
437]  and  one  which  *was  not  authorized  and  protected  by 
law,  the  defendants  were  not  liable,  because  in  all  that  they 
did  they  acted  simply  in  obedience  to  the  Local  Government 
Board,  whose  orders  they  were  bound  to  obey,  and  the  posi- 
tion of  the  defendants  was  likened  to  that  of  a  constable 
executing  a  warrant,  and  officers  carrying  out  the  orders  of 
their  government. 

Secondly :  It  was  argued  on  broader  and  more  intelligible 
grounds  that  the  defendants  were  not  liable,  because  in  all 
that  they  did  they  acted  bona  fide  in  the  execution  of  a 
dut}'^,  cast  upon  the  Local  Grovernment  Board  and  them- 
selves by  a  statute  which  required  certain  things  to  be  done 
for  the  public  welfare. 

Before  I  consider  whether  either  of  the  points  contended 
for  by  the  defendants  can  be  supported,  it  is  necessary  to 
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examine  what  is  their  exact  position,  both  with  relation  to 
the  Local  Government  Board  and  also  to  members  of  the 
public  whose  property  and  rights  may  be  affected  by  their 
acts. 

The  statute  by  which  the  defendants  are  incorporated,  and 
under  which  they  seek  to  exercise  the  powers  and  do  the 
acts  complained  of,  is  the  Metropolitan  Poor  Act,  1867  (30 
Vict.  c.  6),  but  this  statute  is  only  in  continuance  of  a  course 
of  legislation  commencing  with  the  Poor  Law  Act  of  1834 
(4  &  5  Wm.  4,  c.  76),  whereby  a  poor  law  board  was  first 
established,  and  power  was  given  to  such  board,  amongst 
other  things,  by  ss.  23  and  25,  to  direct  overseers  or  guar- 
dians to  enlarge  or  alter  workhouses,  according  to  such 
plan  and  in  such  manner  as  the  board  should  deem  most 
proper.  Similar  powers  will  also  be  found  in  the  Poor  Law 
Act  of  1844  (7  &  8  Vict.  c.  101),  whereby  the  Poor  Law 
Board  is  authorized  to  order  district  boards  to  purchase, 
Lire,  or  build  buildings  for  asylums  or  schools. 

The  act  of  1867  is  limited  to  the  metropolis,  and  provides 
by  8.  6  for  the  establishment  of  asylums  for  the  reception 
and  relief  of  **sick,  insane,  or  infirm  paupers,"  chargeable 
in  the  metropolitan  unions.  This  ig  carried  out  by  the 
formation  of  asylum  districts,  and  the  constitution  of  a 
body  of  managers  for  the  asylum  of  each  district,  and  by 
directing  (s.  7)  that  "for  each  district  there  shall  be  an  asy- 
lum or  asylums  as  the  Poor  Law  Board  from  time  to  time 
by  order  direct."  By  s.  15:  "The  Poor  Law  Board  may 
from  time  to  time  by  order  direct  the  *managers  to  [438 
purchase,  or  hire,  or  to  build,  and  (in  either  case)  to  tit  up 
a  building  or  buildings  for  the  asylum  of  such  nature  and 
size,  and  according  to  such  plan  and  in  such  manner  as  the 
Poor  Law  Board  think  fit,  and  the  managers  shall  carry 
such  directions  into  execution;"  and  by  s.  16,  "The  man- 
agers shall  have  for  the  purposes  of  the  asylum  the  like 
powers  as  are  for  the  time  being  vested  in  guardians  of 
unions  or  parishes  in  the  metropolis  relative  to  the  purchase 
or  hiring  of  lands  or  buildings."  The  following  sections 
are  also  material:  Sect.  20:  "The  managers  shall  from 
time  to  time  provide  for  the  asylum  necessary  fixtures,  fur- 
niture, and  conveniences,  and  such  as  the  Poor  Law  Board 
from  time  to-  time  by  ordt^r  direct."  Sect.  21 :  "The  mode 
of  admissfon  of  persons  into  the  asylum  shall  be  such  as 
the  Poor  Law  Board  from  time  to  time  by  order  direct." 
Sect.  22:  "The  managers  shall  have  the  like  powers  as 
guardians  for  the  relief,  maintenance,  and  management  of 
the  inmates  of  the  asylum,  and  shall  from  time  to  time  pro- 
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vide  such  medicines,  appliances,  and  requisites  for  the  medi- 
cal and  surgical  care  and  treatment  of  the  inmates,  and 
cause  the  same  to  be  furnished  and  used  according  to  such 
rules  as  the  Poor  Law  Board  from  time  to  time  by  order  di- 
rect." Sect.  51  provides  that  "the  provisions  of  the  act  5 
&  is  Wm.  4,  c.  69,  to  facilitate  the  conveyance  of  work- 
houses and  other  property  of  parishes,  and  of  incorpora- 
tions or  unions  of  parishes  in  England  and  Wales  relative 
to  the  acquisition  of  sites  or  buildings  for  workhouses,  and 
of  all  acts  extending  or  amending  the  same,  shall  apply  to 
lands  and  buildings  required  to  be  purchased,  hired,  or 
otherwise  acquired  for  any  of  the  purposes  of  this  act,  and 
shall  have  effect  as  if  managers  under  this  act  were  guar- 
dians, and  as  if  an  asylum  or  dispensary  were  a  workhouse." 
Sect.  58 :  ''So  much  of  the  Lands  Clauses  Acts  as  relates  to 
the  purchase  of  lands  otherwise  than  by  agreement  shall 
not  be  put  in  force  except  for  the  purchase  of  latids  for  the 
purpose  of  enlarging  a  workhouse,  hospital,  or  school  ex- 
isting at  the  passing  of  this  act,  and  then  not  without  a 
previous  order  of  the  Poor  Law  Board  directing  such  pur- 
ciiase.''  By  the  Local  Grovernment  Board  Act,  1871  (34  & 
35  Vict,  c.  70),  the  power  and  duties  vested  in  the  Poor 
Law  Board  are  transferred  to  the  Local  Government  Board 
which  was  established  by  that  act. 

439]  *It  will  be  seen  from  these  provisions  that  the  scop© 
and  intention  of  the  act  is  to  create  and  carry  on  within  the 
metropolis  asylums  for  the  sick,  insane,  or  infirm,  by  dis- 
trict managers  under  the  direction  and  control  of  the  Poor 
Law  Board,  much  in  the  same  way  as  workhouses,  asylums, 
and  schools  had  been  before  carried  on  by  guardians  and 
district  boards  ;  and  it  is  observable  that  the  only  reference 
to  small- pox  is  contained  in  s.  69,  which  provides  for  the  re- 
payment out  of  the  common  poor  fund  of  certain  expenses, 
including  those  incurred  '*for  the  maintenance  of  patients 
in  any  asylum  specially  provided  under  this  act  for  patients 
suffering  from  fever  or  small-pox." 

It  is  under  this  statute  that  the  defendants  were  appointed 
and  have  acted,  and  it  is  under  the  provisions  contained  in 
it,  and  under  the  orders  of  the  Local  Government  Board  made 
in  pursuance  of  it,  which  were  given  in  evidence  at  the  trial, 
that  the  defendants  seek  to  shelter  themselves,  upon 'the 
ground  that  they  acted  only  as  the  innocent  agents  of  a 
public  boai'd,  and  in  pursuance  of  their  orders  carried  out 
what  they  have  done,  and  therefore  are  irresponsible.  I  am 
unable,  upon  what  seems  to  me  to  be  a  fair  construction  of 
the  statute  and  a  proper  appreciation  of  its  meaning,  to  ar- 
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live  at  this  conclusion.  Upon  comparing  ss.  15  and  16,  it 
is  clear  that  whereas  the  former  empowers  the  Poor  Law 
Board  to  direct  the  managers  to  purchase,  hire,  or  build 
buildings  for  the  asylum,  by  the  latter  section  the  managers 
alone  have  the  power,  similar  to  that  vested  in  guardians  of 
unions  or  parishes  in  the  metropolis,  relative  to  the  purchase 
of  lands ;  and,  as  far  as  I  can  gather,  the  policv  artd  provi- 
sions of  the  Poor  Law  Acts,  beginning  with  59  Greo.  3,  c.  12, 
s.  8,  and  continued  and  enlarged  by  5  &  6  Wra.  4,  c.  69,  s.  4, 
and  5  &  6  Vict.  c.  57,  s.  16,  have  been  that  formerly  church- 
wardens and  overseers,  and  now  guardians,  should  be  the 
persons  to  acquire,  and  hold  land  or  buildings  required  for 
workhouses,  hospitals,  or  other  like  purposes,  although 
Bince  the  establishment  of  the  Poor  Law  Board  the  guar- 
dians must  exercise  their  rights  under  the  control  of  the 
Poor  Law  Commissioners.  It  would  appear  from  these  and 
the  other  sections  of  the  act  of  1867  that,  although  the  in- 
tention is  clear  that  the  Poor  Law  Board  are  to  have,  so  far 
as  is  possible,  the  ultimate  control  of,  and  to  give  their  sanc- 
tion to,  all  that  is  done,  *the  managers  are  the  body  [440 
who  have  power,  subject  to  the  order  of  the  board,  to  take 
and  hold  land,  and  it  is  they  who,  subject  to.  such  order, 
are  to  purchase,  hire,  or  build,  and  to  fit  up  the  asylum,  to 
provide  the  fixtures,  conveniences,  and  medicine,  and  more- 
over they  are  to  have  the  like  powers  as  guardians  for  the 
relief,  maintenance  and  management  of  the  inmates,  and  in 
the  appointment,  control,  and  payment  of  officers. 

All  these  provisions  appear  to  show  that  the  asylum  man- 
agers have  authority  and  power  vested  in  them  involving  a 
discretion,  and  that  it  could  not  have  been  the  intention  of 
the  Legislature  to  make  them  mere  irresponsible  instruments 
to  carry  out  the  orders  of  the  Poor  Law  Board.  It  is  quite 
true  that  each  act  that  was  done  by  the  defendants  with 
reference  to  the  formation  of  the  asylum,  and  in  particular 
the  purchase  of  the  land  whereon  it  was  built  (which  was 
authorized  by  an  order  dated  the  13th  of  February,  1868), 
was  done  by  the  express  directions  of  the  Local  Grbvern- 
ment  Board ;  but  these  directions  must  be  taken  with  refer- 
ence to  the  statutable  powers  and  duty  which  are  conferred 
upon  the  two  bodies  respectively,  and  cannot  be  so  dealt 
with  as  to  vary  the  provision  of  the  act,' or  to  enlarge  or  cut 
down  the  responsibilities  which  arise  out  of  anything  done 
by  the  board  or  the  managers,  whose  acts  must  be  dealt 
with  as  referable  to  the  legal  right  that  is  vested  in  them. 

The  first  point  made  by  the  defendants  is,  so  far  as  I  cah 
find,  wholly  new,  and  were  it  tenable  would  lead  to  very 
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serious  consequences  as  affecting  the  rights  of  property;  for 
it  amounts  to  this,  that  a  body  of  managers,  constituted  for 
the  purpose  of  carrying  out  a  public  object  under  the  direc- 
tion and  supervision  of  a  public  department,  may  do  acts 
which  are  admitted  to  be  a  nuisance  and  injurious  to  the 
owners  of  neighboring  property,  and  are  also  admitted  to 
be  unauthorized  by  law,  and  yet  not  be  liable,  because  they 
did  them  by  the  mandate  of  the  department  under  which 
they  act. 

In  dealing  with  a  contention  so  novel  in  character  and  so 
serious  in  its  consequences,  it  will  be  well  to  examine  shortly 
the  only  principle  and  authorities  which  are  said  to  be  anal- 
ogous. The  immunity  of  ministerial  officers  for  acts  com- 
mitted by  them  has  long*  been  established,  and  is  founded 
441]  upon  the  clearest  principles  *of  reason  and  justice, 
namely,  that  the  officer  of  a  court  is  bound  to  obey  the  writ 
of  a  court  acting  within  its  jurisdiction,  and  has  no  means  of 
ascertaining  whether  it  issues  upon  a  valid  judgment  or  not ; 
.moreover,  he  is  punishable  if  he  does  not  so  obey,  and  it 
would  be  unjust  that  a  man  should  be  punished  if  he  does 
not  do  a  thing,  and  liable  to  an  action  if  he  does  do  it.  This 
was  clearly  pointed  out  by  Willes,  C.J.,  in  Moravia  v. 
Sloper{*\  and  in  the  judgment  of  the  Court  of  Queen's 
Bench  in  Andrews  v.  Marrisi^).  In  the  present  case, 
whether  the  defendants  were  bound  to  obey  the  orders  of 
the  Local  Grovernment  Board  would  depend  upon  whether 
those  orders  were  legal  or  not,  and  therefore  to  say  that  the 
defendants  were  bound  to  obey  such  orders  is  to  beg  the 
question. 

The  exemption  from  liability  of  officers  carrying  out  gov- 
ernment orders  has  always  been  rested  upon  the  ground  that 
their  conduct  under  such  circumstances  is  an  act  of  state, 
for  which,  on  grounds  of  public  policy,  they  cannot  be  made 
liable. 

In  the  present  case,  assuming  that  the  Local  Grovernment 
Board  were  not  authorized  by  the  act  of  1867  to  do  the  acts 
of  which  the  plaintiffs  complain,  the  defendants  were  bound 
to  inquire  into  their  own  legal  position,  and  were  also  bound 
to  take  care  that  they  so  exercised  their  rights  as  not  inju- 
riously to  affect  the  rights  of  others,  and  they  are  in  this  re- 
spect in  the  same  position  as  all  other  persons  are  by  whose 
wrongful  acts  a  nuisance  is  created. 

The  second  ground  upon  which  the  defendants  rest  their 
case  involves  a  much  more  important  question ;  namely, 
whether  the  defendants  are  protected  in  doing  what  they 

0)  Willcs,  30.  O  1  Q.  B.,  68. 
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did  by  the  provisions  of  the  act  of  1867.  That  there  are  no 
provisions  in  that  act  requiring  them  to  build  the  very  hos- 
pital and  on  the  very  site,  and  to  carry  it  on  in  the  very 
manner  in  which  it  was  carried  on,  was  admitted.  Had  this 
been  so  the  case  would  have  come  within  the  well  known 
rule  tliat  if  the  Legislature  authorizes  the  doing  of  a  par- 
ticular thing  it  cannot  be  wrongful,  which  is  constantly  acted 
upon  where  the  construction  of  roads,  railways,  canals,  and 
other  public  works  has  been  authorized  by  act  of  Parlia- 
ment. But  it  was  said  that  looking  at  the  purview  and 
general  intent  of  the  act,  and  the  fact  that  it  was  passed 
with  the  view  of  obviating,  or  at  *least  lessening,  a  [442 
great  public  danger,  the  statute  must  be  construed  in  a  lib- 
eral spirit,  and  so  as  not  unduly  to  place  difficulties  in  the 
way  of  those  to  whom  its  execution  is  intrusted.  Witli  re- 
gard to  this  last  argument,  if  it  means  that  this  statute  is  to 
receive  a  construction  different  to  what  would  be  put  upon 
a  statute  authorizing  the  carrying  out  of  any  other  public 
work,  I  see  the  greatest  difficulty  in  giving  effect  to  it,  for 
nothing  would  be  a  more  dangerous  doctrine,  or  one  more 
contrary  to  the  true  rules  of  construction,  than  that  which 
required  or  allowed  a  judge  to  give  an  effect  to  the  same 
words  wider  or  narrower  in  proportion,  as  he  might  think 
the  general  object  of  the  act  in  which  they  were  found  of 
great  or  small  public  importance.  The  principle  is  as  was 
said  by  Blackburn,  J.,  in  the  Mersey  Docks  Trustees  v. 
Gibbs  0,  "That  the  act  is  not  wrongful,  not  because  it  is  for 
a  public  purpose,  but  because  it  is  authorized  by  the  Legis- 
lature." Moreover  when  stress  is  laid  upon  the  general 
prevalence  of  small-pox  in  the  metropolis,  and  the  desira- 
bility of  removing  patients  suffering  from  it  to  the  hospital, 
it  must  be  remembered  that  there  is  nothing  in  the  general 
scope  of  the  act  or  in  any  particular  provisions  of  it  that 
points  specially  to  small-pox;  the  class  for  the  reception 
and  relief  of  whom  the  act  professes  to  provide  asylums  is, 
**  the  sick,  insane,  or  infirm,"  or  other  class  or  classes  of  the 
*'poor,"  &c.  There  is  another  consideration  which  also 
aflfects  the  question  at  issue.  The  dispute  here  is  not  be- 
tween the  Asylum  Board  and  any  person  or  body  of  persons 
with  whom  anj'^  relation  is  established  by  the  statute.  It  is 
not  as  though  the  persons  complaining  of  the  acts  of  the 
board  were  officers  of  the  asylum  or  patients,  in  which  case 
it  might  fairly  be  said  that  if  there  were  two  ways  of  carry- 
ing out  the  intention  of  the  statute  or  orders  of  the  Local 
Government  Board  it  must  be  assumed  that  a  discretion  was 

(»)  Law  Rep.,  1  H.  L.,  112. 
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vested  in  the  Asylum  Board  to  do  that  which  seemed  to 
them  best  under  all  circumstances,  though  possibly  not  best 
for  some  particular  person  or  persons.  Here  the  plaintiffs 
are  strangers  to  the  defendants  and  to  the  whole  matter  over 
which  they  have  control,  their  rights  ^re  simply  those  of 
owners  and  occupiers  of  land,  and  they  assert  that  they  have 
suffert^d  damage  by  reason  of  the  defendants  acquiring  land 
adjoining,  and  so  using  it  as  to  create  an  actionable  nuisance. 
443]  ^i'o  meet  this,  therefore,  the  defendants  must  cer- 
tainly make  out  a  clear  case  of  right,  for  if  they  could  at  any 
place  and  in  any  manner  carry  out  the  requirement  of  the 
act  without  creating  a  nuisance,  it  cannot  be  supposed  that 
the  Legislature  armed  them,  with  an  option  so  to  perform 
their  duty  as  to  create  or  not  create  a  nuisance  affecting  the 
right  of  others,  as  it  might  seem  to  the  defendants  or  the 
Local  Grovernment  Board  fitting  and  proper  with  reference 
to  the  internal  advantage  or  economy  of  the  asylum.  If 
this  principle  were  once  admitted  it  is  difficult  to  see  where 
any  line  could  be  drawn.  A  statute  which  justified  the  de- 
fendants in  creating  a  nuisancer  to  neighbors,  would  seem  by 
parity  of  reasoning  to  justify  the  diminution  of  light  or  air, 
and  this,  although  the  statute  contained  no  provisions  for 
compensating  those  who  might  be  injured  by  its  operation. 

The  real  question,  therefore,  seems  to  come  to  this,  look- 
ing at  that  which  was  done  by  the  defendants,  and  which 
the  jury  have  found  to  be  a  nuisance  injurious  to  the  plain- 
tiffs' rights,  can  it  be  truly  said  that  the  doing  of  it  was  in 
substance  and  impliedly  though  not  in  express  words  au- 
thorized by  the  statute  ?  Now  no  evidence  was  tendered  by 
the  defendants  to  show,  nor  was  there  any  finding  of  the 
jury,  that  the  defendants  could  not  have  carried  out  what 
the  Legislature  intended  them  to  carry  out  without  neces- 
sarily creating  a  nuisance.  It  is  clear  from  the  facts  proved 
that  no  such  conclusion  could  have  been  arrived  at,  for  al- 
though to  build  and  carry  on  the  hospital,  where  and  in  the 
manner  in  which  it  was  built  and  carried  on,  and  with  its 
large  number  of  patients  may  have  been  the  more  proper 
and  convenient  mode  of  complying  with  the  intention  and 
provisions  of  the  act,  in  so  far  as  tne  patients,  the  officers, 
medical  staff,  and  nurses  were  concerned,  and  the  least  ex- 
pensive to  the  ratepayers,  it  cannot  be  assumed  that,  if  sev- 
eral smaller  hospitals  had  been  built  instead  of  one  large 
one,  or  if  a  larger  area  around  the  hospital  had  been  ob- 
tained, that  which  has  been  found  to  be  a  nuisance  might 
not  have  been  avoided, 

I  have  dealt  with  the  case  hitherto  apart  from  authorit3% 
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Several  cases  were,  however,  cited  in. argument,  and  so  far 
as  these  afford  any  assistance  they  appear  to  me  to  support 
the  view  which  I  have  taken.  Insome  of  them  the  nuisance 
complained  of  was  *considered  to  have  been  expressly  [444 
authorized  by  the  Legislature.  Thus  in  Hex  v.  Pease  {^\ 
where  a  company  was  empowered  to  make  a  railway  accord- 
ing to  a  deposited  plan  and  to  use  locomotives  .thereon,  and 
the  jury  found  that  the  engines  used  were  of  the  best  con- 
struction known,  and  that  the  defendants  used  due  care  and 
diligence  in  the  using  of  them,  the  court  held  that,  inas- 
much as  unqualitied  power  was  given  to  use  the  engines  on 
the  particular  railway,  the  defendants  were  not  liable  to  be 
indicted  for  a  nuisance,  and  that  it  must  be  presumed  that 
the  Legislature  intended  that  those  of  the  public  who  used 
an  adjacent  highway  should  sustain  some  inconvenience  for 
the  sake  of  the  greater  good  to  be  obtained  by  those  who 
used  the  railway.  The  same  principle  was  followed  in 
Vaughan  v.  Taff  Vale  Railway  {^),  and  by  the  House  of 
Lords  in  Caledonian  Ry.  Go,  v.  Ogilv7j{^\  nn^  Hammer  - 
smith  Ry,  Co.  v.  Brand {*).  Where  the  nuisance  is  not 
shown  to  be  the  absolutely  necessary  consequence  of  what 
is  authorized  by  statute,  the  courts  have  been  slow  to  admit 
of  any  argument  by  which  it  has  been  contended  that  the 
creation  of  a  nuisance  must  be  taken  to  have  been  implied. 
This  appears  from  what  was  said  in  the  Queen  v.  Bradford 
Navigation  Co,  (*),  and  by  the  judgment  of  the  Court  of 
Appeal  in  the  Attorney-Oeneral  v.  Colney  Hatch  Lunatic 
Asylum  (*) ;  and  in  Clowes  v.  Staffordshire  Potteries  Water- 
works Co,  ('),  where  Mellish,  L.J.,  dwells  much  upon  tiie 
absence  of  any  compensation  clause,  as  indicating  that  the 
Legislature  could  never  have  intended  to  Justify  an  injury 
to  a  private  right.  I  agree  also  with  what  was  said  by 
Pry,  J.,  in  the  Attorney-General  v.  Oas  Light  and  Coke 
Co,  (*),  that  the  full  burden  of  proof  irj  such  a  case  rests  en- 
tirely upon  those  who  say  that  they  cannot,  without  creating 
nuisance,  do  a  thing  which  they  are  bound  to  do.  Whether 
the  proposition  be  so  framed  as  to  assert  that  the  Legisla- 
ture never  intended  the  act  complained  of  to  be  done,  or  to 
say  that  those  to  whom  the  Legislature  has  intrusted  the 
carrying  out  of  a  public  object  could  do  so  without  doing 
that  particular  act,  the  result  is  the  same.     In  Oeddis  v. 

0)  4  B.  A  Ad.,  SO.  («)  Law  Rep.,  4  Ch.,  146. 

(*)  6  H.  <fe  N.,  679  ;  29  L.  J.  (Ex.),  247.  '   (')  Law  Rep.,  8  Ch.,  125 ;  4  Eng.  R., 

(•)  2  Macq.,  229.  807. 

(*)  Law  Kep.,  4  H.  L.,  171.  (»)  7  Ch.  D.,  217 ;  23  Eog.  R.,  683. 

(*)  6B.  A  8.,  631. 
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445]  *  Proprietors  of  Bann  lleserwir  {^),  Lord  Blackburn 
says  :  *'  I  take  it,  without  citing  cases,  that  it  is  now  thor- 
oughly well  established  that  no  action  will  lie  for  doing  that 
which  the  Legislature  has  authorized  if  it  be  done  without 
negligence,  although  it  does  occasion  damage  to  any  one ; 
but  an  action  does  lie  for  doing  that  which  the  Legislature 
has  authorized,  if  it  be  done  negligently.  And  I  think  that, 
if  by  a  reasonable  exercise  of  the  powers,  either  given  by 
statute  to  the  promoters,  or  which  they  have  at  common 
law,  the  damage  could  be  prevented,  it  is  within  this  rule, 
'  negligence,'  not  to  make  such  reasonable  exercise  of  their 
powers.  I  do  not  think  that  it  will  be  found  that  any  of 
the  cases  (I  do  not  cite  them)  are  in  conflict  with  that  view 
of  the  law."  My  attention  was  particularly  called  by  the 
Attorney- Greneral  on  behalf  of  the  defendants  to  the  judg- 
ment of  the  Master  of  the  Rolls  in  Hawley  v.  Steele  O,  de- 
clining to  grant  an  injunction  on  motion  to  restrain  a  general 
in  Her  Majesty's  army,  and  the  officers  under  his  command, 
from  causing  or  permitting  rifle  practice  on  a  common  in 
close  proximity  to  the  plaintiff's  house,  which  as  he  alleged, 
was  a  serious  nuisance  and  occasioned  damage  to  his  prop- 
erty. The  principle  upon  which  this  injunction  was  refused, 
has  no  doubt  a  material  bearing  upon  the  present  case,  and 
I  in  no  way  differ  from  what  was  there  said  by  the  Master 
of  the  Rolls,  but  I  am  unable  to  follow  the  course  of  argu- 
ment by  which  it  is  submitted  that  any  true  analogy  exists 
between  the  case  of  lands  vested  in  the  Secretary  of  State 
for  War,  "for  the  purposes  of  the  defence  of  the  realm," 
and  a  power  given  to  acquire  or  build  an  asylum  for  sick 
paupers.  In  the  first  case  it  would  be  extremely  difficult  to 
contemplate  the  user  of  land  for  military  purposes  which 
did  not  carry  with  it  the  right  to  fire  guns.  In  the  present 
case,  upon  the  materials  presented  to  me,  the  inference  does 
not  seem  to  follow  that  an  asylum  for  sick  paupers  inclu- 
ding those  suffering  from,  small-pox  cannot  be  maintained 
without  the  creation  of  a  nuisance. 

I  have  dealt  thus  far  with  the  answers  given  by  the  jury 
to  the  first  two  questions.  The  remaining  findings  assume 
the  legal  right  of  the  defendants  to  erect  and  carry  on  the 
asylum,  but  raise  the  question  whether  the  defendants  in  so 
446]  doing  used  all  proper  *and  reasonable  care  and  skill 
with  reference  to  the  plaintiffs'  rights.  Here,  again,  I  must 
assume  that  the  jury  received  a  proper  direction,  and  that 
the  findings  were  not  contrary  to  the  evidence  adduced,  and 

(>)  3  App.  Cas.,  430;  24  Eng.  It.,  320.      («)  6  Ch.  D.,  621 ;  23  Eng.  R.,  120. 
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the  only  question  that  remains  is  whether  that  evidence  dis- 
closed any  legal  cause  of  action. 

As  to  this,  counsel  for  the  defendants  argued  that  the  evi- 
dence for  the  plaintiffs  was  too  general  in  its  character,  and 
that  although  it  might  establish  that  some  nuisance  existed, 
it  was  not  shown  that  the  plaintiffs  had  sustained  any  spe- 
cial damage  in  consequence  of  it.  I  cannot  think  that 
either  of  these  contentions  is  established. 

As  to  the  first  of  these,  some  of  the  plaintiffs'  witnesses 
spoke  clearly  to  the  creation  by  the  asylum  of  a  nuisance 
not  merely  affecting  comfort  but  endangering  health,  and 
as  to  much  of  their  evidence  it  would  be  impossible  to  say 
to  what  extent  it  arose  necessarily  from  the  existence  of  the 
asylum  or  from  its  being  carried  on  in  a  manner  more  inju- 
lious  to  the  plaintiffs  than  it  might  have  been.  This  would 
be  and  must  have  been  a  matter  of  inference  for  the  jury. 

Upon  the  second  point  the  plaintiffs  would  be  entitled  to 
a  verdict,  and  at  least  nominal  damages,  if  the  jury  should 
think  the  nuisance  created  by  the  defendants  rendered  the 
enjoyment  of  life  or  property  unsafe,  although  no  special 
damage  was  proved. 

The  result  of  the  conclusion  at  which  I  have  arrived  is 
that  the  plaintiffs  are  entitled  to  have  the  verdict  entered 
for  them,  and  also  to  judgment  with  costs. 

With* respect  to  the  injunction  which  is  sought  I  propose 
to  adopt  tne  course  which  was  followed  in  the  Attorney- 
General  V.  Colney  Hatch  Lunatic  Asylum  (*).  I  therefore 
grant  an  injunction  to  restrain  the  defendants,  their  ser- 
vants, or  agents,  from  carrying  on  the  asylum  so  as  to  be  a 
nuisance  to  all  or  any  of  the  plaintiffs,  and  I  suspend  the 
issue  of  it  for  three  months  with  liberty  to  either  side  to 
apply. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs:  Bischoff^  Bompas^  Bischoff  &Co. 
Solicitors  for  defendants  :  Few  &  Co. 

0)  Law  Rep.,  4  Ch.,  146. 

A  public  body,  though  acting  gratui-  for  an  injury  sustained  by  an  individ- 

tously  for  the  benefit  of  the  public,  is  ual  through  negligence  of   workmen 

responsible  for  damages  resulting  from  employed  by  them  :    HoUiday  v,   St. 

the  negligent  performance  of  the  duty  Leonards,  etc.,  11  C.   B.  (N.S.),   191, 

intrusted  to  it:  Clothier  v.  Webster,  12  103,  Eng.  C.  L. 

C.  B.  (N.S.).  790,  104  Eng.  C.  L.  But  the  case  has  since  been  over- 
It  was  at  one  time  held  that  persons  ruled:  Mersey  Docks  v.  Gibbs,  L.  K., 
intrusted  with  the  performance  of  a  1  H.  L.,  03;  Foreman  v.  Mayor,  L.  R., 
public  duty,  discharging  it  gratuitously,  6  Q.  B.,  214,  217-8. 
and  being  personally  guilty  of  no  ncg-  A.,  who  had  been  for  some  three 
llgence  or  default,  were  not  responsible  weeks  a  patient  in  the  Rhode  Island 
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Hospital,  paying  J8.00  per  week;  ponsation  for  their  own  benefit,  is  a 
brought  an  action  against  the  hospital  public  charitable  institution, 
for  damages,  alleging  severe  injuries  The  facts  that  a  corporation,  estab- 
caused  by  the  unskilfulness  and  neg-  lished  for  the  maintenance  of  a  public 
ligence  of  the  surgical  interne,  a  house  hospital,  by  its  rules  requires  of  its  pa- 
officer  of  the  hospital.  At  the  trial  a  tients  payment  for  their  board,  accord- 
verdict  for  the  defendant  was  directed  ing  to  their  circumstances  and  the  ac- 
by  the  presiding  judge  on  the  ground  commodation  they  receive  ;  that  no 
that  the  hospital,  being  a  public  char-  person  has,  individually,  a  right  to  de- 
ity, was  exempt,  for  reasons  of  public  mand  admission  ;  and  that  the  trustees 
policy,  from  the  liability.  On  excep-  of  the  hospital  determine  who  are  to 
tions  brought  by  A.,  held,  that  in  the  be  received  ;  do  not  render  it  the  less  a 
absence  of  legislative  provisions  grant-  public  charity. 

ing  such   exemption,    the    exemption        A  corporation,   established    for   the 

could  not  be  allowed,  public  policy  re-  maintenance  of  a  public  charitable  hos- 

quiring  that  such  duty  assumed  should  pital,  which  has  exercised  due  care  in 

be  faithfully   performed.      Held    fur-  the  selection  of  its  agents,  is  not  liable 

ther,  that  although  the  attendant  physi-  for  an  injury  to  a  patient  caused  by 

cians  and  surgeons  could  not  be  con-  their   negligence,   nor  for  the    unau- 

sidered  the  servants  of   the  hospital,  thorized  assumption  of  one  of  the  hos- 

yet  the  hospital  was  responsible  for  the  pital  attendants  to  act  as  a  surgeon  : 

exercise  of  reasonable  care  in  selecting  MacDonald  v.  Massachusetts,  etc.,  120 

them.  Mass.,  432. 

Held  further,  'that  the  surgical  in-        Plaintiff,  who  at  the  time  was  visit- 

ternes,  acting  as  surgeons  under  the  ing  surgeon  of  the  city  hospital,  per- 

rules  of   the  hospital,  held  the  same  formed  a  surgical  operation  upon  the 

relation  to  the  hospital  as  the  attend-  deceased,  of   whose  estate  defendant 

ant  surgeons.  was   administratrix.      Dr.  McFatridgo 

Held  further,  that  in  cases  where  the  had  been  attending  deceased  in  his 
hospital  rules  required  the  interne  to  illness,  with  Dr.  Parker  as  consul t- 
summon  an  attendant  surgeon,  the  in-  ing  physician.  The  latter  advised  de- 
terne  was  the  agent  of  the  hospital  for  ceased  to  have  the  operation'performed 
this  purpose,  and  the  hospital  was  in  the  hospital,  telling  him  that  plain- 
liable  for  his  omission  or  negligence.  tiff,  as  house  surgeon  for  the   time 

Held  further,  that  if  an  incompetent  would  perform  the  operation,  and  he, 

interne  was  appointed   by   the  negli-  Parker,   would  assist.      Deceased   as- 

gence  of  the  managers  of  the  hospital,  sented  to  the  operation  being  performed 

the  hospital  was   responsible  for  the  by  the  plaintiff,  and  it  was  performed 

results  of  such  negligence  and  of  the  successfully.     Held,  that  although  the 

incompetence  of  the  interne.  hospital  was  primarily  an   eleeniosy- 

The  general  trust  funds  of  a  chari-  nary  institution,  yet  as  there  was  no 

table  corporation  are  liable  to  satisfy  a  by-law  prohibiting  the  house  surgeon 

judgment  in  tort  recovered  against  it  from  charging  for  services  rendered  to 

for  the  negligence  of  its  officers  or  ser-  patients  able  to  pay,  and  who  resorted 

vants  :    Glavin  v.   Rhode  Island  Hos-  to  the  institution  for  better  attendance, 

pital,  12  U.  I.,  411,  34  Am.  Uep.,  675.  etc.,  plaintiff  could  recover  on  an  im- 

A  corporation,  the  object  of  which  is  plied  assumpsit:    Farrell  v.  McLaren, 

to  provide  a  general  hospital  for  sick  6  Hussell  &  Chesley  (Nova  Scotia),  75. 
and  insane  persons,  having  no  capital         Where  a  building  may  be  infectious 

stock  nor  provision  for  making  divi-  and  spread  disease,  a' board  of  health 

dends    or    profits,   deriving   its   funds  has  power  to  ventilate  or  cleanse  it: 

mainly  from  public  and  private  charity.  Health,  etc.,  v.  Knoll,  70  N.  Y.,  5JjO. 
and  holding  them  in  trust  for  the  o'b-         For  power  of  board  of  health,  see  20 

ject  of   sustaining   the   hospital,    con-  Eng.   Rep.,  458   note,  and   Matter  of 

ducting  its  affairs  for  the  pur])Ose  of  Van  Buren,  79  N.  Y.,  384;   St.  Louis 

administering   to   the   comfort   of   the  D.    Snuckelberg,    7    Mo.     A  pp.,    53(»  ; 

sick,   without  expectation  or  right  on  Shepard    v.    People,    40    Mich.,    487  ; 

the  part  of    those  immediately  inter-  Sawyer  p.  Boa nl.  125  Mass..  182  ;  Eddy 

ested  in  the  corporation  to  receive  com-  v.  Board,  etc.,  10  Phila.,  94. 
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In  an  action  against  a  board  of  com-  uake  its  removal  necessary,  and   an 

missioners  for  keeping  and  maintain-  action  of  trespass  will  not  lie  by  the 

ing  a  nuisance,  and  to  Lave  it  abated  owner    of    the    building    against    the 

the  complaint  alleged  that  the  defend-  physician  for  advising  or  directing  such 

ant  had  erected  and  was  maintaining  a  removal:   Seavey  v.  Preble,  64  Maine, 

pest-house   on   grounds   belonging   to  120. 

the  county,   near    a    dwelling    house  The  defendant,  a  physician,  attended 

owned  and  occupied  by  the  plaintiff,  a  woman  who  died  of  small-pox,  and 

where  persons  infected  with  a  malig-  subsequently  employed  the  plaintiff  to 

nant  disease  were  treated  therefor,  by  whitewash  the    house    in   which   the 

order  of  the  defendant ;  that,  by  rea-  death   occurred.      The   plaintifT,    who 

son  thereof,  the  premises  of  the  plain-  knew  that    the    woman  had  died  of 

tiff  had  become  unhealthy,  the  plain-  small-pox,   entered    and   whitewashed 

tiff's  family  infected    with   the  same  the  house,  relying  upon  the  assurances 

disease,    and    the    occupancy    of    the  of  the  defendant  that  the  house  had 

plaintiff's    premises    unsafe    and    un-  been  thoroughly  disinfected  and  that 

pleasant :  he  would  be  entirely  safe  in  so  doing. 

Held,  on   demurrer,   that  the  com-  Plaintiff  having  contracted  the  disease 

plaint    is  sufficient,   and  the  defend-  in  the    house,   subsequently  brought 

ant   liable  :    Uaag  v.  Board,   etc.,   60  this  action  to  recover  the  damages  sus- 

Ind.,  511.  tained  thereby.     Held  (1),  that  the  re- 

Tlie  law  requires  the  use  of  all  pos-  lation  between  the  parties  was  that  of 

Bible  care  to  prevent    the  spread  of  master  and  servant,  and  (2),  that  the 

small -pox  or  othf*r  contagious  disease  ;  plaintiff  was  entitled  to  recover,  in  case 

and  while  the  medical  profession  is  di-  the  jury  should  find  on  all  the  facts, 

vided  as  to  the  necessity  of  using  any  that  the  plaintiff   did   not  act  rashly 

particular  precautionary  measures,   a  and  inexcusably  in  entering  the  house 

physician  or  other  person  having  the  under  the  employment ;    and  further, 

care  of  small-poxpatients  will  be  justi-  that  the  defendant  had  not  conducted 

fied  in  adopting  it ;   and   within   the  towards  the  plaintiff    with  due  care 

operation  of  this  rule,  paper  may  be  re-  and  prudence. 

moved  from    the  walls  of   rooms  in  The  liability  of  a  master  for  injuries 

which   small-pox  patients  have  been  sustained  by  the  servant  in  the  course 

sick,  if  in  the  opinion  of  the  attending  of  his  employment,  considered :  Sparr 

physician  it  has  become  so  soiled  and  v.  Ely,  8  Hun,  255. 
besmeared  with  small -pox  virus  as  to 


[4  Queen's  Bench  Division,  447.] 
March  81,  1879. 

*The  Queen  v.  The  Greenlaw  Road  Trustees.  [447 

Highioay — Turnpike  Rood — Toll-hoitse  "  lueless  and  no  longer  required  for  purposes  of 

Jioad'*^4  Geo.  4,  c.  95,  «.  67. 

A  toll -house  erected  by  turnpike  trustees  on  a  highway  was  for  some  years  used 
for  the  collection  of  tolls.  The  toll-bar  attached  to  the  house  was  then  taken  down, 
and  for  twelve  years  subsequently  no  toll  had  been  collected  at  the  house,  which  had 
been  in  the  occupation  of  a  man  employed  by  the  road  surveyors  for  the  repair  of 
the  road.  It  was  stated  by  the  trustees  that  they  might,  at  some  future  period, 
again  require  to  use  the  house  on  the  collection  of  tolls  : 

Ifeld,  that  the  owner  of  the  land  adjoining  was  entitled  to  a  mandamus  to  compel 
the  trustees  to  pull  down  the  toll-house  and  remove  the  materials,  for  it  must  be 
taken  to  have  become  "  useless  and  no  longer  required  for  the  purposes  of  the  road  " 
within  the  meaning  of  4  Geo.  4,  c.  95,  s.  57. 
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[4  Queen's  Bench  Division,  468.] 

May  27,  1879. 
[IN  THE  COURT  OF  APPEAL.] 

453]  *Redondo  V.  Chaytor  and  Another. 

Practice — Security  for  Costs — Foreigner  residinff  temporarily  in  England, 

A  foreigner  nsually  residing  abroad,  who  is  temporarily  residing  in  England  for 
the  purpose  of  enforcing  a  claim  by  action,  cannot  be  called  upon  to  give  security 
for  costs.  , 

• 

Action  to  enforce  payment  of  an  annuity  from  the  defend- 
ants who  were  the  executors  of  one  Foster,  and  he  had 
promised  the  plaintiff  that  in  consideration  she  wouHgo 
abroad  and  continue  to  reside  abroad,  he  would  pay  her  a 
certain  annuity  by  instalments  so  long  as  she  continued  to 
reside  abroad  ;  and  the  plaintiff  did  go  abroad,  and  had  al- 
ways continued  to  reside  abroad,  and  she  was  in  England 
at  present  temporarily  for  the  purpose  of  carrying  on  the 
action. 

A  summons  was  taken  out  by  the  defendants  before  the 
master  calling  on  the  plaintiff  to  give  security  for  costs.  It 
appeared  from  the  affidavits  filed  on  behalf  of  the  defend- 
ants that  the  plaintiff  was  a  native  of  Spain,  and  had  a  per- 
manent residence  abroad,  and  that  she  had  in  conversation 
with  certain  persons  stated  her  intention  of  going  abroad  as 
soon  as  the  present  action  was  decided.  It  appeared  by  the 
plaintifFs  affidavit  that  she  was  residing  at  30  Frith  Street, 
Soho,  and  she  stated  that  she  had  no  present  intention  of 
leaving  the  country. 

The  master  made  no  order  on  the  summons.  On  appeal 
to  a  judge  he  made  an  order  on  the  plaintiff  that  she  give 
security  for  costs,  and  that  in  the  meantime  all  proceedings 
be  stayed.  On  appeal  to  the  Common  Pleas  Division  the 
court  rescinded  the  order  of  the  learned  judge. 

The  defendants  appealed. 

454]    *May  17.     Fvllarton^  for  the  defendants. 

Lumley  Smithy  for  the  plaintiff. 

In  addition  to  the  cases  mentioned  in  the  judgment  the 
following  were  cited :  Ooodwin  v.  Archer  (') ;  Adderly  v. 
SmMh  (') ;  Duke  de  Montellano  v.  Christian  (') ;  Pray  v. 
Edie  (*) ;  Jacobs  v.  Slemnson  (") ;  Nelson  v.  Ogle  (') ;  Naylor 

(")  2  p.  Will.,  452.  (*)  1  T.  R..  267. 

(")  1  Dicken.,  355.  P)  1  B.  &  P.,  ^«. 

C)  5  M.  (&  S.,  503.  rt  2  Taunt,  253. 
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V.  Joseph  {') ;  Qurney  v.  Keyi^) ;  SL  Leger  v.  Di  Nuooo{*); 
Swlnbourne    v.    Carter  (*) ;    Westenbeig  v.   Mortimore  (*) ; 

liaeburn  v.  Andreios  (•) ;    Ogilvie  v.  lleme  (') ;    v. 

(') ;  Drummond  v.  TilUnghist  (*). 

Cz^r.  aeZtJ.  tJi^Z^. 

May  27.  Tiiesiger,  L.J.:  Although  it  is  proposed  that 
I  should  deliver  my  judgment  first,  yet  there  is  no  differ- 
ence of  opinion  amongst  us. 

Tlie  question  raised  in  this  case  is  whether  the  plaintiff 
ought,  under  the  circumstances,  to  give  security  for  costs. 
The  action  was  brought  by  a  foreigner  to  enforce  payment 
of  an  annuity  from  the  executors  of  one  Foster,  under  an 
alleged  agreement.  The  statement  of  claim  alleges  that 
since  the  agreement  the  plaintiff  has  been  resident  abroad 
until  she  temporarily  came  to  England  to  enforce  her  claim. 
On  the  facts  stated  in  the  affidavits,  it  is  enough  to  say  that 
I  am  of  opinion  that  the  plaintiff  is  really  in  the  country 
merely  for  the  purpose  of  the  suit,  and  probably  will'  go 
abroad  if  she  obtains  a  judgment  in  her  favor,  and  if  judg- 
ment is  given  against  her  she  will  leave  the  country,  under 
circumstances  which  will  prevent  the  defendants  from  avail- 
ing themselves  of  any  process  by  which  they  can  recover 
costs,  and  consequently  unless  there  is  a  settled  rule  of 
practice  to  the  contrary,  there  is  some  reason  why  the 
plaintiff  should  be  called  upon  to  give  security.  But  the 
Common  Pleas  Division  has  decided  that,  whether  the 
plaintiff  be  an  Englishman  or  a  ^foreigner,  if  at  the  [455 
time  of  the  application  by  the  defendant  the  plaintiff  is 
within  the  jurisdiction  of  the  court,  though  only  for  a  tem- 
porary purpose,  the  court  have  no  power  to  order  him  to 
give  security,  merely  on  the  ground  that  he  is  usually  resi- 
dent abroad. 

To^show  that  there  is  such  a  settled  rule  of  practice,  it  is 
necessary  to  go  into  the  cases  in  detail.  We  there  find  that 
in  favor  of  the  view  that  such  security  ought  not  to  be 
given  there  are  five  distinct  decisions.  In  1815  there  was 
the  case  of  Ciragno  v.  Hassan  (") ;  in  1819  of  an  Anonymous 
Case{'');  in  1827  the  case  of  Willis  v.  Garbutt{'')\  in  1840 
DowUng  v.  Ilarman  (") ;  and  lastly,  in  1852,  that  of  Tarn- 

0)  10  Moo.,  622.  (T)  11  Ves.,  698. 

(«)  3  Dowl.,  659.  («)  2  Dicken.,  775. 

(»)  2  Scott,  N.  R.,  587.  (»)  16  Q.  B.,  740. 

{*)  23  L.  J.  (Q.B.),  16.  ('«)  6  Taunt,  20. 

(*)  Law  Rep.,  10  C.  P.,  489;  13  Eng.       (>»)  8  Taunt.,  737. 

R.,325.  (•*)  1  Y.  dr  J.,  611. 

(«>  Lnw  Rep.,  9  Q.  B..  118.  ('»)  6  M.  <t  W,,  131. 

29  Eng,  Kep.  3 
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hisco  V.  Pacfjlco  (*).  So  far  I  have  mentioned  only  common 
law  authorities.  In  addition  to  the  decisions  we  have  the 
opinions  of  the  text  books ;  Chitty's  Archbold  and  Lush's 
Practice  are  to  the  same  effect,  though  they  seem  to  leave  the 
matter  in  some  doubt,  founded  on  a  supposition  that  though 
the  general  current  of  authority  is  in  favor  of  the  view  taken 
by  the  Common  Pleas  Division,  yet  there  are  some  decisions 
to  the  contrary.  There  are  three  decisions  which  appear  to 
be  in  conflict  with  the  authorities  I  have  mentioned,  but  two 
of  these  arfe  really  of  no  authority  on  the  point,  viz.,  Naylor 
y.  Joseph(^)  and  Ghirney  v.  Key  (').  For,  when  we  look  into 
these  cases,  it  appears  that  though  the  plaintiff  may  have 
been  within  the  jurisdiction  at  the  time  of  action  brought, 
he  was  clearly  out  of  the  jurisdiction  when  the  application 
was  made ;  so  that  those  two  cases  are  not  inconsistent  with 
the  general  rule.  There  is  therefore,  in  point  of  fact,  only 
one  case  which  can  fairly  be  cited  in  favor  of  the  defend- 
ants, that  of  Oliva  v.  Jo7inson{^),  It  is  to  be  observed  that 
though  that  case  was  decided  after  the  case  of  Ciragno  v. 
Hassan  (*)  and  the  Anonymous  Case  (•),  neither  of  these  two 
cases  was  cited  ;  whereas  although  Oliva  v.  Johnson  (*)  was 
not  actually  cited  in  Bowling  v,  Harman{^\  yet,  as  Martin, 
B.,  says  in  Tambisco  v.  Pacifico{^\  it  is  clear  that  it  must 
have  been  before  the  mind  of  at  least  one  of  the  judges  who 
456]  decided  Dowling  v.  Harmani^\  ^because  he  was 
counsel  in  Oliva  v.  Johnson  (*).  And  in  Tambisco  v.  JPa- 
ciflco  (')  the  case  of  Oliva  v.  Johnson  (*)  was  discussed,  not- 
withstanding which  the  general  rule  was  followed.  In  all 
those  oases  it  may  be  observed  that  the  decisions  were  founded 
on  the  well-settled  and  established  practice  or  cursus  curice. 
It  is  impossible,  in  the  face  of  the  authorities,  to  hold  that 
the  practice  at  law  was  other  than-what  I  have  stated  it  to  be. 
But  then  it  is  said  that  a  conflict  of  authority  arises  if  the 
decisions  in  equity  are  examined.  The  first  of  these  is 
the  case  of  Ainslie  v.  Sims  (•),  decided  by  Lord  Romilly  in 
the  year  1862.  In  that  case  the  rule  I  have  laid  down  was 
not  followed  by  the  Master  of  the  Rolls,  and  it  is  to  be  ob- 
served that  none  of  the  above  mentioned  authorities  were 
cited.  But  it  is  remarkable  that  in  the  same  year  Tambisco 
v.  Pacifico  (*)  was  decided,  and  in  the  same  year  again  there 
was  a  contrary  decision  by  Wood,  V.C.,  in  the  case  of  Cam- 
bottie  V.  langatei^).     He  calls  attention  to  the  fact  that  the 

(')  7  Ex.,  816:  21  L.  J.  (Ex.),  276.  («)  8  Taunt,  787. 

C^)  10  Moo.,  522.  O  6  M.  &  W..  131. 

(«)  3  Dowl.,  659.  («)  17  Beav.,  67. 

(4)  5  B.  <fe  A..  908.  O  1  W.  R.,  633. 

(*)  6  Taunt.,  20. 
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authorities  were  not  cited  before  the  Master  of  the  Rolls  in 
Ainslie  v.  Sims{^),  and  says :  "  By  the  comity  of  nations  a 
foreigner  was  entitled  to  the  same  relief  in  a  court  of  justice 
as  a  British  subject;  on  quitting  the  country  the  same  se- 
curity could  be  demanded  from  both  of  them.  In  Willis  v. 
Garbutti^)  Alexander,  C.B.,  says:  *No  one  can  have  secu- 
rity for  costs  until  his  opponent  has  quitted  the  country. 
We  can  only  enforce  an  order  by  staying  proceedings  until 
the  security  is  given,  and  that  may  be  done  just  as  well  after 
he  has  Quitted  the  country  as  before.'  "  But  it  is  said  that 
though  Wood,  V.C.,  took  that  view  in  1852,  he  was  of  a 
different  opinion  in  1858,  when  he  decided  the  case  of  Swanzy 
V,  Swanzy  (*).  But  it  seems  to  me  that  he  did  not  withdraw 
from  his  former  position,  nor  did  he  give  any  opinion  that 
the  Master  of  the  Rolls  was  right,  but  decided  the  case  on 
a  different  principle,  viz.,  that  where  an  action  has  been 
brought  by  a  foreigner  temporarily  resident  in  England, 
who  for  the  purpose  of  misleading  the  court  gives  a  false 
description  of  his  residence,  or  conceals  his  true  residence., 
or  gives  a  false  name,  that  is  in  the  *nature  of  a  fraud  [457 
on  the  court,  and  the  court  can  order  the  plaintiff  to  give 
security  for  costs.  This  is  shown  by  the  further  observa- 
tions of  Wood,  V.C.,  in  Cambottie  v.  Inngate{^\  who,  after 
referring  to  the  case  of  Fraser  y.  Pal7nei'{\  justifies  this 
decision  by  remarking  that  it  was  not  alleged  that  any  fraud 
upon  the  court  was  contemplated  by  the  plaintiff.  Fraser 
V.  Palmer  (^)  was  a  case  decided  by  the  Court  of  Exchequer 
in  equity,  in  which  Alderson,  B.,  said :  "If  a  plaintiff  gives 
a  right  description  of  his  place  of  abode  when  he  files  his  bill, 
his  circulating  about  afterwards  is  immaterial  unless  he  goes 
abroad.  He  is  still  open  to  the  process  ;*  it  is  a  different  thing 
if  he  gives  a  false  statement  of  his  residence,  he  is  then  guilty 
of  a  fraud  upon  the  court,  and  on  that  ground  is  made  to 
give  security  for  costs."  This  explains  what  Wood,  V.C., 
said  in  Swanzy  v.  Swanzy  ('),  and  the  latter  part  of  the  judg- 
ment shows  that  the  case  of  Calvert  v.  Day  {*)  is  no  authority 
on  this  question. 

So  stands  this  question  of  authority;  and  in  the  face  of 
these  authorities  we  have  no  course  open  to  us  but  to  dis- 
miss the  appeal.  We  are  not  called  upon  to  say  what,  if 
the  matter  were  now  res  integral  ought  to  be  the  rule,  but 
whether  the  court  below  were  right  or  wrong  as  to  the  set- 
tled rule  of  practice.     But  as  there  is  a  strong  feeling  on  the 

(')  17  Beav.,  57.  {*)  1  W.  R..  538. 

O  1  Y.  A  J.,  611.  O  8  y.  4  C.  (Kx.).  279. 

{*)  4  K.  <fe  J.,  237 ;  27  L.  J.  (Ch.),  419.        («)  2  Y.  A  C.  (E?^.),  217. 
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part  of  one  member  of  the  court  that  the  settled  rule  is  un- 
reasonable, I  should  like  to  add  a  few  words  on  that  subject. 
No  doubt  in  one  view  of  the  matter  where  the  plaintiff  is  a 
foreigner,  and  will  probably  leave  the  country  if  unsuccess- 
ful, so  as  to  avoid  paying  costs,  it  seems  rather  hard  that  he 
should  not  be  called  upon  to  give  security,  more  especially 
as  it  is  clear  that  there  is  no  hard  and  fast  rule  in  the  con- 
verse case,  and  when  a  person  usually  resident  in  the  juris- 
diction is  temporarily  out  of  it,  the  courts  will  not  compel 
him  to  give  security.  Again,  if  a  person  is  permanently  res- 
ident without  the  jurisdiction,  but  has  property  within  it, 
no  security  will  be  required;  therefore  it  may  be  said  it 
would  be  reasonable  that  the  converse  should  hold  good, 
and  if  the  plaintiff  is  only  temporarily  in  England,  and  will 
probably  go  abroad  before  process  can  issue  against  him, 
lie  shall  be  made  to  give  security.  But,  on  the  other  hand,  it 
458]  roay  not  be  convenient  to  extend  the  *number  of  cases 
in  which  security  for  costs  can  be  demanded,  and  in  which 
the  plaintiff  can  be  deprived  of  his  remedy  until  and  unless 
he  can  find  such  security.  It  may,  no  doubt,  be  a  hard- 
ship on  a  foreigner,  who  has  come  into  this  country  for  the 
bona  fide  purpose  of  trying  a  right,  to  be  unable  to  do  so 
because  he  cannot  give  security  for  costs.  And  although 
there  are,  no  doubt,  strong  reasons  on  which  a  change  of  the 
law  could  be  urged,  I  do  not  wish  to  be  understood  as  giv- 
ing an  opinion  in  favor  of  the  change. 

Baggallay,  L.  J.:  The  authorities  on  the  question  before 
"US  have  been  so  fully  examined  and  explained  by  Thesiger, 
L.  J.,  that  I  propose  only  to  add  a  few  words  on  the  case  of 
Swanzy  v.  Swanzyi^).  It  is  well  known  that  in  all  pro- 
ceedings in  chancery,  whether  commenced  by  bill  or  petition, 
it  was  necessary  to  state  fully  in  the  bill  or  petition  the 
name  and  residence  of  the  person  instituting  the  proceed- 
ings, and  quite  independently  of  whether  that  person  was  a 
foreigner  or  not  or  was  resident  within  the  jurisdiction  or 
not.  If  the  plaintiff  did  not  correctly  state  his  name  and 
residence  in  his  bill  or  petition,  it  was  enough  to  enable  the 
court  to  order  him  to  give  security  for  costs.  In  Sioanzy 
V.  Swanzy  {')  residence  was  incorrectly  stated.  The  plain- 
tiff had  taken  lodgings  at  one  place  under  one  name  and  at 
another  place  under  another  name.  This  was  enough  to 
make  her  liable  to  give  security  for  costs,  independently  of 
any  question  of  residence  abroad.  The  principle  always 
acted  on  in  the  Court  of  Chancery  was  that  laid  down  by 
Wood,  V.C.,  in  the  case  of  Cavibottie  v.  Inngatei^), 

(')  4  K.  <fe  J.,  237  ;  27  L.  J.  (Ch.),  419.  ,  («)  1  W.  R.,  583. 


Vol.  IV.]  QUEEN'S  BENCH  DIVISION.  21 

Adainson  v.  Newcastle  Steamship  Frciijht  Insurance  Association.        1S79 

Bramwkll,  L.  J.:  I  think  it  is  impossible  to  dissent  from 
the  elaborate  exposition  of  the  law  by  Thesiger,  L.  J.,  as  to 
the  practice  of  the  courts.  I  think  the  rule  ought  to  be 
different,  for  the  present  rule  seems  to  me  to  work  injustice, 
and  is  therefore  not  a  proper  rule  of  practice  ;  still,  no  doubt, 
it  is  the  settled  rule,  and  this  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  plaintiflE :  G.  8,  &  H.  Brandon, 
Solicitors  for  defendants :  T,  W.  JDenhy  &  Co. 


[4  Queen's  Bench  Diviaion,  462.] 
July  3, 1879. 

*Adamson  and  Another  v.  The  Newcastle  Steam-    [462 
SHIP  Freight  Insurance  Association. 

Insurance  (Marine) — Chartered  Freight — Restraint  of  Princes — Charterparty  void  or 

voidable  in  event  of  War. 

The  plaintiffs  chart-ered  the  ship  Edgar  to  C.  by  charterparty  in  which  it  was 
agreed  that  the  ahip  after  completing  intermediate  employment  (which  she  was  to 
be  at  Uberty  to  take)  should  proceed  to  Galatz  for  orders  to  load  there,  <fec.,  and 
being  so  loaded  proceed  to  Malta  for  orders.  Upon  the  margin  of  the  charterparty 
were  the  words,  "  In  the  event  of  war,  blockade,  or  prohibition  of  export  preventing 
loading,  this  charterparty  to  be  cancelled."  The  plaintiffs  then  effected  a  policy 
with  the  defendants  for  the  insurance  of  the  freight  of  the  ship  against  perils  of  the 
seas,  restraint  of  princes,  Ac.  The  Edgar  sailed  for  Genoa  under  the  charterparty 
on  the  Ist  of  May,  1877,  war  having  been  declared  by  Russia  against  Turkey  on  the 
24th  of  April.  ISefore  her  arrival  at  Genoa,  the  plaintiffs  ascertained  that  Russia 
had  closed  the  ports  of  loading  mentioned  in  the  charterparty.  The  Edgar,  how- 
ever, discharged  her  cargo  and  took  in  ballast  at  Genoa  and  sailed  for  Constantino- 
ple, and  upon  her  arrival  there  on  the  28th  of  May,  found  that  the  loading  ports 
were  closed,  and  that  there  was  no  reasonable  probability  of  their  being  open  in  time 
for  her  to  load  her  chartered  cargo.  She  therefore  did  not  proceed  further  towards 
GalatZy  but  obtained  a  homeward  cargo  at  a  freight  less  than  that  stipulated  for  by 
the  charterparty.     In  an  action  upon  the  policy : 

HeU,  by  the  majority  of  the  Court  (Cockburn,  C.J.,  and  Manisty,  J.,  Lush,  J.,  dis- 
senting^),  that  the  plaintiffs  could  not  recover,  for  according  to  the  true  construction 
of  tl)e  charterparty  the  act  of  closing  the  ports  by  the  Russian  government  was  a 
prohibition  of  export  preventing  loading,  and  that  upon  the  happening  of  that  event 
the  charterparty  came  to  an  end — without  any  election  by  either  party. 

By  LiUsh,  J.,  dissenting,  that  the  effect  of  the  memorandum  in  the  margin  was  to 
make  tlie  charterparty  voidable  only  at  the  option  of  either  party,  that  neither  party 
having  elected  to  avoid  it  the  charterparty  continued  in  force  up  to  the  time  when 
tlic  loading  became  impracticable,  and  that  the  plaintiffs  had  sustained  such  a  loss 
of  the  chartered  freight  as  to  entitle  them  to  recover. 

Special  case  stated  by  an  arbitrator  under  a  submission, 
no  action  having  been  brought. 

*The  facts  and  arguments  Sufficiently  appear  in  the  [463 
judgment  of  Manisty,  J. 
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June  18,  20.  Benjamin^  Q.C.,  and  J,  P.  Aspinall  {Go- 
Jien,  Q.C.,  with  them),  for  the  plaintiffs,  referred  to  Oeipel 
V.  Smith  (*),  and  Barber  v.  Fleming  i^). 

Wood  Hill  {Sir  H.  Qiffard^  S.G.,  with  him),  for  the  de- 
fendants. 

Cur,  adv.  vulL 

July  3.     The  following  judgments  were  delivered  : 

Manisty,  J.:  This  was  a  claim  on  a  policy  of  insurance 
on  the  freight  of  the  ship  Edgar,  effected  by  the  plaintiffs 
with  the  defendants  on  the  24th  of  February,  1877,  from 
noon  of  the  20th  of  February,  1877,  until  noon  of  the  20th 
of  February,  1878,  at  all  times  and  in  all  places.  The  perils 
insured  against  were,  among  others,  perils  of  the  seas,  and 
restraints  and  detainments  of  kings  and  princes,  and  the  in- 
terest insured  was  "  owner's  freight  at  risk  on  board  the  ship 
or  chartered  when  in  ballast." 

By  a  charterparty  dated  prior  to  the  policy  of  insurance, 
namely,  ou  the  17th  of  February,  1877,  the  plaintiffs  char- 
tered the  Edgar  to  one  J.  A.  Cicognani,  by  which  it  was 
agreed  that  the  ship  after  completing  intermediate  employ- 
ment (which  she  was  to  be  at  liberty  to  take)  should  proceed 
to  Galatz  for  orders  to  load  there,  or  at  Braila  or  Ismalia, 
and  there  load  a  full  and  complete  cargo  of  grain  or  seed, 
and  being  so  loaded  should  therewith  proceed  to  Malta  for 
orders,  &c.,  and  by  a  memorandum  in  the  margin  of  the 
charterparty  it  was  agreed  as  follows :  '*  In  the  event  of  war, 
blockade,  or  prohibition  of  export  preventing  loading,  this 
charterparty  to  be  cancelled." 

On  the  24th  of  April,  1877,  Russia  declared  war  against 
Turkey,  and  on  the  30th  of  April,  Her  Majesty  issued  a 
proclamation  of  neutrality. 

On  the  1st  of  May,  1877,  the  Edgar  sailed  from  the  Tyne 
for  Genoa  with  a  cargo  of  coal,  under  a  charterparty.  She 
arrived  at  Genoa  on  the  14th  of  May,  1877,  and  after  dis- 
charging that  cargo  she  took  in  ballast  for  the  purpose  of 
proceeding  to  Galatz. 

Before  the  Edgar  arrived  at  Genoa  the  plaintiffs  ascer- 
464]  tained  *that  Russia  had  closed  the  ports  of  loading 
mentioned  in  the  charterparty  of  the  17th  of  February, 
1877.  Nevertheless  the  Edgar  by  order  of  the  plaintiffs 
sailed  from  Genoa  in  ballast  on  the  21st  of  May,  1877, 
towards  Constantinople  to  fulfil  the  charterparty  of  the 
17th  of  February.  Before  doing  so  the  plaintiffs  requested 
the  charterer  (Cicognani)   to  cancel  the  charterparty,  but 

Q)  Law  Rop.,  7  Q.  B.,  404 ;  2  Eng.  R.,  98.  («)  Law  Rep.,  6  Q.  B.,  69. 
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he  refused  to  do  so,  and  insisted  upon  holding  the  plain- 
tiflfs  to  ir. 

The  Edgar  arrived  at  Constantinople  on  the  28th  of  May, 
when  it  was  found  that  the  loading  ports  were  still  closed, 
and  that  there  was  no  reasonable  probability  of  their  being 
open  in  time  for  the  Edgar  to  load  the  chartered  cargo,  she 
therefore  did  not  proceed  farther  towards  Galatz,  but  ob- 
tained at  Constantinople  a  homeward  cargo  for  England,  the 
freight  of  which  was  less  than  the  freight  she  would  have 
earned  had  she  obtained  the  chartered  cargo. 

This  action  is  brought  to  recover  the  difference,  and  the 
questions  submitted  to  us  are,  first,  whether  '*the  char- 
terparty  became  as  a  matter  of  law  void"  (by  which  I 
understand  the  parties  to  mean  whether  according  to  the 
true  construction  of  the  charterparty  it  came  to  an  end), 
''on  the  closing  of  the  ports  of  loading  in  the  charter- 
party  mentioned  without  any  election  to  cancel  it  having 
been  made  either  by  the  shipowner  or  the  charterer;" 
secondly,  whether  "the  charterparty  was  as  a  matter  of 
law  void,  and  rescinded  before  the  Edgar  sailed  in  ballast 
from  Genoa." 

I  am  of  opinion  that  both  questions  should  be  answered 
in  the  affirmative.  I  think  that  the  act  of  closing  the  ports 
by  the  Russian  government  was  a  "prohibition  of  export 
preventing  loading,"  within  the  meaning  of  the  memoran- 
dum in  the  margin  of  the  charterparty,  and  that  upon  the 
happening  of  that  event  (which  was  before  the  Edgar  reached 
Genoa),  the  charterparty  came  to  an  end — without  any  elec- 
tion by  either  party. 

It  is  contended  on  the  part  of  the  plaintiffs  that  the  char- 
terparty was  voidable  only  at^the  option  of  either  party, 
that  neither  party  having  elected  to  avoid  it  the  charter- 
party  continued  in  force,  and  that  consequently  the  Edgar 
havinp^  sailed  from  Genoa  for  Galatz  in  ballast,  there  was  a 
loss  of  chartered  freight  when  the  ship  was  in  ballast. 

*This  construction  necessitates  the  introduction  into  [465 
the  charterparty  of  the  words  "at  the  option  of  either 
party,"  after  the  words  "  to  be  cancelled,"  which  would  not 
only  violate  the  rule  of  construction  that  words  should  never 
be  added,  unless  it  be  absolutely  necessary  to  add  them  in 
order  to  give  effect  to  the  plain  and  manifest  intention  of 
the  parties;  but  it  would,  as  it  seems  to  me,  defeat  the 
plainly  expressed  intention  of  the  parties,  and  might  give 
rise  to  questions  of  considerable  diflBculty.  One  such  ques- 
tion would  be  when  was  the  option  to  be  exercised?  -I  sup- 
pose each  party  would  be  allowed  a  reasonable  time  for 
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making  up  his  mind  whether  he  would  or  would  not  aban- 
don the  adventure. 

The  authorities  seem  to  show  that,  in  the  event  of  a  re- 
straint of  princes,  the  obligation  of  a  shipowner  (in  the  ab- 
sence of  any  special  provision)  is  to  wait  a  reasonable  time 
for  the  purpose  of  ascertaining  whether  the  restraint  is  likely 
to  be  of  such  a  duration  as  to  render  it  impossible,  commer- 
cially, to  carry  out  "the  contract,"  and  the  question  of 
what  is  a  reasonable  time  must  depend  upon  tiie  circum- 
stances of  each  particular  case. 

It  was  suggested  in  the  course  of  the  argument  for  the 
plaintiffs  that  under  the  circumstances  of  the  present  case 
the  master  was  justified  in  sailing  from  Genoa,  and  proceed- 
ing as  far  as  Constantinople  before  abandoning  the  adven- 
ture, and  that  consequently  the  chartered  voyage  had 
commenced,  and  the  policy  had  attached,  whereas  on  the 
part  of  the  defendants  it  was  contended  that,  in  the  absence 
of  the  clause  in  question,  the  duty  of  the  master  would 
have  been  to  wait  a  reasonable  time  at  Grenoa  for  the  pur- 
pose of  ascertaining  if  the  prohibition  was  likely  to  be  re- 
moved, and  that  if  he  had  done  so  the  chartered  voyage 
never  would  have  been  commenced. 

The  plaintiffs'  construction  of  the  charterparty  would  in- 
volve this  question.  The  defendants'  construction  ex- 
cludes it. 

Other  questions  of  more  or  less  diflBculty  and  nicety 
would  be  open  as  between  the  shipowner  and  the  charterer 
if  the  plaintiffs'  construction  of  the  charterparty  be  adopted, 
all  of  which  are  excluded  by  the  defendants'  construction 
of  it. 

If  the  parties  really  intended  that  the  charterparty  should 
only  be  voidable  at  the  option  of  either  of  them,  it  was  very 
easy  for  them  to  say  so,  and  it  is  worthy  of  note  that  when 
466]  they  did  so  *mean  they  did  so  say.  The  charter- 
party  included  two  ships.  As  to  one  of  them  it  was  stipu- 
lated that  if  it  did  not  arrive  at  the  loading  port  on  or 
before  the  16th  of  June,  the  charterers  were  to  have  the 
power  to  cancel  the  charter.  As  to  the  other  it  was  stipu- 
lated that  if  it  did  not  arrive  at  the  port  of  loading  by  the 
30th  of  June,  "charter  for  that  steamer  to  be  cancelled." 
If  the  words  "to  be  cancelled"  in  the  memorandum  as  to 
the  prohibition  of  export  are  to  be  read  as  meaning  "to  be 
cancelled  at  the  option  of  either  party,"  the  same  words  in 
the  stipulation  to  which  I  have  just  adverted  would,  I  sup- 
pose, have  to  be  read  in  like  manner,  and  I  cannot  for  a  mo- 
ment believe  that  such  was  the  intention  of  the  parties. 
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Of  course  it  was  open  to  the  parties  to  agree  that  the  sec- 
ond ship  should  be  loaded  notwithstanding  she  did  not  ar- 
rive at  the  port  of  loading  by  the  30th  of  June,  but  that 
would  have  been  matter  of  new  agreement.  So  the  parties 
might  liave  agreed  at  Genoa  that,  notwithstanding  the  pro- 
hibition of  export  from  the  ports  of  loading,  the  Edgar 
should  proceed  to  Constantinople  or  to  Galatz,  or  anywhere 
else,  but  that  would  have  been  a  new  agreement,  dehors  the 
charterparty. 

I  think  it  much  safer  to  adhere  to  the  words  which  tlie 
parties  have  used,  and  to  give  effect  to  them  according  to 
their  plain  and  ordinary  signification  than  to  put  a  construc- 
tion upon  them  which  necessitates  the  introduction  of  addi- 
tional words. 

For  these  reasons  lam  of  opinion  that  the  questions  put 
to  us  should  be  answered  in  the  affirmative. 

CocKBTjRN,  C.J.:  I  concur  in  the  judgment.  On  the  first 
argument  I  was  disposed  to  think  that  the  effect  of  the 
memorandum  was  to  make  the  charter  not  void  but  void- 
able at  the  option  of  either  party,  so  that  if  both  parties 
concurred  in  waiving  the  right  to  cancel,  the  charter  would 
continue  in  force.  But,  on  fuller  consideration,  I  have  ar- 
rived at  the  opposite  conclusion,  and  am  of  opinion  that  the 
meaning  and  effect  of  the  memorandum  was — in  order  to 
prevent  all  further  question  or  delay — to  put  an  end  ipso 
facto  to  the  charterparty  on  the  happening  of  the  contin- 
gency. 

-  Lush,  J.:  I  regret  that  I  am  unable  to  concur  with  the 
*Lord  Chief  Justice,  and  my  Brother  Manisty,  as  to  [467 
the  construction  to  be  put  upon  the  memorandum  to  the 
charterparty.  If  there  had  been  but  one  contingency  pro- 
vided for,  and  that  one  was  ''prohibition  of  export  prevent- 
ing loading,"  there  would  have  been  no  difficulty,  and  it 
would  have  been  immaterial  whether  the  words  ''to  be  can- 
celled" were  read  as  importing  "shall  be  cancelled,"  or 
only  "may  be  cancelled,"  in  other  words,  whether  on  the 
happening  of  the  event  the  charterparty  was  to  be  treated 
as  absolutely  void,  or  only  voidable.  But  two  other  con- 
tingencies are  mentioned,  namely,  "the  event  of  war,"  and 
"blockade."  A  declaration  of  war  may  long  precede  a 
blockade  or  a  closing  of  the  ports ;  the  seat  of  hostilities 
may  be  far  off,  or  hostilities  may  terminate  before  reaching 
such  a  stage.  The  meaning  putupon  the  words  in  their  ap- 
plication to  one  of  the  specified  events,  must  be  put  upon 
them  in  tlieir  application  to  each  event. 

The  charter  must  of  course  be  construed  without  refer- 
29  Eng.  Rkp.  4 
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ence  to  the  policy  of  insurance,  and  as  if  the  contention 
arose  between  the  charterer  and  the  shipowner.  Suppose 
the  shipowner  in  this  case,  instead  of  stopping  at  Constan- 
tinople had  gone  on  to  one  of  the  loading  ports,  with  the 
intention  of  carrying  out  the  charter,  and  had,  when  he  ar- 
rived there,  found  that  the  prohibition  had  been,  or  was 
shortly  to  be,  withdrawn;  but  that  he  could  command 
higher  freights  on  a  homeward  voyage,  was  he  to  be  at  lib- 
erty then  to  change  his  mind  and  to  fall  back  upon  the  dec- 
laration of  war  which  took  place,  and  which  he  knew  of 
before  he  started  from  Genoa?  If  the  memorandum  means 
that  upon  that  event  the  charter  is  to  be  treated  as  actu- 
ally cancelled,  he  may,  and  it  would  be  a  good  defence  to 
an  action  by  the  charterer  for  refusing  to  receive  the  cargo, 
that  the  charter  had  ceased  to  be  in  force.  Or  supposing 
the  charterer  found,  when  the  ship  arrived  at  the  port,  that 
he  could  ship  at  a  lower  rate  than  the  chartered  freight,  he 
might  set  up  the  same  plea  as  an  excuse  for  not  shipping 
the  cargo.  I  cannot  think  that  the  parties  intended  to  place 
themselves  in  this  position.  Nor  do  I  think  that  a  verbal 
agreement  by  the  two,  not  to  treat  it  as  caixcelled,  would 
have  any  binding  force.  By  the  hypothesis  the  charter  is 
void,  and  nothing  short  of  a  written  agreement  would  have 
the  effect  of  reviving  it,  which  would  be  to  make  a  new 
468]  charter.  The  word  charter  imports  a  *writing.  A 
verbal  charter  is  a  thing  unknown  in  maritime  commerce. 
There  may  be  an  agreement  on  the  one  hand  to  load  and  on 
the  other  to  carry,  but  the  security  and  the  special  provi- 
sions and  exceptions  always  found  in  a  charter  would  be 
wanting. 

The  alternate  construction  would  answer  eveijy  purpose 
intended  by  the  parties,  and  be  free  from  inconvenience. 
If  it  is  voidable  only  the  charter  would  remain  in  force  un- 
til one  of  the  parties  elected  to  avoid  it,  but  it  would  be 
optional  to  either  of  them  to  put  an  end  to  it  upon  the  hap- 
pening of  either  of  the  specified  events,  provided  he  did  so 
within  a  reasonable  time,  and  before  the  other  party  had  al- 
tered his  position  upon  the  faith  of  his  having  waived  it. 
If,  for  example,  after  the  vessel  had  arrived  at  Constantino- 
ple, the  master  had  found  that  the  ports  were  open,  it  would 
be  too  late,  after  what  occurred  at  Genoa,  for  him  to  quote 
the  declaration  of  war  as  a  ground  of  declaring  the  charter 
at  an  end.  It  is  objected  that  this  construction  requires  the 
memorandum  to  be  enlarged  by  adding  the  words  ''at  the 
option  of  either  of  the  parties."  But  that  seems  to  me 
necessarily  implied.     The  memorandum  is  the  language  of 
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both  parties,  and  amounts  to  an  agreement  that,  in  certain 
events  the  charter  may  be  cancelled.  It  cannot  mean  that 
if  both  concur  they  may  cancel  it.  That  they  can  do  at 
any  time  without  any  previous- agreement.  The  words  read 
in  that  sense  would  have  no  eflfect.  They  must,  as  it  seems 
to  me,  to  give  them  any  operation  at  all,  mean  that  either 
may  cancel.  Express  words  are  found  in  another  part  of 
the  charter,  but  that  is  where  an  option  is  given  to  one 
party  only.  Nor  do  I  think  that  writing  or  any  other  man- 
ual act  is  necessary  in  order  to  cancel.  It  is  sufficient  that 
the  party  elects  to  exercise  his  option,  and  notifies  his  elec- 
tion to  the  other  party. 

A  further  objection  is  that  this  construction  makes  the 
memorandum  useless.  But  its  purpose  will  appear  if  we 
consider  what  the  rights  and  obligations  of  the  parties 
would  have  been  without  it.  Supposing,  for  example,  the 
master  had  reached  the  loading  port,  and  had  there  received 
information  that  it  was  likely  to  be  soon  opened,  he  would 
have  to  stay  there  a  reasonable  time  to  see  if  that  event  hap- 
pened. If  he  went  away,  and  the  prohibition  were  taken 
off  a  few  days  afterwards,  the  charterer  might  say  he 
*had  not  waited  long  enough.  The  charterer  might  [469 
be  in  the  same  dilemma  if  the  shipowner  wished  to  stay, 
and  he  wanted  to  dispose  of  his  goods  on  shore.  The  ob- 
ject of  the  memorandum  was  to  avoid  these  harassing  ques- 
tions, and  to  enable  each  party  as  soon  as  the  event 
happened,  which  might  defeat  the  voyage,  to  put  an  end  to 
it  and  to  all  possible  litigation  upon  such  a  question. 

P^or  these  reasons  I  am  of  opinion  that  the  charter  con- 
tinued in  force  up  to  the  time  when  the  loading  became  im- 
practicabLe,  and  consequently  that  the  assured  had  an 
interest  in  the  chartered  freight  which  lie  lost  by  the  '*  re- 
straint of  princes." 

Judgment  for  the  defendants. 

Solicitor  for  plaintiffs:  H.  C.  Cooie,  for  H.  Adamson, 
North  Shields. 

Solicitors  for  defendants :  Williamson^  Hill  &  Co.j  for 
Ingledew  &  Daggett,  Newcastle-upon-Tyne. 
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[4  Queen's  Bench  Division,  472.] 
Julys,  1879. 

472]    *De  Oleaga  &  Co.  V.  West  Cumberland  Iron 

AND  Steel  Company. 

Sak  of  Goodn — Drlhcry  by  Montldy  Jntttalmentu — Claiites  entitling  Seller  to  Siupend, 
or  exctisinff  him  from  making  Deliveries — Right  to  Rescind — Duration  of  Contract, 

By  agreement  between  the  plaintiffs  and  the  defendants,  the  plaintiffs,  who  were 
merchants  nt  Bilbao,  undertook  to  supply  the  defendants  at  Workington,  Cumber- 
land, with  about  30,000  tons  of  Somniorostro  ore  at  the  price  of  25«.  Qd.  per  ton, 
cost  freight  and  insurance,  payment  to  be  made  by  cash  on  delivery  of  each  ship- 
ment, "  Deliveries  to  be  made  at  the  rate  of  from  800  to  1,300  tons  per  month,  pro- 
vided we  (plaintiffs)  are  able  to  procure  tonnage  at  or  under  the  rate  of  16«.  6d.  per 
ton.  No  responsibility  to  attach  to  us  should  we  be  prevented  from  delivering  all 
or  any  portion  of  the  ore,  through  any  dangers  and  accidents  of  the  mines,  railway 
shoots,  rivers,  seas,  and  navigation  of  whatever  nature  or  kind,  or  through  any  cir- 
cumstances beyond  our  own  control :" 

Held,  first,  that  the  plaintiffs  were  entitled  to  deliver  quantities  of  the  ore  which 
they  had  previously  withheld  while  freights  were  above  the  limit,  provided  such 
deliveries  were  made  within  a  reasonable  time,  having  regard  to  the  contempUited 
473]  duration  of  the  contract,  the  means  which  they  had  to  make  up  ^arrears,  &c.; 
secondly,  that  they  were  not  entitled  to  deliver  quantities  which  they  had  previously 
been  prevented  from  delivering  from  dangers  and  accidents  of  the  mines,  &c.,  such 
quantities  being  as  much  struck  out  of  the  contract  as  if  they  had  been  actually  de- 
livered. 

Special  case.  The  facts  and  arguments  sufficiently  ap- 
pear in  the  judgment. 

June  20  and  24.  O.  Russell^  Q.C.,  and  TFarr,  for  the 
plaintiffs. 

Her  Schelly  Q.C.,  Bompas^  Q.C.,  and  Orompton^  for  the 
defendants. 

Cur.  adv.  vuU. 

July  3.  The  judgment  of  the  Court  (Cockburn,  C.J., 
Lush,  and  Manisty,  JJ.,)  was  delivered  by 

Lush,  J.:  This  is  an  action  on  a  contract  contained  in 
an  offer  of  the  12  th  of  February,  and  an  acceptance  of  the 
15th  of  February,  1872,  by  which  the  plaintiffs,  who  are 
merchants  at  Bilbao,  and  also  at  Liverpool,  undertook  to 
supply  the  defendants  at  Workington,  Cumberland,  with 
about  30,000  tons  of  Sommorostro  ore,  at  the  price  of  265. 
Qd.  per  ton  of  20  cwt.,  cost,  freight,  and  insurance. 

Payment  to  be  made  by  cash  on  delivery  of  each  ship- 
ment. 

The  portions  of  the  contract  material  to  the  case  are  the 
following : 

**  Deliveries  to  be  made  at  the  rate  of  from  800  to  1,300 
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tons  per  month,  provided  we  are  able  to  procure  tonnage  at 
or  under  the  rate  of  16^.  6d.  per  ton. 

''No  responsibility  to  attach  to  us  should  we  be  prevented 
from  delivering  all  or  any  portion  of  the  ore  through  any 
dangers  and  accidents  of  the  mines,  railway  shoots,  rivers, 
seas,  and  navigation  of  whatever  nature  or  kind,  or  through 
any  circumstances  beyond  our  own  control." 

The  mines  from  which  the  ore  is  obtained  are  near  Bilbao, 
which  was  the  port  of  shipment  contemplated  by  the  parties. 

If  the  30,000  tons  had  been  delivered  regularly  at  the 
minimum  rate  of  800  tons  a  month,  the  contract  would  have 
been  completed  in  December,  1874  ;  if  at  the  rate  of  1,050 
tons  a  month  (the  *mean  between  800  and  1,300),  the  [474 
contract  would  have  run  out  in  July,  1874. 

For  the  first  ten  months  after  the  contract,  the  plaintiffs 
had  the  opportunity  of  procuring  freight  under  16^.  Qd,  per 
ton  for  the  minimum  quantity,  -but  they  failed  to  do  so.  In 
the  summer  of  1872,  freights  rose  above  the  limit.  In  Octo- 
ber, 1872,  and  again  in  April,  1873,  a  cargo  of  other  ore  was 
delivered  and  accepted  in  substitution  of  Sommorostro  ore. 
With  these  exceptions,  nothing  had  been  done  in  perform- 
ance of  the  contract  up  to  April,  1873.  At  that  time,  in 
consequence  of  the  continued  high  freights,  an  agreement 
was  come  to  at  the  instance  of  the  plaintiffs  by  which  the 
contract  price  was  raised  to  28s.  ex  sailing  vessels,  and  29^. 
6d.  ex  steamers,  provided  freight  could  be  obtained  at  cer- 
tain other  specified  rates. 

In  May,  1873,  390  tons  were  delivered  under  the  modified 
contract;  in  June,  303J  tons,  and  501  tons  16  cwt.  of  other 
ore,  which  was  accepted  as  delivered  under  the  contract ; 
and  in  July,  1873,  269  tons  14  cwt.  more,  making  altogether 
1,946  tons.  Between  May  and  July,  1873,  inclusive,  there 
was  nothing  in  the  rate  of  freight  to  excuse  the  regular  de- 
livery. 

Prom  July,  1873,  down  to  February,  1876,  the  plaintiffs 
were  prevented  by  warlike  operations  around  Bilbao  and 
the  mines  from  making  delivery  of  any  part  of  the  ore.  On 
the  29th  of  February,  1876,  by  which  time  these  troubles 
had  ceased,  the  plaintiffs  gave  notice  that  the  mineral  trade 
at  Bilbao  liad  re-opened  and  they  should  proceed  to  deliver 
the  ore  according  to  the  contract.  The  defendants  refused 
to  accept,  on  the  ground  that  the  contract  no  longer  existed. 

Upon  these  facts  the  following  questions  are  submitted 

to  us : 

1.  Are  the  monthly  quantities,  the  delivery  of  which,  at 


30  QUEEN'S  BENCH  DIVISION.  [Vol.  IV. 

1879  Do  Oleaga  v.  West  Cumberland  Iron  and  Steel  Co. 

the  time  they  would  in  ordinary  course  have  been  due,  was 
prevented  or  excused  by  the  provisions  of  the  contract,  to 
be  treated  as  quantities  expunged  from  the  contract,  or  as 
quantities  the  delivery  of  which  was  postponed? 

2.  Was  the  contract  in  force  in  February,  1876,  or  had  it 
run  out  in  July,  1874,  or  December,  1874? 

There  is  we  think  a  material  distinction  between  the  de- 
livery clause  and  the  clause  by  which  the  seller  exempts 
475]  himself  from  ^responsibility.  The  object  of  the  one 
is  simply  to  regulate  the  mode  of  performance,  which  is  to 
be  by  monthly  instalments,  subject,  however  to  interrup- 
tions contingent  on  the  rate  of  freight.  So  long  as  freight 
ranged  above  the  limit  the  seller  was  entitled  to  withhold 
delivery,  but  the  contract  for  the  quantity  undelivered  re- 
mained in  force.  The  delivery  was  merely  suspended  until 
freights  came  down.  If  no  other  stipulations  had  been  found 
in  the  contract  the  seller  would  in  that  event  have  been  both 
entitled  and  bound  to  resume  the  monthly  deliveries,  and  if 
he  failed  to  do  so  the  buyer  would  have  been  entitled  to  buy 
in  against  him  and  sue  for  the  difference  between  the  con- 
tract price  and  the  then  market  price.  And  it  would  have 
been  no  answer  to  such  an  action  to  say  that  he  was  pre- 
vented from  making  delivery  by  accident  to  the  mines,  or 
railway  shoots,  river,  or  navigation,  or  any  other  circum- 
stances beyond  his  control. 

It  is  clear  that  in  such  a  case  the  seller  could  not  after- 
wards claim  to  deliver,  nor  the  buyer  claim  to  have,  the 
quantities  in  respect  of  which  the  one  had  made  default, 
and  the  other  had  had,  or  was  entitled  to  have  a  substitute 
in  damages.  Those  portions  could  be  as  much  struck  out 
of  the  contract  as  if  they  had  been  actually  delivered. 

The  object  of  the  clause  secondly  before  quoted  is  to  pro- 
tect the  seller  from  such  liability,  and  nothing  more,  leaving 
the  rights  of  the  parties  in  other  respects  as  they  would  have 
been  if  no  such  clause  existed.  The  non-delivery,  under 
such  circumstances,  is  not  a  suspension  of  performance  ;  it 
is  a  breach,  but  one  for  which  the  buyer  agrees  he  will  not 
hold  the  seller  responsible. 

The  result  is  that  the  seller  was  entitled  to  deliver  the 
quantities  which  he  withheld  while  freights  were  above  the 
limit,  but  not  those  which  he  was  prevented  from  delivering 
by  ms  major. 

But  then  arises  the  question,  within  what  time  must  he  . 
deliver  the  quantities  so  withheld  ?    Some  limit  must  neces- 
sarily be  put,  and  the  only  limit  which  occurs  to  us  is  a  rea- 
sonable time,  having  regard  to  the  contemplated  duration 
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of  the  contract,  &c.  It  cannot  be  contended  that  such  a 
contract  remains  open  as  long  as  the  seller  finds  it  to  his 
interest  to  remain    passive,   with  power  to  enforce  it  at  - 

any  distance  of  time.     The  reasonable  limit  is  to  be  deter-  ] 

mined  as  a  question  of  fact,  in  view  of  the  contemplated 
*duration  of  the  contract,  the  means  which  the  seller  [476 
had  to  make  up  the  arrears,  and  possibly  other  circum- 
stances. If  that  period  expired  during  the  time  the  ship- 
ments were  prevented  by  the  civil  war,  the  arrears  must  be 
treated  like  the  accruing  monthly  deliveries,  as  struck  out 
of  the  contract.  We  cannot  say,  as  a  matter  of  law,  that  the 
contract  was  out  in  July,  1874,  or  in  December,  1874.  AH" 
that  we  can  answer  is,  that  it  ran  out  at  the  expiration  of 
what  would  have  been  a  reasonable  time  if  the  seller  had  not 
been  prevented  from  shipping  by  vis  major. 

The  case  of  King  v.  Parker  (*)  we  cannot  regard  as  a 
satisfactory  decision  upon  this  point.  The  main  point 
raised  and  argued  was  whether  the  strike  itself  put  an  end 
to  the  contract.  The  court  held  that  it  did  not ;  and  from 
that  opinion,  looking  to  the  terms  of  the  contract,  we  see  no 
reason  to  dissent.  The  question  whether  it  was  too  late, 
having  regard  to  all  the  circumstances,  for  the  seller  to  in- 
sist on  delivery,  was  certainly  raised,  but  does  not  appear 
to  have  been  pressed,  and  the  Lord  Chief  Baron  gives  no 
opinion  upon  the  point. 

A  third  question  is  subtaitted  to  us,  to  which  we  answer 
that  in  our  opinion  the  plaintiffs  were  not  bound,  under  the 
circamstances  stated,  to  ship  at  any  other  port  than  Bilbao. 

Solicitors  for  plaintiffs  :   Fidd^  Hoscoe  &  Co, 
Solicitors  for  defendants  :   BiscJioff^  Bompas^  Bischoff  <& 
Co.j  forE.  &  E.  L.  Waugh,*Cockermouth. 

Q)  84  L.  T.,  SSI. 


[4  Queen's  Bench  Divi^on,  480.] 

March  6,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

*Adam8  V.  Hagger.  [480 

Building  Conb'acl — Landlord  aiid  Tenant — Agreement  to  grant  Lease — Collateral  Con- 
tract— Contract  to  pay  Rent  for  Land  intended  to  be  demised  until  ExeciUion  of  Lease 
— 8  dk  9  Vict,  c.  106,  s.  8. 

By  articles  of  agreement  not  under  seal  the  plaintiff  at^reed  to  {Errant  to  the  defend- 
ant a  lease  at  a  certain  rent  for  ninety-nine  years  of  a  piece  of  land  so  soon  as  the 
latter  should  have  erected  upon  it  a  messuage,  and  the  defendant  undertook  until  the 
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excculiou  of  the  lease  to  "  hold  the  said  piece  of  land  and  other  the  premises  at 
the  rent  and  subject  to  the  conditions  to  be  contained  *'  in  the  lease.  The  defendant 
never  entered  upon  or  took  possession  of  the  piece  of  land : 

Held,  tliat  althoui^h  the  articles  of  a^^reement  did  not  operate  as  a  demise,  yet  the 
defendant  by  a  collateral  contract  to  the  intended  lease  had  undertaken  to  pay  the 
amount  of  the  rent,  and  that  it  was  immaterial  that  he  had  never  entered  upon  pos- 
session of  the  land. 

Action  to  recover  £51  claimed  as  ground  rent  fo  •  four 
years  and  a  quarter  from  the  25tli  of  March,  1874,  to  the 
24th  of  June,  1878.     . 

At  the  trial  before  Mellor,  J.,  and  a  jury,  during  the  Hil- 
ary Sittings,  1879,  the  following  facts  were  proved : 

jBy  articles  of  agreement,  not  under  seal,  and  made  on  the 
8th  of  June,  1874,  between  the  plaintiff,  thereinafter  called 
the  lessor,  of  the  one  part,  and  the  defendant,  thereinafter 
called  the  lessee,  of  the  other  part,  it  was  agreed  that  *'  when 
and  so  soon  as  the  messuage  or  dwelling  house  and  shop 
hereinafter  agreed  to  be  erected  and  built  shall  be  com- 
pletely finished  and  made  fit  for  habitation,  occupation,  and 
use,  to  the  satisfaction  of  the  surveyor  for  the  time  being  of 
the  lessor,  and  such  surveyor  shall  have  granted  his  certifi- 
cate in  writing  to  that  effect,  the  lessor  will  demise  to  the 
lessee"  a  certain  piece  of  land  therein  described,  ''and  the 
messuage  or  dwelling  house  and  shop  to  be  erected  thereon, 
with  the  appurtenances,  for  the  term  of  ninety-nine  years 
computed  from  the  25th  day  of  December,  1873,  under  the 
rent  of  one  peppercorn  for  the  first  quarter  of  a  year  of  the 
said  term,  and  the  rent  of  £12  per  annum  for  the  remainder 
of  the  same  term,"  payable  quarterly,  '*the  first  of  such 
quarterly  payments  to  be  made  on  the  24th  day  of  June, 
481]  1874."  The  articles  specified  *the  lessee's  covenants 
to  be  contained  in  the  lease,  and  provided  that  the  lessee  on 
or  before  the  25th  of  March,  1876,  should  finish  the  dwelling 
house  or  shop  intended  to  be  erected.  The  articles  then  con- 
tained the  following  clause  :  "The  lessee  will  in  the  mean- 
time, and  until  the  said  lease  hereby  agreed  to  be  granted 
shall  be  actually  executed,  hold  the  said  piece  of  land  and 
other  the  premises  at  thtf  rent  and  subject  to  the  conditions 
to  be  contained  in  the. said  lease  as  aforesaid."  Power  was 
reserved  to  the- lessor  to  re-enter  upon  and  take  possession 
of  the  piece  of  land  and  to  retain  it  as  his  own  absolute 
property  if  the  lessee  did  not  proceed  with  the  works  with 

f)roper  diligence,  and  the  lessee  bound  himself  to  accept  a 
ease  upon  the  terms  above  mentioned. 

The  defendant  never  entered  upon  the  possession  of  the 
piece  of  land,  nor  erected  the  intended  dwelling  house  and 
shop,  nor  did  he  make  any  payments  to  the  plaintiff.     No 
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lease  was  ever  executed  by  the  plaintiff  to  the  defendant. 
The  writ  in  the  present  action  was  issued  upon  the  19th  of 
July,  1878. 

Mellor,  J.,  was  of  opinion  that  upon  these  facts  the  jury 
might  find  that  the  articles  of  agreement  had  been  broken 
by  tlie  defendant;  and  the  jury  having  found  in  the  plain- 
tiflTs  favor,  judgment  was  directed  to  be  entered  for  him 
for  £51. 

The  defendant  applied  to  the  Queen's  Bench  Division  for 
an  order  nisi  for  a  new  trial  on  the  ground  of  misdirection, 
but  the  order  was  refused. 
The  defendant  appealed  to  this  court  for  an  order  nisi, 
W.  H.  Clay^  for  the  defendant :  By  the  articles  of  agree- 
ment the  defendant  before  the  execution  of  the  lease  was  to 
"  hold"  the  piece  of  land  at  the  specified  rent ;  the  parties 
therefore  marked  out  the  event,  upon  which  the  liability  of 
the  defendant  was  to  arise ;  and  that  event  has  not  hap- 
pened ;  for  the  defendant  has  never  entered  upon  possession 
of  the  piece  of  land,  nor  has  he  ever  became  tenant  of  it  to 
the  plaintiff;  he  has  therefore  never  "held"  it  within  the 
meaning  of  the  agreement.  The  present  case  is  distinguish- 
able from  Marquis  of  Camden  v.  Batterhury  (*) ;  in  that 
case  there  was  an  absolute  covenant  to  pay  the  agreed  sums 
until  the  lease  should  be  executed. 

^[Brett,  L.  J.:  The  defendant  has  to  meet  the  ar-  [482 
gument  that  the  holding  of  the  piece  of  land  is  not  a  condi- 
tion precedent  to  his  liability  to  pay  the  agreed  sumsj 

Without  entry  and  possession  the  defendant  would  be 
liable  to  pay  the  ground  rent  only  if  the  articles  of  agree- 
ment operated  as  a  demise ;  but  it  is  clear  that  they  cannot 
be  construed  as  a  lease,  Drnry  v.  MacnamcLra  (") :  no  ten- 
ancy was  created ;  and  even  if  they  could  otherwise  operate 
as  a  lease,  they  not  being  under  seal  would  be  void.  To 
hold  the  defendant  liable  would  in  eiSfect  repeal  the  provi- 
sion in  8  &  9  Vict.  c.  106,  s.  3,  which  requires  leases  for  more 
than  three  years  to  be  by  deed. 

Bbeit,  L.J.:  It  seems  to  me  that  th6  defendant  is  liable 
to  pay  the  amount  claimed  in  this  action.  The  material 
clause  in  the  articles  of  agreement  is  that  by  which  the  les- 
see until  the  execution  of  the  lease  is  to  ''  hold  the  said  piece 
of  land  and  other  the  premises  at  the  rent  and  subject  to 
the  conditions  to  be  contained"  in  the  intended  lease.  I 
think  that  this  is  an  absolute  undertaking  by  the  defendant 
to  pay  the  agreed  amounts,  and  that  it  is  immaterial  that  he 

(»)  5  C.  B.  (N.S.),  808 ;  28  L.  J.  (C.P.),  187 ;  in  Ex.  Ch.,  7  C.  B.  (N.S.).  864 ;  28 
L.  J.  (C.F.),  335.  («)  6  E.  <fe  B.,  612  ;   25  L.  J.  (Q.B.),  6. 

29  Eng.  Rep.  5 
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Las  not  entered  upon  and  taken  possession  of  the  land.  The 
clause  in  truth  contains  a  contract,  which  is  independent  of 
and  collateral  to  the  intended  lease.  The  clause  which  I 
have  mentioned  is  not  identical  in  its  terras  with  that  in 
Marquis  of  Camden  v.  Batterbury  {^\  but  the  two  clauses 
are  substantially  the  same,  and  that  case  when  it  has  been 
carefully  looked  at,  is  a  strong  authority  for  the  view  which 
we  take  ;  for  the  defendant  was  held  not  to  be  liable  upon 
the  ground,  that  the  original  contractor  (who  occupied  the 
same  position  as  the  present  defendant)  was  the  person,  to 
whom  the  plaintiff  must  look  for  the  payment  of  the  sums 
claimed.  The  clause  sued  upon  is  a  very  common  stipula- 
tion inserted  in  building  contracts  for  the  protection  of  the 
owner  of  the  soil.  The  motion  for  an  order  nisi  for  a  new 
trial  must  be  refused. 

Cotton,  L.J.:  I  am  of  the  same  opinion.  It  may  be 
assumed  that  the  articles  of  agreement  do  not  operate  as  a 
483]    lease ;  but  the  *que8tion  is  whether  the  clause  as  to 

f)ayment  of  the  agreed  sums  before  the  execution  of  the 
ease  is  binding  upon  the  defendant,  although  he  has  not 
entered  upon  possession  of  the  piece  of  land.  I  think  that 
he  is  bound  by  it. 

TiiKSiGER,  L.  J.:  I  am  of  the  same  opinion.  The  defend- 
ant is  bound  to  pay  the  sums  claimed  by  force  of  the  collat- 
eral contract  into  which  he  has  entered. 

Order  refused. 

Solicitors  for  defendant :  O.  J.  &  P.  Vanderpump. 

(')  5  C.  B.  (N.S).,  808 ;  28  L.  J.  (C.P.),  187 ;  in  Ex.  Ch.,  7  C.  B.  (N.S.),  864  ;  28 
L.  J.  (C.P.),  335. 

See  20  Eog.  Rep.,  570-1  note  ;  Id.,  piration  of  the  term  of  three  years  the 

201  note.  lessee  continued  in  possession  and  paid 

When    a    contract    in    writing    ex-  rent  as  before  for  five  years  and  eleven 

presses,  and  its  operation  depends  upon  montlis,   at  tlie  expiration  of   which 

a  contingency,  upon  the  happening  of  time  he  gave  the  lessor  one  month's 

the  contingency  there  is  a  meeting  of  notice  of  his  intention  to  vacate  the 

the  parties'  minds,   and  the   contract  premises  at  the  end  of  the  year.    Held, 

need  not  be  re-written.      A   lease  so  iliat  at  the  expiration  of  the  first  term 

made  is  a  contract  in  writing  within  the  lessee  held  over  under  the  terms  of 

the  meaning  of  the  Landlord  and  Ten-  the  lease,  that  by  his  acts  he  accepted 

ant  Act.  the  privilege  of   renewal,  giving  the 

A  lease  for  a  term  of  three  years,  lease  an  extended  operation  according 

rent    payable    monthly,    contained    a  to  its  terms,  and  that  a  new  lease  was 

clause  giving  the  lessee  the  privilege  unnecessary:   Ins.  Co.  r.  Bank  of  Mis- 

of  renewal  for  a  period  of  ten  years  souri,  5  Mo.  App.,  333. 
more  on  the  same  terms.     At  the  ex- 
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[4  Queen's  Bench  Division,  483.] 

June  11,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

Re  The  Musical  Compositions  "Kathleen  Mavour- 
neen"  and  "Dermot  Astore." 

Ex  parte  Hutchins  and  Komer  ('). 

Cop^rigJU  in  Mfmc — Exchisive  Right  of  Performance — Mtiftical  Composition  published 
before  5  <fc  6  Vict.  c.  45 — Awignmefit  by  Deed  of  Copyright  togetlier  toith  all  "prop- 
ertg"  and  **benefit''^b  dh  6  Vict.  c.  45,  ««.  2,  4,  14,  20,  22—3  d  4  Wm.  4,  c.  15. 

The  act  6  <fe  6  Vict.  c.  45  (which  by  s.  20  incorporates  3  <t  4  Wm.  4,  c.  15,  and 
extends  its  provisions  to  musical  compositions),  confers  an  exclusive  ri^ht  to  tho 
lierformance  of  musical  compositions  published  within  ten  years  before  the  passing 
of  the  act. 

Decision  of  the  Queen's  Bench  Division  (28  Eng.  Rep.,  706,)  overruled. 

Within  ten  years  before  the  passing  of  5  tb  6  Vict.  c.  45,  C.  set  to  music  two 
Bongs,  and  in  1843,  after  the  passing  of  that  statute,  he  by  deed  assigned  to  D.  and 
M.  his  "copyright"  in  the  two  musical  compositions,  together  with  all  "property*' 
and  "  benefit "  tnerein.  The  interest  of  D.  and  M.  in  the  musical  compositions  after- 
wards vested  in  H.  and  R.  In  1878  C.  purported  to  assign  to  A.  "the  sole  liberty 
of  performing  or  singing,  or  causing  or  permitting  to  be  performed  or  sung,"  the 
musical  compositions.  A.  thereupon  cau3ed  entries  to  be  made  in  the  register  at 
Stationers'  Hall,  representing  him  to  be  the  sole  proprietor  of  the  liberty  of  per- 
forming the  musical  compositions: 

Held,  upon  motion  by  H.  and  R.,  that  the  entries  must  be  expunged  ;  for  C,  by  the 
deed  made  in  1843,  had  granted  the  sole  liberty  of  performing  the  musical  composi- 
tions to  D.  and  M.,  and  therefore  could  not  in  1878  grant  it  to  A. 

(»)  Affirming  28  Eng.  R.,  705. 


[4  Queen's  Bench  Division,  494.] 
Aug.  9,  1879. 
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EoMement — IJght —  Unity  of  Ownership — Dominant  Tenement  under  Lease  at  time  of 
Severance  of  Ownership — Alteration  of  Dominant  7'enenient — Destruction  of  Ease- 
ment, 

The  implication  of  a  }?rant  of  easements  of  a  continuous  and  apparent  character, 
upon  the  alienation  to  different  persons  of  tenements  previously  in  the  ownership  of 
the  same  person,  is  not  prevented  by  the  fact  that  the  dominant  tenement  at  the  time 
of  the  alienation  is  in  lease,  and  consecmently  not  in  the  possession  of  the  alienor. 

There  beincr  a  right  to  the  access  of  light  to  windows  in  the  walls  of  certain  cot- 
tages, the  walls  of  some  of  the  cottages  were  set  back  and  windows  made  in  the  new 
walls  of  the  same  size,  and  in  the  same  relative  positions  as  the  former  windows  in  the 
former  walls  : 

Heldf  that  the  easement  of  light  was  not  thereby  destroyed. 

In  the  ease  of  another  of  tbe  cottages  the  occupier  made  an  addition  thereto,  and 
ffir  the  purpose  of  so  doing  built  a  new  wall  with  a  window  in  it  outside  the  old 
wall  and  window  at  a  different  angle,  but  the  old  window  remained  inside  the  new 
om*.  «n<!  still  continued  to  receive  the  light: 

Held,  that  the  right  to  the  access  of  light  to  the  old  window  was  not  destroyed. 
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Special  case,  the  facts  of  which  were,  so  far  as  material, 
as  follows : 

It  appeared  that  one  Robert  Barnes  was  in  1822  the  owner 
in  fee  of  certain  land  colored  yellow  in  the  plan  annexed  to 
the  case,  upon  which  a  row  of  cottages  had  been  built,  and 
was  also  owner  in  fee  of  certain  land  colored  green  in  the 
plan,  which  adioined  the  land  colored  yellow. 

In  1812  the  tnen  owner  of  the  land  colored  yellow,  the 
predecessor  in  title  of  Robert  Barnes,  had  demised  it  to  one 
Yeates  for  thirty-one  years  from  Christmas,  1811. 

On  the  18th  of  February,  1822,  Robert  Barnes  by  will  spe- 
cifically devised  the  *' green"  land  to  one  Addison,  the  de- 
fendant's predecessor  in  title,  and  the  ''yellow"  land  passed 
under  a  residuary  devise  to  his  brother,  John  Barnes.  Rob- 
ert Barnes  died  on  the  22d  of  May,  1822. 

On  the  18th  of  August,  1830,  John  Barnes  devised  the 
''yellow"  land  to  the  present  plaintiff s  predecessors  in 
title.  On  the  8th  of  September,  1836,  John  Barnes  accepted 
a  surrender  of  the  before  mentioned  lease  of  the  "yellow" 
495]  land,  and  granted  a  new  ^lease  thereof  for  thirty -one 
years,  as  from  Midsummer,  1836,  to  Messrs.  Hoare  the 
brewers.  John  Barnes  died  in  1849.  In  1852  Addison  sold 
the  "green"  land  to  one  Whyte,  and  on  the  30th  of  Oc- 
tober, 1854,  Whyte  granted  a  lease  of  the  "green"  land  to 
Messrs.  Hoare  for  fourteen  years  from  Midsummer,  1853, 
which  expired  on  the  24th  of  June,  1867,  contemporaneously 
with  the  lease  they  held  of  the  "yellow"  land. 

Up  to  the  24th  of  June,  1867,  the  "green"  land  had  been 
used  as  gardens  to  the  cottages  on  the  "yellow"  land,  num- 
bered 4  to  20  Griobe  Road,  each  garden  being  separated  from 
the  next  garden  by  a  low  fence.  There  was  no  fence  divid- 
ing the  garden  from  the  cottage  to  which  it  was  attached. 

The  cottages  were  built  of  a  uniform  plan  in  front,  but 
not  so  a 6  the  back  (the  side  abutting  on  the  "green"  land). 
There  were  abutments  or  outhouses  attached  to  the  back  of 
each  cottage,  but  some  of  them  had  been  altered  as  herein- 
after appears. 

On  the  determination  of  the  two  leases  above  mentioned 
a  question  arose  between  the  plaintiff  and  the  defendant's 
predecessors  in  title,  as  to  what  was  the  boundary  between 
the  "green"  land  and  the  "yellow"  land.  The  boundary 
having  been  settled  between  them,  it  was  found  that  certain 
of  the  cottages  projected  on  to  the  defendant's  land.  They 
were  accordingly  set  back  to  their  existing  position. 

It  appeared  that  there  had  been  windows  in  the  walls  of 
the  cottages  abutting  on  the  "green"   land  as  originally 
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built.  Ill  the  case  of  certain  of  the  cottages  that  were  set 
back  windows  had  been  made  in  the  new  wall  of  the  same 
size  and  in  the  same  relative  positions  in  the  wall  as  that 
which  the  old  windows  occupied  in  the  former  wall,  but  in 
a  different  plane.  In  the  case  of  one  of  the  cottages,  No.  18, 
the  occupier  had  made  an  addition  to  it  since  1822,  and  in 
so  doing  had  built  a  wall  with  a  window  in  it  outside  and  at 
a  different  angle  to  the  old  wall  and  window,  but  the  old 
window  still  remained  inside  the  new  window  and  continued 
to  receive  the  access  of  light  over  the  "green"  land. 

The  will  of  Robert  Barnes  did  not  expressly  refer  to  any 
easement  of  light,  the  residuary  devise  being  all  of  the  res- 
idue of  the  testator's  lands,  tenements,  and  iiereditaments, 
according  to  the  several  natures,  tenancies,  and  qualities 
thereof. 

*The  questions  for  the  court  were :  [496 

1.  Whether  Robert  Barnes  by  his  will  granted  an  ease- 
ment of  light  over  the  *' green"  land. 

2.  If  he  did  so  grant  such  an  easement,  whether  it  was 
destroyed  by  the  setting  back  the  walls  and  opening  in  the 
walls  so  set  back  new  windows  of  the  same  size  and  in 
the  same  relative  position  as  the  former  windows  in  the 
former  walls. 

3.  Whether  if  such  grant  existed,  the  fact  of  the  occupier 
of  No!  18  having  erected  a  wall  and  window  in  it  outside 
and  at  a  different  angle  to  the  old  window,  destroyed  the 
easement  of  light  to  the  old  window. 

May  6.  Archibald  {Tomlinson^  with  him),  for  the  plain- 
tiff :  Upon  the  devise  of  the  two  properties  to  different  per- 
sons, those  quasi  easements  of  an  apparent  and  continuous 
character,  such  as  the  easement  of  light,  which  had  been 
used  with  the  "yellow"  land  over  the  "green,"  passed  to 
the  devisee  of  the  "yellow":  Pyer  y.  Carter  {^)\  Swans- 
horough  v.  Coventry  (•) ;  SiiMeld  v.  Brown  (*) ;  Crompton  v. 
Richards  (*) ;  Watts  v.  Kelson  (*) ;  Pearson  v.  Spencer  (•). 
With  regard  to  the  alterations  made  in  the  cottages,  the 
easement  was  not  thereby  destroyed.  Moving  the  window 
back  does  not  increase  the  burden  on  the  servient  tenement, 
but  rather  lessens  it.  The  nature  of  the  enjoyment  was  not 
substantially  altered.  With  regard  to  the  window  in  No. 
18,  there  was  nothing  that  amounted  to  an  abandonment  of 
the  easement.  The  old  window  remained  and  the  light  had 
access  to  it  as  before.     [He  cited  on  this  point  Taplin  v. 

(')  1  IL  &  K,  916.  (*)  1  Price,  27. 

(')  9  Bin<^..  305.  (*)  Law  Rep.,  6  Ch.,  166. 

O  4  D.  J.  &  S.,  185 ;  33  L.  J.  (Ch.),  249.        (•)  I  B.  &  S.,  671. 
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Jones  (*) ;  National,  <£c.,  Plate  Glass  Insicrance  Co.  v.  Pru- 
dential  Assura?ice  Co.  (') ;  Blanchard  v.  Bridges  (').] 

Finlay^  for  the  defendant :  The  doctrine  of  Pyer  v.  Car- 
ter (*)  has  no  application  to  the  present  case.  In  order  that  it 
may  apply,  the  original  owner  must  have  been  in  possession 
of  both  tenements.  Here  he  never  was  in  possession  or  con- 
trol of  tlie  "yellow"  land.  By  the  "destination  du  pere 
497]  •  de  famille''  is  meant  the  arrangement  *made  by  the 
proprietor  of  several  heritages  for  their  respective  use.  Gale 
on  Easements,  5th  ed.,  p.  97.  This  doctrine  cannot  apply 
where  the  owner  h&s  no  power  to  interfere  with  the  existing 
arrangements.  Robert  Barnes  could  not  have  interfered 
with  the  windows  in  the  cottages.  The  basis  of  the  doctrine 
is  that  the  proprietor  has  himself  made  or  allowed  to  con- 
tinue certain  physical  arrangements  with  respect  to  the  use 
of  the  two  properties  in  favor  of  one  of  them. 

Secondly,  the  residuary  devisee  is  in  the  position  of  the 
testator's  heir  with  regard  to  the  devisee  of  the  land  speci- 
fically devised  and  cannot  derogate  from  the  testator  s  grant. 
The  doctrine  of  Swffield  v.  Brown  (*)  therefore  applies. 

Thirdly,  the  easement,  if  any,  was  destroyed  by  the 
alterations  that  were  made  in  the  case  of  No.  18,  and  the 
cottages  that  were  set  back. 

[He  also  cited  Ellis  v.  Manchester  Carriage  Co,  (•).] 

Archibald^  in  reply:  The  doctrine  of  "destination  du 
pere  de  famille,"  does  not  turn  on  the  possession  by  the 
owner  of  both  properties,  but  on  their  structural  condition 
at  the  time  of  the  conveyance  or  devise.  [He  cited  Hinch- 
cliff e  V.  Earl  ofKinnoulC).] 

Cur.  adv.  vuU. 

August  8.  The  judgment  of  the  Court  (Cockburn,  C.  J., 
and  Lopes,  J.,)  was  delivered  by 

Lopes,  J.:  This  was  a  special  case  settled  by  an  arbitra- 
tor in  which  three  questions  are  submitted  for  our  decision. 
The  first  is  whether  an  easement  of  light,  over  the  part  col- 
ored green  on  the  plan  annexed  to  the  case,  passed  by  the 
will  of  Robert  Barnes  to  the  plain  tiff's  predecessors  in  title. 
If  the  owner  of  an  estate  has  been  in  the  habit  of  using 
quasi  easements  of  an  apparent  and  continuous  character 
over  the  one  part  for  the  benefit  of  the  other  part  of  his 
property,  and  aliens  the  quasi  dominant  part  to  one  person 
and  the  quasi  servient  to  another,  the  respective  alienees 

(»)  11  H.  L.  C,  290.  (*)  4  D.   J.  «fe  S.,  185;   83  L.  J.  (Ch.), 

(«)  6  Ch.  D.,  757  ;  23  Eng.  R.,  319.  249. 

(»)  4  Ad.  &  E.,  176.  («)  2  C.  P.  D.,  13 ;  19  Eng.  Rep.,  285. 

{*)  1  H.  &  N.,  916.  0)  6  Bing.  (N.C.),  1. 
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will,  in  the  absence  of  express  stipulation,  take  the  land 
burdened  or  benefited,  as  the  case  may  be,  by  the  qualities 
which  the  ^previous  owner  had  a  right  to  attach  to  [498 
them.  It  is  said,  however,  that  in  1822,  when  Robert 
Barnes  made  his  will  and  died,  the  yellow  was  under  lease 
to  one  Yeates  for  thirty-one  y^ears  from  Christmas  1811,  and 
that  consequently  the  law  as  above  stated  does  not  apply, 
because  Robert  Barnes  was  not  in  possession  of  the  yellow 
and  had  therefore  no  control  over  it  at  the  time  he  made  his 
will.  If  this  contention  were  to  prevail,  the  salutary  prin- 
ciple of  law,  with  regard  to  the  passing  of  manifest  and  ap- 
parent easements  by  implied  grant  on  the  subdivision  of  a 
property,  would  be  defeated  whenever  one  part  of  it  was 
demised  for  any  period  however  short,  because  the  owner 
would  not  be  in  actual  possession  of  both  parts  of  the 
property  at  the  time  of  alienation.  This  would  create  great 
inconvenience,  and  we  should  require  strong  authority  to 
induce  us  to  give  effect  to  this  contention.  No  authority 
bearing  upon  the  point  was  brought  to  our  notice.  Suffield 
V.  Brown  (*)  and  Ellis  v.  Manchester  Carriage  Co,  Q  were 
cited.  But  these  cases  do  not  seem  to  us  in  point,  naving 
been  cases  in  which  the  owner  of  two  adjoining  tenements 
parted  with  one  of  them  retaining  the  other  himself. 

The  green  was  used  as  garden  ground  by  the  occupiers  of 
the  yellow,  and  the  enjoyment  of  the  easement  of  light  and 
air  over  the  green  must  have  been  acquiesced  in  by  Robert 
Barnes,  for  it  was  a  servitude  which  he  might  have  resisted 
if  he  thought  fit.  In  these  circumstances  we  think  the  en- 
joyment of  the  easement  over  the  green  by  the  occupiers  of 
the  yellow  was  the  same  as  if  Robert  .Barnes  had  himself 
been  in  possession  of  the  yellow,  and  that  the  same  inci- 
dents attached. 

We  are  further  asked  whether,  if  an  easement  passed,  it 
was  destroyed  by  the  setting  back  of  the  walls  and  opening 
in  the  walls  so  set  back  of  new  windows  of  the  same  size, 
and  in  the  same  relative  position  as  the  former  windows  in 
the  former  walls.  We  are  of  opinion  that  the  easement  was 
not  destroyed.  If  the  alteration  in  a  dominant  tenement, 
or  in  the  mode  of  using  an  easement,  is  not  of  such  a  na- 
ture that  the  tenement  is  substantially  changed,  or  the  bur- 
den on  the  servient  tenement  materially  increased,  an 
easement  is  not  destroyed  in  consequence  of  the  alteration. 
Here  the  dominant  tenement  was  not  substantiallj'  changed, 
*nor  was  the  burden  on  the  servient  tenement  ma-  [499 
terially  increased,  but  rather  lessened. 

(')  4  D.  J.  «k  S.   185  •  33  L.  J.  (Ch.),  249.        O  2  C.  P.  D.,  13;  19  Eng.  R.  286. 
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We  are  also  asked  whether,  if  the  easement  passed,  the 
fact  of  the  occupier  of  No.  18  having  erected  a  wall  and 
window  in  it  outside,  and  at  a  different  angle  to  the  old  win- 
dow, destroys  the  easement  of  light  to  the  old  window.  It 
does  not  appear  that  there  has  been  any  alteration  in  the 
old  window.  It  remains  as  it  was,  and  light  has  always 
been  enjoyed  by  it.  We  do  not  think  that  the  occupier  of 
No.  18  has,  by  what  he  has  done,  destroyed  the  easement  of 
light  to  the  old  window.  It  is  much  the  same  as  if  the  oc- 
cupier of  No.  18  had  placed  a  new  window  by  the  side  of 
the  old  one.  In  such  a  case  it  could  not  be  contended  that 
because  a  new  window  had  been  so  placed,  the  light  through 
the  old  window  had  been  lost  without  any  evidence  what- 
ever of  an  abandonment.  It  is  contended  that  the  addition 
of  this  outside  window  changed  the  character  of  the  ease- 
ment so  as  entirely  to  destroy  it.  It  is  difficult  to  compre- 
hend how  this  effect  can  be  produced  by  an  act  which  in  no 
way  alters  the  old  window,  which  is  carefully  preserved  in 
its  original  state  inside  the  new  one.  We  answer  all  three 
questions  in  favor  of  the  plaintiff. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff:  Tweedies, 
Solicitors  for  defendant :   Crouch  &  Spencer. 

See  23  Eng.  Rep.,  331  note ;  24  id.,  485  note  ;  Moak's  UnderhUI  on  Torts,  437. 
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Nov.  25,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

500]    *BoRROWMAN,  Phillips  &  Co.  v.  Free  &  Hollis. 

Sale  of  Goods — Tender  of  Goodn  not  in  accordance  vnth  Contract — Subaegnenl  tender 

of  Goods  in  accordance  with  Contract 

The  defendants  agreed  to  buy  of  the  plaintiflFs  a  carjjo  of  maize.  The  plaintiffs 
tendered,  the  cargo  of  the  C,  which  the  defendants  refused  to  accept,  upon  the 
ground  that  the  shipping  documents  were  not  tendered  with  it.  The  plaintifts 
insisted  that  the  tender  was  valid.  This  dispute  was  referred  to  an  arbitrator,  who 
decided  that  the  tender  was  invalid.  The  plaintiffs  thereupon,  and  within  the  time 
limited  by  the  contract,  tendered  the  cargo  of  the  M.,  which  the  defendants  refused 
to  accept  upon  the  ground  that  they  were  not  bound  to  accept  any  cargo  in  substi- 
tution for  that  of  the  C,  the  tender  of  which  the  arbitrator  had  decided  to  bo 
invalid : 

ffeld,  that  the  defendants  were  bound  to  accept  the  cargo  of  the  M.,  and  might  be 
sued  by  the  plaintiffs  to  recover  any  loss  which  the  latter  might  have  sustained 
through  the  refusal  to  accept  it. 

Action  for  damages  for  not  accepting  and  paying  for  a 
cargo  of  maize. 
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The  plaratifFs  sued  upon  a  contract  tlie  benefit  of  which, 
with  all  rights  under  it,  had  been  assigned  to  them  ;  the 
following  were  the  material  portions : 

"London,  May  7th,  1877. 
"Sold  to  Messrs.  Free  &  Hollis  a  cargo  of  mixed  Ameri- 
can maize  ....  say  three  to  four  thousand  quarters  of  480 
lbs.,  as  per  bill  of  lading,  to  be  dated  between  the  15th  of 
May  and  30th  of  June  inclusive,  at  the  price  of  thirty  shil- 
lings and  sixpence  per  480  lbs.  Payment  by  cash  in  Lon- 
don in  exchange  for  shipping  documents  ....  or  by  the 
buyer's  acceptances  at  sixty  days'  sight  from  date  of  arri- 
val of  bill  of  lading  in  London,  with  shipping  documents 
attached,  as  usual.  Sellers  to  render  invoice  within  seven 
days  of  arrival  of  bill  of  lading  in  England." 

The  contract  contained  a  clause  providing  that  any  dis- 
pute should  be  referred  to  arbitration. 

At  the  trial  before  Denman,  J.,  it  was  proved  that  the 
plaintiffs  offered  to  the  defendants  a  cargo  to  arrive  by  a 
vessel  called  the  Charles  Piatt,  and  stated  that  they  had  not 
then  received  the  shipping  documents.  The  defendants  re- 
fused to  take  this  cargo,  *on  the  ground  that  the  [501 
shipping  documents  had  not  arrived;  the  plaintiffs,  how- 
ever, persisted  in  their  offer.  Under  the  provision  in  the 
contract  this  dispute  was  referred  to  arbitration,  and  the 
arbitrator  decided  that  the  defendants  were  not  bound  to 
accei)t  the  cargo  of  the  Charles  Piatt  in  performance  of  the 
contract.  The  plaintiffs  afterwards,  on  the  9th  of  July,  of- 
fered tlie  cargo  of  a  vessel  called  the  Maria  D.,  stating  in  their 
letter,  "bill  of  lading  to  hand  to-day,  and  dated  about  the 
24th  of  June,"  and  asking  the  defendants  which  of  the 
modes  of  payment  provided  in  the  contract  they  preferred. 
The  defendants  refused  to  accept  the  cargo  of  the  Maria  D., 
on  the  ground  that  they  were  not  bound  to  accept  any 
cargo  in  substitution  for  that  of  the  Charles  Piatt,  the  offer 
of  which  the  arbitrator  had  decided  to  be  invalid.  The 
plaintiffs  did  not,  in  point  of  fact,  receive  the  shipping 
docaments  of  the  Maria  D.  until  the  4th  of  August,  and 
there  was  some  evidence  that  on  the  9th  of  July  her  cargo 
did  not  belong  to  them.  The  plaintiffs  having  sustained  a 
loss  upon  the  sale  of  the  cargo,  sued  the  defendants  to  in- 
demnify themselves  against  it. 

The  defendants  contended  that  there  had  been  no  valid 
tender  of  the  cargo  of  the  Maria  D.,  inasmuch  as  the  ship- 
ping documents  were  not  tendered  at  the  same  time.  The 
Ijlaintiffs  alleged  that  the  tender  had  been  waived.  Den- 
29  ExG.  Rkp.  6 
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man,  J.,  found  for  the  plaintiffs  upon  the  question  of  waiver  ; 
but  he  gave  judgment  for  the  defendants  on  the  ground  that 
the  plaintiffs  had  appropriated  the  cargo  of  the  Charles 
Piatt  in  satisfaction  of  the  contract,  and  that  after  the  arbi- 
trator had  decided  that  the  defendants  v»^ere  not  bound  to 
accept  it,  the  plaintiffs  could  not  lawfully  tender  the  cargo 
of  any  other  vessel. 
The  plaintiffs  appealed. 

November  23,  25.     Herschell,  Q.C.,  and  A.  L.  Smithy  for 
the  plaintiffs. 

Benjamin^  Q.C.,  Philhrick^  Q.C.,  ^mdi  Reginald  Br owTiy 
for  the  defendants. 

The  arguments  are  sufficiently  noticed  in  the  judgments. 

Brown  v.  Royal  Insurance  Co,  (*)  was  cited  as  to  the  ef- 
fect of  an  election  made  in  pursance  of  a  contract. 
502]  *Bramwell,  L.J.:  I  think  that  this  judgment 
cannot  be  supported.  I  will  deal  first  with  the  second  point, 
which  has  been  made  before  us  on  behalf  of  the  defendants, 
namely,  that  the  plaintiffs  were  not  in  a  condition  to  tender 
the  cargo  of  the  Maria  D.,  because  it  did  not  then  belong  to 
them.  I  think  that  this  point  was  not  taken  at  the  trial, 
and  if  it  had  been  the  plaintiffs  would  have  been  able  to 
meet  it.  I  think  that  that  is  clear  upon  the  construction  of 
the  documents  and  upon  the  facts  before  the  court.  All 
that  the  sellers  were  bound  to  do  under  the  contract  of  sale 
was  to  name  the  ship  and  to  send  on  the  invoice  within  the 
proper  time.  This  they  did,  and  the  buyers  were  then  to 
declare  their  option  as  to  the  mode  of  payment.  It  was 
contended  at  the  trial  that  the  tender  was  insufficient,  be- 
cause it  was  not  accompanied  with  the  shipping  documents 
of  the  Maria  D.  I  think  it  clear  that  it  was  unnecessary  that 
at  tlie  time  of  the  tender  the  sellers  should  have  them  in 
their  possession.  The  performance  of  the  contract  does  not 
depend  upon  that  circumstance.  As  I  have  already  said, 
before  us  the  contention  has  been  urged  that  the  cargo  of 
the  Maria  D.  was  not  the  plaintiffs'.  Now,  I  quite  allow 
that  although  a  contention  is  not  formally  made  at  the  trial, 
yet  if  it  is  obvious  upon  the  face  of  the  evidence  it  may  be 
urged  before  us  when  the  case  is  considered  in  all  its 
aspects.  This  objection,  however,  is  of  a  doubtful  nature. 
Moreover,  the  plaintiffs  might  have  met  it  by  evidence  that 
they  had  previously  bought  it ;  but,  even  if  they  had  noc 
bought  it,  tlie  objection  seems  to  me  unsustainable;  it  is 
quite  competent  for  a  man  to  sell  what  does  not  belong  to 

Q)  1  E.  &  E.,  853 ;  28  L.  J.  (Q.B.),  275. 
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him  :  before  the  time  for  performance  he  may  have  bought 
it  or  procured  the  assignment  of  it,  and  be  ready  to  fulfil 
his  contract.  The  contention  for  the  defendants  is  not  main- 
tainable either  in  the  shape  taken  at  the  trial  or  in  the  form 
urged  before  us. 

As  to  the  main  point  in  the  case  I  cannot  agree  with  the 
view  of  Denman,  J.  In  due  course  after  the  contract  had 
been  entered  into  the  Charles  Piatt  arrived,  but  the  ship- 
ping documents  had  not  reached  the  plaintiffs  when  they 
offered  her  cargo  to  the  defendants.  The  latter  objected 
that  under  the  contract  they  were  not  bound  to  take  it 
without  the  shipping  documents.  This  objection  was  not 
allowed  by  the  plaintiffs,  and  the  question  was  referred 
*to  arbitration.  The  arbitrator  was  of  opinion  that  [503 
the  plaintiffs  could  not  insist  upon  the  tender.  It  is  un- 
necessary to  express  any  opinion  as  to  the  decision  of  the 
arbitrator.  The  plaintiffs  then  offered  a  second  ship,  the  Ma- 
ria D.,  within  the  time  limited  by  the  contract.  It  has  been 
argued  that  by  the  tender  of  the  Charles  Piatt  the  option  of 
the  plaintiffs  was  determined,  and  that  the  position  of  the 
parties  is  the  same  as  if  the  Charles  Piatt  had  been  named 
m  the  contract,  and  that  no  other  ship  could  be  declared.  I 
do  not  think  this  argument  maintainable.  Suppose  that  a 
clause  had  been  inserted,  that  no  ship  was  to  be  declared 
whose  shipping  documents  had  not  then  arrived  in  England. 
A  clause  of  that  kind  would  be  repugnant  to  the  theory  that 
the  contract  is  to  be  treated  as  if  the  Charles  Piatt  had  been 
the  ship  named  in  it.  The  case  may  be  shortly  stated  as 
follows:  if  the  Charles  Piatt  was  a  proper  ship,  the  plain- 
tiffs were  entitled  to  tender  her  cargo  ;  if  she  was  not,  they 
were  entitled  to  withdraw  the  tender,  and  instead  of  the 
cargo  of  the  Charles  Piatt  to  offer  that  of  the  Maria  D.  The 
defendants  have  relied  upon  Oath  v.  Lees{^\  but  the  decis- 
ion is  distinguishable.  In  that  case  cotton  was  "  to  be  deliv- 
ered at  seller's  option  in  August  or  September,  1864."  The 
seller  elected  to  exercise  that  option  in  August,  and  notice 
that  it  would  be  so  exercised  was  accepted  by  the  buyers. 
The  seller  had  a  right  to  exercise  that  option  ;  but  in  this 
case,  upon  tlie  defendants'  hypothesis,  the  plaintiffs  by 
naming  the  Charles  Piatt,  exercised  their  option  in  an  im- 
proper manner ;  therefore  they  had  a  right  to  withdraw  their 
tender,  and  to  exercise  it  in  a  proper  manner.  That  case 
shows  that  this  action  is  maintainable.  The  judgment  of 
Denman,  J.,  must  be  reversed. 

(•)  3  H.  <fe  C,  553. 
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Brett,  L.J.:  I  also  think  that  the  judgment  of  JDenman, 
J.,  must  be  reversed.  The  plaintiffs  offered,  and  were  ready 
and  willing,  to  deliver  the  cargo  of  the  Maria  D.,  but  the  de- 
fendants refused  to  accept  it.  The  defendants  say  that  the 
plaintiffs  might  in  fact  be  ready  and  willing  to  offer  the 
cargo,  but  that  they  could  not  do  so  in  law,  because  they 
could  not  at  the  time  tender  the  bills  of  lading.  This  ob- 
504]  jection  seems  to  me  unsustainable,  for  the  *shipping 
documents  might  have  been  delivered  within  a  reasonable 
time.  The  objection  that  the  defendants  were  not  possessed 
of  the  cargo  of  the  Maria  D.  was  not  raised  at  the  trial,  and 
cannot  be  taken  now.  It  was  further  argued  that  if  the 
cargo  of  the  Maria  D.  could  be  properly  tendered,  it  was 
not  tendered  in  point  of  fact,  and  that  the  tender  of  it  was 
not  waived  by  the  defendants.  I  am  of  opinion  that  they 
did  waive  it,  for  they  insisted  that  they  were  not  bound  to 
accept  the  tender  of  any  vessel  after  the  plaijitiffs  had  of- 
fered the  Charles  Piatt. 

I  now  pass  to  the  point,  upon  which  the  judgment  of  Den- 
man,  J.,  was  given.  It  has  been  argued  by  the  defendants* 
counsel  that  the  plaintiffs  could  not  lawfully  tender  the 
cargo  of  the  Maria  D.,  because  they  had  already  tendered 
that  of  the  Charles  Piatt,  and  had  insisted  upon  that  tender. 
The  doctrine  of  election  was  relied  upon,  and  it  was  urged 
that,  even  if  the  offer  of  the  Charles  Piatt  was  not  of  itself  a 
sufficient  election,  the  plaintiffs  were  ousted  of  their  right  to 
sue  in  this  action  by  referring  the  matter  to  arbitration.  It 
may  be  that  if  the  plaintiffs  had  recovered  damages  in  an 
action  for  not  accepting  the  cargo  of  the  Charles  Piatt  they 
could  not  maintain  this  suit ;  but  in  the  present  case  there 
were  no  trial  and  judgment,  it  was  only  a  reference  to  arbi- 
tration, whether  the  plaintiffs  could  according  to  mercantile 
usage  tender  the  cargo  of  the  Charles  Piatt.  The  question 
comes  down  to  the  narrow  point,  whether  the  plaintiffs  are 
barred  by  the  doctrine  of  election.  For  the  defendants' 
reliance  has  been  placed  upon  a  passage  in  Blackburn  on  Con- 
tract of  Sale,  pp.  128,  129,  to  the  effect  that  when  in  pursu- 
ance of  a  contract  to  sell  unspeciJB^ed  goods  the  vendor  has 
appropriated  certain  goods,  he  has  made  an  election  which 
is  irrevocable  ;  but  I  think  that  passage  has  nothing  to  do 
with  the  principle  to  be  applied  in  the  present  case.  It  may 
be  that,  where  goods  which  fulfil  the  terms  of  a  contract  are 
appropriated  for  sale  in  performance  thereof,  there  is  an 
election  by  the  vendor  which  is  irrevocable  ;  but  here  the 
contention  for  the  defendants  is  that  the  cargo  of  the 
Charles  Piatt  was  not  in  accordance  with  the  contract.     So 
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far  as  Tetley  v.  87iand{')  is  relevant  to  this  case,  the  decis- 
ion is  not  impeached  by  the  view  which  I  take.  Thornton 
V.  *  Simpson  (')  I  need  only  mention  in  order  to  say  [505 
that  in  ray  opinion  it  has  nothing  to  do  with  this  case. 
Oath  V.  Lees  (*)  was  not  decided  upon  the  doctrine  of  elec- 
tion, but  upon  the  ground  that  the  defendants,  having  acted 
upon  the  notice  of  the  plaintiff,  had  altered  their  position 
for  the  worse  ;  it  was  not  decided  by  the  Court  of  Ex- 
chequer that,  if  the  position  of  the  defendants  had  remained 
unaltered,  the  plaintiff  would  have  been  bound  by  his  first 
offer  and  could  not  have  withdrawn  it.  The  doctrine  of 
election  did  not  apply  to  that  case.  I  have  only  to  add  that 
a  different  rule  might  have  been  applied,  if  the  defendants 
had  accepted  the  cargo  of  the  Charles  Piatt ;  it  is  possible 
that  the  tender  of  the  plaintiffs  could  not  in  that  case  have 
been  withdrawn.  I  wish  it  however  to  be  understood,  that 
this  is  a  point  upon  which  I  express  no  opinion. 

Cotton,  L.  J.:  I  agree  that  the  judgment  of  Denman,  J., 
cannot  be  sustained.  The  action  is  for  not  accepting  the 
cargo  of  the  Maria  D.  The  defendants  objected  that  there 
was  no  tender  of  it.  I  will  assume  for  the  moment  that  there 
was  no  tender ;  but  the  objection  is  answered  by  the  circum- 
stance that  there  was  a  waiver  of  the  tender  by  a  refusal  to 
accept  delivery  of  the  cargo.  It  has  been  said  that  this 
waiver  was  obtained  by  a  mistaken  representation  by  the 
plaintiffs  that  the  bill  of  lading  was  in  their  possession  ;  but 
this  point  was  not  taken  at  the  trial ;  if  it  had  been  taken  at 
the  trial,  it  might  have  been  met  by  evidence,  and  the  Court 
of  Appeal  ought  not  to  allow  it  to  be  insisted  upon  ;  even  if 
they  were  not  in  possession  of  the  bill  of  lading  of  the  Ma- 
ria D.,  they  might  have  got,  and  did  get,  possession  of  it; 
and  they  did  no  wrong  if  they  made  the  offer  having  the 
cargo  under  their  control,  but  not  having  it  in  their  posses- 
sion. I  must  therefore  assume  that  the  tender  of  the  Maria 
D.  was  in  itself  valid. 

As  to  the  tender  of  the  Charles  Piatt  it  is  to  be  remarked 
that  when  a  selection  is  made  of  goods  not  specified  in  the 
contract,  the  goods  sdected,  if  they  comply  with  the  condi- 
tions of  the  contract,  must  be  treated  as  if  they  had  actually 
been  named  in  the  contract,  but  in  the  present  case  the  de- 
fendants rejected  the  offer  of  the  cargo  of  the  Charles  Piatt, 
and  the  dispute  was  referred  to  ^arbitration,  and  it    [506 
was  ultimately  decided  that  the  offer  was  not  one  which  the 
plaintiffs  were  at  liberty  to  make;  if  there  had  been  an  elec- 
tion within  the  terms  of  the  contract,  it  would  have  been 

(I)  25  L.  T.  (N.S.),  038.  O  6  Taunt.,  556.  («)  3  II.  cfe  C,  558. 
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binding  upon  the  defendants ;  here  however  it  was  assumed 
that  neither  party  was  bound,  and  that  the  plaintilfs  were 
in  the  wrong ;  the  offer  of  the  cargo  of  the  Charles  Piatt  was 
withdrawn,  and  the  plaintiffs,  as  they  were  at  liberty  to  do, 
offered  another.  It  was  said  that  if  after  the  cargo  had 
been  objected  to,  another  had  been  immediately  offered,  the 
rule  to  be  applied  might  have  been  different.  I  do  not  think 
so.  I  cannot  agree  that  the  arbiti'ation  was  equivalent  to  a 
judgment  for  damages  in  an  action:  the  question  at  the 
arbitration  was  merely  whether  the  plaintiffs  were  wrong  in 
tendering  that  cargo.  As  to  Oath  v.  Lees  (')  I  wish  to  re- 
mark that  in  that  case  the  position  of  the  defendants  had 
been  altered  by  their  acceptance  of  the  plaintiff's  offer  ;  the 
plea  was  good  as  an  equitable  defence;  but  I  also  think  it 
good  as  a  legal  defence.  A  contract  had  been  arrived  at, 
which  was  acceptable  to  both  parties,  and  it  could  not  be 
altered  without  the  assent  of  both  parties. 

Judgment  reversed. 

Solicitors  for  pilain tiffs :  Plews^  Irvine  &  Hodges. 
Solicitor^  for  defendants :  Philbrick  &  Corpe. 

P)  8  H.  A  C,  568. 


[4  Qaeen's  Bench  Division,  607.] 

June  23,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

507]  *The  Queen  on  the  prosecution  of  R.  Bolting, 
Appellant^  v.  French  (Clerk  to  the  Trustees  of  the  Lit- 
tlehampton  Ferry  and  Roads  Undertaking),  Respond- 
ent (*). 

Turnpike  Boad — Hufhwayj  Contribution  to  Repair  of,  out  of  Highway  Hate — 4  <fc  5 

Vict,  c.  69,  «.  1. 

An  act  of  Parliament  authorized  trustees  to  establish  a  ferry  and  make  certain 
higliways  in  connection  therewith.  The  trustees  were  also  empowered  to  take  tolls, 
out  of  the  proceeds  of  which  the  ferry  and  roads  were  to  be  maintained.  No  limit 
of  time  was  specified  by  the  act  for  the  expiration  of  the  trust.  The  act  also  pro- 
vided that,  in  case  the  works  thereby  autliorized  should  not  be  executed  within  the 
space  of  ten  years,  all  the  powers  and  authorities  thereby  gi^en  should  cease  and 
determine,  save  only  as  to  so  much  of  the  work  as  should  have  been  completed 
within  that  time. 

The  trustees  established  the  ferry  and  made  all  the  roads  specified  in  the  act 
but  one.  The  funds  arising  from  the  tolls  becoming  inaufl^cient  for  tlie  repair  and 
maintenance  of  the  roads  so  made,  an  application  w^as  made  by  the  trustees  to  jus- 
tices for  an  order  for  contribution  to  the  repair  of  one  of  the  roads  so  made,  out  of 
the  hijjhway  rate  under  4  A  6  Vict.  c.  59,  s.  1  : 

Jldd  (aftirming  the  decision  of  the  Queen's  Bench  Division),  that  the  trust  created 

0)  Affirming  28  Eng.  Uep.,  172. 
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by  the  act  was  a  turnpike  trust  within  the  meaning  of  4  <&  5  Vict.  c.  59 ;  and, 
secondly,  that,  inasmuch  as  the  act  merely  authorized  and  did  not  compel  the  mak- 
ing of  the  roads  thereby  specified  and  contemplated  that  all  the  works  might  not  be 
executed,  the  construction  of  the  whole  system  of  roads  authorized  to  be  made  was 
not  a  condition  precedent  to  the  roads  that  were  made  becoming  highways,  and  con- 
f>equently  that  an  order  of  contribution  to  the  repair  of  the  road  in  question  might 
be  made  under  4  <&  5  Vict.  c.  59,  s.  1. 

Hex  V.  Cumberworth  (3  B.  <&  A.,  108,)  overruled. 

Appeal  against  an  order  of  the  Queen's  Bench  Division 

Suashing  an  order  of  sessions,  made  npon  the  appeal  of  R. 
lolting,  surveyor  of  highways  for  the  parish  or  Rusting- 
ton,  in  the  county  of  Sussex,  against  a  certain  order  made 
by  two  justices  of  the  county  of  Sussex,  dated  the  13th  of 
November,  1876,  whereby  R.  Bolting  was  ordered  to  pay  to 
R.  French,  as  clerk  to  the  trustees  of  the  Littlehampton 
Ferry  and  Roads  Undertaking,  the  sum  of  £150  at  such 
times  and  to  be  laid  out  in  such  manner  as  in  such  order 
specified  (*). 

The  following  facts  appeared  on  a  case  stated  by  the  Court 
of  Quarter  Sessions  for  the  opinion  of  the  Queen's  Bench 
Division : 

*By  5  Geo.  4,  c.  xciv,  ''An  act  for  establishing  a  [508 
ferry  on  the  river  Arun  at  Littlehampton,  in  the  county  of 
Sussex,  and  making  roads  to  communicate  therewith,"  cer- 
tain trustees  were  appointed  to  carry  out  the  undertaking. 

By  s.  16  power  was  given  to  establish  a  ferry  for  car- 
riages, horses,  cattle  and  foot-passengers,  and  portable  ar- 
ticles over  the  river  Arun  at  Littlehampton. 

By  s.  18  it  was  provided:  '*It  shall  and  may  be  lawful 
to  and  for  the  trustees  to  make,  and  cause  to  be  made,  a 

f)roper  and  commodious  road  for  such  ferry  to  be  estab- 
ished  as  aforesaid  on  the  west  side  of  the  river  Arun  to  and 
into  the  road  leading  from  Bognor  to  Arundel  at  the  west 
end  of  Grevatt  Lane,  in  the  parish  of  Yapton  in  the  said 
county ;  and  also  one  other  proper  and  commodious  road 
from  such  ferry  to  be  established  as  aforesaid  on  the  east 
side  of  the  said  river  to  and  into  the  village  of  Rustington 
in  the  said  county,  and  also  a  proper  and  commodious 
branch  road  from  the  street  of  Littlehampton  aforesaid  by 
the  beach  houses  to  the  south  end  of  the  lane  leading  from 
the  church  of  Rustington  to  the  sea  shore  .  .  .  and  the 
said  roads  shall  be  made  and  at  all  times  afterwards  main- 
tained and  repaired  at  the  proper  costs  and  charges  of  the 
said  trustees  by  and  out  of  the  tolls  by  the  act  granted." 
Sects.  49  to  52  and  s.  71  provided  for  the  taking  of  tolls. 
By  8.  72,  in  case  the  works  should  not  be  completed 

0)  8  Q.  B.  D.,  187;  28  Eng.  Rep.,  172, 
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within  the  space  of  ten  years,  all  the  powers  and  anthorities 
of  the  trustees  should  cease  aiid  determine,  save  only  as  to 
so  much  of  the  work  as  should  ha-ve  been  completed  within 
the  time. 

The  road  from  the  ferry  to  be  established  on  tlie  east  side 
of  the  river  Arun  to  and  into  the  village  of  Rustington  had 
never  been  made  by  the  trustees.  With  the  exception  of 
this  road  being  on  the  east  side  of  the  river,  and  with  the 
exception  of  portion  of  the  road  in  respect  of  which  the 
contribution  was  claimed  lying  at  the  extreme  west  thereof, 
which  portion  was  made  by  and  at  the  expense  of  the  par- 
ish of  Rustington,  the  trustees  had  made  the  several  roads 
mentioned  in  the  act  of  Parliament  and  had  taken  thereon 
the  full  amount  of  the  tolls  specified  in  the  act,  and  had  ex- 
pended such  tolls  in  the  repair  of  the  roads  and  other  pur- 
poses of  the  act. 

509]  *The  branch  road  from  Littlehampton  to  Rusting- 
ton being  out  of  repair  and  the  trustees  having  no  funds, 
the  respondent,  on  an  application  to  justices  at  special  ses- 
sions, obtained  an  order  under  4  &  6  Vict.  c.  59,  that  a  sum 
of  £150  out  of  the  highway  rates  for  the  parish  of  Rusting- 
ton should  be  paid  by  the  appellant,  the  surveyor  of  high- 
ways of  Rustington,  towards  the  repair  of  the  road. 

On  appeal  to  quarter  sessions  the  order  of  justices  was 
quashed,  and,  on  appeal  to  the  Queen's  Bench  Division,  the 
order  of  quarter  sessions  was  quashed. 

June  17  and  19.     Cave^  Q.C.,  and  Oore^  for  the  appellant. 
Willoughby  and  Lumley  Smith,  for  the  respondents. 
The  arguments  and  cases  sufficiently  appear  in  the  judg- 
ment of  the  court. 

Cur,  adv.  vulL 

June  23.  Bramwell,  L.J.:  I  think  this  judgment 
should  be  affirmed.  The  question  really  is,  what  are  the 
rights  of  the  public  under  a  statute  passed  for  the  benefit  of 
the  public,  and  not  for  the  benefit  of  trustees  of  turnpike 
roads.  The  public  are  interested  in  having  this  road  re- 
paired, and  my  opinion  is  that  which  is  expressed  by  Black- 
burn, J.,  in  Trustees  of  Sunk  Island  Turnpike  Road  v. 
Patringtoni^).  He  says  :  '*  A  turnpike  road  is  a  highway, 
and  therefore  by  common  law  the  parish  were,  and  I  appre- 
hend still  are,  liable  to  repair  it,  and  liable  to  an  indictment 
if  they  neglect  to  do  so.  Statute  duty  had  been  imposed  by 
several  statutes,  with  remedies  to  enforce  it ;  but  at  the  time 
of  the  passing  of  the  statute  in  question  those  statutes  had 

0)  1  B.  A  S.,  at  p.  756. 


Vol.  IV.]  QUEEN'S  BEXCII  DIVISION".  49 

The  Queen  v.  French.  1879 

been  repealed  and  those  remedies  were  gone.  It  being 
found  tliat  these  were  turnpike  roads,  bein^ir  highways,  the 
funds  of  which  failed,  and  the  public  suffered  in  conse- 
quence of  their  being  out  of  repair,  that  act  was  pnssed.  It 
is  an  enactment  for  the  benefit  of  tlie  public,  which,  inas- 
much as  turnpike  trusts  are  apt  to  be  insolvent,  gives  a  new 
remedy  by  enabling  the  trustees  to  go  before  justices  of  the 
peace  to  obtain  funds  from  the  highway  rate  to  keep  them 
in  repair."  In  my  opinion  the  road  in  question  is  a  turn- 
pike *road  within  4  &  5  Vict.  c.  59 ;  and  if  an  in-  [510 
dictraent  would  lie  against  the  parish  in  which  it  is  when  it 
is  out  of  repair,  then  it  comes  within  the  statute,  so  that  the 
justices  can  order  a  payment  out  of  the  rate  ;  and  the  con- 
verse is  true,  that  where  a  payment  could  be  ordered  by  the 
justices  out  of  the  highway  rate,  an  indictment  would  lie. 
The  remedy  by  indictment  against  the  parish  is  an  indirect 
mode  of  obtaining  redress.  The  parish  is  prosecuted  in 
point  of  form  for  not  keeping  the  highway  in  repair.  What 
practically  happens  is,  that  a  nominal  tine  is  imposed  if  the 
parish  should  put  it  into  repair.  I  should  think  a  very 
much  better  arrangement  would  be,  as  was  thought  by  the 
Legislature,  that  where  there  is  a  fund  in  the  hands  of  trus- 
tees for  that  purpose,  although  insufficient,  instead  of  the 
parish  being  indicted,  it  should  pay  a  sum  of  money  to  be 
added  to  the  fund,  so  that  those  intrusted  with  the  repair 
might  put  the  road  into  repair.  There  is  this  obvious  con- 
sideration, if  the  roads  wanted  repair  to  the  amount  of  £600, 
and  the  trustees  had  £400,  it  was  much  better  the  parish 
should  pay  £100  than  be  proceeded  against  by  indictment. 
If  an  indictment  would  lie,  it  is  within  4  &  5  Vict.  c.  59, 
that  a  contribution  should  be  enforced  under  the  act. 

The  question  then  is,  is  it  a  turnpike  road  ?  It  seems  to 
me  that  a  road  is  within  4  &  5  Vict.  c.  59,  when  it  is  made 
under  the  authority  of  an  act  of  Parliament,  for  I  do  not 
know  any  anthoritj?^  except  an  act  of  Parliament  which  can 
enforce  it  to  be  made.  I  think  that  a  road  is  a  turnpike 
road  witliin  4  &  5  Vict.  c.  59,  when  it  is  made  under  the  au- 
thority of  an  act  of  Parliament  with  that  intention,  and  in 
contemplation  that  it  should  be  repaired  by  tolls  to  be  taken 
at  a  turnpike.  The  words  of  4  &  5  Vict.  c.  59,  are  *'  that  it 
shall  be  lawful  for  the  justices,  at  any  special  sessions  for 
the  highways  holden  after  the  passing  of  this  act,  upon 
information  exhibited  before  them  by  the  clerk  or  treasurer 
of  any  turnpike  trust,  that  the  funds  of  the  said  trust  are 
insiifiicient  for  the  repairs  of  the  turnpike  roads  within  any 
parish."  I  think  that  shows  the  Legislature  intended,  as  I 
29  Eng.  Rii:p.  7 
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say,  a  road  made  under  the  authority  of  an  act  of  Parlia- 
ment by  trustees,  which  it  was  contemplated  would  be  main- 
tained and  repaired  by  the  trustees  out  of  tolls  taken  by 
•  511]  the  turnpike  trustees.  Suppose  that  trustees  *could 
not  have  put  a  toll  gate  up  on  that  bit  of  road,  they  could 
have  got  no  other  funds  ;  therefore  I  think  that  bit  of  road 
so  made  would  have  been  a  turnpike  road  within  the  par- 
ish, although  there  was  no  turnpike  upon  it  or  in  any  way 
connected  with  it.  It  seems  to  me  the  iiegislature,  as  I  say, 
meant  any  road  which  it  was  contemplated  should  be  re- 
paired.by  tolls  taken  at  a  turnpike.  I  am  not  at  all  sure  we 
need  go  as  far  as  that  in  this  case,  but  it  seems  to  me  that  is 
the  definition.  As  I  say,  I  think  if  this  bit  only  had  been 
made,  it  would  have  been  within  4  &  5  Vict.  c.  69.  It  was  said 
that  there  was  no  statutory  duty.  There  are  two  answers  to 
that :  first,  there  is  some  statutorj''  duty,  which  the  trustees 
were  entitled  to  enforce ;  and  in  the  next  place,  the  enact- 
ing part  of  the  statute  is  not  limited.  The  enacting  part  is 
not  limited  in  any  way,  and  it  may  very  well  be  it  is  more 
extensive  than  the  recital  might  have  made  one  think  it 
would  be  in  the  first  instance.  After  all,  I  cannot  help 
thinking,  when  the  Legislature  was  legislating  upon  the 
subject,  they  thought  it  would  be  a  much  better  arrange- 
ment for  the  parties  and  for  the  public  that  this  should  be 
done  than  that  there  should  be  an  indictment.  Then,  next, 
it  was  said  this  was  a  private  speculation,  and  that  a  ferry 
was  connected  with  the  road.  If  it  is  a  turnpike  road,  it  is 
none  the  less  so  because  there  is  a  ferry.  There  is  great  au- 
thority, apart  from  reasoning,  upon  that. 

Then  it  was  said  this  was  an  enterprise  for  profit,  and  that 
a  very  large  dividend  might  have  been  got  out  of  the  road. 
Certainly  it  would  be  very  singular  if  they  could  divide  their 
funds  and  leave  the  road  out  of  repair,  and  then  get  the 
parish  to  contribute  to  the  maintenance  of  it.  Of  course  that 
would  be  a  breach  of  trust,  and  they  would  not  be  permitted 
to  do  it ;  but  the  fact,  that  there  was  a  possible  gain  out  of 
it,  does  not  make  it  the  less  a  turnpike  road. 

Then  another  argument  against  the  respondents  was  this, 
the  general  Turnpike  Clauses  Act  does  not  apply  where  the 
trust  is  a  perpetual  one  ;  but  this  objection  cannot  prevail. 

Then  there  was  another  taken  on  behalf  of  the  appellant's 

objection.     This  is  not  a  public  road,  because  the  trustees 

//are   no  ri^ht  to  take  tolls  till  tliey  have  made  the  entire 

>^T*>7   ^''^  fiierefore  the  case  is  in  this  diflBculty ;  inasmuch 

IjJ^^^      ^s  the  trustees  liave  *not  made  the  whole  of  the  road 

^ '-ley  were  to  make  and  have  no  right  to  take  tolls,  but 
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have  taken  tolls,  that  is  to  say,  they  have  not  permitted 
people  to  go  along  a  part  of  it  unless  they  paid  tolls,  the 
case  is  not  within  the  statute,  they  not  having  made  the 
whole  road  but  having  taken  the  tolls  ;  and  there  is  no 
dedication  to  the  public,  because  they  have  not  allowed 
people  to  pass  except  on  the  term  of  their  paying  toll.  And 
it  was  said  there  was  nothing  in  the  act  of  Parliament  which 
said  the  road  when  made  should  be  a  public  road.  I  think 
one  of  several  answers  to  the  argument  is  this,  in  the  first 
place  I  think  1  ought  to  sav  it  is  impossible  to  read  that  stat- 
ute without  saying  that  when  the  roads  were  made  the  pub- 
lic were  to  have  the  use  of  them,  and  to  my  mind  it  is  im- 
possible to  read  the  statute  without  saying  that,  if  this  bit 
of  road  had  been  made  first  and  before  the  others  had  been 
iuade,  it  would  have  been  a  road  as  soon  as  it  was  made  and 
the  public  could  go  along  it.  I  think  if  this  bit  of  road  had 
been  made  first  and  had  been  in  a  fit  state  for  use,  the  trus- 
tees could  not  have  said  to  anybody,  "You  shall  not  go 
along  there  except  upon  our  terms,  and  our  terms  are  these, 
inasmuch  as  we  have  hot  made  the  whole  of  the  road  we  are 
entitled  to  ask  what  toll  we  like,  and  we  charge  double  the 
toll."  It  was  pointed  out,  and  the  argument  was  forcible, 
that  if  that  were  so  this  would  follow,  they  might  make  a 
choice  bit  of  road  upon  which  they  could  put  a  toll-house, 
they  might  take  the  toll  there  and  not  make  the  rest  of  the 
road,  and  so  they  would  receive  a  large  profit  from  the  toll- 
liouse  although  a  very  small  portion  of  the  road  had  been 
made.  That  is  a  legitimate  argument,  though  in  this  case  it 
turned  out  I  think  nine-tenths  or  more  of  the  road  had  been 
made.  However,  it  is  a  legitimate  argument,  and  is  rather 
a  striking  thing. 

Then  it  was  said  the  trustees  cannot  be  compelled  by  man- 
damus and  other  procedings  to  make  this  road,  and  that 
was  decided  in  the  case  of  York  and  North  Midland  By. 
Co.  V.  Meg.  (').  Whether  that  decision  would  govern  a  case 
like  the  present,  it  is  not  necessary  to  determine.  Probably 
there  is  this  distinction,  in  that  case  it  was  merely  a  thing 
for  the  private  benefit,  and  there  was  a  pro  rata  toll  im- 
posed, whereas  that  is  not  so  here.  It  may  be  *what  [513 
the  Legislature  would  have  done  would  have  been  this,  they 
would  have  confided  to  the  honest  proper  feeling  of  the  trus- 
tees and  supposed  they  would  make  the  road  if  they  had  the 
means,  and  another  thing,  the  Legislature  may  have  sup- 
jjosed  they  would  make  all  the  road,  because  the  making  of 
all  the  road  would  be  for  their  benefit,  although  they  could 
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only  get  paid  a  toll  on  one  part  of  the  road.  But  let  these 
things  be  decided  as  they  may,  whether  they  can  be  com- 
pelled to  make  the  road  if  they  have  funds,  or  whether  they 
cannot,  as  I  have  said,  it  seems  to  me  clear  upon  the  act  of 
Parliament  that  when  the  roads  were  made  the  public  had 
a  right  to  use  them  subject  to  paying  a  toll  when  they  went 
through  that  particular  turnpike  where  the  trustees  had  a 
right  to  take  it,  and  that  it  was  not  a  condition  precedent  to 
there  being  roads  that  the  whole  should  be  made,  nor  was  it 
a  condition  precedent  to  the  right  of  the  trustees  to  take  toll 
that  they  should  make  the  whole  of  the  road  :  and  I  think 
the  difficulty  suggested  may  be  retorted  upon  the  appellant 
in  this  way,  that,  if  the  argument  is  well  founded,  the  trus- 
tees could  at  this  moment  insist  upon  any  toll  they  thought 
fit  to  ask  if  that  toll-gate  was  in  existence.  It  seems  to  me 
therefore  these  are  public  roads  and  turnpike  roads  for  rea- 
sons I  have  given. 

Then  it  was  said  the  case  of  Rex  v.  Cumber  worth  {^\  fol- 
lowed by  two  others,  shows  that  where  a  turnpike  trust  is 
to  make  a  road,  it  must  make  the  whole  road,  at  all  events 
before  the  parish,  in  which  any  part  of  it  is,  would  be  sub- 
ject to  an  indictment  for  not  repairing  that  part.  In  answer 
to  that,  it  was  said  the  judgments  in  the  court  below  in  those 
cases  are  overruled  by  York  and  North  Midland  My,  Co, 
V.  Reg,  (').  With  great  submission,  I  cannot  see  they  are  so 
overruled.  What  that  case  decided  was  that  a  railway  com- 
pany having  power  to  make  a  line,  had  power,  but  no  duty 
to  do  it,  and  could  not  be  compelled  by  mandamus  to  do  it. 
Rex  V.  Cuviberworth  (*)  and  the  following  cases  had  decided, 
not  that  the  trustees  of  a  turnpike  road  were  compellable  to 
make  the  whole  of  the  road,  but,  as  I  understand  that  case, 
that  they  must  do  it  before  the}^  get  any  rights  under  it. 
That  is  my  interpretation  of  it.  If  Rex  v.  C umber wor th  {^) 
did  really  decide  that  the  trustees  were  compellable,  I  sup- 
514]  pose  to  some  extent,  *except  that  a  railway  company 
may  be  subject  to  different  considerations,  it  may  be  said 
York  and  North  Midland  Ry.  Co,  v.  Reg,  \^)  did  overrule 
Rex  v.  Cumbericorth  (').  Tlie  interpretation  of  the  case  is 
that  I  do  not  think  it  did  overrule  it.  At  all  events,  if  it 
did  overrule  Rex  v.  Cumberworth  0)*to  the  extent  of  holding 
that  the  trustees  were  not  compellable,  j'et  it  did  not  over- 
rule Rex  v.  Cumber iDorlhi^)  upon  the  vital  point  in  this 
case,  which  is,  not  whether  the  trustees  can  be  compelled  to 
complete  the  road  or  not,  but  whether  if  they  have  not  com- 
pleted it,  an  indictment  would  lie  against  the  parish  for  non- 
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repair.  That  was  not  overruled  in  York  and  North  Mid- 
land Ry,  Co.  V.  Reg.  (').  Therefore,  with  all  submission  to 
the  Queen's  Bench  Division,  we  must  see  for  ourselves  how 
far  Rex  v.  Cumberworih  (*)  bears  upon  this  case.  In  my 
judgment,  with  very  great  respect,  it  cannot  be  supported. 
I  think  the  mistake  that  was  made  there,  with  great  defer- 
ence— it  is  not  necessary  to  express  one's  high  opinion  of 
Lord  Tenterden  and  the  other  learned  judges  who  sat  with 
liim — but  I  think  the  great  mistake  there  was  in  looking 
upon  it  as  a  case  in  which  the  merits  or  deserts  of  the  trus- 
tees were  concerned,  and  not  the  rights  of  the  public.  I  can- 
not help  thinking  the  judges  were  partially  led  into  that  by 
what  is  now  admitted  to  be  an  erroneous  consideration, 
namely,  that  a  parish  is  not  liable  for  the  repair  of  a  road 
until  it  has  in  some  way  or  other  adopted  it.  That  certainly 
is  not  the  law,  and  it  is  a  very  singular  thing  that  Rex  v. 
Cumberworih^)  should  have  been  decided  as  it  was,  be- 
cause it  comes  to  this,  any  man  at  that  time  might  have 
passed  upon  the  parish  the  burden  of  repairing  a  highway 
by  simply  laying  it  open  to  the  public,  if  the  public  used  it, 
as  no  doubt  they  would.  It  seems  to  me  that  could  not  be 
truly  so,  when  the  trustees  made  it.  Therefore,  with  great 
deference  to  the  Queen's  Bench,  I  do  not  agree  with  what 
they  say  about  Rex  v.  Gumberworth  ('),  and  with  great  def- 
erence also  to  those  who  decided  Rex  v.  Cumberworth  ('),  I 
do  not  think  that  case  was  well  decided.  I  think  it  was  de- 
cided upon  the  two  erroneous  considerations  I  have  men- 
tioned. It  seems  to  me,  therefore,  that  this  is,  as  I  have 
said,  the  case  of  a  turnpike  road,  that  is  to  say,  a  road  made 
under  statutory  authority  by  trustees,  which  the  Legisla- 
ture contemplated  *would  be  maintained  by  tolls  to  [515 
be  taken  on  a  part  of  the  road  or  roads  which  were  to  be 
made  under  that  statutory  power. 

Then  there  is  only  one  other  observation  I  should  like  to 
make :  if  it  were  necessary  to  make  a  distinction  between 
tliis  case  and  Rex  v.  Cumber ioorth^\  I  might  rely  upon  a 
fact,  similar  to  that  which  existed  in  Roberts  v.  Roberts  {^\ 
where  the  road  tvas  to  be  made  from  Llanrwst  to  a  village, 
and  from  that  village  to  Abergele.  The  court  there  held 
there  were  two  distinct  roads,  because  the  Legislature  con- 
templated they  would  be  made  at  different  times.  I  think 
that  is  quite  as  true  here,  because  the  roads  made  here  are 
certainly  three  distinct  roads,  roads  which  do  not  join  each 
other,  roads  which  only  communicate  with  each  other  by 
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means  of  old  existing  roads,  which  would  still  be  repairable 
by  the  parish  and  not  by  the  trust. 

Then  these  are  to  all  intents  and  purposes  three  distinct 
roads,  although  part  of  one  system.  I  think,  therefore,  this 
case  is  distinguished  from  liex  v.  Cumber wor th  {'),  If  we 
look  to  the  true  question,  what  are  the  rights  of  the  public 
and  what  are  its  interests,  I  am  of  opinion  this  is  a  turnpike 
road  within  the  act  of  Parliament,  and  that  the  order  for 
contribution  was  rightly  made. 

Brett,  L.  J. :  I  am  of  opinion  that  the  judgment  of  the 
Queen's  Bench  Division  ought  to  be  affirmed.  The  question 
is  whether  the  road  from  Littlehampton  to  Rustington  is  a 
turnpike  road  within  the  meaning  of  4  &  5  Vict.  c.  69?  If 
it  is,  the  justices  had  authority  to  make  the  order  they  have 
made. 

It  is  argued  that  it  is  not  a  turnpike  road  for  three  rea- 
sons. First,  it  is  said  that  even  if  the  whole  system  of  roads 
had  been  made,  and  it  was  clear  that  tolls  might  be  legally 
taken  in  respect  of  all  the  roads,  including  this  particular 
road,  yet  that  the  road  would  not  be  within  the  enactment, 
because  the  trust  being  for  an  unlimited  time  the  road  would 
be  taken  out  of  the  General  Turnpike  Acts  by  s.  90  of  4  Geo. 
4,  c.  95.  But  it  was  decided  in  the  Northam  Bridge  and 
Roads  Co.  V.  London  and  Southampton  Ry,  Co.  ('),  that  the 
516]  words  *' turnpike  road"  must  not  have  a  ^limited 
application.  If  it  is  a  highway  on  which  a  turnpike  is  law- 
fully erected,  and  upon  which  tolls  can  be  legally  taken, 
then  the  road  is  a  turnpike  road.  As  all  turnpike  acts,  in- 
cluding the  present,  are  passed  for  the  benefit  of  the  public, 
I  think  that  construction  of  '* turnpike  road"  is  correct. 
It  is  true  that  by  5  Geo.  4,  c.  xciv,  a  benefit  is  given  to  the 
promoters  and  subscribers  of  the  undertaking,  but  that  ben- 
efit is  subservient  to  the  benefit  conferred  on  the  public.  If 
that  act  be  properly  carried  out,  the  subscribers  can  get  no 
benefit  from  the  tolls  until  the  benefit  and  advantage  to  the 

gublic  is  first  fully  secured.  I  think  that  this  road  is  a 
ighway  on  which  tolls  can  be  taken.  Secondly,  it  was 
said  that  this  road,  if  no  tolls  were  taken  on  it,  would  not 
be  a  highway  repairable  by  the  parish,  because  it  is  one  of  a 
system  of  roads,  or  a  part  of  a  larger  road,  and  that  the 
whole  system  of  roads  or  the  whole  of  the  road  was  not 
completed  by  the  trustees.  For  that  proposition  the  cases 
of  Rex  V.  Cumberworth  (')  and  Rex  v.  Edge  Lane  (')  were 
cited.     Those  cases  were  decided  upon  the  authority  of  the 
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earlier  case  of  Hex  v.  Oumberworth  {%  and  if  that  case  can- 
not be  supported  neither  can  the  other  two  which  were  de- 
cided in  the  same  court,  and  merely  follow  upon  the  earlier 
authority.  In  the  case  of  Rex  v.  Cuwherioorthi^)  first  de- 
cided, three  propositions  were  laid  down,  although  it  may 
be  only  one  was  necessary  for  the  decision  of  the  case.  A 
S3'Stem  of  roads  having  to  be  made  under  a  private  act  of 
Parliament,  it  was  said  the  trustees  were  bound  to  make 
all  the  roads,  and  if  therefore  the  whole  system  were  not 
completed  they  would  be  compelled  to  complete  it.  That 
was  one  proposition.  It  was  next  said  that  although  a  road 
was  used  by  the  public,  yet  it  was  not  a  road  repairable  by 
the  parish  unless  the  parish  acquiesced  in  the  use  of  the 
road  by  the  public.  Lastly,  it  was  said  that  where  a  sys- 
tem of  roads  were  to  be  made  by  trustees  under  a  private 
act,  and  any  one  of  the  roads,  or  part  of  one  of  the  roads, 
was  made,  even  if  that  part  was  used  by  the  public,  that  it 
would  not  be  a  highway  repairable  by  the  parish  unless  the 
whole  system  of  roads  was  made.  Those,  in  effect,  were  the 
three  propositions  to  be  deduced  from  the  earlier  case  of 
Rex  V.  Cumberworth  (').  Soon  after  that  decision  the  prop- 
osition, that  in  order  to  charge  a  *parish  with  there-  [517 
pair  of  a  highway  they  must  have  adopted  the  highway,  was 
overruled  in  the  case  of  Rex  v.  Leake  (").  Next  the  propo- 
sition that  trustees  could  be  compelled  to  finish  a  road  which 
they  had  obtained  a  power  to  make  was  also  overruled  in 
the  case  of  York  ana  North  Midland  Ry,  Co,  v.  Reg.  (*). 
The  third  proposition  whenever  it  has  been  mentioned  has 
always  been  excepted  to,  but  it  was  followed  because  the 
point  has  only  been  raised  in  courts  other  than  a  court  of 
appeal.  The  question  has  now  come  before  us,  and  the  ob- 
jection which  has  always  been  made  as  to  the  third  point 
must  prevail,  and  Rex  v.  CumberwortJi  (')  ought  to  be  en- 
tirely overruled.  The  counsel  for  the  appellant  put  an  ex- 
treme case :  he  said  if  only  a  small  part  of  a  road  was  made 
and  the.  greater  part  was  not  made,  it  would  be  hard  to 
them  that  the  burden  of  repairing;  that  small  part  of  road 
should  fall  on  the  parish  when  they  could  derive  little  or 
no  benefit  from  so  small  a  part  of  a  larger  scheme,  but  the 
learned  counsel  was  obliged  to  admit  that  an  extreme  case 
from  an  opposite  view  would  also  be  hard,  that  where  eleven 
and  a  half  miles  of  a  road  are  made  and  half  a  mile  not 
made,  and  the  public  for  a  number  of  years  have  used  the 
portion  that  has  been  made,  the  larger  part  was  not  to  be 
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repaired  by  the  parish,  because  the  half  mile  of  road  was 
not  made. 

Then  it  was  said  tliat  the  trustees  could  not  dedicate  to 
the  public  a  part  of  a  road,  that  is,  the  part  of  the  road  that 
was  made  and  thrown  open  for  their  use  ;  but  if  the  trustees 
are  not  owners  of  the  land  taken  by  compulsion  and  do  not 
finish  all  the  roads  they  ought  to  give  up  the  property. 
Tliat  cannot  be:  the  trustees  areas  capable  of  dedicating 
the  part  of  the  road  as  any  private  owner  who  is  possessed 
of  land.  They  are  the  owners  of  the  part  of  the  road  that 
is  thrown  open  to  tiie  public,  and  the  public  have  the  op- 
tion of  taking  or  rejecting  the  road  ;  and  the  theory  of 
making  a  road  a  public  highway  repairable  by  the  parish  is 
this,  that  the  public  have  seen  that  the  road  which  is  offered 
to  them  is  useful  to  them ;  if  it  is  not  useful  to  the  public, 
they  would  not  take  it.  It  is  by  their  general  assent  and 
user  of  the  road  that  it  is  proved  to  be  useful  to  the  public, 
518]  and  then  there  *is  no  reason  why  the  parish  should 
not  repair  it.  It  seems  to  me,  therefore,  that  Rex  v.  Cum- 
b€rworth{')  ought  to  be  overruled,  and  that  this  piece  of 
road  was  a  public  highway  repairable  by  the  parish,  al- 
though the  rest  of  the  road  was  not  completed,  because  the 
public  have  used  the  road. 

But  then  it  is  said  if  this  is  a  highway  it  is  not  a  turnpike 
road,  because  no  toll  can  be  legally  taken  upon  any  part  of 
the  road  until  the  whole  road  is  finished.  It  does  not  seem 
to  me  that  as  to  this  point  one  is  called  upon  to  enter  into  a 
discussion  as  to  whether  Rex  v.  Cumberworih  (')  was  rightly 
decided  or  not.  The  whole  question  must  be  whether,  upon 
the  particular  act,  it  is  a  condition  precedent  to  the  right  to 
take  tolls  upon  a  part  of  the  road  that  the  whole  of  the  road 
should  be  finished.  I  think  the  rule  in  construing  any  in- 
strument, either  an  act  of  Parliament  or  any  other  docu- 
ment, is  that  it  is  not  to  be  held  that  there  is  a  condition 
precedent  unless  it  is  clearly  expressed,  or  unless  such  is 
the  clear  inference  to  be  drawn  from  the  language  which  is 
used,  and  the  ground  upon  which  I  say  that  it  is  not  a  con- 
dition precedent  in  this  case  is  that  there  seems  to  me  to  be 
no  such  enactment  in  this  act  of  Parliament,  and  there  is 
nothing  from  which  such  an  inference  can  reasonably  or 
necessarily  be  drawn,  that  it  is  a  condition  precedent  to  take 
tolls,  say,  upon  all  the  road  except  a  mile,  supposing  all 
the  road  had  been  finished  except  a  mile,  or  upon  all  the 
roads  except  a  by-road  until  the  one  small  piece  of  road  or 
the  one  by-road  had  been  made,  and  if  it  would  not  be  a 
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condition  precedent  in  that  case,  it  is  not  a  condition  prece- 
dent in  the  present  case.  Therefore  it  seems  to  me  this 
would  be  a  public  highway  if  it  was  not  a  turnpike  road  ; 
that  it  is  a  turnpike  road,  that  is  to  say,  that  it  is  a  road 
wiiich  otherwise  would  be  a  highway,  but  upon  which  tolls 
are  lawfully  taken.  It  is  therefore  within  the  definition 
which  is  given  in  the  case  of  the  Company  of  Proprietors  of 
the  Northam  Bridge  and  Roads  v.  London  and.  Southamp- 
ton liy.  Co.  (').  That  definition  is,  I  think,  a  right  one.  I 
therefore  think  the  judgment  of  the  Queen's  Bench  Divi- 
sion ought  to  be  affirmed. 

CoTiX)X,  L.J.:  The  question  we  have  to  consider  npon 
this  *appeal  is,  whether  the  justices  had  power  to  [ol9 
make  an  order  nnder  4  &  5  Vict.  c.  69,  appropriating  a  part 
of  the  highway  rate  towards  the  repair  of  a  certain  portion 
of  a  road  made  under  a  private  act.  I  think  that  where 
there  are  certain  persons  charged  with  the  duty  of  keeping 
a  road  in  repair,  and  they  have  funds  for  the  purpose,  then 
the  parish  are  not  to  repair  the  road,  but  they  are  liable  to 
be  called  upon  by  the  justices  to  supplement  the  funds  in 
the  hands  of  the  parties  who  had  charge  of  the  road  to 
make  good  any  deficiency.  That  is  a  much  more  conven- 
ient course  than  to  allow  an  indictment  to  be  preferred 
against  the  parish. 

The  words  of  the  recital  in  4  &  5  Vict.  c.  59,  are  not  re- 
strictive, and  when  we  find  in  the  enactment  itself  words 
capable  of  a  reasonable  and  fair  interpretation,  we  must  not 
limit  the  enactment  by  reference  to  tlie  recitaL  I  think  the 
act  of  Parliament  applies  to  turnpike  roads  made  after  the 
passing  of  the  act,  and  I  am  also  of  opinion  that  even  as  re- 
gards old  roads,  if  they  come  within  the  fair  meaning  of  the 
words  used  in  the  enacting  part,  we  cannot  deprive  the  roads 
of  the  benefit  of  the  statute  by  referring  to  the  recital.  I 
useadvisedly  the  words  "roads  of  the  benefit  of  the  act,"  be- 
cause it  is  not  the  trustees  who  are  seeking  to  have  the  bene- 
fit.of  this  act  for  their  own  purposes.  It  is  simply  out  of 
regard  to  the  public  interest  that  this  application  is  made, 
and  although,  no  doubt,  the  question  of  the  private  interest 
these  trustees  had  may  fairly  be  taken  into  consideration  in 
seeing  whether  or  not  this  can  be  considered  as  a  highway, 
yet  it  is  not  their  interest  in  any  way  which  is  to  be  regarded  ; 
it  is  the  interest  of  the  public,  who  are  entitled  to  have  this 
road  kept  in  a  i)articular  manner,  if  it  is  a  highway  and  if 
it  is  a  turnpike  road, 
^ow,  is  it  a  highway  and  is  it  a  turnpike  road?    It  was 

(>)  6  M.  A  W.,  428. 

29  ExG.  Rep.  8 
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argued  upon  both  those  points  that  it  was  not  so,  because 
the  means  of  communication  established  by  this  private  act 
were  to  be  considered  as  a  private  speculation,  and  if  that 
had  been  so  it  would  have  been  a  strong  argument  to  pre- 
vent it  being  considered  a  highway  or  a  turnpike  road ; 
but  I  cannot  consider  that  is  the  real  effect  of  this  act  of 
Parliament.  In  my  opinion  it  was  for  the  public  benefit 
that  these  roads  and  this  ferry  should  be  made,  and  al- 
though certain  persons  contributed  certain  sums  of  money 
to  enable  both  these  objects  to  be  carried  out,  the  roads 
520]  have  to  be  *thrown  open  to  the  public,  and  the  public 
would  have  a  right  to  use  these  subject  only  to  a  certain 
rate  of  tolls.  It  was  to  become  a  public  highway:  a  road 
and  highway  for  the  benefit  of  the  public.  We  must  look 
to  the  whole  purport  of  the  act  of  Parliament,  and  then  say 
whether  this  was  intended  to  be  anything  in  the  nature  of 
a  private  speculation  to  benefit  certain  promoters  of  the  un- 
dertaking or  whether  it  was  not.  In  my  opinion  the  act  was 
passed  to  establish  a  highway  for  the  benefit  of  the  public, 
part  of  that  highway  being  the  ferry  which  was  to  be  kept  iu 
order,  and  for  which  proper  boats  were  to  be  supplied.  That 
being  so,  the  fact  that  the  surplus  of  the  tolls  was  to  go  to 
the  trustees  does  not  make  it  a  private  speculation,  so  as  to. 
prevent  its  becoming  a  highway  if  otherwise  a  turnpike  road, 
feut  is  it  a  turnpike  road?  And  I  mention  that  before  I 
deal  with  an  argument  which  equally  applies  to  a  turnpike 
road  or  a  highway.  To  be  a  turnpike  road  it  must  be  part 
of  a  road  in  respect  of  which  tolls  shall  be  legally  taken. 
It  is  perfectly  obvious  that  does  not  mean  that  the  particular 
bit  of  road  must  be  a  road  for  the  use  of  which,  by  itself, 
tolls  can  be  taken  ;  it  must  be  part  of  a  system  for  the  use 
of  which  tolls  are  authorized  to  be  taken.  It  is  said  here 
that  tolls  could  not  lawfully  be  taken,  and  that  this  could 
not  be  considered  a  highway,  for  the  reason  that  the  whole 
of  the  system  of  the  roads,  or  the  whole  of  the  roads  which 
by  this  act  of  Parliament  it  was  contemplated  would  'be 
made,  had  not  been  made,  and  that  it  was  said  to  be  founded 
upon  certain  cases  which  were  referred  to.  Of  course  in  de- 
ciding that  question,  irrespective  of  any  authority  upon  the 
point,  we  must  look  to  the  act,  and  must  see  whether,  in  the 
contemplation  of  the  framers  of  the  act,  it  was  a  condition 
precedent,  either  to  its  being  a  highway  or  to  the  right  of 
the  trustees  to  receive  any  tolls,  that  the  whole  of  this  sys- 
tem should  be  completed  ;  that  the  whole  of  the  roads  were 
to  form  a  public  highway,  or  roads  in  respect  of  which  t^ 
trustees  could  claim  tolls.     It  is  clear  upon  the  act,  as  - 
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gaids  the  ferr}^  tolls  could  be  taken  as  soon  as  the  ferry 
was  put  in  proper  order  and  proper  boats  were  provided  ; 
but  as  regards  the  roads,  when  we  look  at  what  these  roads 
wejv,  I  think  we  cannot  but  come  to  the  conclusion  that, 
neither  as  regards  the  highway  nor  as  regards  the  right  to 
take  the  tolls,  couki  it  be  a  condition  precedent  *that  [521 
all  the  roads  should  be  completed.  Having  regard  to  the 
fact  that  there  is  a  road  which  is  separated  by  the  ferry 
from  another  portion  of  the  roads  contemplated  by  the  act, 
and  that  that  forms  the  very  portion  which,  it  is  said,  is  not 
made  ;  if  it  had  been  intended  that  no  toll  should  be  taken 
until  the  whole  of  the  other  means  of  communication  were 
made  throughout,  I  should  have  expected  to  iind  that  inten- 
tion clearly  expressed,  and  that  it  would  not  have  been  left 
to  conjecture  whether,  if  one  road  on  the  west  side  of  the 
river  had  been  completed,  though  a  small  portion  on  the 
east  had  not,  there  would  have  been  a  right  to  take  tolls. 
Whether  the  trustees  could  have  taken  tolls  when  that  par- 
ticular bit  on  the  west  side  was  completed,  it  is  unnecessary 
to  give  an  opinion  upon,  but  having  regard  to  the  divisions 
between  the  roads,  the  fact  that  they  have  a  right  to  put  up 
a  toll-house  and  to  take  tolls  is  a  strong  argument  that  the 
.completion  of  all  the  roads  was  not  a  condition  precedent. 
Then  s.  72  contemplated  that  part  of  the  work  would  not  be 
finished  within  ten  years,  and  then  the  powers  given  by  the 
act  cease.  It  is  unnecessary,  in  my  opinion,  to  go  further, 
but  I  think  we  can  see,  looking  to  the  act,  and  to  the  fact 
that  there  is  a  requisite  division  by  the  river  of  several  of 
the  roads,  and  that  the  roads  are  broken  up,  that  the  true 
construction  of  the  act  is  that  neither  as  regards  the  liability 
of  the  public  to  repair  it  as  a  highway  nor  the  right  to  take 
tolls,  can  it  be  considered  as  a  condition  precedent  that  the 
entire  system  down  to  the  last  300  yards  should  be  com- 
pleted before  any  toll  is  taken.  It  is  said  that  is  contrary 
to  the  decision  in  Rex  v.  Cumberworth  (*),  but,  as  has  been 
pointed  out  by  Brett,  L.  J.,  that  case  has  been  followed  by 
courts  which  could  not  overrule  it.  This  case  coming  before 
a  court  of  appeal,  I  say.  that,  although  Rex  v.  Cumber- 
worthi^)  does  lay  down  as  a  general  proposition  that  there 
shall  be  no  liability  to  repair  a  road  under  a  somewhat  sim- 
ilar act  of  Parliament  unless  the  entirety  is  made,  that  there 
shall  be  no  liability  to  pay  tolls  unless  the  entirety  is  com- 

f)leted,  that,  in  my  opinion,  is  no  longer  law,  and  ought  no 
onger  to  be  considered  as  applicable  to  these  cases. 
Then  there  is  another  point  which  Bramwell,  L.  J.,  men- 

0)  3  B.  <fc  Ad.,  lOS ;   4  Ad.  <fe  E.,  731. 
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tiofind  in  his  judgment,  and  which  I  in  no  way  dissent  from. 
522]  Even  if  the  *rolls  could  not  be  taken  in  consequence 
of  the  entirety  oT  this  road  not  being  finished,  I  think  it 
would  be  a  very  reasonable  construction  of  4  &  5  Vict.  c.  69, 
to  hold  that  that  act  still  applied  to  this  road  as  a  turnpike 
road,  and  that  the  justices  could  order  part  of  the  highway 
rates  to  be  applied  to  its  repair,  instead  of  allowing  the  par- 
ties to  proceed  by  indictment  against  the  parish.  In  this 
case  there  is  nothing  to  show  that  it  is  a  conditition  prece- 
dent to  the  tolls  being  taken  or  to  its  being  a  highway,  that 
the  entirety  should  be  completed:  on  the  contrary,  I  think 
there  is  an  intention  in  the  act  of  Parliament  that  as  soon  as 
a  portion  of  this  road  shall  be  open  to  the  public  it  shall 
become  a  highway,  and  that  there  shall  be  a  right  to  the 
tolls,  at  least,  when  those  communications  on  the  west  side 
of  the  river  are  made. 

Judgment  affirmed. 

Solicitors  for  appellant :   Palmer^  Bull  &  Fry, 
Solicitors  for  respondents :  Senior^  Attree  &  Johnson^  for 
French,  Hardwicke  &  Harvie,  Bognor. 

See  28  Eng.  Rep.,  5  note.  it  "deprives  the  stockholders  of  their 
In  contracts  created  by  the  grant  and  property,  liberty,  and  franchises,  wiih- 
acceptance  of  a  charter  as  In  most  other  out  due  process  of  law."    The  act  con- 
cent racts,  there  are  annexed  to  them,  templates  and  provides  for  a  full  hear- 
by  implication  of  law,  certain   terms  ing   upon    due   notice   to   all    parties 
and  conditions  which   are  as  much  a  interested.     If  this  is  not  done  it  is  not 
part  of  the  contract  as  those  which  are  the  fault  of  the  act,  but  a  mere  error 
expressly  stated,  and   upon   principle  in  the  proceedings  under  it:    Ward  r. 
the  corporators  of  every  such  company  Farwell,  97  Dls.,  503. 
are  held  to  impliedly  agree  to  take  the        Where  an  action  is  bronsfht  by  the 
privileges   and    immunities  conferred  attorney-general  to  vacate  the  charter 
l>y  the  charter,  subject  to  the  right  of  of  a  railroad  corporation,  which   has 
the  State  to  reclaim  them  for  any  man-  leased  a  portion  of  its  road  to  another 
if  est  misuser  of  them.  company,  the  lessee  has  such  an  inter- 
So   in   every  private  corporation  in  est  in  the  subject  of  the  action  and  in 
accepting  its  charter,  impliedly  under-  the  real  estate  to  be  affected   by  the 
takes  and  agrees  upon  condition  of  for-  judgment,  as  to  entitle  it  under  section 
feiiure  that  it  will  exercise  the  rights  452  of  the  Code  of  Civil   Procedure, 
and   privileges    conferred   upon    it  in  upon  application  for  that  purpose,  to  be 
furtherance  of  the  objects  and  purposes  made  a  party  defendant, 
of  its  creation,  and  not  otherwise,  and        T^is  is  especially  so  when  the  inter- 
that  it  will  so  manage  and  conduct  its  ests  of  the  lessor  are  protected  by  stip- 
affairs  that  it  shall  not  become  danger-  ulations  rendering   the  judgment    in- 
ous  or  hazardous  to  the  safety  or  well-  nocuous  as  to  it,  though  fatal   to  the 
beingof  the  State  or  community  in  and  rights  of  the  lessee,  and  where  there 
with  which  it  transacts  business.  is  reason  to  supv>ose  that  the  lessor  is 
An  act  in  regard  to  the  dissolution  not  unfriendly  to  such   a  judgment^ 
of  insurance  companies  is  not  obnox-  People   r.    Alb.  &  A  t.   R.    U.   i\).,   77 
ious  to  the  constitutional  objection  that  N.  Y.,  232,  reversing  15  Uun,  13G. 
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[4  Queen's  Bench  Division,  522.J  ' 
July  30,  1879. 

The  Queen  v.  The  Justices  of  Huntingdon. 

Jitstiees  .of  Peace — Disqiialijicfition  to  hear  a  Complaint — IntereH  in  SubJect-McUter — 

Doff9  Jc/,  1871,  84  <fc  86  Vict,  e,  66. 

Three  justices  who  were  members  of  the  town  council  of  a  borough  and  as  such 
had  taken  an  active  part  in  the  making  of  an  order  under  the  Dogs  Act,  1871  (34  & 
36  Vict.  c.  66),  sat  to  hear  a  complaint  of  non-observance  of  the  order : 

Held,  that  they  had  no  such  interest  in  the  subject-matter  as  to  oust  their  juris- 
diction. 

In  the  absence  of  any  special  provision  for  the  mode  of  publication  of  the  order, 
it  is  enough  to  show  that  it  has  been  posted  up  in  five  or  six  places  within  the 
borough. 

On  the  5th  instant,  W.  B.  Alexander  was  summoned  be- 
fore the  justices  of  Huntingdon  charged  with  unlawfully 
failing  to  comply  with  an  order  made  on  the  24th  of  May 
last  by  the  town  council  of  the  borough  (being  the  local  au- 
thority in  that  behalf)  under  the  provisions  of  the  Dogs 
Act,  1871  (*),  whereby  it  was  ordered  *that  all  dogs  [523 
within  the  borough  (not  being  under  the  control  of  any  per- 
son) shall  be  securely  muzzled  with  a  wire  muzzle. 

It  was  proved  by  a  police  constable  that  on  the  day  in 
question  he  saw  the  accused  walking  in  the  borough  of 
Northampton  with  his  dog,  which  was  running  about  un- 
muzzled; and  that  he  (the  witness)  had  seen  &y^  or  six  cop- 
ies of  the  notice  posted  about  the  town. 

It  was  objected  on  the  part  of  the  accused,  that,  inas- 
much as  all  the  magistrates  present  at  the  hearing  were 
members  of  the  town  council,  and  had  taken  an  active  part 
in  the  issuing  of  the  notice,  it  was  not  competent  to  them  to. 
sit  as  justices  to  hear  the  case, — citing  Beff.  v.  Mey.er{^).  It 
was  further  objected  that  there  was  no  sufficient  proof  of 
the  due  publication  of  the  notice ;  and  that,  as  the  owner 
was  with  him,  the  dog  could  not  be  said  to  be  wandering 
about  without  being  under  control. 

The  objections  were  overruled,  and  the  accused  convicted. 

Dunlop  Hill  moved  for  a  certiorari  to  bring  up  the  con- 
viction to  be  quashed :  Reg.  v.  Meyer  (')  is  a  distinct  au- 
thority to  show  that  one  who  has  a  real  interest,  however 

(')  34  &,  35  Vict.  c.  66,  the  3d  section  during  such  period  as  may  be  prescribed 

of  which  enact?  that  "  the  local  authority  in   such  order,  throughout  the  whole  of 

may,  if  a  mad  dog  or  a  dog  suspected  of  their  jurisdiction  or  such  part  thereof  as 

being  mad  is  found  within  their  jurisdic-  maj'  be  i)re}^cribed  in  sucK  order.     Due 

tion,  make,  and  when  made  vary  or  re-  notice  of  such  order  shall  be  published 

vcike,  an  order  placing  such  restrictions  at  tlie  expense  of  tlie  local  rate." 
as  they  think  expedient  on  all  dogs  not         («)  1  Q.  B.  D.,  173;  16  Eng.  R.,  264. 
being  under  the  control  of  any  person, 


62  QCEES'S  ISEXCH  DIVISIO:f.  [Vn].  TV. 

1S7!I  Tliu  Queen  v.  JaMeea  of  I[iinlingdon. 

small,  in  the  subject-matter  of  the  inquiry  is  disqualified  tf> 
sit  as  a  magistrate  on  tb(4  hearing,  even  tlioiigli  lie  take  no 
part  in  tlie  discnssion.  The  justices  present  on  this  occasion 
being  members  of  the  town  council,  and  having  admittedly 
taken  an  active  J)art  in  the  issuing  of  the  notice'in  question, 
clearly  had  such  an  interest  in  enforcing  its  observance  ns 
to  disqualify  them  from  taking  part  in  a  conviction  under  it. 

[Pollock,  B.:  According  to  your  argument,  a  member 
of  the  representative  house  of  Parliament  never  could  sit  to 
enforce  penalties  under  a  recent  act  of  Parliament. 

Denman,  J.:  In  Heg.  v.  Meyer (^),  Meyer,  the  chairman 
of  the  Enfield  board,  was  practically  and  really  a  party  to 
the  proceedings.] 

524J  *Then,  although  the  statute  provides  no  specific 
mode  of  publication,  U  cannot  be  enough  to  show  that  there 
has  been  a  casual  publication  by  sticking  up  a  few  copies  of 
the  notice  in  some  possibly  obscure  streets  in  the  borough. 
Nor  can  a  dog  be  properly  said  to  be  wandering  "  without 
being  under  the  control  of  any  person,"  whilst  walking  with 
his  master  ('). 

Dknman,  J.:  I  am  of  opinion  that  th«re  is  no  pretence 
for  this  application.  It  is  said,  in  the  first  place,  that,  be- 
cause the  three  justices  before  whom  the  complaint  was 
heard  were  memt>ers  of  the  town  council  of  Hnntingdon, 
and  as  such  took  part,  under  the  provisions  of  the  act,  in 
the  issuing  of  the  order  for  disobedience  of  which  the  ac- 
cused was  summoned,  they  had  such  an  interest  in  tiie  sub- 
ject-matter as  to  deprive  them  of  jurisdiction  to  hear  it.  I 
cannot,  however,  see  that,  because  they  were  members  of 
the  town  council,  tiiey  are  not  proper  persons  to  hear  or  not 
likely  persons  to  give  an  impartial  decision  as  to  whether  or 
not  the  otder  has  been  disobeyed.  Then,  as  to  the  publica- 
tion, it  is  not  necessary  tliat  there  should  be  notice  to  every 
individual  in  the  borongh  ;  and  it  is  quire  consistent  with 
the  evidence  and  with  the  defendant's  affidavit  tliat  proper 
notice  of  the  order  was  given.  Then  it  is  said  that  tlie  dog 
was  not  out  of  ids  master's  control.  That,  however,  is  purely 
a  Question  of  fact,  to  raise  which  there  should  liave  been  a 
but  this  does  not  appear  to  have  been  oslied  for. 
.LOCK,  B.,  concurred.  Motion  r''J used. 

icitor  for  applicant :    E.  Kimber. 

^  R  n.,  1T.S  :   IB  Enj..  Rep..  261.     snd  Ihnt.  lho«sh  l.-«e,  ll.e  d<^   c«me  to 
IP  di-f.-ndsnfs  sfli.invii  plnU-a  timt     liiui  "lien  Ue  v.  l.lsC.-J. 
rFvuivoil  na  uirtkT  of  tUi;  order. 
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[4  Queen's  Bench  Division,  607.] 

March  27,  1879. 
[IN  THE  COURT  OF  APPEAL.] 

'•*Lamb  V.  Brewster  and  Another.  [607 

Property  Tax — Landlord  and  Tenant — Deduction  from  Rent — 5  d:  6  Vict,  e,  35 — Con- 

tract — llUgality. 

An  fl^eenient  that,  if  the  tenant  will  continue  to  pay  his  rent  in  full  without  any 
deduction  in  respect  of  landlord's  property  tax  paid  by  him,  the  landlord  will  repay 
to  the  tenant  all  sums  which  he  has  paid  or  shall  pay  for  the  landlord's  property  tax, 
is  not  invalid  as  being  contrary  to  the  provisions  of  6  <b  6  Vict.  c.  86. 

Judgment  of  the  Queen's  Bench  Division  (4  Q.  B.  Div.,  p.  220,)  bfiirmed. 

Appeal  of  the  defendants  from  an  order  of  Mellor  and 
Field,  JJ.,  overruling  a  demurrer  to  a  reply. 

The  pleadings  are  fnlly  stated  in  the  report  of  the  pro- 
ceedings before  the  Queen's  Bench  Division ('),  and  it  is 
here  necessary  to  give  only  the  following  abstract  of  them. 

By  the  indorsement  of  the  writ  and  by  the  notice  in  lieu 
of  claim  the  plaintiff  claimed  certain  sums  amounting  to 
£37,  for  property  tax  paid  by  him  in  respect  of  premises  de- 
mised to  him  by  the  defendants'  testator. 

Defence  :  that  the  plaintiff  never  requested  that  the  prop- 
erty tax  should  be  allowed  out  of  the  next  payment  of  rent, 
but  that  he  always  paid  the  rent  without  claiming  any  de- 
duction. 

Reply:  that  the  plaintiff  frequently  demanded  that  the 
property  tax  should  be  allowed  to  him  out  of  the  next  pay- 
ment of  rent ;  that  the  testator  promised  the  plaintiff  that  if 
he  would  continue  to  pay  the  rent  in  full  without  deducting 
the  property  tax,  the  testator  would  repay  to  the  plaintiff 
all  sums  that  he  should  pay  in  that  behalf ;  yet  the  testator 
did  not  repay  the  property  tax  paid  by  the  plaintiff. 

Meadows  White^  Q.C.,  and  A.  P.  Stone^  for  the  defend- 
ants :  The  contract  set  out  in  the  reply  is  void  and  illegal. 
By  5  &  6  Vict.  c.  35,  s.  60  ('),  the  tenant  is  to  deduct  the  tax 

(')  4  Q.  B.  Div.,  p.  220.  would  by  a  just  proportion  amount  unto, 

(*)  Bj'  5  «fe  6  Vict.  c.  35,   s.  60,  sch.  which  deduction  shall  be  made  out  of  the 

(A),  Xo.    IV,  Rule  9,  "The  occupier  of  first  payment  thereafter  to  be  made  on 

any  lands,  tenements,  hereditaments,  or  account  of  rent ;    and  the   receivers  of 

heritages,  being  tenant  of  the  same,  and  Iler  Majesty  and  all  landlords,  both  me- 

pa3*in^  the  said  duties,  shall  deduct  so  diate  and    immediate,   their    respective 

much  thereof  in  respect  of  the  rent  pay-  heirs,     executors,    administrators,     and 

able  to  the  landlord  for  the  time  being  assis^ns,  according  to  their  respective  in- 

(all  Boms  allowed  by  the  commissioners  terests,  and  their  respective  receivers  or 

being  first  deducted)  as  a  rate  of  seven-  agents  shall  allow  such  deduction  upon 

pence  for  every  twenty  shillings  thereof  receipt  of  the  residue  of  the  rent,  under 
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60S]  from  the  next  "payment  of  rent ;  bj'  s.  73  no  cimtrjict 
between  landlord  anij  tenant  as  to  the  pnynient  of  taxes  and 
assessments  is  to  be  deemed  to  extend  to  the  pio(H;ity  tax; 
by  8.  103  a  penalty  is  imposed  upon  a  landlord  who  refuses 
to  allow  a  deduction  of  the  tax,  and  all  contracts  for  the 
payment  of  the  tax  by  the  tenant  shall  be  void.  The  con- 
tract set  out  in  the  reply  is  in  effect  that  a  deduction  shall 
never  be  made  from  the  rent,  but  that  a  mere  personal  lia- 
bility of  the  landlord  shall  be  substituted.  It  is  an  agree- 
ment subversive  of  the  policy  of  the  statute,  whereby  it  was 
desired  to  give  adequate  protection  to  the  tenant,  but  only 
upon  condition  of  his  deducling  the  tax  from  the  next  pay- 
609]  mentofrent:  *J)enbyv.  Moore  {').  Under  the  con- 
tract relied  on  by  the  plaintiff  the  tenant  loses  tlie  benefit  of 
Ids  security  if  the  landlord  turns  insolvent,  or  if  he  assigns 
the  reversion  and  then  goes  abroad. 

C.  Dodd,  for  the  plaintiff,  was  not  called  npon  to  argue. 

Brett,  L.J.:  I  think  thitt  the  judgment  of  the  Queen's 
Bench  Division  must  be  affirmed.  If  it  were  not  for  the 
agreement  set  forth  in  the  reply,  the  plaintiff  would  not  be 
allow^ed  to  recover  back  the  sums  which  represent  the  land- 
lord's property  tax  :  for  he  has  paid  them  without  deduct- 
ing tlieir  amount  from  the  next  payment  of  the  rent.  The 
reply,  however,  shows  that  the  rent  has  not  been  simply 
paid  in  full;  bnt  that  the  sums  representing  the  property 
tax  have  not  been  deducted  owing  to  a  promise  by  the  land- 

the  pennlty  hprein  contained  ;   and  tlio  net.  nor  to  lie  binding  conlrarr  to  the  in- 

tcnunt  pnyin;  the  said  as9e!i3niGnt  shall  tent  and  menmna  iif  tlits  net;  but  that  all 

be  acquitted  and  diseharged  of  ao  much  bhcIi  duties  ehall  be  cliar^ed   upiiii  and 

money  as  if  the  namu  bad  nctunlly  been  paid  by  tlio  re^ijiective  (ici:'U|>ii'ra.  eubjeet 

paid  unto  the  ]>eisoii  to  or  for  ivlioin  liis  to  bucIi  deductioiin  and  repayiiienU  as  ara 

rent  shall  have  bevn  dae  and  psyable;  bv  this  aet  authorized  and  alloweil :  and 

and  tha  occupier  of  Uncia  clisi^ed  on  tlio  nil  Bucli  deductions  and  repayiiicnu  shall 

amount  of  any  comiKisition,  rent.,  or  pay-  be  made  and  allowed  acc<)pdin[ily,  not- 

inent  for  tithes  arising  therefrom,  and  withstand! ni-  micli  contracts,  coi-uiiants, 

paying  the  said  dutto.  shall  be  entitled  or  a^recmpntii.'' 

to  make  the   liko  deduction   from   such  itys.  liKI:  "  If  aiiv  person  nbnli  refnuo 

pomiHisition.  rent  Or  payment  on  paying  to  allow  any  dirduction  aniiioriii-d  to  Iw 

made  by  tlila  net  out  of  any  ri'iit  or  .illn-r 

Fch.  (B),  Hn.  i\.  Itnio   1:  nnniial  payment  mentioned  in  ibe  ninth 

itien  .  .  .  shall   lie  eliiiri^d  and  tenth  rules  of  Sii.  iv,  sell.  (A).  .  .  . 

>y  tlie  oeeupier  fur  llie  time  Kverv  hucIi  jwrdon  sliall  forfeit  tEie  sum 

;eutora,  adiuinistrators,  and  of  lil^y  |>oiimU:  and  all  ciintrai'la.  cove- 

nanls,  and  asrrvenienls  made  or  entered 

'  N'n  contrai-I,  covenant,  or  lnli>,  or  to  be  made  or  I'htereil  into,  for 

Iween  Inndloril  and  tenant,  payment  of  any  IntereM,  rent,  or  other 

persons,  toueiiinE;  tlie  |mv-  annual  jiaymeiit  nforifnid  in  full.  wllliniiC 

I'S    and   assessments   to    be  nllou'tni:  such  dediictijn  as  aforesaid,  sliall 

llieir    res|)ectivo   |iroiui«p!<.  be  ntleilv  void." 

iwl   or  construed  to  extend  (')  !   U.  J;  Aid.,  123. 

cliarged  tlicreon  under  this 
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lord,  iliar.  he  would  return  them  to  the  tenant  at  a  subsequent 
time.  The  question  is,  whether  that  promise  is  rendered 
void  or  illegal  by  the  Property  Tax  Act  (5  &  6  Vict.  c.  35). 
I  think  that  our  decision  must  be  governed  by  s.  103  alone ; 
for  s.  73  has  nothing  to  do  with  the  question  before  us.  We 
must  look  at  the  substantial  object  of  the  enactment ;  and 
the  same  rule  must  be  used  in  interpreting  a  statute  as  in 
construing  other  documents.  The  substance  of  s.  103  is  that 
although  the  tax  is  levied  upon  the  tenant  who  is  in  occu- 
pation, yet  the  landlord  is  ultimately  to  bear  the  burden  of 
it,  and  that  any  agreement  to  the  contrary  is  void.  In  order 
to  cast  the  burden  upon  the  landlord  it  is  unnecessary  to 
hold  that  an  agreement  is  illegal,  if  it  provides  that  the  ten- 
ant shall  in  the  first  instance  pay  the  rent  without  deducting 
tlie  tax,  and  that  the  landlord  will  subsequently  repay  him  ; 
for  the  object  of  the  statute  is  thereby  fulfilled.  It  is  said 
that  the  deduction  must  be  made  at  the  time  of  the  next 
payment  of  rent :  that  is  an  argument  which  may  be  pressed 
too  far :  suppose  that  the  rent  is  paid  in  full  to  the  landlord, 
and  that  he  forthwith  returns  to  the  tenant  the  amount  of 
the  tax :  can  it  be  said  that  a  transaction  of  that  kind  is  not 
a  deduction  in  respect  of  the  tax,  but  a  mere  voluntary  pay- 
ment by  the  landlord  1  I  think  that  nothing  in  s.  103  ren- 
ders irrecoverable  the  sums  claimed  by  the  plaintiflF. 

*CoTT0N,  L.  J. :     The  question  is  whether  the  prom-    [610 
ise  set  out  in  the  reply  is  void  under  the  Property  Tax  Act : 
the  promise  is  in  substance  that  if  the  tenant  will  pay  the 
rent  in  full,  the  landlord  will  subsequently  repay  the  amount 
of  the  property  tax.     The  object  of  the  enactments  cited  be- 
fore us  is  that  the  tax  shall  be  borne  by  the  landlord.    That 
object  is  partly  attained  by  s.  73.     By  other  provisions  in 
the  statute  the  tax  is  to  be  collected  from  the  occupier,  who, 
if  a  tenant,  is  entitled  to  deduct  the  amount  from  the  rent; 
but  he  has  no  remedy,  unless  he  deducts  the  tax  from  the 
next  payment  of  rent.     This  is  the  general  rule :  the  ques- 
tion now  is  whether  the  tenant  may  recover  back  the  amount 
of  the  tax,  if  he  pays  the  rent  in  full  relying  upon  a  promise 
by  the  landlord  to  return  the  sums  paid  in  respect  of  the 
tax.     A  promise  of  that  kind  is  in  truth  an  undertaking  to 
allow  the  amount  of  the  tax  ;  and  looking  at  the  substance 
of  the  transaction,  I  think  that  the  agreement  does  not  violate 
the  object  of  the  Legislature :   if  the  landlord  does  return 
the  amount  of  the  tax  to  the  tenant,  it  seems  to  me  to  be  such 
an  allowance  of  it  as  was  contemplated  by  the  Legislature. 
In  order  to  ascertain  whether  the  agreement  is  void,  we  must 
look  to  the  construction  of  the  statute ;  and  it  seems  to  me 
29  Eno.  Rep.  9 
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that  nothing  in  the  act  of  Parliament  renders  the  agreement 
null  and  void ;  it  is  not  a  covenant  or  contract  within  s.  103 ; 
it  cannot  be  brought  within  the  general  prohibition ;  it  is 
not  against  the.  general  intention  of  the  Legislature.  The 
tenant  has  paid  the  rent  in  full  without  insisting  upon  his 
lien  for  the  tax  ;  the  deduction  is  to  be  allowed  for  his  ben- 
efit, and  it  would  be  strange  so  to  construe  the  statute  as  to 
deprive  him  of  that  benefit. 

TiiESiGKR,  L.  J.:  I  am  of  the  same  opinion.  The  Legis- 
ture  had  two  objects  in  view :  one,  that  the  property  tax 
should  be  collected  with  facility;  the  other,  that  the  land- 
lord shall  be  ultimately  liable  for  it.  In  order  to  further  the 
first  object,  which  I  have  mentioned,  by  5  &  6  Vict.  s.  63, 
sch.  B,  No.  IX,  rule  J,  the  tax  is  to  be  paid  by  the  occupier, 
who  may  be  a  tenant  for  years  ;  and  to  enforce  the  second 
object,  by  s.  73  no  contract  between  landlord  and  tenant  as 
to  the  payment  of  taxes  and  assessments  shall  be  deemed 
611]  to  extend  to  the  property  tax.  By  s.  103  a  *penalty  is 
imposed  upoa  the  landlord  if  he  refuses  to  allow  the  deduc- 
tion, and  all  contracts  for  the  payment  of  the  rent  in  full 
are  declared  to  be  void.  The  reply  in  effect  alleges  that  at 
the  time  of  the  payment  of  the  rent,  the  defendants'  testa- 
tor, who  was  the  landlord,  requested  the  plaintiff  to  pay  the 
rent  in  full,  and  promised  in  consideration  of  his  so  doing 
to  repay  him  the  amount  of  the  property  tax.  I  think  it 
impossible  to  say  that  this  was  such  a  refusal  as  to  render 
the  testator  liable  to  the  penalty  imposed  by  s.  103.  This 
consideration  gives  insight  into  the  construction  of  the  stat- 
ute :  it  was  the  intention  of  the  Legislature  that  no  contract 
should  be  upheld  whereby  the  tenant  is  to  become  liable  to 
the  burden  of  the  tax ;  but  any  arrangement  between  the 

{)arties  to  a  demise,  whereby  the  tenant  is  ultimately  re- 
ieved  from  the  payment  of  the  tax,  is  good. 

Judgment  affirmed. 

Solicitor  for  plaintiff:  Marshy  for  Bescoby,  East  Retford. 
Solicitors  for  defendants :  Collyer-Bristow  &  Co.y  for  Het't, 
Freer  &  Co.,  Brigg. 
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•  [4  Queen's  Bench  Division,  614.] 
June  21,  1879. 

*TnK  Queen  v.  Hughes.  [614 

[CROWN  CASE  RESERVED.] 

Perjury — Petty  Sections — Jurisdiction  of  Juxtices — hiformation —  Wm'rantt 

Illegal  lifme  of. 

H.,  a  police  constable,  procured  a  warrant  to  be  illegally  issued,  without  a  written 
information  or  oath,  for  the  arrest  of  S.,  upon  a  charge  of  "  assaulting  and  obstruct- 
ing him,  H.,  in  the  discharge  of  his  duty."  Upon  such  warrant  S.  was  arrested  and 
brought  before  justices,  and  was,  without  objection,  tried  by  them  and  convicted. 

H.  was  afterwards  indicted  for  perjury  committed  on  the  said  trial  of  S.,  and 
convicted : 

J/eld,  by  Lord  Coleridge,  C.J.,  Dennoian,  J.,  Pollock  and  Huddleston,  BB.,  Field, 
Lindley,  Manisty,  Hawkins,  and  Lopes,  JJ.  (Kelly,  L.C.B.,  dissenting),  that  II.  was 
rightly  convicted,  notwithstanding  that  there  was  neither  written  information,*  nor 
oath,  to  justify  the  issue  of  the  warrant,  and  that  the  justices  had  jurisdiction  to 
hear  the  charge,  though  the  warrant  upon  which  the  accused  was  brought  before 
them  was  illegal 

Case  reserved  by  Bramwell,  L.  J. 

"  Owen  Hughes  was  convicted  before  me  at  the  last  An- 
glesea  *  Assizes,  of  perjury.     He  swore  falsely  and     [615 
corruptly  on  the  hearing  of  a  charge  against  John  Stanley 
at  petty  sessions,  for  an  assault  on  him,  Owen  Hughes,  and 
for  obstructing  him,  being  a  police  constable,  in  the  dis- 
charge of  his  duty.     But  it  was  objected  that  the  defendant 
Owen  Hughes  should  be  acquitted,  on  the  ground  that  the 
proceedings  were  informal  and  without  jurisdiction  in  the 
magistrates  who  heard  the  case.     Hughes  went  to  the  office 
of  the  clerk  to  the  justices,  saw  there  a  clerk  of  the  clerk, 
and  told  him  he  wanted  a  warrant  against  John  Stanley,  for 
assaulting  him  and  obstructing  him  in  the  discharge  of  his 
duty.     The  clerk   gave  him  a  form   of  a  warrant  to  that 
effect,  which  Hughes  took  to  a  magistrate,  who  signed  it. 
There  was  no  written  information  nor  oath  by  Hughes,  or 
any  other  person,  to  found  or  justify  the  issuing  of  the  war- 
rant.    Stanley,   however,  was  arrested  on  the  warrant  by 
Hughes  and  brought  before  the  magistrates.     The  case  was 
gone  into  of  assault  and  obstruction.     No  objection  was 
taken  by  Stanley,  who  defended  himself,  and  called  a  wit- 
ness to  show  he  was  not  guilty.     I  overruled  the  objection, 
and,  as  I  have  said,  the  defendant  Hughes  was  convicted. 

''I  have  now  to  ask  the  court  for  the  consideration  of 
Crown  Cases  Reserved,  whether,  because  there  was  no  writ- 
ten information,  nor  oath,  I  ought  to  have  directed  an  ac- 
quittal ? — If  I  ought,  the  conviction  should  be  quashed, 
otherwise  not." 
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Bramwell,  L.J.,  further,  in  answer  to  questions  put  by 
this  court,  reported  as  follows:  "There  w^as  no  evidence 
before  me  that  the  warrant  on  which  the  man  Stanley  was 
arrested  was  produced  before  the  justices  who  convicted 
him.  No  one  thought  it  necessary  to  inquire  into  such  a 
matter.  The  case  before  me  was  conducted  on  the  footing 
that  the  case  before  the  magistrates  was  conducted  in  the 
same  way  as  it  would  have  been  if  the  warrant  had  been 
issued  on  a  written  information  duly  sworn  to." 

[The  case  was  twice  argued,  the  first  time  before  five 
judges  who,  differing  in  opinion,  ordered  the  case  to  be  re- 
argued.] 

C.  S.  C.  Bowen  (Muir  Mackenzie^  with  him),  for  the  pris- 
oner: The  prisoner  was  not  guilty  of  perjury,  because  the 
proceedings  in  which  he  was  sworn  were  coram  non  judice. 
In  order  to  decide  this,  it  is  necessary  to  consider  the  requi- 
616]  sites  for  giving  to  justices  *jurisdiction.  There  is, 
however,  some  difficulty  in  ascertaining  under  what  statute 
the  conviction  of  Stanley  was  supposed  to  be.  Probably  it 
was  under  34  &  35  Vict.  c.  112,  s.  12,  which  is,  "Where  any 
person  is  convicted  of  an  assault  on  any  constable  when  in 
the  execution  of  his  duty,  such  person  shall  be  guilty  of  an 
offence  against  this  act,  and  shall,  in  the  discretion  of  the 
court,  be  liable  either  to  pay  a  penalty  not  exceeding  twenty 
pounds,  and,  in  default  of  payment,  to  be  imprisoned,  with 
or  without  hard  labor,  for  a  term  not  exceeding  six  months, 
or  to  be  imprisoned  for  any  term  not  exceeding  six,  or  in 
case  such  person  has  been  convicted  of  a  similar  assault 
within  two  years,  nine  months,  with  or  without  hard  labor." 
It  is  not  stated  in  the  case  what  the  sentence  was,  but  it  is 
suggested  that  it  was  one  of  six  months'  imprisonment  with 
hard  labor.  If  the  conviction  was  not  under  the  above  sec- 
tion it  must  have  been  sui^posed  by  the  justices  that  they 
were  convicting  under  24  &  25  Vict.  c.  100,  s.  38.  "  Who- 
soever shall  assault  any  person  with  intent  to  commit  felo- 
ny, or  shall  assault,  resist,  or  wilfully  obstruct  any  peace 
officer  in  the  due  execution  of  his  duty,  or  any  person  act- 
ing in  aid  of  such  officer  ....  shall  be  guilty  of  a  misde- 
meanor, and,  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor."  If  so, 
they  were  convicting  summarily  under  a  statute  which  did 
not  empower  them  to  convict  summarily. 

[Kelly,  C.B.:     What  was  the  charge  made  against  the 
prisoner  at  the  time,  and  how  and  in  what  shape  was  it. 
made  ?] 
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That  cannot  be  clearly  ascertained  from  the  case.  It  is 
contended  there  was  no  legal  charge. 

Tiie  point  raised  by  the  case,  which  states  that  there  was 
no  information  or  oath  in  writing,  is,  whether,  in  the  ab- 
sence of  any  written  information  or  oath,  the  justices  had 
jurisdiction.  Assuming  that  the  conviction  was  under  34  & 
35  Vict.  c.  112,  s.  12,  the  procedure  is  regulated  by  that 
statute,  s.  17  of  which  enacts  that-any  oflfence  against  that 
act  may  be  prosecuted  before  a  court  of  summary  jurisdic- 
tion in  England  in  manner  directed  by  11  &  12  Vict.  c.  43, 
and  any  act  amending  the  same.  It  is  a  statutory  jurisdic- 
tion given  to  justices  to  convict  summarily.  Such  juris- 
diction created  by  statute  is  confined  by  statute^  and 
*but  for  the  statute,  and  in  conformity  with  its  pro-  [617 
visions,  the  justices  have  no  jurisdiction.  The  above  stat- 
ute incorporates  the  procedure  given  in  11  &  12  Vict.  c.  43 : 
Jervis's  Act.  The  object  of  this  latter  statute,  as  appears 
from  the  preamble  thereto,  was  to  consolidate  the  statutes 
with  regard  to  the  duties  of  justices  in  respect  of  summary 
convictions  and  orders,  and  to  define  such  duties  clearly  by 
positive  enactment,  as  well  as  to  amend  the  procedure.  The 
information  always  was,  and  is  still,  the  foundation  of  the 
jurisdiction  of  justices  in  summary  convictions,  and  the  ba- 
sis of  all  the  subsequent  proceedings.  In  Paley  on  Convic- 
tions, p.  64  (6th  ed.),  by  Macnamara,  this  doctrine  is  clearly 
laid  down.  It  is  there  said :  "  It  is  requisite  in  all  summary 
proceedings  of  a  penal  nature  that  there  should  be  an  infor- 
mation or  complaint,  which  is  the  basis  of  all  the  subsequent 
proceedings,  and  without  which,  the  justice  is  not  author- 
ized in  intermeddling,  except  when  he  is  empowered  by 
statute  to  convicl  on  view,"  and,  further,  ''a  sufficient  in- 
formation by  competent  persons  relating  to  a  matter  within 
the  magistrate's  cognizance  gives  him  jurisdiction,  irrespect- 
ive of  the  truth  of  the  facts  contained  in  it ...  .  as,  on  the 
one  hand,  the  information  is  not  invalidated  by  reason  of 
the  statements  being  false,  so,  on  the  other,  it  cannot  be 
rendered  valid  by  the  testimony  offered  in  support  of  it,  for 
the  office  of  the  evidence  is  to  prove,  not  to  supply,  a  legal 
charge."  Justices  are  not  to  wade  through  the  evidence 
offered,  and  therefrom  to  collect  a  charge,  but  a  specific 
charge  is  first  to  be  made,  and  the  evidence  taken,  directed 
to  prove  that  charge.  It  is  of  importance  that  justices 
should  be  compelled  to  act  in  strict  conformity  with  the 
procedure  laid  down  for  them  in  Jervis's  Acts,  for  any 
looseness  of  practice  in  the  granting  of  warrants,  or  in  the 
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dispensing  with  proper  charges  or  informations,  might  re- 
sult in  serious  mischief.  Under  11  &  12  Vict.  c.  43,  Jervis's 
act,  the  information  required  is  a  written  one.  Sect.  1  of 
that  act  enacts,  that  in  all  cases  where  an  information  shall 
be  laid,  or  complaint  made,  the  justices  may  issue  a  sum- 
mons requiring  the  person  summoned  to  answer  the  infor- 
mation or  complaint.  Sect.  2  enables  justices,  if  they  think 
tit,  upon  oath  or  affirmation  substantiating  the  matter  of 
such  information  or  complaint,  to  issue  their  warrant  to  ar- 
rest the  party  charged,  or  complained  against,  if  he  does  not 
618]  appear  to  the  ^summons.  Sects.  4,  7,  8,  9,  show  that 
it  was  intended  that  the  information  should  be  written. 
Sect.  10  enacts  that  every  information  for  any  offence  pun- 
ishable upon  summary  conviction,  unless  some  particular 
act  shall  otherwise  require,  may  be  made  or  laid  without 
any  oath  or  affirmation  being  made  of  the  truth  thereof,  ex- 
cept where  the  justices  shall  issue  their  warrant  in  the  first 
instance,  and  in  every  such  case  the  matter  of  such  informa- 
tion shall  be  substantiated  upon  oath  before  any  such  war- 
rant shall  be  issued.  Here  the  warrant  was  issued  without 
any  such  information.  The  information,  the  basis  of  all 
subsequent  proceedings,  was  absent.  The  language  of  s.  10 
is  imperative.  The  justices  have  to  deal  with  the  hearing 
of  the  information,  that  is  all  they  have  jurisdiction  to  do. 
The  submission  or  consent  of  Stanley  could  not  give  juris- 
diction. Consent  gives  no  jurisdiction  in  criminal  matters  ; 
and  with  regard  to  procedure,  there  can  be  no  waiver  in  a 
criminal  case. 

[Kelly,  C.B.:  If  there  is  no  charge,  how  can  what  is 
sworn  to  be  material  to  a  charge  ?] 

It  cannot.  What  a  witness  says  on  the  trial  is  not  the 
charge.  In  order  to  constitute  perjury,  there  must  be  wil- 
ful and  corrupt  false  swearing,  or  affirmation,  upon  a  legally 
made  charge.  In  Reg.  v.  Carr{^)  it  was  held  that  it  should 
be  proved  distinctly  on  the  trial  of  an  indictment  for  perjury 
what  the  charge  was,  on  the  hearing  of  which  the  false  evi- 
dence was  given.  In  Heg.  v.  Scottoni^)  it  was  held  that  an 
information  not  on  oath  was  not  sufficient  to  give  justices 
jurisdiction  to  entertain  a  charge  of  an  offence  under  6  &  7 
Wm.  4,  c.  65.  There  is  no  substantial  difference  in  the 
wording  of  that  enactment  and  Jervis's  Act,  11  &  12  Vict, 
c.  43,  upon  this  point.  In  Caudle  v.  Seymour  i^)  a  warrant 
issued  by  justices  was  held  bad  which  did  not  show  any  in- 

(')  10  Cox's  C.  C,  564.  («)  1  Q.  B.,  889  ;  10  L.  J.  (M.C.),  ISO; 

O  6  Q.  B.,  498 ;    13  L.  J.  (M.C.),  58 ;      1  G.  <fc  D.,  454 ;  6  Jur.,  1196. 
8  Jur.,  400 ;  1  New  Sess.  Cas.,  27. 
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formation  on  oath  upon  which  it  had  been  issued.  Patte- 
8on,  J.,  there  says:  "The  everyday  practice  is  to  state  an 
information  on  oath ;  if  the  magistrate  omits  that  he  must 
take  the  consequences."  Coleridge,  J.,  in  the  same  case 
says:  ''It  is  true  that  a  magistrate  here  has  jurisdiction 
over  the  offence  in  the  abstract,  but  to  give  him  jurisdiction 
in  any  particular  case  it  must  be  shown  that  *there  [619 
was  a  proper  charge  upon  oath,  in  that  case.  A  man  has 
no  right,  because  he  is  a  magistrate,  to  order  another  to  be 
taken  for  an  offence  over  which  he  has  jurisdiction,  without 
a  charge  regularly  made." 

It  is  admitted  that  the  justices  had  jurisdiction  in  the  ab* 
stract  to  try  Stanley  for  the  assault,  but  it  is  contemded  that 
in  order  to  put  him  on  his  trial  an  information  on  oath  was 
requisite.     [He  referred  also  toUeg.  v.  F€arce{^),] 

[Denman,  J.,  called  attention  to  Heg.  v.  Millard {*),] 

In  that  case  the  charge  was  under  a  special  statute,  which 
rendered  a  sworn  information,unnecessary.  The  case  of  Tur- 
ner V.  Post7nasfer-Oeneral{*),  which  will  be  relied  on  for  the 
prosecution,  did  not  turn  upon  Jervis's  Act,  but  upon  a 
special  statute.  It  is  a  decision  that  the  want  of  an  infor- 
mation and  sumrhons  may,  under  the  statute  there  in  ques- 
tion, be  cured  by  appearance  before  justices  without  ob- 
jection. That  is,  that  under  that  particular  statute,  the 
information  did  not  go  to  the  root  of  the  jurisdiction  of 
the  justices.  The  information  is  not  mere  process  to  bring 
the  accused  before  the  court,  it  is  procedure  which  cannot  be 
waived,  it  is  the  foundation  of  jurisdiction,  it  is  the  charge 
which  has  to  be  inquired  into,  and  in  support  of  which  evi- 
dence is  adduced,  to  use  the  expression  given  in  s.  9  of  Jer- 
vis's Act. 

In  the  cases  where  there  has  been  said  to  have  been  a 
waiver  of  some  irregularity  in  the  mode  of  summoning  the 
accused,  it  is  perhaps  hardly  correct  to  use  the  expression 
*' waiver."  In  such  cases,  which  will  be  found  to  be  civil 
cases,  or  quasi-civil  cases,  such  as  bastardy  proceedings,  the 
getting  the  accused  before  the  tribunal  is  not  the  foundation 
of  jurisdiction.  A  man  cannot  waive  that  which,  for  the 
protection  of  the  public,  the  law  requires.  The  justices  to 
proceed  lawfully,  must  have  jurisdiction,  when  they  enter 
upon  the  inquiry,  to  make  the  inquiry.  Denman,  C.  J.,  in 
Heff.  V.  Bolton  {*)  says,  '*The  question  of  jurisdiction  is  de- 

C)  8  B.  A  S..  5.31 ;  32  L.  J.  (M.C.),  75.        (3)  6  B.  <fe  S.,  756;  84  L.  J.  (M.C.),  10; 
(•)  22  L.  J.  (M.C.),  108;  Dears.  <fe  P.  C.     10  Cox's  C.  C,  15. 
C,  166  ;   17  Jur.,  400.  (♦)  1  Q.  B.,  66  ;  10  L.  J.  (M.C.),  49. 
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terminable,  at  the  commencement,  not  at  the  conclusion,  of 
the  inquiry."     See  also  notes  to  Crepps  v.  Durdeni^). 
620]    [*Hawkins,   J.:     Had  the  justices  jurisdiction   to 
try  for  a  common  assault  ?] 

Wliat  the  charge  was  before  the  justices  is  uncertain,  a 
man  cannot  be  tried  for,  or  charged  with,  one  offence,  and 
convicted  of  another.  The  justices  could  not  listen  to  a 
charge  of  a  common  assault,  and  on  that  take  evidence,  and 
then  convict  of  assault  on  a  constable  in  the  execution  of 
his  duty:  Martin  v.  Pridgeon(^)\  Reg.  v.  Brickhalli^)  \ 
Blake  v.  Beech  (*). 

Poland  {Sir  John  Holker^  A.Gr.,  and  Dicey ^  with  him), 
for  the  Crown  :  The  justices  had  jurisdiction  to  try  Stanley. 
Their  jurisdiction  did  not  depend  upon  the  regularity  of  the 
warrant  by  means  of  which  he  was  brought  before  them.  It 
must  be  admitted  that  the  warrant  was  improperly  issued, 
but  Stanley  was  brought  before  the  justices,  and  had  to  be 
dealt  with.  Stanley  raised  no  objection  to  being  then  and 
there  dealt  with,  and  it  would  De  a  curious  result  if  the  pris- 
oner Hughes  could  now  take  the  objection.  The  question 
is  not  whether  Stanley  was  properly  convicted,  but  whether 
there  was  a  trial,  a  legal  proceeding,  on  which  Hughes 
swore  falsely  and  corruptly.  The  warrant  is  not  the  charge, 
it  is  a  means  of  procuring  the  attendance  of  the  accused. 
The  charge  was  made  orally,  and  it  is  on  the  charge  so  made 
that  Hughes  swore  falsely  and  corruptly.  The  present  case 
is  covered  substantially  by  authority.  In  Reg.  v.  Mil- 
lardi^)  upon  an  indictment  for  perjury,  Wightman,  J., 
ruled  "  that  the  magistrates  had  jurisdiction  to  hear  a  charge 
under  the  Malicious  Trespass  Act,  although  the  information 
was  not  on  oath,  and  that  the  omission  to  lay  the  informa- 
tion on  oath  was  an  error  in  procedure  only."  This  ruling 
of  Wightman,  J.,  was  upheld  by  the  court  for  the  consider- 
ation of  Crown  Cases  Reserved,  that  court  holding  that  the 
oath  was  matter  of  procedure,  and  that  the  absence  of  it  did 
not  oust  the  jurisdiction  of  the  justices.  In  the  case  of  Tur- 
ner V.  Postmaster-Oeneral  (*),  in  argument,  the  passage  from 
621]  Paley  on  Convictions,  rtJlied  upon  in  the  present  *case 
was  read,  and  the  court  there  held,  that  the  want  of  an  in- 
formation and  summons  was  cured  by  the  appearance  of  the 
accused.  If  a  person  is  before  the  justices,  and  is  informed 
of  the  charge  against  him,  and  he  desires  then  and  there  to 

(1)  1  Sm.  L.  C,  7th  ed.,  p.  735.       .  («)  22  L.  J.  (M.C.),  108;  D.  A  P.  C.  C, 

O  1  E.  <fe  E..  778 ;  28  L.  J.  (M.C.),  179.  166 ;    17  Jur.,  400. 

(«)  83  L.  J.  (M.C.),  156;  10  Jur.  (N.S.),  (*)  5  B.  A  S.,  756;  10  Cox's  C.  C,  15; 

677.  34  L.  J.  (M.C.),  10. 
(♦)  1  Ex.  D.,  320;  45  L.  J.  (M.C.),  HI. 
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meet  it,  and  requires  no  adjournment,  it  cannot  be  that  the 
justices  are  bound  to  refuse  to  hear  the  charge,  and  to  await 
his  being  summoned,  or  brought  before  them,  by  formal 
process.  The  mode  by  which  an  accused  person  is  brought 
before  the  court,  is  immaterial,  when  he  is  there  taking  no 
objection.  Anything  in  the  nature  of  process,  or  procedure, 
maybe  waived  :  Blake  v.  Beech {') ;  Heg.  v.  Berry {*) ;  Meg. 
V.  Pletcher  {*) ;  Beg.  v.  Smiih  (*) ;  Beg.  v.  Hurrell  (*). 

G.  S.  O.  Bowen,  replied:  In  Bex  v.  I^earshire {),  Lord 
Mansfield  says :  ''It  is  the  duty  of  the  magistrate  to  take 
all  charges  of  whatsoever  nature,  kind,  or  complexion  they 
may  be,  in  writing,"  and  further  he  speaks  of  it  as  an  ''  in- 
dispensable duty."  It  is  by  enforcing  regularity  in  these 
matters  that  justice  is  secured.  The  position  taken  on  be- 
lialf  of  the  accused  is  not  shaken  by  the  cases  cited,  for  the 
reasons  given  ;  and  as  to  the  bastardy  cases,  in  the  first 
cited.  Beg.  v.  Berry {*)y  Lord  Campbell  says:  ''The  pro- 
ceeding to  obtain  an  order  of  affiliation  and  maintenance  is 
not  a  proceeding  inp(B7iamio  punish  for  a  crime,  but  merely 
to  impose  a  pecuniary  obligation,  and  is  a  civil  suit  within 
the  meaning  of  14  &  16  Vict.  c.  99,  ss.  2,  3,"  and  he  cites  for 
that  proposition  Beg.  v.  Lighlfooti^).  And  further,  he 
goes  on  to  say  that,  in  such  a  case,  the  summons  is  "  mere 

frocess  to  bring  the  defendant  into  court  in  a  civil  suit." 
n  Beg.  v.  Fletcher  i^)  the  case  of  Beg.  v.  Berry  i^)  is  fol- 
lowed, and  its  reasoning  approved.  The  judgment  of  Field, 
J.,  in  Blake  v.  Beech  {^)  is  not  against  this  contention,  he 
decided  that  Jervis' 8  Act  did  not  apply  in  that  case.  The 
judgments  of  the  two  judges  who  held  that  Jervis' s  Act  did 
there  apply,  are  in  the  prisoner's  favor.  The  principle  of 
their  decision  is,  that  a  statutory  jurisdiction  is  to  be  exer- 
cised as  the  *statute  points  out.  To  use  the  words  [622 
of  Cleasby,  B.,  in  that  case,  and  to  apply  them  to  the  pres- 
ent, "  It  is  not  a  matter  within  the  discretion  of  the  magis- 
trates whether  a  man  shall  be  put  on  his  trial  without  any 
proper  preliminary  proceedings."  •Magistrates  should  be. 
held  strictly  to  Jervis' s  Acts  :  those  acts  should  not  be  re- 
duced to  the  position  of  a  "Justices'  Manual,"  or  "Useful 
Hints  for  Magisterial  Proceedings." 

Lopes,  J.:  The  facts  of  this  case,  and  the  acts  of  Parlia- 
ment and  authorities  which  bear  upon  it,  have  been  fully 
gone  into  by  the  judgments  of  the  other  members  of  the 

(')  1  Ex.  D..  320;  45  L.  J.  (M.C.).  HI.  O  Law  Rep.,  1  C.  C.  R.,  110;  37  L.  J. 

(«)  28  L.  J.  (M.C.),  86;  8  Cox's  C.  C,  (M.C.).  6. 

121 ;  C  Jiir.  (N.S.).  228.  (»)  8  F.  &  F..  271. 

(»)  40  L.  J.  (M.C.),  128 ;  Law  Rep.,  1  («)  1  Lea.  C.  C,  202. 

C  C    R..  320.  (')  6  E.  <k  B.,  S22  ;  25  L.  J.  (M.C.),  116. 

29  ExG.  Rep.  •  10 
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court,  which  I  have  read.  I  agree  in  substance  with  the 
judgments  which  will  be  delivered,  but  do  not  desire  to  com- 
mit myself  to  any  opinions  which  have  been  expressed  col- 
lateral to  the  question  before  us.  I  think  the  warrant  in  this 
case  was  mere  process  for  the  purpose  of  bringing  the  party 
complained  of  before  the  justices,  and  had  nothing  what- 
ever to  do  with  the  jurisdiction  of  the  justices.  I  am  of 
opinion  that  whether  Stanley  was  summoned,  brought  by 
warrant,  came  voluntarily,  was  brought  by  force;  or  under 
an  illegal  warrant,  is  immaterial :  being  before  the  justices, 
however  brought  there,  the  justices,  if  they  had  jurisdiction, 
in  respect  of  time  and  place  over  the  offence,  were  compe- 
tent to  entertain  the  charge,  and  being  so  competent,  a  false 
oath,  wilfully  taken,  in  respect  of  something  material,  would 
be  perjury. 

Hawkins,  J.:  I  am  of  opinion  that  the  conviction  was 
right,  and  ought  to  be  affirmed.  In  arriving  at  this  opinion, 
I  have  assumed  as  a  fact,  from  the  case  as  stated  that  Stan- 
ley was  arrested  and  brought  before  the  justices  upon  as 
illegal  a  warrant  as  ever  was  issued.  A.  war  rant  signed  by 
a  magistrate,  not  only  without  any  written  information  or 
oath  to  justify  it,  but  without  any  information  at  all.  It 
follows  that  the  magistrate  who  issued  the  warrant,  and  the 
defendant  who  with  knowledge  of  the  illegality  executed  it, 
were  liable  to  an  action  for  false  imprisonment.  If  author- 
ity were  wanting  for  this,  I  need  but  refer  to  Caudle  v.  Sep- 
motir{') ;  Morgan  v.  Hughes  (*),  per  Ashurst,  J.;  Stevens  v. 
623]  *Clark\*).  Wrongful  however  as  were  the  proceed- 
ings by  which  Stanley  was  brought  into  the  presence  of  the 
magistrates,  to  answer  a  charge  which  up  to  that  moment 
had  never  been  legally  preferred  against  him,  before  those 
magistrates,  and  in  his  presence,  a  charge  was  made,  over 
which,  if  duly  made,  they  had  jurisdiction.  Upon  that 
charge  it  was  that  the  hearing  proceeded  ;  and  in  support 
of  that  charge  it  was-that  the  deiendant  was  sworn  ;  and  in 
giving,  his  evidence  swore  corruptly  and  falsely.  The  case 
expressly  finds,  that  the  alleged  perjury  was  committed  "on 
the  hearing  of  a  charge  against  John  Stanley  at  petty  ses- 
sions for  an  assault  on  him,  Owen  Hughes,  and  for  obstruct- 
ing him,  being  a  police  constable,  in  the  discharge  of  his 
duty."  Comparing  this  finding  with  the  language  of  24  & 
25  Vict.  c.  100,  s.  38,  which  enacts  that  *' whosoever  shall 
assault,  resist,  or  wilfully  obstruct  any  peace  officer  in  the 
due  execution   of  his  duty,  shall   be  guilty  of  a  misde- 

0)  1  Q.  B.,  889;  1  G.  &  D.,  454;  5  Jur..  1196.  («)  2  T.  R.,  226,  231. 

(»)  1  C.  &  M.,  509 ;  2  Mood.  &  Rob.,  435. 
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meanor,"  I  come,  without  hesitation,  to  the  conclusion  that 
the  charge  was  that  of  the  indictable  offence  created  by  that 
statute  ;  and  I  do  not  think  a  doubt  could  have  been  sug- 
gested as  to  this,  had  we  not  been  infornied  in  the  course  of 
the  argunient  that  the  justices,  in  the  result,  dealt  summa- 
rily with  the  case,  and  convicted  Stanley  under  s.  12  of  34  & 
3i)  Vict.  c.  112,  of  an  assault  upon  Hughes,  being  a  constable 
in  the  "  execution  "  of  his  duty,  and  sentenced  him  to  six 
montlis'  indprisonment  with  hard  labor.  The  case  does  not 
find  in  what  form  the  charge  was  made,  whether  in  writing 
or  otherwise.  In  my  opinion  writing  was  unnecessary  ;  but 
even  were  it  so,  I  would,  in  the  absence  of  evidence  to  the 
contrarj^  assume  it  to  have  been  properly  made,  as  did 
Crompton,  J.,  in  Turner  v.  Postmaster-OeneraK^),  Now  a 
charge  having  been  made  before  them,  of  an  indictable 
offence,  committed  within  their  jurisdiction,  by  a  person 
then  bodily  present,  it  seems  to  me  the  justices  were  bound 
to  take  cognizance  of  it.  The  17th  section  of  11  &  12  Vict. 
c.  42,  expressly  recognizes  the  legality  of  depositions  of 
witnesses  taken  in  cases  in  which  persons  charged  with  in- 
dictable offences  are  ''brought"  before  justices  "with  or 
without  warrant."  Had  the  justices  proceeded  upon  the 
defendant's  deposition  to  commit  Stanley  for  trial,  instead 
of  convicting  him  *summarily,  it  is  difficult  to  see  [624 
what  possible  objection  could  have  been  made  to  the  legality 
of  their  proceedings.  They  did  not,  however,  think  fit  to 
adopt  that  course.  They  took,  it.  is  true,  the  evidence  on 
oath  of  the  defendant  upon  the  charge  for  the  indictable 
misdemeanor  created  by  24  &  25  Vict.  c.  100;  but  Jiaving 
done  so,  they  proceeded  to  convict  summarily  under  a  dif- 
ferent statute,  84  &  35  Vict.  c.  112,  without,  as  I  collect,  any 
new  information  or  charge  of  the  latter  offence.  In  short, 
they  convicted  him  of  an  offence  with  which  he  had  never 
been  legally  charged.  In  this,  I  am  of  opinion,  they  were 
wrong;  and  upon  this  ground  I  am  strongly  inclined  to 
think  the  conviction  may  be  quashed.  Martin  v.  -Prid- 
geon  ('),  and  Reg.  v.  Brickhall  (*),  more  particularly  refer- 
red to  hereafter,  are  strong  authorities  in  favor  of  this  view. 
It  does  not,  however,  seem  to  me  to  be  necessary  to  decide 
that  point ;  for  in  the  case  before  us-  we  have  only  to  deter- 
mine whether  the  justices,  at  the  moment  when  they  swore 
the  defendant  in  support  of  the  charge  which  was  made, 

(0  5  B.  &  8.,  756;  34  L.  J.  (M.C.),  10;        («)   1  E.  &  E.,  778;    28  L.  J.  (M.C.), 
10  Cox  9  C.  C,  15.  179. 

(»)  33  L.  J.  (M.C.),  150;  10  Jur.  (N.S.),  677. 
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had  jurisdiction  to  hear  that  charge.  Whether  they  after- 
wards pronounced  a  legal  or  an  illegal  judgment  is  immate- 
rial to  the  present  inquiry.  Assuming,  however,  contrary 
to  the  view  1  have  taken,  that  the  charge  upon  which  the 
defendant  was  sworn  was  of  an  offence  punishable  upon 
summary  conviction  under  34  &  35  Vict.  c.  112,  and  that 
verbal  information  of  that  offence  was  made  before  the 
magistrate,  who,  without  written  information  or  oath,  ille- 
gally issued  the  warrant  under  which  Stanley  was  brought 
before  the  petty  sessions,  I  should  still  be  of  opinion  that 
the  justices  in  hearing  that  charge,  and  taking  evidence  in 
support  of  it,  were  acting  within  their  jurisdiction.  There 
is  a  marked  distinction  between  the  jurisdiction  to  take 
cognizance  of  an  offence,  and  the  jurisdiction  to  issue  a  par- 
ticular process  to  compel  the  accused  to  answer  it.  The 
former  may  exist ;  the  latter  may  be  wanting.  To  found 
jurisdiction  to  take  cognizance  of  an  offence,  notwithstand- 
ing the  dictum  of  Lord  Mansfield  in  Bex  v.  Fear  shire  (*),  it 
has  been  constantly  held  that  a  written  information  is  not 
necessary:  per  Grose,  J.,  in  Rex  v.  Thompson  i^)  \  per 
625]  *Parke,  B.,  in  Reg.  v.  Millar di^) ;  per  Erie,  C.  J.,  in 
Reg.  V.  Shaw  (*) ;  and  per  Crompton,  J.,  in  Turners.  Post- 
master-Oeneral  (*) ;  see  also  old  forms  of  conviction,  in  which 
the  information  is  set  out  thus  :  "  A.  B.  .  .  .  giveth  me  to 
understand  and  be  informed,"  &c.  The  information,  which 
is  in  the  nature  of  an  indictment,  of  necessity  precedes  the 
process  ;  and  it  is  only  after  the  information  is  laid,  that 
the  question  as  to  the  particular  form  and  nature  of  the  pro- 
cess can  properly  arise.  Process  is  not  essential  to  the  juris- 
diction of  the  justices  to  hear  and  adjudicate.  It  is  but  the 
proceeding  adopted  to  compel  the  appearance  of  the  accused 
to  answer  the  information  already  duly  laid,  without  which 
no  hearing  in  the  nature  of  a  trial  could  take  place  (unless 
under  special  statutory  enactment).  If  a  mere  summons  is 
required,  no  writing  or  oath  is  necessar3\  A  bare  verbal  in- 
formation is  sufficient.  If  a  warrant  is  required,  then,  and 
for  that  purpose  only,  an  oath  substantiating  the  informa- 
tion is  requisite,  not  only  by  the  provisions  in  Jervis's  Acts, 
so  often  referred  to,  but  by  the  common  law,  of  which  it  was 
always  a  doctrine  that  a  warrant  which  deprives  a  man  of 
liberty  ought  not  to  issue  without  oath  of  the  truth  of  the 

(1)  1  Leach,  C.  C,  202.  (*)  84  L.  J.  (M.C.),  169,  173 ;    10  Cox's 

(2)  2  T.  R.,  18,  23.  C.  C,  66. 

(»)  22  L.  J.  (M.C.),  108  ;   Dears.  A  P.        (*)  6  B.  &  S.,  756;  10  Co.V8  C.  C,  15; 
C.  C,  166 ;  17  Jur.,  400.  34  L.  J.  (M.C.),  10. 
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information  :  see  Rex  v.  Heheri^),  To  justify  a  warrant,  I 
am  also  of  opinion  tbat  a  written  information  is  necessary. 
In  the  case  of  indictable  offences  it  is  expressly  made  so  by 
B.  8  of  11  &  12  Vict.  c.  42.  The  illegality  of  the  warrant  and 
of  the  arrest  did  not  however  affect  the  jurisdiction  of  the 
justices  to  hear  the  charge,  whether  that  hearing  proceeded 
upon  a  valid  verbal  information,  followed  by  an  illegal  pro- 
cess, or  upon  an  information  for  the  first  time  laid  in  the 
presence  of  Stanley,  upon  which  he  was  then  and  there  in- 
stantly charged.  The  dictum  of  Holt,  C.J.  Q,  is  an  express 
authority  recognizing  the  legality  of  a  conviction  upon  an 
information  instanter.  Stanley  might,  it  is  true,  had  he 
known  of  the  illegality  of  his  arrest,  have  demanded  his 
release  from  it,  and  prayed  for  an  adjournment  to  a  future 
day,  to  enable  him  to  prepare  his  defence.  This  I  think  it 
would  have  been  the  duty  of  the  magistrates  to  grant :  see 
per  Crompton,  J.,  *in  Turner  v.  Postmaster -Oen-  [626 
eial  (') ;  and  per  Blackburn,  J.,  in  Reg,  v.  Shaxoi^), 

A  refusal  to  do  this,  however,  would  not  have  destroyed 
their  jurisdiction,  though  it  might  possibly  have  afforded 
good  ground  for  setting  aside  the  conviction,  on  the  ground 
that  they  had  not  allowed  the  accused  sufficient  opportu- 
nity to  answer  the  charge.  Another  course  might  have  been 
pursued,  viz.,  to  commence  to  hear,  and  if  necessary  ad- 
journ, the  further  hearing  to  a  future  day.  A  power  ex- 
Sressly  given  by  11  &  12  Vict.  c.  43,  s.  16.  It  so  happens, 
owever,  in  the  case  before  us,  that  neither  the  magistrates, 
nor  Stanley,  were  aware  of  the  illegality  of  the  warrant, 
and  so  the  hearing  proceeded,  without  objection,  and  as  if 
all  things  were  in  order.  To  use  the  language  of  the  case : 
"  The  case  was  gone  into  of  assault  and  obstruction."  Stan- 
ley "  defended  himself,  and  called  a  witness  to  show  he  was 
not  guilty,"  and  in  the  result  was  convicted,  as  I  have 
above  mentioned.  Possibly  that  conviction  may  be  open  to 
the  objections  that  the  justices  had  no  jurisdiction  to  con- 
vict of  the  offence  created  by  statute  34  &  36  Vict.  c.  112, 
when  the  only  charge  made  against  him  was  of  the  misde- 
meanor created  by  24  &  25  Vict.  c.  100,  on  the  authority  of 
Reg.  V.  BrickliaU\^\  or  upon  the  ground  that,  under  the 
circumstances,  Stanley  had  not  such  opportunity  of  answer- 
ing, and  time  to  answer,  as  he  was  in  common  justice  en- 

{»)  2  Barn.,  101.  O  34  L.  J.  (M.C.),  169,  173;   10  Coxa 

(*)  Rex  V  Fuller,  1  Ld.  Raym.,  509.  C.  C,  66. 

(»)  6  B.  &  S.,  766;   10  Cox's  C.  C,  16;  (*)  33  L.  J.  (M.C.),  156;  10  Jur.  (N.S.), 

84  L.  J.  (M.C.).  10.  677. 
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titled  to:  see  Blake  v.  Beec7i{').  If  the  contention  on  the 
part  of  the  defendant  be  correct,  then  Stanley,  even  though 
he  had  suffered. the  whole  imprisonment  to  which  he  was 
sentenced,  would  be  liable  to  be  tried  again,  and  could  not 
plead  autrefois  convict;  and  if  he  had  been  acquitted  would 
have  been  in  no  condition  to  plead  autrefois  acquit.  Two 
very  startling  consequences.  A  flood  of  authorities  might 
be  cited  in  support  of  the  proposition  that  no  process  at  all 
is  necessary,  when,  the  accused  being  bodily  before  the  jus- 
627]  tices,  the  charge  is  made  in  his  ^presence,  and  he  ap- 
pears and  answers  to  it.  In  2  Hawk.  28,  it  is  said:  "it 
seenaeth  plain,  from  the  nature  of  the  thing,  that  there  can 
be  no  need  of  process  where  the  defendant  is  present  in 
court,  but  only  where  he  is  absent.  In  Rex  v.  Stone  (*)  Lord 
Kenyon  said:  ''Justice  requires  that  a  party  should  be 
duly  summoned  and  fully  heard  before  he  is  condemned  ; 
but  if  he  be  stated  to  be  present  at  the  time  of  the  proceed- 
ings, and  to  have  heard  all. the  witnesses,  and  not  to  have 
asked  for  any  further  time  to  bring  forward  his  defence,  if 
he  had  any,  this  at  all  times  has  been  deemed  suflBcient." 
Meg.  y.^S/iaw{*)  is  to  the  same  effect,  and  appears  to  me  to 
be  decisive  of  the  present  case.  The  defendant  in  that  case 
was  convicted  of  perjury  committed  upon  the  hearing  of  a 
charge  punishable  on  summary  conviction,  against  one  Kil- 
shaw,  a  beer-shop  keeper,  under  18  &  19  Vict.  c.  118.  The 
proceedings,  not  being  prescribed  by  that  act,  were  regu- 
lated, as  are  proceedings  for  the  offence  of  which  Stanley 
was  convicted,  by  Jervis's  Act,  11  &  12  Vict.  c.  43.  At 
the  trial  no  proof  was  given  of  any  written  information  war- 
ranting a  summons,  indeed  the  evidence  showed  that  the 
summons  was  tilled  up  by  the  magistrate's  clerk,  handed  to 
a  superintendent  of  police,  who  took  it  to  a  magistrate,  who 
read  and  signed  it,  without  making  any  inquiry,  or  requir- 
ing any  statement  of  fact.  Very  like  the  circumstances  of 
the  present  case.  It  was  proved,  however,  that  Kilshaw 
appeared  before  the  justices,  that  the  charge  was  then  made 
against  him,  that  he  answered  it,  and  that  the  defendant 
committed  perjury  in  evidence  which  he  gave  on  his  behalf. 
It  was  objected  that  the  justices  had  no  jurisdiction  to  hear 
the  charge  against  Kilshaw,  because  there  was  no  informa- 
tion to  justify  the  issuing  of  a  summons.     Erie,  C.  J.,  said  : 

(')  1  Ex.  D.,  320.     The  case  of  Jieff.  v.  trates,  e.g.,  on  the  ground  of  fraud,  con- 

GUlyard,  12  Q.  ^„  527;    17  L.  J.  (M.C.),  spiracy,  aud  perjury  in  obtaining  it. 
153;    is  a  strong  authority  to  show  that         (*)  1  East,  649. 

the  Queen's  Bench  have  jurisdiction  to         (»)  34  L.  J.  (M.C.),  169,  173;    10  Cox's 

quash  on  conviction  upon  other  grounds  C.  C.,  66. 
than  want  of  jurisdiction  in  the  magis- 
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''In  my  opinian,  if  a  party  is  before  a  magistrate  and  he  is 
then  charged  with  the  commission  of  an  offence  within  the 
jurisdiction  of  that  magistrate,  the  latter  has  jurisdiction  to 
proceed  with  that  charge  without  any  information  or  sum- 
mons having  been  previously  issued,  unless  the  statute 
creating  the  offence  imposes  the  necessity  of  taking  some 
such  step."  See  also  per  Blackburn,  J.:  ''I  think  when  a 
man  appears  before  justices,  and  a  charge  is  then  made 
against  him,  if  he  has  not  been  summoned,  he  has  a  good 
ground  for  asking  for  an  adjournment ;  if  he  *  waives  [628 
that,  and  answers  the  charge,  a  conviction  would  be  per- 
fectly good  against  him,  and  the  witnesses  if  they  swore 
falsely  would  be  liable  to  indictment  for  perjury."  To  the 
same  effect  are  lieg.  v.  Millard  Q) ;  Heg  v.  nerry(^) ;  Reg. 
V.  Simmons  (") ;  Beg.  v.  Smith  (*) ;  Reg.  v.  FleicJier  (*) ; 
Turnei^  v.  Postm^sier-Oenerali^) ;  in  which  latter  case  the 
defendants  were  in  custody  upon  a  charge  of  felony  which 
could  not  be  sustained;  but,  before  the  magistrates,  were 
charged  with,  and  convicted  of,  a  different  offence,  for  which 
they  could  not  be  legally  arrested  without- warrant  on 
information  on  oath ;  yet  the  court  upheld  the  conviction. 
I  do  not  look  upon  Blake  v.  Beech  (')  as  deciding  that  the 
magistrates  in  the  case  then  before  them  had  no  jurisdic- 
tion, but  only  that  the  conviction  ought  to  be  quashed  for 
irregularity  under  the  peculiar  circumstances  of  that  case. 
Reg.  V.  Pearce{*)  only  decides  that  perjury  cannot  be  com- 
mitted by  a  witness  who  is  sworn  in  a  non-existing  cause, 
which  is  undeniable.  That  case  would  have  been  a  strong 
authority  for  the  defendant  if  no  charge  had  been  made 
against  Stanley  before  the  defendant  was  sworn.  Rea.  v. 
Scolton{*)  was  the  strongest  authority  cited  in  favor  of  the 
defendant.  That  case,  however,  turned  upon  the  peculiar 
language  of  the  6  &  7  Wm.  4,  c.  65,  s.  9,  ''provided  that 
before  any  proceedings  shall  be  had  or  taken  upon  such 
information,"  the  charge  shall  be  deposed  to  on  oath,  &c. 
It  does  not  become  necessary,  therefore,  to  consider  how  far 
that  case  has  been  affected  by  more  recent  decisions.  In  the 
course  of  the  argument  there  was  some  discussion  as  to 
whether  the  warrant  was  produced  before  the  justices.     In 

0)  22  L.  J.  (M.C.).  108  ;   Dears.  <fe  P.  («)  40  L.  J.  (M.C.),  128  ;  Law  Rep.,  1 

C.  C,  166;  17  Jur.,  400.  C.  C.  R.,  820. 

(<)  28  L.  J.  (M.C.),  86;   8  Cox's  C.  C,  («)  5  B.  <fe  S..  766;  10  Cox'a  C.  C,  15; 

121  ;  5  Jur.  (N.S.),  228.  84  L,  J.  (M.C.),  10. 

(»)  Bell,  C.  C,  168;  8  Cox's  C.  C,  190;  (T)  1  Ex.  D..  820;  45  L.  J.  (M.C.),  111. 

28  L.  J.  (M.C.),  183.  («)  8  B.  A  S.,  681 ;  82  L.  J.  (M.C.),  75. 

{*)  Law  Rep.,  1  C.  C.  R.,  110;  37  L.  J.  (»)  6  Q.  B..  493;    13  L.  J.  (M.C.),  5S; 

(M.C.),  6.  8  Jur.,  400;  1  New  Sess.  Cos.,  27. 
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my  opinion  whether  it  was  or  not,  is  immaterial ;  had  it 
been  so,  it  would  have  proved  nothing,  for  it  could  not  in 
any  sense  be  treated  as  the  information.  It  was  the  act  and 
process  of  the  magistrate  alone;  not  the  information  of  the  in- 
629]  former ;  and  the  *recital  of  an  information  in  it  would 
be  no  evidence  that  there  was  such  an  information  in  fact: 
see  Stevens  v.  Clarlc^  per  Creswell,  J.  (').  I  have  carefully 
considered  the  provisions  of  Jervis*s  Acts,  11  &  12  Vict, 
cc.  42  and  43,  but  I  find  in  them  nothing  at'  all  militating 
against  the  view  I  have  expressed.  The  sections  of  those 
statutes  to  which  our  attention  was  called  which  regulate 
the  formalities  to  be  observed  when  a  charge  is  made  against 
an  absent  person,  whose  presence  it  is  desired  to  procure, 
do  not  seem  to  me  to  have  any  bearing  upon  a  case  like  the 
present,  where  the  charge  is  made  in  the  presence  of  the  ac- 
cused, who  is,  then  and  there,  called  upon  to  answer  it,  as 
he  lawfully  may  be,  according  to  the  dictum  of  Holt,  C.  J., 
to  which  I  have  referred.  In  such  a  case  it  is  in  my  opinion 
altogether  immaterial,  so  far  as  the  jurisdiction  of  the  jus- 
tices to  hear  that  charge  is  concerned,  whether  the  accused 
was  before  them  voluntarily  or  otherwise ;  or  on  legal  or 
illegal  process.  I  have  already  pointed  out  that  Stanley 
may  have  good  grounds  for  asking  that  his  conviction  may 
be  quashed,  irrespective  of  the  invalid  objection  raised  by 
the  defendant.  But  this  conviction  in  my  opinion  ought  to 
be  affirmed. 

Pollock,  B.,  and  Lindley,  J.,  concurred  in  the  judg- 
ment of  Hawkins,  J. 

Manisty,  J.:  I  am  of  opinion  that  this  conviction  should 
be  affirmed.  The  case  finds  that  Hughes  swore  falsely 
and  corruptly  on  the  hearing  of  a  charge  against  Stan-, 
ley  at  petty  sessions  for  an  assault  on  him  (Hughes) 
and  for  obstructing  him,  being  a  police  constable,  in  the 
execution  of  his  duty — and  the  question  is,  whether  the  jus- 
tices had  jurisdiction  to  hear  that  charge,  Hughes  having 
been  brought  before  them  by  means  of  a  warrant  signed  by 
a  magistrate,  but  which  warrant  had  been  issued  without 
any  information  in  writing,  or  on  oath.  By  virtue  of  the 
provisions  in  several  statutes,  which  it  is  unnecessary  for 
me  to  repeat,  justices  of  the  peace  assembled  in  petty  ses- 
sions have  jurisdiction  to  hear  a  charge  of  an  assault  upon 
a  constable  in  the  execution  of  his  duty,  but  it  is  only  by 
630]  the  Prevention  of  Crimes  Act,  1871  (34  &  *35  Vict, 
c.  112)  that  they  can  summarily  convict  and  punish  for  that 

(1)  1  Cor.  «fe  M.,  609. 
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offence.  Tlie  charge  made  against  Stanley  might  have  been 
lawfully  made  and  heard,  without  any  previous  summons 
or  warrant.  Hughes  might  have  apprehended  Stanley  in 
the  act  of  committing  the  alleged  assault.  A  magistrate 
seeing  the  alleged  assault  committed,  might  have,  then  and 
there,  ordered  Stanley  into  custody,  or  Stanley,  knowing  or 
believing  that  he  would  be  apprehended  if  he  did  not  ap- 
pear, might  have  appeared  voluntarily  before  the  justices  to 
answer  tlie  charge ;  in  any  of  which  cases  I  cannot  doubt, 
but  that  the  justices  not  only  might,  but  must,  have  heard 
the  case,  and  disposed  of  it  somehow.  It  would  be  very 
strange,  to  say  the  least  of  it,  if  the  law  be,  that  notwith- 
standing the  justices  would  have  had  jurisdiction  to  hear 
the  charge  if  there  had  not  been  a  warrant,  they  had  no  such 
jurisdiction  in  consequence  of  there  being  a  warrant,  unsup- 
ported by  a  sworn  information.  Nothing  short  of  a  clear 
statutory  enactment  would  justify  such  a  conclusion.  That 
there  is  no  such  statutory  enactment  I  think  is  clear.  But 
it  is  said  there  are  decisions  which  govern  the  case.  The 
decision  most  relied  upon  on  behalf  of  the  prisoner  Hughes 
is  Reg.  v.  Scotton  ('),  but  it  will  be  seen  by  examining  that 
case  that  the  veiy  ground  upon  which  it  was  decided  is 
wanting  in  the  present  case.  The  indictment  was  for  per- 
jury on  the  hearing  before  justices  of  an  information  laid 
tinder  1  &  2  Wm.  4,  c.  32,  ss.  30  and  41,  and  the  court  held, 
that  the  justices  had  no  jurisdiction  to  hear  it,  because  by 
8.  9  of  6  &  7  Wm.  4,  c.  65,  it  was  expressly  made  a  condi- 
tion precedent  to  any  further  step,  beyond  the  information, 
that  the  matter  of  the  information  should  be  deposed  to  by 
oath  of  the  informer,  or  some  other  credible  witness,  and  no 
such  deposition  had  been  made.  Whether  that  case  was 
rightly  decided  may,  I  think,  admit  of  considerable  doubt, 
having  regard  to  the  qualified  language  of  the  proviso  at 
the  end  of  s.  9,  but,  assuming  the  right  construction  to  have 
been  put  upon  it,  there  is  no  such  enactment  in  the  present 
case,  or  anything  like  it.  I  think  it  unnecessary  to  review 
all  the  cases  which  were  cited  in  the  course  of  the  argument, 
partly  because  I  do  not  think  any  of  them  are  conclusive 
either  way  ;  but  mainly  because  I  found  my  judgment  upon 
this,  that  the  ^provisions  contained  in  the  17th  sec-  [631 
tion  of  the  34  &  35  Vict.  c.  112  (which  incorporates  the  11  & 
12  Vict.  c.  43)  relative  to  process  in  proceedings  for  the 
purpose  of  bringing  accused  persons  before  justices,  are  in 
my  opinion  directory  only,  and  do  not  in  any  way  affect  the 
jurisdiction  of  justices  to  hear  charges  made  against  persons 

(»)  6  Q.  B.,  493;   13  L.  J.  (M C),  68;  1  New  Sess.  Gas.,  27. 

29  Exo.   Rkp.  11 
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who  are  before  theoi,  and  who  are  accused  of  offences  over 
which  they  have  jurisdiction.  The  proviso  at  the  end  of  s.  1 
of  11  &  12  Vict.  c.  43,  strongly  supports  this  view.  We  are 
pot  told  by  the  learned  judge  who  lias  stated  this  case,  how 
the  justices  dealt  with  Stanley,  but  we  are  informed  by 
counsel  at  the  bar  that  they  convicted  him  summarily,  and 
sentenced  him  to  imprisonment.  In  my  opinion  it  is  imma- 
terial, for  the  present  purpose,  how  the  justices  disposed  of 
the  charge,  the  only  question  before  us  being  whether  the 
justices  had  jurisdiction  to  hear  it,  and  to  receive  evidence 
upon  oath  in  support  of  it.  I  think  they  had,  and  that  the 
question  put  to  us  should  be  answered  in  the  aflSrmative. 

Field,  J.:  lam  of  opinion  that  this  conviction  should 
be  affirmed.  I  do  not  desire  to  add  anything,  except  that, 
after  the  discussion  in  the  present  case,  I  have  again  con- 
sidered the  case  of  BlaJcew.  Beech  {')2iXidi  with  the  result  that 
I  am  unable  to  alter  the  view  which  I  then  took  of  that  case. 

HuDDLESTON,  B. :  The  question  in  this  case  is  :  whether 
a  conviction  for  perjury  committed  by  the  prisoner  Hughes 
before  justices  should  be  quashed  because  there  was  no  in- 
formation on  oath  for  the  warrant  upon  which  Stanley,  the 
party  charged,  was  brought  before  the  justices. 

The  charge  against  Stanley  before  the  justices  was  for 
obstructing  Hughes,  a  police  constable,  in  the  discharge 
(execution)  of  his  duty. 

It  is  not  stated  in  the  case  under  what  statute  the  charge 
was  made  against  Stanley ;  it  might  therefore  have  been 
under  34  &  35  Vict.  c.  112,  s.  12,  by  which  Stanley  might 
be  convicted  summarily;  or  it  might  have  been  under  24  & 
25  Vict.  c.  100,  s.  38,  by  which  he  might  have  been  sent  for 
trial  to  the  assizes  or  sessions.  If  the  charge  be  for  an 
632]  offence  under  the  former  act  it  *may,  by  s.  17,  be 
prosecuted  in  manner  directed  by  Jervis^s  Act,  c.  43.  Sec- 
tion 1  of  that  act  provides  that  ''where  an  information 
shall  be  laid  that  any  person  has  committed  any  offence 
for  which  he  is  liable* by  law  on  summary  conviction,  the 
justice  may  issue  his  summons."  This  is  the  process  by 
which  the  person  to  be  charged  is  called  on  to  appear.  By 
s.  2 :  If,  being  served,  the  party  does  not  appear,  a  war- 
rant may  issue,  or  a  warrant  may  issue  in  the  tirst  instance 
if  the  justice  shall  think  fit ;  but  in  both  these  cases 
the  matter  of  the  information  must  be  substantiated  to 
the  satisfaction  of  the  justice  by  oath,  or  affirmation, 
and  if  the  summons  is  not  obeyed  the  justice  may  pro- 
ceed ex  parte  on  proof  of  due  service.     By  s.  10  it  is  de- 

0)  1  Ex.  D.,  320;  45  L.  J.  (M.C.),  ill. 


Vol.  lY.]  QUEEN'S  BENCH  DIVISION.  83 

Tlie  Queen  v.  Hughes.  1879 

ciared  (that  is  declaratory  of  the  common  law),  and  en- 
actHd,  that  the  complaint,  in  case  of  an  order,  and  the 
information  in  case  of  a  summary  conviction,  shall  be  made 
or  laid  without  any  oath  or  affirmation,  except  where  war- 
rants are  issued  in  the  first  instance  to  apprehend.  And 
then  the  matter  of  the  information  must  be  substantiated 
by  the  oath  or  affirmation  of  the  informant.  Sect.  13  deals 
with  the  appearance  or  default  of  the  party  charged,  and 
provides  that  the  case  may  be  heard  in  his  absence,  on  due 
proof  of  the  service  of  the  summons,  or  a  warrant  for  his 
apprehension  issued  and  committal,  and  for  the  dismissal 
of  complaint  or  information  if  the  complainant  or  informant 
does  not  appear  by  himself,  counsel  or  attorney,  and  for  the 
adjournment  of  the  hearing,  and  concludes  thus,  ''but  if 
botli  parties  appear  either  personally,  or  by  their  respective 
counsel  or  attorneys,  before  the  justice  or  justices  who  are 
to  hear  and  determine  such  complaint  or  information,  then 
such  justice  or  justices  shall  proceed  to  hear  and  determine 
the  same."  The  object  of  all  these  provisions  is  to  bring 
the  party  accused  before  the  justices,  to  enforce  his  pres- 
ence, and  to  enable  them  to  deal  with  him  in  his  absence  ; 
but  when  he  is  before  them  the  justices  are  required,  and 
shall  proceed,  to  hear  ^nd  determine. 

The  information  on  oath  is  not  necessary  to  give  the  jus- 
tices jurisdiction  to  try,  though  it  is  necessary  to  give  tnem 
jurisdiction  to  issue  a  warrant  to  apprehend.  The  jurisdic- 
tion to  try  arises  on  the  appearance  of  the  party  charged, 
the  nature  of  the  charges,  and  the  charging  of  the  defend- 
ant. Sect.  14  shows  what  is  to  take  place  at  the  hearing, 
"when  such  defendant  shall  be  present  *at  such  hear-  [633 
ing,  the  substance  of  the  information  shall  be  stated  to  him" 
(this  is  unchanging).  The  word  ''state"  is  important  as 
pointing  out  that  no  summons,  information,  or  other  docu- 
ment is  to  be  read  or  shown  to  him.  An  information  is 
nothing  more  than  what  the  word  imports,  namely,  the  state- 
ment by  which  the  magistrate  is  informed  of  the  offence  for 
which  the  summons  or  warrant  is  required,  and  it  need  not 
be  in  writing  unless  the  statute  requires.  The  magistrate 
to  whom  it  is  made  is  not  necessarily,  and  very  often  is  not, 
one  of  the  magistrates  by  whom  the  case  is  subsequently 
lieard.  In  practice  an  information  is  never  produced  before 
the  justices.  If  in  writing  it  remains  with  the  magistrate 
granting  the  summons  or  warrant,  as  the  warrant  remains 
in  the  custody  of  the  constable.  The  clerk  to  the  justices, 
or  the  police  officer  present,  states  the  substance  of  the  in- 
formation,   that  is  the  nature  of  the  charge.     Sometimes 
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where  there  is  a  charge  sheet,  as  in  the  metropolitan  dis- 
trict, reading  from  it,  otherwise  not.  The  charge  sheet  is 
merely  the  statement  drawn  up  by  the  inspector  at  the  sta- 
tion of  the  charge  preferred  before  him.  He  states  in  fact 
the  substance  of  the  charge  or  information,  and  the  prisoner 
is  called  on  to  plead.  He  may  admit  the  truth  and  plead 
guilty,  or  he  may  not  admit  the  truth  and  desire  to  be  tried 
for  it — or  he  may  apply  to  adjourn,  or  object  to  the  juris- 
diction. But  if  he  make  no  objection  (and  here  it  is  found 
that  Stanley  made  no  objection)  the  case  must  proceed. 
Principle  and  the  authorities  seem  to  show  that  objections 
and  defects  in  the  form  of  procuring  the  appearance  of  a 
party  charged  will  be  cured  by  appearance.  The  principle 
IS,  that  a  party  charged  should  have  an  opportunity  of 
knowing  the  charge  against  him,  and  be  fully  heard,  before 
being  condemned.  If  he  has  the  opportunity,  the  method 
by  which  he  is  brought  before  the  justice  cannot  take  away 
the  jurisdiction  to  hear  and  determine,  when  he  is  before 
them.  The  arrest  of  Stanley  was  no  doubt  illegal,  there  had 
been  no  information  on  oath  to  justify  the  warrant,  and  it 
might  be,  that  if  the  objection  had  been  taken  the  magis- 
trates might  have  entertained  it,  but  they  could  then  and 
there  have  issued  their  summons  for  Stanley's  apprehension 
at  once  on  a  verbal  information  which  would  be  good.  Rex 
634]  V.  Fuller  (*) ;  and  have  proceeded  to  hear  and  *deter- 
mine,  though  if  the  defendant  objected,  they  ought  to  ad- 
journ, so  that  he  might  know  the  charge  and  be  prepared 
to  meet  it.  Rex  v.  Stone  {^)  was  a  conviction  on  the  Game 
Laws.  The  objection  that  there  had  been  no  summons  was 
abandoned  on  argument,  and  Lord  Kenyon,  at  p.  649,  and 
Mr.  Justice  Le  Blanc,  at  p.  654,  point  out  that,  "Justice 
requires  that  a  party  should  be  duly  summoned,  and  fully 
heard,  before  he  is  condemned,  but  if  he  be  present  at  the 
time  of  the  proceeding  and  heard  the  charge  and  the  wit- 
nesses, and  not  have  asked  for  any  further  time  to  bring 
forward  his  defence,  if  he  had  any,  this  at  all  times  has 
been  held  sufficient."  This  was  the  case  in  which  the  ob- 
jection was  made  to  the  conviction,  that  it  did  not  appear 
on  the  face  of  it  that  the  defendant  was  duly  summoned, 
but  the  principle  is  the  same.  In  Reg.  v.  Shawi^),  where 
there  was  no  information  of  any  kind,  Erie,  C. J.,  points  out 
that  where  the  parties  are  before  a  magistrate  who  has  ju- 
risdiction in  respect  of  time  and  place  (as  the  magistrates 
had  here),  no  summons  or  information  is  necessary  to  com- 

1  Ld.  Rayni.,  509.  («)  1  East  639,  648. 
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plete  his  jurisdiction,  unless  the  obligation  is  imposed  by 
the  statute  which  constitutes  the  offence  (and  certainly  that 
is  not  imposed  by  the  11  &  12  Vict.  c.  112).  Blackburn,  J., 
says  no  information  was  required.  It  is  material  to  know 
what  the  charge  is  (and  here  the  case  finds  Stanley  was 
charged  with  obstructing  the  police  constable  in  the  dis- 
cbarge of  his  duty^.  Sometimes  a  summons  or  other  wri- 
ting may  be  required,  but  no  antecedent  information  is 
necessary.  In  the  absence  of  one,  the  party  to  be  tried 
may,  if  he  pleases,  ask  for  an  adjournment ;  but  if  he  does 
not  do  so,  the  adjudication  is  good,  and  Montague  Smith,  J., 
says  no  information  or  summons  is  necessary  where  the 
party  appears  voluntarily  (and  I  do  not  think  that  it  makes 
any  difference,  if  he  be  there  compulsorily).  It  is  to  be  ob- 
served that  this  decision  was  in  1865,  and  long  after  Jervis's 
Act  came  into  operation.  Indeed  Jervis's  Act  is  referred  to 
by  the  prisoner's  counsel.  Mr.  Bowen's  argument  in  this 
case  for  the  necessity  of  an  information  is  entirely  based  on 
Jervis's  Act.  This  case  is  therefore  a  distinct  authority 
that  the  absence  of  such  an  information  is  not  fatal  to  the 
jnri?'diction  of  the  justices.  In  Turner  v.  Postmaster- 
*General  (*)  it  was  held,  that  though  there  was  no  in-  [635 
formation  on  oath  (the  62d  section  of  24  &  26  Vict.  c.  97,  the 
statute  on  which  the  defendant  was  convicted,  requiring 
one),  that  after  appearance,  and  no  objection  made,  no  ob- 
jection to  the  jurisdiction  of  the  justices  to  convict  summa- 
rily could  be  taken,  and  that  any  defect  in  bringing  the 
party  before  the  justices  was  cured  by  appearance,  and  the 
merits  of  the  case  being  gone  into,  and  that  the  justices  had 
jurisdiction.  Blake  v.  Beech  {^)  is  to  the  same  effect.  I 
wish  to  say  that  I  subscribe  to  every  word  in  my  Brother 
Field's  judgment  in  that  case.  The  judgments  of  Cleas- 
by,  B.,  and  Grove,  J.,  are  based  on  the  ground  that  the  ob- 
jection to  the  want  of  an  information  was  distinctly  taken 
before  the  magistrates :  Heg,  v.  Berry  (*).  Reg,  v.  Fletch- 
er (*)  supports  the  same  principle,  though  they  were  sought 
to  be  distinguished  in  argument  by  suggesting  that  the  in- 
qniry  on  which  the  perjury  was  committed  was  of  a  quasi- 
civil  nature.  The  decision  in  Reg,  v.  Scottoni^)  was  on  the 
ground  that,  by  the  words  of  the  statute  6  &  7  Wm.  4,  c.  65, 
s.  9,  it  was  a  condition  precedent  to  any  further  step  that 

(')  5  B.  &  S..  756;  10  Cox's  C.  C,  16;  {*)  40  L.  J.  (M.C.),  128;  Law  Rep.,  1 

34  Lu  J.  (M.C.),  10.  C.  C.  R..  320. 
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the  matter  of  the  information  should  be  deposed  to  on  the 
oath  of  the  informer,  or  some  other  credible  witness.  I 
think,  therefore,  that  Stanley  being  before  the  justices,  and 
no  adjournment  asked  for,  and  being  charged  with  an  of- 
fence punishable  by  summary  conviction,  though  there  had 
been  no  information  on  oath  for  the  warrant,  that  false 
swearing  on  a  material  point  would  be  perjury.  The  pas- 
sages quoted  in  the  argument  from  Paley  on  Convictions, 
and  Smith's  Leading  Cases,  have  reference  to  the  statement 
of  the  information  in  the  old  form  of  conviction,  where  of 
course  it  became  necessary  to  show  in  that  part  of  the  con- 
viction all  the  ingredients  to  give  jurisdiction.  The  form  of 
conviction  in  Jervis's  Act  omits  the  information.  If  the 
offence  with  which  Stanley  was  charged  was  one  under  24  & 
25  Vict.  c.  100,  s.  38,  for  which  he  might  be  committed  for 
trial  at  the  assizes  or  quarter  sessions,!  entertain  no  doubt 
that  there  need  not  have  been  an  information  on  oath 
636]  *or  warrant  to  give  the  justices  jurisdiction  to  hear, 
and  commit  or  discharge. 

The  practice  of  justices  with  regard  to  indictable  offences 
is  regulated  by  Jervis's  Act,  11  &  12  Vict.  c.  42,  s.  8,  which 
provides  that  where  a  warrant  is  to  be  issued,  there  must  be 
an  information  in  writing  on  oath,  but  not  where  a  summons 
only  is  issued. 

There  is  no  section  pointing  out  what  is  to  be  done  at  the 
hearing,  as  in  Jervis's  Act,  11  &  12  Vict,  c:  43.  but  the  17th 
section,  which  applies  to  the  examination  of  witnesses,  pro- 
vides, "that  where  any  person  shall  appear  or  be  brought 
before  any  justice  charged  with  any  indictable  offence, 
whether  such  person  appear  voluntarily,  upon  summons,  or 
have  been  apprehended,  with  or  without  warrant,  or  be  in 
custody  for  the  same  or  any  other  offence,  depositions  shall 
be  taken,  and  the  oath  administered  before  the  witness  is 
examined."  The  justice  here,  therefore,  has  expressly  juris- 
diction to  administer  the  oath  to  the  witness  when  the  party 
charged  is  before  him,  whether  he  appear  or  be  brought 
there,  and  whether  there  be,  or  be  not,  a  warrant,  and  there- 
fore having  jurisdiction  to  administer  an  oath,  false  swear- 
ing on  a  material  point  would  be  perjury. 

But  apart  from  either  statute,  I  do  not  think  it  can  be 
doubted  that  a  police  constable  would  be  justified  in  taking 
into  custody,  without  summons  or  warrant,  any  person  who 
was  assaulting  and  obstructing  him  in  the  execution  of  his 
duty,  and  subsequently  charging  him  with  that  offence. 

Upon  such  a  charge  being  made,  although  it  was  entirely 
false,  the  magistrate  before  whom  it  is  made  must  inquire 
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into  its  truth,  and  to  do  so,  must  have  jurisdiction  toad- 
minister  an  oath,  and  false  swearing  in  that  inquiry  on  a 
material  point  would  be  perjury.  In  any  view,  therefore,  I 
am  of  opinion  that  the  conviction  must  be  affirmed. 

Dknman,  J.:  I  conceive  the  true  meaning  and  effect  of 
the  case  submitted  to  us  by  the  learned  Lord  Justice  to  be 
as  follows: 

John  Stanley  was  improperly  arrested  by  the  defendant 
Owen  Hughes,  a  constable,   who  had  obtained  a  form  of 
warrant  from  the  clerk  to  the  clerk  of  the  justices,  which 
was  filled  up  by  the  clerk,  or  by  Hughes,   in  the  usual 
form  as  for  a  charge  of  assaulting  and  *obstructing    [637 
Hughes,   being  a  constable,  in  the  execution  of  his  duty. 
This  wan-ant  was  improperly  signed  by  the  magistrate, 
without  requiring  any  information,   either  in  writing,   or 
upon  oath.     The  magistrates  at  petty  sessions  finding  Stan- 
li^y  before  them,  and  having  been  verbally  informed,  either 
by  Hughes  or  their  own  clerk,  that  Hughes  charged  Stanley 
with  assaulting  him  and  obstructing  him  in  the  execution 
of  his  duty,  and  without  inquiring  how  Stanley  had  been 
brought  there,  administered  an  oath  to  Hughes,  and  took 
evidence,  in  the  course  of  which,  Hughes  committed  per- 
jury, if  perjury  in  law  could  be  committejd  in  such  a  case  ; 
the  only  point  raised  for  our  consideration  being  that  the 
absence  of  a  written  information,  or  of  an  information  upon 
oath,  was  fatal  to  a  conviction  for  perjury.     No  question 
was  raised  at  the  petty  sessions  as  to  the  existence  of  an  in- 
formation, or  as  to  the  existence  or  legality  of  the  warrant,  or 
arrest.     These  objections  were  first  suggested  upon  the  trial 
of  Hughes  for  perjury.     Stanley  made  no  objection  to  the 
charge  being  heard,  and  called  a  witness  in  his  own  behalf. 
He  was,  in  fact,  as  was  admitted  upon  the  argument,  though 
not  stated  in  the  case,  convicted,  and  sentenced  to  six  months' 
imprisonment  with  hard  labor,  a  sentence  which  could  only 
have  been  passed,  upon  summary  conviction  under  the  pow- 
ers of  34  &  36  Vict.  c.  112,  s.  12.   The  case  has  been  twice  most 
ably  and  elaborately  argued,  and  for  some  time  I  doubted 
whether  the  conviction  could  be  sustained ;   but  upon  full 
consideration  I  am  satisfied  that  it  ought  to  stand.     The  main 
argument  for  the  defendant  was  based  upon  the  ground 
that  the  offence  of  which  he  was  convicted  was  one  under 
statute  34  &  35  Vict.  c.  112,  s.  12,  and  that  by  virtue  of  s.  17 
of  that  act,  coupled  with  the  provisions  of  11  &  12  Vict.* 
c.  43,  thereby  incorporated,  the  whole  proceeding  was  void 
and  without  jurisdiction  for  want  of  an  information  upon 
oath.     I  am  of  opinion,  however,  that  we  ought  not  to  have 
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regard  to  the  conviction,  in  considering  whether  perjury  was 
committed,  but  to  look  to  the  moment  at  which  the  false 
evidence  was  given,  and  consider  whether,  at  that  moment, 
the  magistrates  had  jurisdiction  to  hear  that  evidence  judi- 
cially. And  I  think  that  they  had  jurisdiction  to  hear  that 
evidence  judicially  if,  at  the  time  at  which  it  was  given,  it  was 
638]  evidence  which,  in  any  possible  event,  they  *mighfc 
have  acted  upon  judicially  in  a  matter  within  their  jurisdic- 
tion ;  whether  the  result  of  their  acting  upon  it  might  have 
been  to  convict,  or  to  acquit,  or  to  adjourn,  or  to  send  for 
trial,  or  to  take  bail,  or  to  do  any  other  judicial  act  within 
their  competency.  At  the  moment  at  which  the  false  evi- 
dence in  question  was  given,  it  appears  to  me  that  there  was 
nothing  to  compel  the  magistrates  to  inquire  into  the  mode 
in  which  Stanley  had  been  brought  before  them.  If,  as  I 
suppose  (and  here  I  am  putting  the  case  as  favorably  as  it 
can  be  put  for  the  defendant),  nothing  more  happened  than 
that  the  magistrate  inquired  "what  is  the  charge  against 
that  man?"  And  Hughes  said  in  answer,  "I  charge  him 
with  assaulting  me,  and  obstructing  me  in  the  execution  of 
my  duty."  I  apprehend  that  the  magistrates  would  at  once 
have  had  jurisdiction  to  put  Hughes  upon  his  oath  and  in- 
quire into  several  matters  upon  any  one  of  which  the  per- 
jury might  have  been  committed,  wholly  without  reference  to 
what  they  might  in  the  result  feel  themselves  bound  to  do  or 
not  to  do.  For  example,  they  might  have  inquired  into  the 
name  and  number  of  Hughes,  and  whether  he  was  really  a 
member  of  the  police,  and  actually  on  duty  at  the  time  of  the 
alleged  assault,  whether  Stanley  was  really  the  person  who 
had  assaulted  him  or  not,  how  he  was  dressed,  whether  he 
was  alone  or  with  others,  &c.,  and,  indeed,  even  if  the  juris- 
diction of  the  magistrates  to  convict,  depended  upon  whether 
he  had  arrested  Stanley  in  the  act,  or  brought  him  up  upon 
a  legal  warrant  afterwards  obtained,  this  very  question  might 
have  been  a  legitimate  subject  of  inquiry.  Considering  that 
this  was  a  case  in  which  Hughes  complained  of  an  assault 
upon  himself,  it  need  not  have  occurred  to  the  magistrates 
in  the  first  instance  that  any  warrant  at  all  would  have  been 
necessary,  for  there  is  nothing  in  any  of  the  statutes  to  re- 
peal the  common  law,  which  would  have  enabled  Hughes, 
if  the  charge  were  a  true  one,  to  bring  Stanley  at  once  before 
the  magistrates  without  any  warrant  at  all.  The  charge 
actually  made,  as  stated  in  the  case,  according  to  my  under- 
standing of  it,  is  much  more  nearly  in  accordance  with  the 
provisions  of  24  &  25  Vict.  c.  100,  s.  38,  than  with  those  of 
34  &  35  Vict.  c.  112,  s.  12.     It  included  a  breach  of  the 
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peace,  and  I  can  see  no  reason  why  the  magistrates,  at  all 
events  in  the  absence  of  any  objection  on  the  ground  of 
*the  illegality  of  the  arrest,  or  the  want  of  an  in-  [639 
formation,  should  not  have  administered  an  oath,  and  in- 
quired into  the  charge,  at  all  events  until  any  dopbt  arose 
jis  to  their  jurisdiction  to  deal  with  it  finally  by  conviction. 
It  was  contended  that  even  under  11  &  12  Vict.  c.  42,  re- 
lating to  indictable  offences,  the  right  of  the  magistrates  to 
inquire  would  not  be  well  founded,  in  the  absence  of  an 
information  in  writing  or  upon  oath;  but  I  am  of  opinion 
that  there  is  nothing  in  that  act  to  destroy  the  jurisdiction 
of  the  magistrates  to  inquire  into  a  charge  of  an  indictable 
offence  where  the  person  charged  is  actually  in  custody  be- 
fore them.  The  1st  section  of  that  act  shows  that  the  pro- 
visions relating  to  warrants  and  informations  are  not  intended 
to  apply  to  such  a  case,  but  are  merely  provisions  for  the 
purpose  of  bringing  people,  not  already  in  custody,  before 
the  justices.  Tiieir  jurisdiction  to  convict  appears  to  me 
to  be  a  totally  different  question  from  the  question  whether 
they  had  jurisdiction  to  take  evidence  in  such  a  case,  but  it 
is  not  necessary  to  consider  further  the  question,  whether  the 
conviction  was  good  or  bad,  and  I  express  no  opinion  upon 
it.  I  cannot  hold  that  the  magistrates  who  tried  and  con- 
victed Stanley  (even  if  the  conviction  be  one  that  cannot  be 
supported)  had  no  jurisdiction  to  administer  an  oath  to 
Hughes,  or  that  any  evidence  he  gave  relevant  to  a  verbal 
charge  of  assault  and  obstruction  was  coram  non  judice. 
The  case  of  Reg.  v.  Scotlon{^\  which  at  first  seemed  to  me 
to  be  in  favor  of  the  defendant's  contention,  is  I  think  clearly 
distinguishable  on  the  ground  that  there  the  court  thought 
that  the  only  possible  foundation  of  the  magistrates'  juris- 
diction was  an  information,  whereas  in  the  present  case  there 
was  nothing  to  prevent  the  magistrates  from  proceeding  to 
inquire  into  a  charge  which,  in  at  least  one  other  lawful 
manner,  might  have  been  brought  before  them  without  any 
information  at  all,  and  either  adjudicated  upon  b}^  them,  or 
sent  for  trial. 

In  the  view  I  take  of  this  case,  it  is  unnecessary  to  discuss 
more  fully  the  contention  of  the  defendants'  learned  coun- 
sel as  to  the  applicability  of  Jervis's  Acts  to  the  case,  upon 
the  supposition  that  because  the  conviction  was  one  under 
34  &  35  Vict.  c.  112,  no  evidence  given  upon  the  hearing 
could  be  the  subject  of  an  indictment  for  perjury  in  the  ab- 
sence of  an  information  on  oath  *or  in  writing.  In  [640 
my  view,  all  that  was  necessary  to  give  the  magistrates  juris- 

(«)  5  Q.  B.,  493;  13  L.  J.  (M.C.),  58  ;  1  New  Sess.  Gas.,  27. 

29  Eng.  Rkp.  12 


90  QUEEN'S  BENCH  DIVISION  [Vol.  IV 

1879  The  Queen  v.  Hughes. 

diction  to  hear  evidence  was, 'that  there  should  be  before 
them  a  person  charged  with  an  oflfence  within  their  general 
jurisdiction,  under  such  circumstances  as  to  call  upon  them 
to  take  evidence  before  they  could  decide  whether  they 
should  exjercise,  or  abstain  from  exercising,  some  legal  power 
which  they  possessed.  For  the  reasons  above  given,  I  think 
such  was  the  case  here  and  that  the  evidence  falsely  and 
corruptly  given  upon  oath,  and  which  must  be  taken  to 
have  been  held  by  the  learned  Lord  Justice  to  have  been 
relevant,  and  material  to  the  subject-matter  of  inquiry  before 
the  justices,  cannot  be  said  to  have  been  coram  nonjudice. 
The  indictment,  on  being  referred  to,  appears  to  have  con- 
tained an  allegation  that  the  perjury  was  committed  upon 
the  hearing  of  a  ''complaint  or  information,"  and  this  is  no 
doubt  language  which  would  at  first  sight  lead  one  to  ex- 
pect that  proof  would  have  been  given  of  a  charge,  made 
otherwise  than  in  the  way  in  which  it  appears  to  me  that  the 
case  states  the  charge  in  this  case  to  have  been  made.  But 
I  do  not  think  that  the  words  "complaint  or  information" 
are  inconsistent  with  a  verbal  charge  made  under  the  cir- 
cumstances suggested  above.  The  statute  14  &  16  Vict, 
c.  100,  s..  20,  which  is  applicable  to  the  case,  provides  that 
"in  every  indictment  for  penury  it  shall  be  sufficient  to  set 
forth  the  substance  of  the  offence  charged  upon  the  defend- 
ant, and  by  what  court  or  before  whom  the  oath  was  taken, 
without  setting  forth  the  bill,  answer,  information,  indict- 
ment, declaration,  or  any  part  of  any  proceeding,  either  in 
law  or  equity,  and  without  setting  forth  the  commission  or 
authority  of  the  court  or  person  before  whom  such  offence 
was  committed."  All  that  is  necessary,  since  that  statute, 
is  that  the  indictment  should  show  that  there  was  a  proceed- 
ing pending  before  the  court  over  which  the  court  had  juris- 
diction, and  I  think  this  does  sufficiently  appear  in  the 
present  case,  and  that  it  is  not  necessary  to  tie  down  the 
meaning  of  the  words  to  any  particular  form  of  information 
or  complaint.  For  these  reasons  I  am  of  opinion  that  the 
conviction  ought  to  be  affirmed. 

Lord  Coleridge,  C.J.:  I  am  desired  to  state  that  the 
Lord  Chief  Baron  dissents  from  the  judgment  of  the  major- 
641]  i^y  of  the  *court.  I  had  mj^self  prepared  a  judg- 
ment, but  after  having  had  the  advantage  of  reading  the 
judgment  of  my  Brother  Hawkins,  I  do  not  think  it  neces- 
sary to  read  it,  as,  without  binding  myself  to  every  single 
expression  used  by  my  Brother  Hawkins,  I  concur  in  the 
result  he  has  arrived  at,  and  expressed  in  forcible  language, 
and  in  the  train  of  reasoning  by  which  he  has  arrived  at  that 
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result.  This  being  also  the  view  of  the  majority  of  this  court, 
the  conviction  will  be  affirmed. 

Conviction  affirmed. 

Solicitors  for  prosecution  :  The  Solicitors  to  the  Treasury. 
Solicitors  for  defence:  Simpson^  Hammond  <6  Cb.,  agents 
for  J.  W.  Hughes,  Bangor. 

The  prisoner  was  convicted  of  per-  The  prisoner  was  indicted  for  per- 
jury, alleged  to  have  been  committed  jury,  commixed  by  him  as  a  witness 
upon  the  hearing  of  an  application  for  on  an  information  before  justices, 
an  order  of  affiliation.  The  informa-  against  A.  6.  for  furiously  riding 
tion  laid  by  the  mother  was  duly  contrary  to  sec.  78  of  the  5  &  6  Will, 
proved,  and  it  was  shown  that  the  4,  c.  60  (Highway  Act) :  Held,  that  as 
putative  father  appeared  before  the  that  section  gives  the  justices  no  juris- 
justices.  and  that  evidence  was  given  diction  to  impose  any  penalty  for  furi- 
on  both  sides  :  ous  riding,  the  prisoner  did  not  com- 

Held,  that  the  father  having  appeared  mit  the  crime  of  perjury:   Reg.  t.  Ba- 

and  not  having  raised  any  objection  to  con,  11  Cox's  Cr.  Cas.,  540. 

the  summons,  it  was  not  necessary  to  An   indictment   for  perjury  commit- 

refer  to  it  or  give  any  evidence  of  its  ted  at  quarter  sessions,  alleged  "that 

existence  on  the  trial  for  perjury  :  The  at,  &c."  a  certain  indictment  for  mis- 

Qaecn   f.    Smith,   L.    R.,    1  C.  C.  R.,  demeanor,  in  which  A.  was  prosecutor, 

110.  and  B.  and  C.  defendants,  **  came  on  to 

A  witness  who  testifies  falsely  as  to  be  tried  in  due  form  of  law,  and  was 
a  material  fact  is  guilty  of  perjury,  then  and  there  tried  by  a  jury,  &c., 
thoagli  he  was  not  a  competent  witness  upon  which  said  trial  the  now  de- 
in  the  case,  and  was  especially  inad-  fendant  appeared  as  a  witness,  and 
missible  to  prove  the  fact  to  which  he  was  then  duly  sworn  before  the  jus- 
testified.     So  held  where,  in  an  action  tices,"  etc. 

of  divorce,  the  husband — ^his  wife  Held,  upon  an  objection  that  the 
having  borne  a  child — testified  that  he  court  before  which  the  perjury  was 
had  no  sexual  intercourse  with  her  committed  had  no  jurisdiction,  because 
daring  marriage:  Chamberlain  v.  Peo-  the  indictment  did  not  show  the  mis- 
pie,  23  N.  Y.,  85  :  Regina  «.  Gibbon,  demeanor  to  be  one  triable  at  quarter 
Leigh  &  Cave,  109  ;  Vansteenburgh  sessions :  that  the  indictment  sufil- 
c.  Kortz,  10  Johns.,  1G7 ;  Pratt  v.  ciently  alleged  the  substance  of  the 
Price,  11  Wend.,  127.  offence  charged   against  the  now  de- 

Contra  :  Regina  i7.  Sullivan,  8  Irish  fendant,  and  that  the  court  had  compe- 

Rep.,  C.  L.,  404.  tent  authority  to  administer  the  oath  : 

See    Regina   c.  Mullaney,   Leigh  &  Reg.   -p.    Dunning,   11  Cox's  Cr.  Cas., 

Cave,  593,  10  Cox's  Cr.  Cas.,  97.  651,  L.  R.,  1  C.  C.  Res.,  290. 


[4  Queen's  Bench  Division,  641.] 
March  2,  1«79. 

The  Queen  on  the  Prosecution  of  Crisp,  Appellant; 

Sir  R.  Wallace,  Respondent, 

Eighvay — Diversion —  Validiiy  of  CfrtificcUe  of  Jimticei — 5  <t  6  Wm.  4,  c.  60,  s.  85. 

Justices  in  certifying  under  5  A  6  Wm.  4,  c.  60,  s.  85,  that  they  liave  viewed  a 
Iiighway  proposed  to  be  diverted,  and  tliat  the  proposed  new  highway  is  nearer  or 
more  commodious  to  the  public,  must  so  certify  from  their  own  inspection,  and  not 
is  the  result  of  inquiries  from  other  persons. 
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When,  therefore,  justices  certified  that  the  proposed  new  highway  would  be  more 
commodious  to  the  public  than  the  present  highway  because,  *'  upon  inquiries,'*  they 
found  that  the  old  path  was  inconvenient,  and  the  new  path  convenient: 

Heldy  that  the  certificate  was  invalid. 


[4  Queen's  Bench  Division,  661.] 

May  30,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

661]  *Drew  V.  NUNN. 

Lunatic — Principal  and  Agent — Contract  made  %oHh  Agent  of  Lunatic — Notice  to  Con" 

tractee  of  Termination  of  Agents  Authority. 

The  plaintiff  was  a  tradesman,  and  the  defendant  had  given  his  wife  authorit}'^  to 
deal  with  the  plaintiff,  and  had  held  her  out  as  his  agent  and  as  entitled  to  pledge 
his  credit.  Afterwards,  the  defendant  became  insane,  and  whilst  his  malady  lasted, 
his  wife  ordered  goods  from  the  plaintiff,  who  accordingly  supplied  them.  At  the 
time  of  supplying  the  goods  the  plaintiff  was  unaware  that  the  defendant  had  become 
insane.  The  defendant  afterwards  recovered  his  reason,  and  then  refused  to  pay  for 
the  goods  supplied  to  his  wife  by  the  plaintiff: 

Held,  that  the  defendant  was  liable  for  tlie  price  of  the  goods. 

This  was  an  action  brought  by  a  tradesman  to  recover  the 
price  of  goods  supplied  to  the  defendant's  wife  upon  her 
order  whilst  the  defendant  was  insane.  The  following  facts 
were  proved  at  the  trial  before  Mellor,  J. 

The  wife  of  the  defendant  began  to  deal  with  the  plaintiff 
662]  in  *1872 ;  the  defendant  had  been  present  when  some 
of  the  goods  were  ordered  by  his  wife,  and  also  had  paid  for 
some  of  them.  The  defendant  became  ill  in  1873,  and  in  the 
month  of  November  he  instructed  his  agent  to  pay  all  his 
income  to  his  wife,  and  empowered  her  to  draw  checKs  upon 
his  bankers.  He  became  insane  in  December,  and  was  con- 
fined in  an  asylum  until  April,  1877.  Whilst  the  defendant 
was  in  the  asylum,  his  wife  ordered  goods  from  the  plaintiff, 
who  supplied  them  to  her  upon  credit.  The  plaintiff  was 
ignorant  that  the  defendant  was  insane  and  had  been  placed 
under  restraint  in  an  asylum,  and  he  did  not  know  that  the 
defendant's  income  was  pa;d  to  his  wife.  In  April,  1877, 
the  defendant  recovered  the  use  of  his  reason,  and  in  the 
June  following  revoked  any  authority  which  he  might 
have  given  to  his  wife  either  to  act  as  his  agent  or  to  pledge 
his  credit. 

Mellor,  J.,  refused  to  ask  the  jury  whether  the  income 
of  the  defendant's  wife  during  his  confinement  in  the  asy- 
lum was  sufficient  to  maintain  her,  and  directed  the  jury 
that  the  plaintiff  was  entitled  to  recover,  if  what  the  defend- 


Vol.  IV.]  QUEEN'S  BENCH  DIVISION.  93 


Drew  V.  Nunn.  «  1879 


ant's  wife  did  was  according  to  the  course  pursued  whilst 
the  defendant  lived  with  her.  The  jury  .found  a  verdict  for 
the  plaintiff. 

The  defendant  applied  to  the  Queen's  Bench  Division  for 
a  new  trial;  but  the  application  was  refused.  Upon  ap- 
peal to  this  court,  an  order  nisi  for  a  new  trial  was  granted 
upon  the  ground  of  misdirection. 

1878.  Nov.  22.  Willis,  Q,,Q,  {R,  0.  B.  Lane,  with  him), 
for  the  plaintiff,  showed  cause :  The  direction  of  Mellor,  J., 
was  right.  Insanity  does  not  revoke  an  authority  to  pledge 
the  credit  of  the  person  becoming  insane,  if  the  person 
giving  credit  is  unaware  that  it  has  supervened.  The  de- 
fendant had  so  conducted  himself  that  the  plaintiff  was  enti- 
tled to  assume  that  the  defendant's  wife  was  authorized  to 
act  as  his  agent,  and  therefore  Jolly  v.  Rees  (')  has  no  ap- 
plication to  the  present  case,  which  falls  within  the  princi- 
f)le  to  be  deduced  from  Ryan  v.  Sams{*).  A  lunatic  is 
iable  upon  a  reasonable  contract  entered  into  by  him,  if  the 
contmctee  did  not  know  *that  he  was  insane :  Browne  [663 
V.  Joddrell  (') ;  Baxter  v.  Earl  of  Portsmouth  {*) ;  Molton 
V.  CamroTix  {^).  In  this  case,  the  plaintiff  did  not  know  that 
the  defendant  was  insane,  and  therefore  it  does  not  fall 
within  the  principle  acred  upon  by  Patteson,  J.,  in  Dane 
V.  Viscountess  Kirkwall  (*).  Even  in  equity  the  contract  of 
a  lunatic  could  not  be  set  aside,  if  it  was  fair  and  had  been 
entered  into  without  notice  of  his  malady :  J}fiell  v.  Mor- 
ley{').  It  has  been  said  that  a  lunatic  cannot  appoint  an 
agent ;  but  this  doctrine  must  be  taken  subject  to  some  lim- 
itation. In  Stead  v.  Thornton  f),  the  defendant  at  the  time 
when  he  received  the  money  must  have  known  that  his 
alleged  principal  was  insane.  It  was  said  by  Parke,  B.,  in 
Tarbuc/c  V.  Bispham{*),  that  ''a  lunatic  is  not  competent 
to  appoint  an  agent ;"  but  this  dictum  was  merely  intended 
to  point  out  that,  after  insanity  has  supervened,  the  person 
afflicted  cannot  appoint  an  agent.  It  was  decided  in  Read 
V.  Legardi^^)  that  a  husband  is  liable  for  necessaries  sup- 
pliedto  his  wife  during  the  period  of  his  lunacy  ;  but  it  may 
be  conceded  for  the  plaintiff,  that  that  cgse  is  not  material 
here,  because  it  was  decided  upon  the  ground  of  the  relation 
existing   between   husband  and  wife  )  and  upon  a  similar 

(')  15  C.  B.  (N.S.),  628;  33  L.  J.  (C.P.),        (*)  2  Ex.,  487;    18  L.  J.  (Ex.),  68,  in 

177  Ex,  Ch.,  4  Ex.,  17  :  18  L.  J.  (Ex.),  866. 
(^  12  Q   B.,  460  ;  17  L.  J.  (Q.B.),  271.         (•)  8  C.  &  P.,  679. 
{')  Mi*od.  &  M.,  105.  C)  9  Ves.,  478. 

(*)  5  B  &  C.,  170;    sub.  nom.  Bagiier        (**)  3  B.  &  Ad.,  367  n. 
V  Earl  of  rorUmoulh,  7  D.  &  R.,  614.  (»)  2  M.  &  W..  2,  at  p.  8. 

•  -^  (•»)  6  Ex.,  636 ;  20  L.  J.  (Ex.),  309. 


94  QUEEirS  BENCH  DIVISION.  [Vol.  IV, 


1879  Drew  v.  Nunn. 


principle,  in  Richardson  v.  Du  Boisi^\  it  was  decided  that 
an  insane  husband  was  not  liable,  he  not  having  held  out  to 
the  plaintiff  his  wife  as  his  agent.  In  Davidson  v.  Wood{^') 
proof  was  allowed  against  the  estate  of  a  testator  for  money 
advanced  to  his  wife  during  his  lunacy  and  applied  by  her 
in  payment  of  her  expenses. 

[Bramwell,  L.J.:  Davidson  y ,  Wood {^)  is  not  in  point 
for  the  case  before  us ;  it  was  simply  a  case  of  liability  in 
respect  of  necessaries,  and  in  equity,  although  not  at  law,  a 
husband  was  bound  to  repay  money  advanced  to  her  in  or- 
der to  be  expended  in  necessaries  (*).] 

The  defendant's  counsel  may  rely  upon  Story  on  Agency, 
664]  *ch.  xviii,  par.  481,  but  the  authorities  cited  in  the  note 
thereto  (7th  ed.)  seem  to  throw  doubt  upon  the  doctrine  laid 
down  in  the  text.  The  authorities  are  collected  in  Chitty 
on  Contracts,  ch.  ii,  p.  133  (10th  ed.),  and  they  show  plainly 
that  a  lunatic  is  liable  upon  a  contract  into  which  he  enters 
with  a  person  dealing  with  him  bona  fide.  In  Manhy  v. 
Scott  {*)  three  of  the  judges  held  that  an  idiot  was  liable  for 
necessaries  supplied  to  him  as  a  housekeeper. 

Iforne  Payae^  for  the  defendant :  Mellor,  J.,  misdirected 
the  jury.  llpon  the  facts  proved  the  plaintiff  was  not  en- 
titled to  a  finding  in  his  favor.  The  general  rule  is  that  a 
lunatic  cannot  enter  into  contract ;  he  may  be  liable  for 
necessaries,  but  it  is  not  found  that  the  goods  supplied  were 
necessaries  for  the  defendant's  wife.  A  lunatic  is  incapable 
of  contracting  marriage.  Browning  v.  lieanei^) ;  he  cannot 
bind  himself  by  any  contract  which  may  impose  a  burden 
upon  him,  Howard  v.  Digby{^)\  he  cannot  appoint  an 
agent:  Stead  v.  Thornton i^)  \  Tarhnck  v.  BisphamU^),  In 
Story  on  Agency,  ch.  ii,  par.  6,  it  is  laid  down  in  broad 
terms  that  idiots  and  lunatics  are  wholly  incapable  of  ap- 
pointing an  agent.  A  man  incapable  of  managing  his 
affairs,  and  of  judgingof  the  consequences  of  his  acts,  ought 
not  to  be  held  responsible  upon  contracts  for  goods  which 
are  not  necessaries.  Upon  the  death  of  tlie  principal,  the 
authority  of  the  agent  is  terminated :  a  wife  cannot  bind  her 
husband's  estate  after  his  death.  Blades  v.  Freei^) ;  nor  is 
a  wife  personally  liable  who  contracts  upon  her  husband's 
behalf  in  ignorance  of  his  decease  :  Smout  v.  llbery  {''').  A 
similar  principle  ought  to  be  applied  in  the  present  case.    A 

(•)  Law  Rep.,  6  Q.  B.,  61.  {^)  2  Pliillim,  Eccl.  Cas..  69. 

(-)  1  D.  J.  &  S.,  465;    32  L.  J.  (Ch.).  («)  2  CI.  &  F..  634,  at  p.  061. 

400.  (')  3  B.  &  Ad.,  357  n. 

(»)  See  Jenner  v.  Morris,  3  D.  F.  4  J.,  (")  2  M.  &  W.,  2,  nt  p.  8,  per  Parke,  B. 

45;  30  L.  J.  (Ch.),  361.  (")  9  B.  <t  C,  167. 

(*)  1  Sid.,  112.  0«)  10  M.  ife  W.,  1. 
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lunatic  is  as  incapable  of  acting  as  if  he  were  dead,  and  he 
oaglit  not  to  be  held  responsible  for  the  acts  of  an  agent  ap- 
pointed whilst  he  was  sane.  Owing  to  his  mental  weakness 
he  has  no  power  of  controlling  the  agent,  or  of  disavowing 
acts  alleged  to  be  done  upon  his  behalf. 

Cut.  adv.  vuU. 

1879.  May  30.     The  following  judgments  were  delivered : 

Brett,  L.  J.:  This  appeal  has  stood  over  for  a  long  time, 
*principally  on  my  account,  in  order  to  ascertain  [665 
wliether  it  can  be  determined  upon  some  clear  principle.  I 
have  found,  however,  that  the  law  upon  this  subject  stands 
upon  a  very  unsatisfactory  footing. 

The  action  was  tried  before  Mellor,  J.,  and  was  brought 
to  recover  the  price  of  boots  and  shoes  supplied  by  the  plain- 
tiff to  the  defendant's  wife  whilst  the  defendant  was  insane. 
It  is  beyond  dispute  that  the  defendant,  when  sane,  had 
given  his  wife  absolute  authority  to  act  for  him,  and  held  her 
out  to  the  plaintiff  as  clothed  with  that  authority.  After- 
wards the  defendant  became  insane  so  as  to  be  unable  to  act 
upon  his  own  behalf,  and  his  insanity  was  such  as  to  be  ap- 
parent to  any  one  with  whom  he  might  attempt  to  enter  into 
a  contract.  Whilst  he  was  in  this  state  of  mental  derange- 
ment, his  wife  ordered  the  goods  from  the  plaintiff,  who  had 
no  notice  of  the  defendant's  insanity,  and  was  supplied 
with  them  by  him.  The  defendant  was  for  some  time  con- 
lined  in  a  lunatic  asylum,  but  he  afterwards  recovered  his 
reason,  and  he  has  defended  the  action  upon  the  ground 
that  by  his  insanity  the  authority  which  he  gave  to  his  wife 
was  terminated,  and  that  he  is  not  liable  for  the  price  of  the 
goods  supplied  pursuant  to  her  order.  Mellor,  J.,  left  no 
question  to  the  jury  as  to  the  extent  of  the  defendant's 
insanity,  but  in  effect  directed  them  as  matter  of  law  that 
the  plaintiff  was  entitled  to  recover.  I  think  it  must  be 
taken  that  the  defendant's  insanity  existed  to  the  extent 
which  I  have  indicated. 

Upon  this  state  of  facts  two  questions  arise.  Does  in- 
sanity put  an  end  to  the  authority  of  the  agent  ?  One  would 
expect  to  find  that  this  question  has  been  long  decided  on 
clear  principles;  but  on  looking  into  Story  on  Agency, 
Scotch  authorities,  Pothier,  and  other  French  authorities,  I 
find  tliat  no  satisfactory  conclusion  has  been  arrived  at.  If 
such  insanity  as  existed  here  did  not  put  an  end  to  the 
agent's  authority,  it  would  be  clear  that  the  plaintiff  is  en- 
titled to  succeed ;  but  in  my  opinion  insanity  of  this  kind 
does  put  an  end  to  the  agent's  authority.     It  cannot  be  dis- 
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puted  that  some  cases  of  change  of  status  in  the  principal 
put  an  end  fo  the  authority  of  the  agent:  thus,  the  bank- 
ruptcy and  death  of  the  principal,  the  marriage  of  a  female 
principal,  all  put  an  end  to  the  authority  of  the  agent.  It 
666]  niay  be  argued  that  this  result  ^follows  from  the  cir- 
cumstance that  a  different  principal  is  created.  Upon  bank- 
ruptcy the  trustee  becomes  the  principal ;  upon  death  tho 
heir  or  devisee  as  to  realty,  the  executor  or  administrator  as 
to  personalty;  and  upon  the  marriage  of  a  female  principal 
her  husband  takes  her  place.  And  it  has  been  argued  that 
by  analogy  the  lunatic  continues  liable  until  a  fresh  princi- 
pal, namely,  his  committee,  is  appointed.  But  I  cannot 
think  that  this  is  the  true  ground,  for  executors  are,  at  least 
in  some  instances,  bound  to  carry  out  the  contracts  entered 
into  by  their  testators.  I  think  that  the  satisfactory  prin- 
ciple to  be  adopted  is  that,  where  such  a  change  occurs  as 
to  the  principal  that  he  can  no  longer  act  for  himself,  the 
agent  whom  he  has  appointed  can  no  longer  act  for  liim. 
In  the  present  case  a  great  change  had  occurred  in  the  con- 
dition of  the  principal :  he  was  so  far  afflicted  with  insanity 
as  to  be  disabled  from  acting  for  himself ;  therefore  his  wife, 
who  was  his  agent,  could  no  longer  act  for  him.  Upon  the 
ground  which  I  have  pointed  out,  I  think  that  her  authority 
was  terminated.  It  seems  to  me  that  an  agent  is  liable  to 
be  sued  by  a  third  person,  if  he  assumes  to  act  on  his  prin- 
cipal's behalf  after  he  had  knowledge  of  his  principal's 
incompetency  to  act.  In  a  case  of  that  kind  he  is  acting 
wrongfully.  The  defendant's  wife  must  be  taken  to  have 
been  aware  of  her  husband's  lunacy;  and  if  she  had  as- 
sumed to  act  on  his  behalf  with  any  one  to  whom  he  him- 
self had  not  held  her  out  as  his  agent,  she  would  have  been 
acting  wrongfully,  and,  but  for  the  circumstance  that  she  is 
married,  would  have  been  liable  in  an  action  to  compensate 
the  person  with  whom  she  assumed  to  act  on  her  husband's 
behalf.  In  my  opinion,  if  a  person  who  has  not  been  held 
out  as  agent  assumes  to  act  on  behalf  of  a  lunatic,  the  con- 
tract is  void  against  the  supposed  principal,  and  the  pre- 
tended agent  is  liable  to  an  action  for  misleading  an  inno- 
cent person. 

The  second  question  then  arises,  what  is  the  consequence 
where  a  principal,  who  has  held  out  another  as  his  agent, 
subsequently  becomes  insane,  and  a  third  person  deals  with 
the  agent  without  notice  that  the  principal  is  a  lunatic? 
Authority  may  be  given  to  an  agent  in  two  ways.  First,  it 
may  be  given  by  some  instrument,  which  of  itself  asserts 
that  the  authority  is  thereby  created,  such  as  a  power  of  at- 
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torney  ;  it  is  of  itself  an  assertion  by  the  *principal    [667 
that  the  agent  may  act  for  him.     Secondly,  an  authority 
may  also  be  created  from  the  principal  holding  out  the 
agent  as  entitled  to  act  generally  for  him.     The  agency  in 
the  present  case  was  created  m  the  manner  last  mentioned. 
As  between  the  defendant  and  his  wife,  the  agency  expired 
upon  his  becoming  to  her  knowledge  insane  ;  but  it  seems  to 
nie  that  the  person  dealing  with  the  agent  without  knowl- 
edge of  the  principal's  insanity  has  a  right  to  enter  into  a 
contract  with  him,  and  the  principal,  although  a  lunatic,  is 
bound  so  that  he  cannot  repudiate  the  contract  assumed  to 
be  made  upon  his.  behalf.     It  is  difficult  to  assign  the 
ground  upon  which  this  doctrine,  which  however  seems  to 
me  to  be  the  true  principle,  exists.     It  is  said  that  the  right 
to  hold  the  insane  principal  liable  depends  upon  contract.     I 
have  a  difficulty  in  assenting  to  this.     It  has  been  said  also 
that  the  right  depends  upon  estoppel.     I  cannot  see  that  an 
estoppel  is  created.     But  it  has  been  said  also  that  the  right 
depends  upon  representations  made  by  the  principal  and 
entitling  third  persons  to  act  upon  them,  until  they  hear 
that  those  representations  are  withdrawn.     The  authorities 
collected  in  Story  on  Agency,  ch.  xviii,  §  481,  p.  610  (7th 
ed.),  seem  to  base  the  ri^)t  upon  the  ground  of  public  pol- 
icy :  it  is  there  said  in  effect  that  the  existence  of  the  right 
goes  in  aid  of  public  business.     It  is  however  a  better  way 
of  stating  the  rule  to  say  that  the  holding  out  of  another 
person  as  agent  is  a  representation  upon  which,  at  the  time 
when  it  was  made,  third  parties  had  a  right  to  act,  and  if 
no  insanity  had  supervened  would  still  have  had  a  right  to 
act.     In  this  case  the  wife  was  held  out  as  agent,  and  the 
plaintiff  acted  upon  the  defendant's  representation  as  to  her 
authority  without  notice  that  it  had  been  withdrawn.     The 
defendant  cannot  escape  from  the  consequences  of  the  rep- 
resentation which  he  has  made;  he  cannot  withdraw  the 
agent's- authority  as  to  third  persons  without  giving  them 
notice  of  the  withdrawal.     The  principal  is  bound,  although 
he  retracts  the  agent's  authority,  if  he  has  not  given  notice 
and  the  latter  wrongfully  enters  into  a  contract  upon  his 
behalf.     The  defendant  became  insane  and  was  unable  to 
withdraw  the  authority  which  .he  had  conferred  upon  his 
wife  :  he  may  be  an  innocent  sufferer  by  her  conduct,  but 
the  plaintiff,  who  dealt  with  her  bona  fiae^  is  also  innocent, 
and  where  one  of  two  persons  both  innocent  *mu8t     [668 
suffer  by  the  wrongful  act  of  a  third  person,  that  person 
making  the  representation  which,  as  between  the  two,  was 
the  original  cause  of  the  mischief,  must  be  the  sufferer  and 
29  Eng.  Rep.  13 
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must  bear  the  loss.     Here  it  does  not  lie  in  the  defendant's 
mouth  to  say  that  the  plaintiff  shall  be  the  sufferer. 

A  difficulty  may  arise  in  the  application  of  a  general  prin- 
ciple such  as  this  is.  Suppose  that  a  person  makes  a  rep- 
resentation which  after  his  death  is  acted  upon  by  another 
in  ignorance  that  his  death  has  happened :  in  my  view  the 
estate  of  the  deceased  will  be  bound  to  make  good  any  loss, 
wliich  may  have  occurred  through  acting  upon  that  repre- 
sentation. It  is,  however,  unnecessary  to  decide  this  point 
to-day. 

Upon  the  grounds  above  stated  I  am  of  opinion  that,  al- 
though the  authority  of  the  defendant's  wife  was  put  an  end 
to  by  his  insanity,  and  although  she  had  no  authority  to 
deal  with  the  plaintiff,  nevertheless  the  latter  is  entitled  to 
recover,  because  the  defendant  whilst  he  was  sane  made 
representations  to  the  plaintiff,  upon  which  he  was  entitled 
to  act  until  he  had  notice  of  the  defendant's  insanity,  and 
he  had  no  notice  of  the  insanity  until  after  he  had  supplied 
the  goods  for  the  price  of  which  he  now  sues.  The  direc- 
tion of  Mellor,  J.,  was  right. 

Bramwell,  L.  J.:  I  agree  with  the  judgment  just  deliv- 
ered by  Brett,  L.J.  It  must  be  taken  that  the  defendant 
told  the  plaintiff  that  his  wife  had  authority  to  bind  him ; 
when  that  authority  had  been  given,  it  continued  to  exist, 
so  far  as  the  plaintiff  was  concerned,  until  it  was  revoked 
and  until  he  received  notice  of  that  revocation.  It  may  be 
urged  that  this  doctrine  does  not  extend  to  insanity,  which 
is  not  an  intentional  revocation ;  but  I  think  that  insanity 
forms  no  exception  to  the  general  law  as  to  principal  and 
agent.  It  may  be  hard  upon  an  insane  principal,  if  his 
agent  abuses  his  authority  :  but,  on  the  other  hand,  it  must 
be  recollected  that  insanity  is  not  a  privilege,  it  is  a  misfor- 
tune, which  must  not  be  allowed  to  injure  innocent  persons  : 
it  would  be  productive  of  mischievous  consequences,  if  in- 
sanity annulled  every  representation  made  by  the  person 
afflicted  with  it  without  any  notice  being  given  of  his  mal- 
ady. If  the  argument  for  the  defendant  were  correct,  every 
669]  act  done  by  him  or  on  his  behalf  after  *he  became 
insane  must  be  treated  as  a  nullity.  The  limits  of  the  doc- 
trine as  to  the  liability  of  an  insane  person  may  be  uncer- 
tain, and  it  may  not  be  possible  to  lay  down  any  broad  rule  ; 
but  I  think  that  the  facts  before  us  resemble  the  case  of  a 
guarantee.  Suppose  that  a  promise  made  that,  if  the  prom- 
isee will  supply  goods  to  a  person  named,  the  promisor  will 
see  that  they  are  paid  for,  and  suppose  that  the  promisor 
intends  to  put  an  end  to  his  liability,  but  that  before  he  cau 
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give  notice  to  the  promisee,  the  latter  supplies  goods  to  the 
person  named ;  surely  the  promisor  is  liable  for  the  price  ; 
for  ihe  transaction  between  the  promisor  and  promisee  was 
equivalent  to  an  agreement  or  license  which  was  to  continue 
to  exist,  until  it  should  be  revoked  by  the  promisor,  and 
until  notice  of  that  revocation  should  be  received  by  the 
promisee.  • 

It  has  been  assumed  by  Brett,  L.  J.,  that  the  insanity  of 
the  defendant  was  Buch  as  to  amount  to  a  revocation  of  his 
wife's  authority.  I  doubt  whether  partial  mental  derange- 
ment would  have  that  effect.  I  think  that  in  order  to  annul 
the  authority  of  an  agent,  insanity  must  amount  to  de- 
mentia. If  a  man  becomes  so  far  insane  as  to  have  no  mind, 
perhaps  he  ought  to  be  deemed  dead  for  the  purpose  of  con- 
tracting. I  think  that  the  direction  ot  Mellor,  J.,  was  right. 
Brett,  L.J.:  I  am  requested  by  Cotton,  L.J.,  to  state 
that  he  agrees  with  the  conclnsiou  at  which  we  have  ar- 
rived ;  but  that  he  does  not  wish  to  decide  whether  the 
authority  of  the  defendant's  wife  was  terminated,  or  whether 
the  liability  of  a  contractor  lasts  until  a  committee  has  been 
appointed.  He  bases  his  decision  simply  upon  the  ground 
that  the  defendant,  by  holding  out  his  wife  as  agent,  entered 
into  a  contract  with  the  plaintiff  that  she  had  authority  to 
act  apon  his  behalf,  and  that  until  the  plaintiff  had  notice 
that  this  authority  was  revoked  he  was  entitled  to  act  upon 
the  defendant's  representations. 

I  wish  to  add  that  if  there  had  been  any  real  question  as 
to  the  extent  of  the  defendant's  insanity,  it  ought  to  have 
been  left  to  the  jury  ;  and  that  as  no  question  was  asked  of 
the  jury,  I  must  assume  that  the  defendant  was  insane  to 
the  extent  which  I  have  mentioned.  I  may  remark  that 
from  the  mere  fact  of  mental  derangement  it  ought  not  to  be 
assunaed  that  a  person  is  incompetent  '^to  contract;  [670 
mere  weakness  of  mind  or  partial  derangement  is  insufficient 
to  exempt  a  person  from  responsibility  upon  the  engage- 
ments into  which  he  has  entered. 

Appeal  dismissed. 

Solicitor  for  plaintiff:  Alfred  E.  Copp. 
Solicitors  for  defendant :  Blake  &  Weall. 

See   28    Eng.  Rep. ,  367  note.     The  The  better  doctrine  seems  to  be  that 

principal  case  is  reported  19  Am.  Law  insanity  of  tlie  principal,  unless  known 

li^.  (N.S.),  98  ;  and  see  note,  p.  106.  to  the  party  dealing  with  an  agent  pre- 

The  power  of  attorney  of  a  lunatic,  vious  to  such  insanity,  does  not  as  to 

or  of  one  non  compon  mentis  when  it  is  such  person  operate  as  a  revocation  or 

executed,  is  void :    Dexter  v.  Hall,  15  destruction  of  the  agent's  authority  : 

Wallace,  9.  2  Kent's  Com.,  046;  Id.,  146,  13th  ed., 
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note;  Wallis  9.  Manhattan  Co.,  2  Hall,  the  contract  to  the  guardian  of  the 
495  ;  Matthieson  v.  McMahon,  38  N.  J.  heirs  of  A.  on  demand  thereof,  and  aft- 
Law,  543.  erward  the  heirs  having  brought  an 
See  Story  on  Agency,  §§  481,  487 ;  action  to  recover  possession  of  said 
Davis  V.  Lane,  10  N.  H. ,  15G  ;  Matthie-  lands,  and  C.  having  thereupon  corn- 
son  V.  McMahon,  38  N.  J.  Law,  536,  menced  suit  against  them  to  enjoin 
543.  their  proceeding  in  such  action  :  Held, 
Where^ecessaries  are  furnished  a  lu-  1.  That  the  death  of  the  principal,  as 
natic  during  his  derangement  he,  or  a  general  rule,  is  a  revocation  of  the 
after  his  death  his  representative,  is  agency  by  operation  of  law. 
liable  therefor :  Van  Horn  v.  Haun,  39  2.  That  the  transaction  being  inpaii 
N.  J.  Law,  207  ;  Went  worth  «.  Tubb,  and  not  by  deed  or  necessaiy  to  be  done 
1  Younge  &  Coll.  Chy.,  171,  affirmed  1  in  the  name  of  the  principal,  und  being 
N.  Y.  Leg.  Obs.,  282,  12  L.  J.  (N.S.).  in  good  faith  on  the  part  of  B.  and  C. 
Cliy. ,  61 ;  Skidmore  v.  Romaine,  2  and  within  the  apparent  authority  of  B. 
Bradf.  Surr.  R.,  122,  124;  Barnes  v.  as  so  expressed  by  A.  without  knowl- 
Hathaway,  66  Barb.,  453  ;  Shaper  v.  edge  pf  his  death,  the  heirs  and  rep- 
Wing,  2  Hun,  671  ;  La  Rue  v.  Gilky-  resentatives  of  A.  are  estopped  to  deny 
son,  4  Penn.  St.  R..  375.  such  apparent  authority  of  B.,  and  the 
So  for  necessaries  furnished  his  contract  is  obligatory  upon  them :  Ish 
family:  Barnes  v.  Hathaway,  66 Barb.,  v.  Crane,  8  Ohio  St.  R.,  520. 
453  ;  Shaper  v.  Wing,  2  Hun,  671.  The  death  of  an  agent  operates  to  re- 
There  is  considerable  conflict  in  the  yoke  the  power  of  an  agent  substituted 
authorities  as  to  the  effect  of  the  death  by  him  under  a  power  to  substitute  : 
of  the  principal.  In  some  of  the  cases  Lehigh,  etc.,  t.  Mohr,  83  Penn.  St.  R., 
it  is  held  that  such  death  instantly  ter-  228. 

minates  the  authority  of  the  agent;  and  A  power  to  sell,  coupled  with  an  in- 
all  dealings  with  the  agent  thereafter,  terest  in  the  thing  to  be  sold,  survives 
although  by  parties  ignorant  of  the  the  grantor  of  the  power :  Hawley  v. 
principars  death,  are  void  and  of  no  Smith,  45 Ind.,  183  ;  Qilbret  r.  Holmes, 
effect :  19  Am.  Law  Reg.  (N.S.),  401-9  ;  64  Ills.,  550  ;  Hough taling  v.  Marvin, 
6  Cent.  L.  J. ,  383  ;  Wharton  on  Agency,  7  Barb. ,  412. 

§  99  ;  2  Kent's  Com.,  646,  and  note  to  Otherwise,  where  the  interest  is  in 

12th  ed.;  Bishop  on  Contracts,  §340;  the  proceeds  only  of  the  thing  sold: 

Brown  v.  Nichols,  9  Abb.  Pr.  (N.S.),  Hawley  v.  Smith,  45  Ind.,  183  ;  GUbret 

1, 14;  S.  Con  appeal,  42  N.Y.,  26  ;  Hel-  v.  Holmes,  64  Ills.,  550. 

mer  v,  St.  John,  8  Hun,  166, 169  ;  Tur-  Contra :   Merry  v.  Lynch,  68  Maine, 

nan  v.  Temke,  84  Ills. ,  286  ;  Harness  v.  94. 

State,  57  Ind.,  2  ;  Hawley  v.  Smith,  45  WTiere  an  agent  of  a  firm,  author- 
id.,  183;  Gleason  v.  Dodd,  6  Met.,  ized  to  draw  its  moneys  from  the  bank 
333  ;  Clayton  v.  Merritt,  53  Miss.,  353  ;  and  apply  the  same  to  the  uses  of  the 
Davis  r.  Windsor,  etc.,  46  Verm.,  728  ;  firm,  continues  to  do  so  after  the  death 
Jacques  v.  Worthington,  7  Grant's  of  one  of  the  members  thereof,  without 
Chy.,  192.  knowledge  on  his  part  or  on  the  part 
Other  cases  hold  the  contrary  :  Cas-  of  the  bank  of  such  death,  he  acts 
sidy  V.  Mc  Kenzie,  4  Watts  &  Serg. ,  within  the  scope  of  his  authority,  and 
282;  Lenz  t.  Brown,  41  Wise.,  172,  his  acts  bind  the  firm. 
184.  The  authority  of  such  agent  to  draw 
Where  A.  had  by  letter  requested  out  and  apply  the  money  of  such  firm 
and  authorized  B.  to  make  sale  of  a  to  the  uses  thereof,  continues  in  a 
tract  of  wild  land  for  him,  and  B.,  in  qualified  form  after  the  death  of  one  of 
accordance  with  the  request  and  au-  the  members  of  such  firm:  Bank  of 
thority  as  expressed  by  the  letter,  made  New  York  r.  Vanderhorst,  32  X.  Y., 
a  contract  of  sale  and  received  part  of  553,  affirming  1  Robertson,  211. 
the  purchase- money,  and  gave  posses-  An  agency  to  transact  business  for 
sion  of  the  land  to  C.  for  A.,  in  accord-  an  individual  is  terminated  by  the  for- 
ance  with  the  contract,  shortly  after  the  mation  of  a  copartnership.  Where  an 
death  of  A.  but  without  knowledge  of  agent  has  been  in  the  habit  of  purchas-* 
that  event,  and  C  afterward  paid  the  ing  goods  of  a  firm  for  and  in  the  name 
residue  of  the  purchase- money  due  on  of  an  individual,  and  subsequently  pur- 
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chases  a  bill  of  goods  for,  and  has  them  bv  general  agenls  av^  a  local  board  of 

shipped  in  the  name  of,  a  copartnership  directors,  issuing  pr)11eiesJiere  as  a  dis- 

iirra,  of  which  he  asserts,  at  the  time,  tinct  organization,  anr}~ where  a  policy 

that  the  same  individual  for  whom  he  had  been  thus  issued  piioT  t^^^the  war 

formerly  purchased  is  a  member,  the  of  the  rebellion  to  a  citize»l  of  on-c*  of 

selling  firm  are  bound  to  take  notice  of  the  late  Confederate  states,  ilvit-pay- 

the    termination    of     the   purchaser's  ment  of  the  premiums  thereon  was**^- . 

agency.  cused  and  the  liability  suspended  d  urfn j^ 

The  purchaser  has  no  more  authority  the  war,  and  that  where  the  insured  - 

by  his  acts  or  declarations  in  behalf  of  died  before  the  close  of  the  war,  no  ten- 

the  new  firm,  to  bind  the   individual  der  of  the  unpaid  premiums  was  neces- 

for  whom  he  formerly  purchased   by  sary  at  its  close,  but  that   the  same 

virtue  of  his  former  agency,  than  he  could  be  adjusted  by  making  proper 

had  to  take  in  a  partner  without  the  deductions  from  the  policy,  and  that 

consent  of  such  individual.  the  company  was  liable  for  the  residue  : 

As  he  had  no  authority  from  the  lat-  Martine  v.  International  Life  Insurance 

ter  to  purchase  goods  in  the  name  of  Company,  53  N.  Y.,  339,  reversing  62 

the  finu,  his  doing  so  was  an  assump-  Barb.,  181. 

tioQ  of  authority,  of  which  the  selling        Underordinary  circumstances,  an  au- 

firm  had  legal  notice  by  the  manner  of  thority  given  by  a  partnership  firm,  to 

doing  the  business.  its  agent,  to  advance  moneys  for  the 

The   declarations  of  an  individual  purchase  of  notes  or  bills  to  be  remitted 

agent  of  one  member  of  a  firm  cannot  to  the  firm,  will  not  justify  the  agent 

be  used  as  evidence  to  prove  a  partner-  in  continuing  to  make  such  advances, 

nership  against  either  member  of  the  after  being  notified  of  a  change  in  the 

firm  :  Uoppock  v,  Moses,  43  How.  Pr.,  firm,  by  the  admission  of  new  partners. 

201.  There  must  be  a  renewed  authorization 

See  also  Schlater  «.  Winpenny,  75  by  the  new  firm. 
Penn.  St.  R.,  321.  But  if  the  bills  so  purchased  by  the 

Where  a  firm  is    appointed  to  an  agent,  after  the  notice  of  the  change  in 

agency,  such  agency  ceases  upon  the  the  firm  have  been  remitted  to  the  firm, 

death  of  one  of  the  members  of  the  firm,  received  and  receipted  by  the  new  mem- 

and  the  principal  is  not  bound  by  the  bers,  retained  by  them,  and  used  and 

subsequent  acts  of  a  surviving  member,  applied  in  their  business,  this  will  jus- 

VVhere   a  foreign    corporation    has  tify  the  agent  in  inferring  that  the  au- 

sought  and  obtained  the  privilege  of  thority  previously  given   by  the  old 

carrying  on  its  business  here  under  firm  was  continued  by  the  consent  of 

regulations  fixed  by  the  statutes  of  this  the  new  one  ;  and  is  sufi&cient  to  render 

State,  and  has  established  a  permanent  the  new  firm  liable  for  the  amount  of 

general  agency,  and  conducts  its  busi-  such  advances  :  Callanan  v.  Van  Vleck, 

ness  here  as  a  distinct  organization  in  36  Barb.,  324,  afi^rmed  41  N.  Y.,  619. 
the  same  manner  as  domestic  corpora-        Where  two   persons  are  appointed 

tions ;   as  to  the   business  transacted  agents  jointly  to  take  charge  of  the 

here  the  corporation  is  to  be  regarded  business  of  their  principal  for  a  speci- 

as  domiciled,  and  subject  to  the  same  fied  term,  in  case  one  of  them  becomes 

obligations  and  liabilities  as  domestic  incapaciated,  the  business  cannot  be 

corporations.  performed  by  the  other  alone  without 

Accordingly  held,   where  a  foreign  the  consent  of  the  principal,  and  the 

life  insurance  company  had  complied  latter  has  the  right  to  discontinue  the 

with  the  provisions  of  the  statutes  au-  agency :     Salisbury    v.    Brisbane,    61 

thorizing  it  to  carry  on  business  in  this  N.  Y.,  617  ;  Hartford,  etc,  v.  Wilcox, 

State,  and  had  opened  an  office  in  New  57  Ills.,  180. 
York  where  it  conducted  its  business 
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[4  Queen's  Bench  Division,  C70.] 
Dec.  5,  1878. 
[IN  THE  COURT  OF  APPEAL.] 

^^70]    *TiiE  Hydraulic  Engineering  Company,  Limited, 

V.  McHaffie,  GrosLErr  &  Co. 

'•/•     1  *  Contract,  Coiuttnwtion  of — ^*Ax  goon  as  Possible" — Damar/es,  Mfo^ure  of — Breach  of 

Contract  to  manufacture  Specified  Article — Loss  of  Profit. 

The  plaintiffs,  in  July,  1 877,  contracted  with  J.  to  make  for  him  a  machine,  to  be  de- 
livered at  the  end  of  August.  Tlie  defendants  contracted  with  the  plaintiffs  to  make 
*' as  soon  as  possible**  part  of  the  machine  called  a  "gun."  The  defendants  were 
aware  that  the  machine  was  wanted  by  J.  at  the  end  of  August,  but  they  did  not 
finish  the  "  gun**  until  the  latter  part  of  September.  J.  then  refused  to  accept  the 
machine  from  the  plaintiffs.  The  delay  on  the  part  of  the  defendants  was  owmor  to 
the  circumstance  that  at  the  time  of  undertaking  to  manufacture  the  *'  gun  **  they 
had  not  a  foreman  competent  to  prepare  certain  patterns,  without  which  it  could  not 
be  made  : 

7/fW,  that  the  defendants  had  committed  a  breach  of  their  contract,  and  that  the 
plaintiffs  were  entitled  to  recover  damages  for  the  loss  of  profit  upon  the  contract 
with  J.,  and  for  the  expenditure  uselessly  incurred  by  them  in  making  other  parts 
of  the  machine. 

AUwood  V.  Emery  (1  C.  B.  (N.S.),  110 ;  26  L.  J.  (C.P.),  72)  commented  on. 

Action  to  recover  damages  for  breach  of  contract. 

At  the  trial  before  Field,  J.,  without  a  jury,  at  the  sittings 
in  Middlesex,  during  June,  1878,  the  following  facts  were 
proved : 

In  June  and  July,  1877,  the  plaintiffs  were  negotiating 
with  Justice  for  the  supply  to  him  at  the  end  of  August  of  a 
machine  for  driving  piles  into  the  soil  called  a  *' gunpowder 
pile  driver,"  the  force  being  supplied  by  means  of  a  "gun." 
It  was  proposed  that  this  '*gun"  should  be  manufactured 
by  the  defendants.  Justice  accordingly  introduced  the 
plaintiffs'  manager  to  the  defendants'  firm,  and  they  were 
informed  that  the  machine  was  wanted  by  Justice  at  the  end 
of  August.  Some  conversation  and  correspondence  ensued, 
the  effect  of  which  was,  according  to  the  plaintiffs,  that 
671]  *it  ^'^8  agreed  the  ''gun"  should  be  made  within 
four  weeks  from  the  delivery  of  the  final  order  to  proceed  : 
according  to  the  defendants  it  was  agreed  that  the  "gun" 
should  be  finished  "as  soon  as  possible."  The  final  order 
to  proceed  was  received  by  the  defendants  from  the  plain- 
tiffs upon  the  26th  of  July.  The  defendants  were  not  ready 
to  deliver  the  gun  until  the  latter  part  of  September.  The 
sole  cause  of  the  delay  was,  that  at  the  time  of  entering 
into  the  contract  the  defendants  had  not  in  their  employ  a 
foreman  capable  of  making  certain  patterns  necessary  for 
the  manufacture  of  the  "gun."  The  plaintiffs  were  not 
aware  of  this  circumstance.     Owing  to  the  delay  of  the  de- 
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fendants  in  manufacturing  the  "gun"  the  plaintiffs  were 
not  ready  to  deliver  the  machine  to  Justice  until  the  end  of 
September;  and  Justice  then  refused  to  accept  the  machine. 
The  plaintiffs  claimed  as  damages  the  profit  which  they 
would  have  derived  from  their  contract  with  Justice,  the  ex- 
penditure incurred  in  making  the  other  parts  of  the  machine, 
the  cost  of  painting  it  to  preserve  it,  and  of  warehousing  it. 

During  the  trial  it  was  arranged  that  the  defendants  should 
take  the  machine  and  make  the  best  sale  of  it  that  they  could. 
The  machine  was  of  peculiar  construction,  and  one  for  which 
no  market  could  be  found,  and  was  only  of  use  as  old  iron. 

Field,  J.,  was  of  opinion  that  even  if  it  were  assumed  that 
the  defendants'  contract  was  to  make  the  ''  gun  "  as  soon  as 
possible,  they  had  not  fulfilled  it ;  for  from  the  use  of  these 
words  the  plaintiffs  might  reasonably  assume  that  the  de- 
fendants had  at  the  time  all  reasonable  appliances  to  enable 
them  to  proceed  without  delay,  whereas  the  defendants,  by 
a  circumstance  within  their  own  control,  were  prevented  from 
setting  to  work  with  fair  and  reasonable  diligence.  He  also 
held  that  the  plaintiffs  were  entitled  to  recover  for  the  ex- 
penditure which  they  had  uselessly  incurred,  for  the  loss  of 
profit  upon  the  contract  with  Justice,  and  for  the  cost  of 
painting,  but  not  for  the  cost  of  warehousing  the  machine. 
The  damages  assessed  upon  this  basis  came  to  £165. 

The  defendants  appealed. 

Murphy,  Q.C.,  and  (7.  J,  Peile,  for  the  defendants :  The 
judgment  of  Field,  J.,  cannot  be  sustained  ;  for  the  defend- 
ants were  entitled  *to  judgment ;  and,  moreover,  even  [672 
if  the  plaintiffs  could  succeed  upon  the  facts  proved,  the 
damages  have  been  awarded  to  them  upon  a  wrong  prin- 
ciple. 

It  may  be  admitted  on  behalf  of  the  defendants  that,  if 
they  are  to  be  taken  to  have  warranted  at  the  time  of  enter- 
ing into  the  contract  that  they  then  had  proper  appliances 
for  carrying  it  out,  the  view  adopted  in  the  judgment  of 
Field,  J.,  could  not  be  withstood;  but  it  is  submitted  that 
he  did  not  construe  the  contract  rightly.  This  case  is  not 
distinguishable  in  principle  from  Attwood  v.  Emery  {^\ 
where  it  was  held  that  a  contract  to  supply  goods  ''as  soon 
as  possible"  is  a  contract  to  supply  them  without  unreason- 
able delay,  with  reference  to  the  means  of  executing  the 
order  and  the  amount  of  work  on  hand  for  other  persons. 
**As  soon  as  possible"  does  not  mean  ''within  a  reasonable 
time,"  but  "as  soon  as  I  possibly  can." 

As   to   the  principle  upon  which  damages  ought  to  be 

0)  1  C.  B.  (N.S.),  110;  26  L.  J.  (C.P.),  73. 
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assessed,  Hadley  v.  Baxendale  (*)  laid  down  that  a  party  to 
a  contract  can  only  be  held  liable  for  such  consequences  of 
its  breach  as  may  be  reasonably  supposed  to  have  been  in 
the  contemplation  of  both  parties,  and  that  he  is  not  respon- 
sible for  consequences  which  do  not  naturally  flow  from  the 
breach,  unless  ihey  are  communicated  to  him  :  but  it  is  fur- 
ther contended  that  the  mere  fact  of  communicating  these 
consequences  to  him  will  not  render  him  responsible  for 
them,  unless  he  undertakes  to  be  liable  for  them  ;  this  view 
of  the  law  is  favored  by  Elbinger  Actien-Oesellschafft  v. 
Armstrong  (^) ;  Hornet.  Midland  By.  Co.  (').  General  no- 
tice is  not  sufficient  to  fix  the  contractor  with  liability, 
British  Columbia  Saw  Mill  Co.  v.  Nettleship  {*) ;  he  is  only 
responsible  for  such  consequences  as  he  may  be  taken  to 
have  contemplated  from  the  nature  of  the  work  to  be  done : 
Cojy  V.  Thames  IronioorTcs  Co.  (').  The  plaintiffs  may  rely 
upon  Simpson  v.  London  and  North  Western  Ry.  Co.  (•), 
but  it  is  distinguishable  because  the  action  was  against  car- 
riers. 

Talfourd  Salter^  Q.C.,  and  B.  8.  Wright^  for  the  plain- 
673]  tiflfs,  were  ^directed  to  confine  their  argument  to  the 
question  whether  the  damages  had  been  properly  assessed. 
Upon  the  facts  proved,  it  is  plain  that  the  defendants  were 
aware  of  the  purpose  for  which  the  "gun"  was  wanted; 
therefore  they  are  liable  for  the  loss  which  the  plaintiffs 
have  sustained  by  the  refusal  of  Justice  to  accept  the  ma- 
chinery :  Wilson  v.  General  Screw  Collier  Co.  (').  The 
doctrine  of  Hadley  v.  Baxendale  (*),  which  was  an  action 
against  a  carrier,  is  not  to  be  extended  to  cases,  where  the 
contract  is  for  the  delivery  by  one  of  the  contracting  parties 
to  the  other  of  a  specific  article,  intended  for  a  particular 
purpose  known  to  both  of  them  :  Sm^ed  v.  Foordi^). 

C.  J.  Peile,  in  reply. 

Bbamwell,  L.J.:  I  think  that  this  judgment  must  be 
affirmed.  I  quite  agree  with  Field,  J.,  in  his  construction 
of  this  contract.  The  defendants  contend  that  the  contract 
is  to  be  construed  as  if  it  merely  bound  them  to  deliver  the 
gun  ''as  soon  as  possible;"  and  it  was  upon  this  ground 
that  the  judgment  of  Field,  J.,  proceeded  :  but  the  defend- 
ants also  in  effect  contend  that  these  words  must  be  con- 
strued as  meaning  ''as  soon  as  I  possibly  can."     I  cannot 

(»)  9  Ex.,  341  ;  23  L.  J.  (Ex.),  179.  (»)  Law  Rep.,  3  Q.  B.,  181. 

(*)  Law  Rep.,  9  Q.  B.,  473  ;  10  Eng.  («)  1  Q.  B.  D.,   274;  16  Eng.  R.,  330. 

Rep.,  123.  (')  37  L.  T.  (N.S.),  789. 

(8)  Law  Rep.,  8  C.  P.,  131;  4  Eng.  R.,  (")  1  E.  &.  E.    602;  28  L.  J.  (Q.B.), 

369.  178. 

(*)  Law  Rep.,  3  C.  P.,  499. 
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agree  with  this  argument:  to  do  a  thing  ^'as  soon  as  pos- 
sible" means  to  do  it  within  a  reasonable  time,  with  an  un- 
dertaking to  do  it  in  the  shortest  practicable  time.  In  Atwood 
V.  Emery  {'\  the  expressions  of  eminent  judges  seem  to 
favor  a  different  view  as  to  the  construction  of  the  words 
''as  soon  as  possible."  I  quite  agree  that  a  manufacturer 
or  tradesman  is  not  bound  to  discard  all  other  work  for  the 
occasion,  in  order  to  take  in  hand  a  tiling  which  he  prom- 
ises to  do  '*as  soon  as  possible":  for  instance,  a  tailor,  who 
accepts  an  order  to  make  a  coat  *'as  soon  as  possible," 
need  not  put  down  a  half-made  vest  in  order  to  begin  the 
coat ;  every  customer  knows  at  the  time  of  giving  the  order 
that  the  manufacturer  or  tradesman  may  have  other  orders 
on  hand  ;  and  I  do  not  think  that  Atwood  v.  Emery  i^)  goes 
f  urtlier  than  this,  and  it  does  not  seem  to  me  to  be  a  decision 
against  the  plaintiffs.  If,  however,  it  is  an  authority  in  fa- 
vor of  *the  defendants,  I  cannot  agree  with  it.  In  [674 
construing  the  contract  in  the  present  case,  I  think  it  would 
be  utterly  unreasonable  to  hold  that  the  defendants  were 
not  bound  to  deliver  the  *'gun"  until  the  state  of  affairs  in 
their  workshop  should  allow  them  to  do  so :  the  defendants 
ought  not  to  have  undertaken  to  make  it,  unless  they  were 
certain  that  they  could  carry  out  their  contract ;  it  is  not 
likely  that  the  plaintiffs  would  have  consented  to  wait,  if  they 
had  known  that  the  defendants  had  not  then  the  necessary 
appliances  to  enable  them  to  carry  out  the  contract.  It  must 
be  taken  against  the  defendants  that  they  entered  upon  a 
contract  to  do  the  work  with  such  appliances  as  they  might 
be  reasonably  expected  to  have,  altnough  I  confess  that 
even  this  limitation  seems  to  me  doubtful.  The  work  has 
not  been  done  within  a  reasonable  time,  and  the  plaintiffs 
are  entitled  to  judgment.  Whether  they  can  recover  all  the 
damages  claimed  seems  at  first  sight  to  admit  of  very  con- 
siderable doubt.  The  fact  that  a  binding  agreement  has 
been  arrived  at  does  not  of  itself  create  a  responsibility  for 
all  the  injury  flowing  from  a  breach  of  it :  the  wrongdoer  is 
prima  facie  only  liable  for  the  natural  and  ordinary  con- 
sequences of  the  breach  ;  but  where  at  the  time  of  entering 
into  the  contract  both  parties  know  and  contemplate  that  if 
a  breach  of  the  contract  is  committed  some  injury  will  ac- 
crue, in  addition  to  the  natural  and  ordinary  consequences 
of  the  breach,  the  person  committing  the  breach  will  be 
liable  to  give  compensation  in  damages  upon  the  occurrence 
of  that  injury;  and  where  the  contractee  states  that  he  wants 
the  article  agreed  to  be  made  in  order  to  help  him  to  carry 

(»)  1  C.  B.  (N.S.),  nO;  26  L.  J.  (C.P.),  78. 

29  Exa  Rkp.  14 
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out  another  contract,  the  contractor  if  he  commits  a  breach 
in  the  delivery  of  the  article  is  liable  for  the  loss  sustained 
by  the  contractee  if  he  becomes  unable  to  carry  out  that 
other  contract.  It  is  said  that  a  subsidiary  contract  is  a 
contract  made  upon  the  basis  of  another  contract :  this  lan- 
guage is  neither  very  definite  nor  very  accurate  ;  but  it  has 
occurred  to  me  that  the  true  explanation  is  that  a  person 
contemplates  the  performance  and  not  the  breach  of  his 
contract;  he  does  not  enter  into  a  kind  of  second  contract 
to  pay  damages,  but  he  is  liable  to  make  good  those  injuries 
which  he  is  aware  that  his  default  may  occasion  to  the  con- 
tractee. I  am  not  trying  to  invent  a  theory  of  my  own,  but 
675]  to  find  out  the  effect  *of  former  decisions.  The  plain- 
tiffs are  entitled  to  recover  upon  the  footing  that  they  were 
unable  to  fulfil  their  contract  with  Justice.  They  are  en- 
titled to  recover  compensation  for  their  expenditure,  and 
for  the  loss  of  their  reasonable  profit,  and  for  the  cost  of  the 
paint  which  was  necessary  for  the  preservation  of  the  ma- 
chine. It  has  been  contended  that  the  plaintiffs  might  have 
sold  the  machine  to  other  persons,  and  thatif  they  had  done 
so  the  damages  would  have  been  considerably  reduced,  but 
it  is  to  be  borne  in  mind  that  this  is  not  an  ordinary  machine ; 
there  is  evidence  that  it  is  useless  except  as  old  iron,  and 
the  defendants  were  aware  of  the  nature  of  the  risk  which 
they  ran  if  they  made  default.  I  am  of  opinion  that  Field, 
J.,  was  right  both  as  to  the  question  of  construction  and  as 
to  the  principle  npon  which  damages  should  be  assessed. 
The  judgment  of  Field,  J.,  must  stand. 

Brett,  L.  J.:  I  am  of  opinion  that  Field,  J.,  was  right  in 
his  construction  of  the  contract.  I  think  that  reasonably 
diligent  tradesmen  are  able  to  form  a  fairly  correct  conclu- 
sion as  to  the  accidents  of  their  own  business,  when  they  are 
forming  an  estimate  of  the  time  within  which  work  must 
be  done.  I  do  not  think  that  Atioood  v.  Emery  {^)  decided 
anything  which  cannot  be  fully  adopted.  It  wis  there  held 
that  the  delay  on  the  part  of  the  plaintiffs  was  to  be  excused 
by  reason  of  the  size  of  their  business,  and  by  the  circum- 
stance that  they  had  several  orders  on  hand.  I  think  that 
the  direction  to  the  jury  in  that  case  was  correct,  and  that 
the  verdict  was  properly  found.  But  in  the  present  case  I 
think  Field,  J.,  was  right  in  holding  that  the  accidents  of 
the  defendants'  business  were  not  to  be  taken  into  account 
in  their  favor. 

A  question  has  been  i-aised  as  to  the  measure  of  damages, 
and  we  must  determine  the  principle  upon  which  they  are 

0)  I  C.  B.  (N.S.),  110;  26  L.  J.  (C.P.),  73. 
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to  b*^  assessed.     Here  there  are  two  contracts,  tlie  one  be- 
tween the  plaintiffs  and  the  defendants,  the  other  between 
the  plaintiffs  and  Justice;  the  former  contract  is  made  upon 
the  basis  of  the  latter.     I  do  not  think  it  necessary  to  say 
that  the  defendants  have  expressly  contracted  to  pay  the 
damages  caused  to  the  plaintiffs  *by  the  loss  of  their    [676 
contract  with  Justice;  an  agreement  to  pay  damages  does 
not  form  part  of  the  contract ;  but  it  was  fully  implied  that 
the  plaintiffs  would  hold  the  defendants  responsible  for  any 
loss  which  they  might  sustain,  if  by  the  defendants'  default 
the  plaintiffs  became  unable  to  carry  out  their  contract  with 
Justice.     It  is  now  customary  to  speak  of  knowledge  form- 
ing the  basis  of  the  contract;  but  here  I  do  not  think  that 
we  can  say  that  the  contract  of  the  defendants  was  entered 
into  upon  the  basis  of  their  paying  penalties  if  they  did  not 
fuliil  it.     The  notice  of  the  special  circumstarnces  must  be 
given  at  the  time  of  entering  into  the  contract.     I  do  not 
think  that  notice  at  a  subsequent  time  would  be  sufficient ; 
in  the  present  case  a  good  deal  of  conversation,  correspond- 
ence, and  negotiation  passed  between  the  parties,  but  I  tliink 
that  the  facts  are  sufficient  to  satisfy  the  rule  that  notice 
must  b«  given  at  the  time  of  entering  into  the  contract.     It 
was  proved  that  both  the  plaintiffs  and  the  defendants  knew 
that  the  machine  was  to  be  delivered  at  the  end  of  August ; 
the  defendants  were  aware  that  it  might  be  rejected,  and  that 
if  it  were  it  would  be  unsalable,  so  that  the  work  done  by  the 
plaintiffs  would  be  thrown  away.     The  loss  to  the  plaintiffs 
flowing  from  the  breach  committed  by  the  defendants  would 
be  the  loss  of  the  expenses  incurred  and  of  the  profit  upon 
the  contract  with  Justice:  from  this  would  be  deducted  the 
price  which   the  rejected  machine  might  fetch;  its  value 
when  rejected  seems  to  be  only  that  of  old  iron  ;  but  it  is 
unnecessary  to  discuss  this  point,  as  it  has  been  settled  by 
the  agreement  of  the  parties,  that  it  should  b^  handed  over 
to  the  defendants ;  it  is  therefore  easy  to  arrive  at  the  amount 
properly  payable  to  the  plaintiffs. 

Upon  both  the  construction  of  the  contract  and  the  meas- 
ure of  damages  the  judgment  of  Field,  J.,  was  right. 

Cotton,  L.J.:  In  my  opinion  this  appeal  fails.  As  to  the 
question  of  construction  I  adopt  the  view  of  Field,  J.  By 
the  words,  "as  soon  as  possible,"  the  defendants  must  be 
taken  to  have  meant,  that  they  would  make  the  *'gun"  as 
quickly  as  it  could  be  made  in  the  largest  establishment  with 
the  best  appliances.  I  do  not  think  that  these  words  can  be 
taken  to  mean  that  the  defendants  merely  promised  to  make 
the  *'guii"  as  quickly  as  the  *means  at  their  dis-     [677 
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posal  might  allow,  however  rashly  they  might  have  entered 
into  the  contract;  such  a  stipulation  would  be  unusual. 
The  surrounding  circumstances  must  be  looked  at,  and  they 
plainly  show  that  the  plaintiffs  required  the  defendants  to 
supply  the  "  gun"  as  quickly  as  it  could  be  supplied,  if 
they  were  provided  with  all  proper  appliances.  The  defend- 
ants are  liable  for  the  loss  sustained  by  the  plaintiffs  by  the 
refusal  of  Justice  to  take  the  machinery. 

I  will  proceed  now  to  consider  what  is  the  measure  of 
damages.  Field,  J.,  held  that  the  plaintiffs  were  entitled  to 
recover  the  amount  of  the  profit  on  the  contract  which  they 
had  lost,  and  of  the  expenses  which  they  had  uselessly 
incurred,  and  the  cost  of  the  paint  expended  by  them  in 
preserving  the  machine.  It  would  have  been  difficult  to  as- 
certain the  quantum  oi  damages,  if  the  plaintiffs  had  ordered 
the  *'gun"  without  reference  to  special  circumstances;  in  that 
case  the  plaintiffs  would  have  been  entitled  to  compensation 
for  the  loss  of  the  use  of  the  "gun"  at  least  for  a  reasonable 
time ;  but  this  is  a  case  of  a  contract  entered  into  with  special 
circumstances,  and  the  defendants  are  liable  for  all  the  con- 
sequences of  its  breach.  It  cannot  be  said  that  damages 
are  granted  because  it  is  part  of  the  contract  that  they  shall 
be  paid;  it  is  the  law  wnich  imposes  or  implies  the  term 
that  upon  breach  of  a  contract  damages  must  be  paid.  We 
must  follow  out  the  rule  that  the  plaintiffs  are  only  to  have 
the  damages,  which  are  the  ordinary  and  natural  conse- 
quences of  the  breach  ;  but  this  rule  is  subject  to  the  limi- 
tation, that  where  the  breach  has  occasioned  a  special  loss, 
which  was  actually  in  contemplation  of  the  parties  at  the 
time  of  entering  into  the  contract,  that  special  loss  happen- 
ing subsequently  to  the  breach  must  be  taken  into  account. 
The  plain  tiffs,  had,  as  the  defendants  knew,  entered  into 
another  contract  with  Justice  for  the  delivery  to  him  of  cer- 
tain machinery  within  a  stipulated  time  ;  and  the  defend- 
ants are  answerable  to  the  plaintiffs  for  the  loss  which  the 
latter  have  sustained  by  the  refusal  of  Justice  to  carry  out 
the  contract ;  and  if  the  defendants  had  not  agreed  to  take 
it,  the  machine  would  have  been  left  on  the  plaintiffs'  hands. 
In  Elbinger  Actien-Oesellchafft  v.  Armstrong  {')  it  appears 
to  have  been  considered  that  penalties  due  under  a  contract, 
678]  to  which  the  *contract  sued  on  was  subsidiary,  could 
not  as  such  be  recovered ;  that  was  because  penalties  are 
not  the  natural  consequence  of  a  breach.  Here,  however, 
the  defendants  knew  that  Justice  might  refuse  to  take  the 
machinery  if  it  should  be  delivered  by  the  plaintiffs  too 

0)  Law  Rep.,  9  Q.  B.,  473,  at  p.  479  j  10  Eng.  Rep.,  123. 
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late ;  the  defendants  therefore  are  liable  for  the  consequences 
of  their  default. 

Judgment  affirmed. 

Solicitors  for  plaintiffs :    Woollacotl  &  Leonard, 
Solicitors  for  defendants :  Cheston  &  Sons. 

See  13  Eng.  Rep.,  52  note ;  16  id.,  be  set  ranning  by  a  demand,  in  which 

835  note  ;  22  id.,  734  note.  case  the  commencement  of  the  action 

Damages  for  which  compensation  is  a  snfflcient  demand :  White  v.  Mil- 
may  be  justly  claimed  and  allowed,  are  ler,  78  N.  Y.,  393. 
Bach  only  as  naturally  and  ordinarily  If  A.  contracts  with  B.  to  do  certain 
flow  from  the  breach  of  the  contract  work,  and  B.  makes  a  sub-contract  with 
complained  of.  They  should  be  such  C.  for  certain  materials  which  B.  by  his 
as  may  fairly  be  supposed  to  have  en-  contract  with  A.  is  required  to  furnish, 
tered  into  the  contemplation  of  the  and  after  C.  has  began  to  make  the 
parties  when  they  made  the  contract,  materials  the  contract  is  abandoned  by 
or  such  as  might,  according  to  the  ordi-  A.,  the  liability  of  B.  to  C.  for  loss  of 
nary  course  of  things,  be  expected  to  materials  and  profits  is  a  proper  ele- 
follow  its  violation  :  Billmeyer  d.  Wag-  ment  of  damage  in  an  action  by  B. 
ner,  91  Penn.  St.  R.,  92.  against  A.  :    Smith   v.   Flanders,   129 

In  case  of  a  breach  of  warranty  in  Mass.,  322. 

the  sale  of  an  engine  to  be  used  in  ele-  Where  goods  sold  have  not  been  paid 

vating  grain  at  a  warehouse,  the  war-  for,  the  measure  of  damages  for  failure 

rantee    is  entitled  to   recover  of  the  to  deliver  them  according  to  contract,  is 

warrantor  such  damages  as  naturally,  generally  the  difference  between  the 

according  to  the  usual  course  of  things,  contract  price  and  the  market  value  of 

would  result  from  the  breach,  and  the  like  goods  at  the  time  and  place  stip- 

necessary  expense  incurred  by  the  war-  ulat<^  for  such  delivery, 

rantee  in  putting  up  the  engine  would  But  when  the  special  purpose  for 

be  such  natural  damages.     So,   also,  which  the  goods  were  wanted  by  the 

the  expense  incurred  by  the  warrantee  vendee  was  known  to  the  vendor,  he  is 

iu  handling  and  storing  grain  while  try-  liable  on  the  contract  for  any  special 

Ing  to  work  the  engine,  which  proved  damage  resulting  tathe  vendee  (with- 

a  failure.  out  fault  on  his  part)  from  the  failure  to 

As  a  rule,  the  loss  of  the  profits  of  a  deliver  ;  such  special  damage  being  the 

business  which  has  been  interrupted  natural  consequence  of  the  non-deli v- 

by  a  breach  of  warranty  cannot    be  ery,  presumably  contemplated  by  the 

claimed,  unless  the  parties  are  shown  to  parties. 

Lavecontemplated,  or  can  reasonably  be  In  every  such  case,  the  unpaid 
presumed  to  have  contemplated,  such  contract  price  of  the  goods  must  be 
loss  at  the  time  the  contract  was  made  :  deducted  from  the  aggregate  of  the  dam- 
Drake  V.  Sears,  8  Oregon,  209.  ages  which    the  vendee  would    have 

In  an  action  to  recover  damages  for  been  entitled  to  recover,  if  he  had  paid 

a  breach  of  warranty  in  the  sale  of  cab-  the  vendor  such  contract  price  :   Ham- 

bage  seed,  held,  that  the  proper  raeas-  mer  v.  Schoenf elder,  47  Wise,  455. 

ure  of  damages  was  the  difference  in  The  common  doctrine  applicable  to 

value  between  the  crop  raised  from  the  all  cases,  is  that  the  damages  recover- 

defective  seed  and  a  crop  of  the  kind  able  shall  be  the  natural  and  proximate 

of  seed  represented,  such  as  would  or-  consequence  of  the  act  complained  of. 

dinarily  have  been  produced  that  year  ;  Within    this  general   definition  other 

but  that  plaintiff  was  not  entitled  to  rules  exist, — rules  within  a  rule, 

any  interest  on  the  amount  so  found.  The  ordinary  measure  of  damages 

Jn  an  action  upon  a  claim  of  such  a  applying  to  warranty  of  personal  prop- 

nature  that  it  does   not  draw   interest  erty  is  the  difference  between  the  actual 

from  an   earlier   date,  interest  cannot  value  of  the  articles  sold,    and  iheir 

be  allowed  from  the  time  of  the  com-  value  if  they  had  been  such  as  war- 

mencement   of  the   action  unless  the  ranted.     Additional  damages,  however, 

claim  be  such  that  the  interest  could  are  sometimes  recoverable  if  specially 
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declared  for,  and  such  as  may  reason-  Cameron,  4  Victorian  L.  R.  (Law),  191, 

ably  be  supposed  to  have  been  contem-  following  Holme  v.  Guppy,  3  M.  &  \V., 

plated  by  both  parties  when  the  contract  387. 

was  made,  cus  a  probable  result  of  a  The  defendant,  a  railway  company, 
breach  of  it.  contracted  with  the  plaintiff  to  provide. 
The  defendants,  manufacturers  and  within  a  reasonable  time,  a  particular 
vendors  of  carriage  springs,  sold  to  the  description  of  large  wagons,  at  a  speci- 
plaintififs  several  seta  of  springs  to  be  fied  rate  of  freight  per  wagon,  for  the 
used  by  them  in  the  construction  o-f  carriage  of  a  quantity  of  hay  from  a 
carriages,  warranting  them  to  be  of  station  on  their  line  to  G.,  a  town  about 
the  best  of  steel.  Held,  that  the  parties  twenty -five  miles  distant,  where  the 
must  be  supposed  to  have  intended  a  hay  was  intended  for  sale.  Five  tons 
warranty  that  the  articles  were  fit  and  were  delivered  to  the  defendants  but 
suitable  for  the  particular  purpose  for  carried  by  them  in  smaller  wagons,  for 
■which  they  were  ordered  and  sold,  and  which  they  charged  and  were  paid  the 
that  the  defendants  were  liable  to  the  same  rate  per  wagon,  thus  increasing  the 
plaintiffs  for  the  necessary  expense  of  cost  of  carriage  per  ton.  They  did  not 
taking  out  of  the  carriages,  in  which  provide  wagons  of  the  description 
they  were  placed,  some  of  the  springs  agreed  for,  and  thus  (as  it  was  conceded) 
which  proved  defective,  and  inserting  committed  a  breach  of  their  contract, 
others  in  place  of  them  ;  such  dam-  The  plaintiff  did  not  deliver  to  them 
ages,  though  special  or  consequential,  for  conveyance  the  rest  of  the  hay, 
not  being  regarded  as  uncertain,  spec-  which  he  kept  for  some  time,  and  after 
Illative,  or  remote :  Thoms  t.  Dingley,  notice  to  the  company,  sold  and  dis- 
70  Maine,  100.  posed  of  under  cost  price.  In  an  action 
Where  the  other  party  hindered  and  for  breach  of  the  contract,  in  which  the 
delayed  a  contractor  in  the  prosecution  defendants  paid  into  court  sufficient  to 
of  his  work,  contrary  to  the  intent  of  cover  the  extra  cost  of  carriage  of  the 
their  agreement,  loss  of  profit  (i.e.,  in-  five  tons,  the  jury,  in  answer  to  a  ques- 
terest  on  capital  invested,  on  material,  tion  submitted  to  them  by  the  learned 
and  on  moneys  withheld),  is  an  element  judge,  notwithstanding  an  objection  by 
of  damages.  the  defendants,  found  that  the  plain- 
Where  the  other  party  hindered  and  tiff  acted  in  a  reasonable  manner  in 
delayed  a  contractor  beyond  the  period  keeping  and  disposing  of  the  hay  as  he 
specified  in  the  contract,  and  compelled  did  ;  and  the  learned  judge  directed  a 
him  to  proceed  with  out-of-door  work  verdict  for  him  for  the  profits  which 
in  winter,  the  extra  expense  to  which  the  jury  found  would  have  been  real- 
he  is  put  thereby  is  an  element  of  ized  if  the  hay  had  been  conveyed  pur- 
damage,  suant  to  contract  by  sales  at  G.  at  the 
Where  a  contractor  is  entitled  to  re-  market  price,  in  addition  to  the  actual 
ciprocal  performance  on  the  part  of  the  loss  which  the  plaintiff  had  incurred 
government  or  its  agents,  and  he  nei-  upon  the  sale  and  disposal  of  the 
ther  waives  nor  forfeits  his  right,  but  residue  : 

they  fail   to  perform,  thereby  hinder-  Held  a  misdirection,   and  that  the 

ing  and  delaying  his  work,  he  will  be  question  as  to  the  reasonableness  of  the 

entitled  to  his  gains  prevented  as  well  plaintiff's  conduct  in  keeping,  selling, 

as  to   his  losses  sustained:    Kellogg,  and  disposing  of  the  residue  of  the  hay 

etc.,  V.  UniU^d  States,  15  Court  Claims  ought  not   to  have  been  submitted  to 

R.,  206  ;  Allamon  v.  Mayor,  43  Barb.,  the  jury,  inasmuch  as  the  loss  thereby 

33  ;  Tobey  c.  Price,  75  Ills.,  645  ;  Coul-  sustained  was  not  directly  attributable 

ter  T.  Board,  etc.,  63  X.  Y.,  365.  to   the   breach   of  contract,    and  was. 

Where  a  contract  prescribes  a  fixed  therefore,  a  loss  which  the  defendants 

period  for  the  completion  of  certain  were  not  liable  to  compensate, 

works,  and  the  employer  prevents  the  Held   further,  that  if  the  hay  had 

contractor    from     entering    ui>on    the  been   delivered   to  the  defendants   for 

work  at  the  time  agreed  upon,  the  em-  carriage,  or  had    been  otherwise  con- 

ployer  cannot  insist  upon  the  completion  veyed  in   a  reasonable   manner  to  its 

of  the  work    within   a  similar  period  destination,    the    proper    nteasure    of 

from  the  time  when  the  contractor  was  damage   would    have   been   the   eytra 

actually  allowed  to  begin  :  Findlay  c.  cost  of  conveyance,  and  that   the  only 
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damages  which  the  plaintiff  could  re-  plaintiff  ;    otherwise,    for   defendants. 

cover  was  the  extra  cost  in  respect  of  He   further  directed  them  that  if  the 

the    five  tons  actually  delivered  and  oil-cloth  was  not ' seriously  damaged, 

conveyed,  such  being  the  only  loss  sus-  but  easily  repairable,  the  plaintiff  was 

taiued  by  him  directly  attributable  to  bound    to  receive  it  and  claim  only 

the    defendants'    breach   of  contract :  damages ;  but  if  too  seriously  injured 

Irvine  v.  Midland  Great  West.   R.  R.  to  fulfil  the  purpose  for  which  he  re- 

CV)..  6  L.  R.  (Ireland),  55.  '  quired  it,  he  might  claim  its  whole 

Plaintiff  delivered  to  defendants  a  value.     Thejury  found  a  verdict  for  the 

roll  of  oil-cloth,  to  be  conveyed  by  them  full  value  of  the  roll,  after  deducting 

as  common  carriers.     On  arrival  it  was  the  sum  paid  into  court.     Held  (Wil- 

found  to  be  damaged,  and  the  plaintiff,  kins,  J.,  diasentienti),   that  there  had 

refusing  to  receive  it,  brought  action  for  been  a  misdirection ;  that  the  plaintiff 

its  full  value.     The  defendants  paid  a  could  only  recover  damages  to  the  extent 

small  sum  into  court.     The  amount  of  of  the  injury  he  had  suffered,  and  not  the 

damage   was   variously  estimated    by  full  value  of  the  oil -cloth  ;  and  that  the 

different  witnesses,  the  highest  estimate  rule  for  a  new  trial  should  be  made  ab- 

being  only  one- third  the  alleged  value  solute,  unless  the  plaintiff"  would  con- 

of  the   roll.     The  judge,  at  the  trial,  sent  to  have  the  amount  of  the  verdict 

directed  the  jury  that  if  they  thought  reduced  :  Dodge  v.  Windsor,  2  Nova 

the  damage  exceeded  the  amount  paid  Scotia  Dec,  537. 

into  court   they  should  find    for  the 
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DamageBj  Measure  of — Sale  induced  by  Fraud — Loss  occasioned  by  Cause  happening 

after  Sale. 

Li.  ordered  the  defendant  to  buy  for  him  rupee  paper :  the  defendant  sold  rupee 
paper  of  his  own  to  L.,  whilst  he  fraudulently  led  L.  to  believe  that  it  belonged  to 
third  persons-  The  value  of  rupee  paper  afterwards  became  considerably  less,  but 
L.  held  for  many  months  what  the  defendant  had  sold  to  him,  and  ultimately  resold 
it  at  a  loss  of  £43,000 : 

Held,  that  the  measure  of  damages  was  not  the  amount  of  the  loss  ultimately  sus- 
tained by  L.,  but  the  difference  between  the  price  which  he  paid  for  the  rupee  paper 
and  the  price  which  he  would  have  received,  if  he  had  resold  it  in  the  market  forth- 
with after  purchasing  it. 

Action  to  recover  damages  for  a  fraudulent  misrepre- 
sentation. 

The  cause  was  tried  before  Huddleston,  B.,  without  a 
jury,  and  the  following  facts  were  proved  :  In  August,  1875, 
the  defendant  represented  to  Peter  Lutscher  that  Indian  5| 
per  cent,  rupee  paper  would  probably  be  a  profitable  invest- 
ment;  and  upon  the  faith  of  these  representations  Lutscher 
instructed  the  defendant  to  buy  for  him  £100,000  worth  of 
rupee  paper.  The  defendant  suggested  that  as  rupee  paper 
paid  Bi  per  cent.,  Lutscher  might  borrow  money  at  a  lower 
rate  of  interest  in  order  to  pay  for  what  he  might  buy.  The 
defendant    accordingly   purported    to    buy   for    Lutscher 
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£110,000  worth  of  rupee  paper,  and  forwarded  to  him  con- 
tract notes  in  due  form.  Subsequently  in  the  same  month 
Lotscher  authorized  the  defendant  to  bny  rupee  paper  to 
679]  the  "extent  of  £200,000.  The  defendant  accordingly- 
purported  to  buy  for  Lntecher  rupee  paper  to  that  amount, 
and  Lutacher  accepted  it.  The  purchases  were  completed 
by  Lutacher  in  the  belief,  that  they  were  bona  fide  made  by 
tnedefendantonhisbehalf  on  the  Stock  Exchange.  Aftertlre 
purchases  rupee  paper  rapidly  fell  in  value,  and  ultimately, 
m  March,  1876,  Lutscber  sold  whafhad  been  bought  for  him 
by  the  defendant  at  a  loss  of  £43,000.  In  April,  1876, 
Lutscber  tiled  a  petition  for  liquidation  by  arrangement, 
and  the  plaintiff  was  appointed  trustee.  In  June,  1877,  it 
■was  discovered  that  the  representations  of  the  defendant  aa 
to  the  rupee  paper  were  untrue,  and  that  the  defendant  had 
not  bought  rupee  paper  for  Lutscher  on  the  Stock  Exchange, 
but  had  simply  transferred  to  him  certain  rupee  paper  be- 
longing to  himself.  The  present  action  was  then  commenced 
by  the  plaintiff  for  the  benefit  of  Lutacher's  estate. 

Huddleston,  6.,  found  as  a  fact  that  the  defendant  had 
.been  guilty  of  a  fraudulent  misrepresentation,  in  pretending 
that  he  had  purchased  the  two  amounts  of  rupee  paper  on 
Lutscher's  account  upon  the  Stock  Exchange  and  was  not 
transferring  his  own  stock  to  Lutscher.  His  Lordship  fur- 
ther found  that  Lutscher  had  paid  for  the  rupee  paper  on 
the  faith  of  the  defendant's  representation,  and  he  heid 
that  the  plaintiff  was  entitled  to  recover  the  difference  be- 
tween the  price  which  Lutscher  had  actually  paid,  and  the 
price  at  which  he  has  actually  sold  it,  and  he  ordered  judg- 
ment to  be  entered  for  the  plaintiff  for  £43,000. 

The  defendant  appealed  against  the  judgment,  and  also 
applied  for  a  new  trial  on  the  ground  that  the  damages  were 
excessive. 

May  6.     It.  E.  Webster,  Q.C.,  and  Warmington,  for  the 

plaintiff :    The  damages  are  not  excessive  and  were  assessed 

tipon  a  right  principle.     The  insolvent  was  not  bound  to  sell 

the  rupee  paper  when  the  market  began  to  fall,  Twycross 

V.  Orant{^) ;  and  the  plaintiff  may  recover  damages  for  the 

iniurv  sustained  by  Lutscher,  which  was  the  direct  and 

consequences  of  his  acting  on  the  faith  of  the  de- 

;'8  representations  :  Mullett  v.  Mason{').     When  an 

i  employed  to  buy,  it  is  a  fraud  if  he  sella  hia  own 

y  to  a  principal,  who  is  under  the  belief  that  lie  is 

dealing  *with  a  third  party,  Brookman  v.  Jtoths- 

1  r.  D.,  469;  21  Eng.  T-op.,  3SY.  (']  Law  Rop.,  1  C,  I'.,  65B. 
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child.  i^)\  Gilleti  v.  Pepper  come  i^)\  Kimher  v.  Barber  {^)\ 
and  in  the  present  case  the  defendant  occupied  a  fiduciary 
position.  Upon  the  discovery  of  the  fraud,  the  person  de- 
frauded may  annul  the  contract,  and  the  damages  awarded 
in  this  action  truly  represent  the  amount  payable  to  the 
plaintifT  if  the  contract  were  annulled. 

Cohen^  Q.C.,  and  C.  H,  Anderson^  for  the  defendant :  The 
proper  mode  of  measuring  the  damages  is  by  ascertaining 
the  difference  between  the  price  actually  paid  and  the  real 
value  of  the  rupee  paper,  Davidson  v.  Tulloch{^)\  that 
decision  is  exactly  in  point  for  the  present  case,  except  as 
to  the  question  of  fiduciary  position  ;  and  if  a  person  hold- 
ing a  fiduciary  relation  commits  a  breach  of  duty,  he  ought 
not  to  incur  a  more  extended  liability  than  one  who  perpe- 
trates a  downright  fraud. 

Cur.  adv.  xuU. 

May  27.  The  following  judgments  were  delivered : 
BuAMWELL,  L.J.:  We  all  are  agreed  that  this  appeal 
must  be  allowed  :  the  damages  cannot  remain  at  the  amount 
at  which  they  have  been  assessed.  When  a  person  has  been 
defrauded  in  buying  a  chattel,  and  is  in  a  condition  to  re- 
store it,  he  is  entitled  upon  discovering  the  fraud  to  receive 
back  the  price,  provided  he  oflfers  to  return  the  chattel.  It 
may  be  that  if  the  plaintiff,  who  represents  the  insolvent 
buyer,  could  have  tendered  the  rupee  paper  to  the  defend- 
ant, he  might  have  recovered  back  the  whole  price.  Re- 
liance has  been  placed  upon  Brookman  v.  Rothschild  (*).  I 
do  not  deem  it  necessary  to  consider  the  principle  of  that 
decision  :  I  think  it  distinguishable  from  this  case.  I  will 
merely  say  that  the  decision  seems  to  me  to  have  worked  an 
injustice,  and  to  have  taken  away  money  from  those  who 
were  entitled  to  keep  it.  If  there  could  have  been  a  resti- 
iviio  in  integrum^  possibly  the  plaintiff  in  this  action  might 
have  recovered  in  full.  The  question,  however,  is  reduced 
to  this,  what  damages  is  the  plaintiff  entitled  to?  How 
ranch  worse  off  is  the  estate  which  he  represents  owing  to 
the  bargain  into  which  the  insolvent  entered?  We  may 
suppose  *the  insolvent  to  have  been  an  intentional  [68l 
and  willing  buyer:  in  fact  he  bought  the  rupee  paper,  he 
accepted  it,  and  used  it,  that  is,  sold  it.  Therefore  the 
plaintiff  cannot  tender  it  to  the  defendant,  and  the  question 
13  one  of  damages.     The  right  mode  of  dealing  with  the 

(')  3  Sim.,  153 ;  on  appeal,  5  Bli.  (N.R.),        (»)  Law  Rep.,  8  Ch.,  66 ;  4  Eng.  Rep., 
165.  T53. 

(-)  3  Beav.,  78.  O  3  Macq.,  783,  790. 
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damages  is  to  see,  wliat  it  would  have  cost  the  insolvent  to 
}^et  out  of  the  situation,  that  is,  what  is  the  price  at  which 
he  could  have  sold  the  paper?  Suppose  that  a  horse  has 
been  sold  with  a  fi-audulent  warranty,  and  suppose  the 
liorse  is  resold  with  knowledfre  of  the  defect  which  had 
been  fraudulently  concealed,  tlie  damages  to  be  recovered 
would  be  the  difference  in  the  prices  obtained  at  the  two 
sales.  Here  the  question  is,  what  could  the  insolvent  have 
obtained,  if  he  had  resold  the  rupee  paper  which  he  had 
been  induced  to  purchase  by  the  fraud  of  the  defendant. 
It  was  for  the  insolvent  to  consider  whether  he  would  sell  it 
or  relain  it.  The  retention  of  it  was  his  own  voluntary  act. 
If  he  elected  to  remain  owner  after  tlie  rupee  paper  began 
to  fall  in  price,  his  loss  was  not  owing  simply  to  his  having 
purchased  it,  but  to  his  having  purchased  itand  retained  it. 
Wlien  I  say  that  his  loss  is  to  be  estimated  by  tlie  price 
which  he  might  liave  obtained  upon  a  resale,  1  mean  that 
he  is  entitled  to  include  the  commissions  wliich  he  would 
have  to  pay  upon  the  sale  and  the  resale ;  further,  he  would 
not  have  been  bound  to  resell  hastily  and  unadvisedly,  but 
lie  ought  to  have  time  allowed  to  him  to  ascertain  what  his 
Joss  really  was.  Upon  these  principles  the  amount  must  be 
calculated  at  which  the  damages  are  to  stand. 

Baggallay,  L.J.:     I  think  that  the  damages  have  been 
assessed  at  too  high  a  rate.     It  is  difHcult  to  lay  down  a 
general  principle,  for  every  case  must  to  some  extent  depend 
upon  its  own  circumstances.     In  this  case  the  defendant, 
having  more  than  £300,000  in  rupee  paper,  agreed  to  buy 
rupee  paper  for  the  insolvent,  suggesting  that  the  rupee  pa- 
per would  pay  interest  at  5J  per  cent.,  and  that  the  money 
to  pay  for  it  could  be  obtained  at  a  lower  rate.     The  insol- 
vent liad  no  idea  when  he  ordered  the  defendant  to  buy  for 
him,  tliat  the  defendant  would  sell  rupee  paper  belonging  to 
himself.     The  paper  was  ultimately  sold  by  Lutscher,  who 
thereby  incurred  a  loss  of  about  £43,000,  and  he  is  repre- 
sented by  the  plaintiff,  who  is  his  trustee  in  liquidation. 
Kft91      There  are  several   *modes   in   which   the   damages 
9  assessed.     First,  they  might  be  assessed  upon  thii 
the  difference  between  the  price  which  the  insolvent 
the  rupee  paper  and  the  price  for  which  he  might 
nght  a  similar  amount  in  the  market;    but  this 
lot  entitle  the  plaintiff  to  damages  unless  Lutscher 
high  a  price  for.it.    Secondly,  they  might  be  assessed 
3  basis  of  the  loss  which  the  insolvent  actually  sus- 
This  was  the  course  adopted  by  lluddleston,  B.; 
nk  this  view  cannot  be  sustained,  for  it  seems  plain 
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that  the  loss  to  the  plaintiff  flowed  not  from  the  fraud  of  the 
defendant,  but  from  the  circumstance  that  the  insolvent  held 
the  stock  during  a  period  of  five  months  whilst  the  rupee 
paper  continued  to  depreciate  in  value.  A  third  view  is  that 
indicated  by  Bramwell,  L.  J.,  namely,  that  the  plaintiff,  as 
representing  the  insolvent's  estate,  is  entitled  to  the  differ- 
ence between  the  price  which  Lutscher  paid  for  it  and  the 
price  at  which  Lutscher  might  have  resold  it.  This  view  I 
am  prepared  to  adopt,  and  I  agree  that  the  damages  should 
be  assessed  upon  this  basis.  I  think,  however,  that  in  ascer- 
taining this  difference  the  price  at  which  Lutscher  might 
have  resold  must  be  taken  to  be  the  price  at  which  he  might 
have  resold  if  he  had  sold  upon  the  same  day  upon  which 
he  bought  from  the  defendant.  What  occurred  after  that  is 
not  to  be  taken  into  account. 

Thesiger,  L.J.:  I  agree  in  the  conclusion  that  the  dam- 
ages have  been  assessed  upon  a  wrong  principle,  are  exces- 
sive, and  must  be  reduced.  The  plaintiff  complains  that  the 
insolvent  has  been  induced  by  the  fraudulent  misrepresenta- 
tion of  the  defendant  to  buy  rupee  paper  belonging  to  the 
defendant,  which  he  would  not  otherwise  have  bought ; 
and  the  plaintiff  asks  to  be  recouped  the  loss  sustained  upon 
tJie  resale  of  such  rupee  paper  through  its  depreciation  in 
the  market  consequent  upon  a  fall  in  the  value  of  silver. 
The  mere  statement  of  the  plaintiff's  case  indicates  the  ob- 
jection to  which  his  demand  is  open.  There  is  no  natural 
or  proximate  connection  between  the  wrong  done  and  the 
damage  suffered.  In  Twycross  v.  Grant  {')  the  thing  pur- 
cbasea  was  worthless,  owing  to  inherent  defects  existing  at 
the  time  of  *the  purchase.  The  plaintiff  became  a  [683 
shareholder  in  a  company,  which  was  a  dying  one,  and  the 
fact  of  his  holding  his  shares  until  it  was  dead,  was  decided 
by  this  court  to  be  no  reason  for  reducing  the  damages 
assessed  by  the  jury  below  the  full  value  paid  for  the  shares. 
In  the  present  case,  on  the  contrary,  the  thing  purchased 
}iad  at  the  time  of  purchase  no  inherent  defect.  There  was 
nothing  in  it  which  either  necessarily  or  naturally,  or  even 

fDrobably,  would  lead  to  any  loss.  It  became  deteriorated 
)y  reason  solely  of  a  cause  which  subsequently  arose.  Un- 
der such  circumstances  the  general  rule  laid  down  bj''  the 
Lord  Chief  Justice  in  the  case  cited  (')  would  be  applicable: 
"If  a  man  is  induced  by  misrepresentation  to  buy  an  arti- 
cle, and  while  it  is  still  in  his  possession  it  becomes  destroyed 
or  damaged,  he  can  only  recover  the  difference  between  the 
value  as  represented  and  the  real  value  at  the  time  he  bought. 

(')  2  C.  P.  D.,  469 ;  21  Eng.  R.,  387.        (")  2  C.  P.  D.,  at  p.  544 ;  21  Eng.  R„  887. 
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He  cannot  add  to  it  any  further  deterioration,  which  has 
arisen  from  some  other  supervening  cause."     It  is  said  that 
in  this  case  if  the  fraud  had  been  discovered  before  the  re- 
sale, the  insolvent  might  have  avoided  the  purchase  and 
returned  the  rupee  paper,  claiming  the  full  sum  given  for  it ; 
and  it  is  argued  that  inasmuch  as  in  that  way  practically 
the  defendant  would  have  been  mulcted  in  the  damage  rep- 
resented by  the  difference  between  the  value  of  the  thing  at 
the  time  of  its  sale  and  the  depreciated  value  at  the  period 
of  its  return,  it  ought  to  follow  that  even  when  a  resale  has 
taken  place  the  plaintiff  ought  to  be  put  in  the  same  posi- 
tion as  he  would  have  been  if  it  had  not.     I  am,  in  the  first 
place,  not  prepared  to  admit  the  premise  upon  which  this 
reasoning  rests,  for  it  appears  to  me  by  no  means  plain  that 
where  the  article,  although  existing  in  specie,  has  depre- 
ciated in  value  by  reason  of  a  cause  supervening  subse- 
quently to  the  sale,  the  buyer  upon  discovering  the  fraud 
can  avoid  the  sale  to  him.     It  may  reasonably  be  argued 
that  the  depreciated  article  proposed  to  be  returned  is  not 
the  same  as  that  purchased,  the  parties  cannot  be  put  in 
statu  J2^,  and  the  condition  therefore  upon  which  an  avoid- 
ance of  a  contract  upon  the  ground  of  fraud  depends  cannot 
be  performed.     But  assume  this  not  to  be  so,  still  it  does 
not  follow  that  the  buyer,  who  has  by  resale  rendered  the 
684]     return  of  the  article  in  specie  ^impossible,  is  entitled 
to  have  the  seller  and  himself  put  practically  in  the  same 
position  as  if  it  had  been  returned.     jDamdson  v.  TullocJii^) 
appears  to  be  authority  for  the  proposition,  that  in  such  a 
case  the  proper  mode  of  measuring  the  damages  is  to  ascer- 
tain the  difference  between  the  purchase-money  and  what 
would  have  been  a  fair  price  to  be  paid  for  the  article  at  the 
time  of  the  purchase.     But  the  present  case  is  complicated 
by  the  circumstance  of  the  defendant's  fiduciary  position  in 
the  matter  of  the  purchase,  and  by  the  fact  that  the  fraud 
did  not  touch  the  value  of  the  article  sold,  but  consisted  of 
a  fraudulent  representation  that  it  was  sold  by  a  third  party 
and  not  by  the  defendant  himself.     It  would  seem,  however, 
strange  if  under  such  circumstances  a  plaintiff  who  has  got 
the  article  he  bargained  for,  upon  whom  no  fraud  as  re- 
gards its  value  has  been  practised,  could,  after  the  article 
has  been  depreciated  and  resold  at  a  loss  owing  to  a  cause 
tofa J/y  unconnected  with  the  fraud,  claim  to  recover  all  the 
Joss  which  he  has  thereby  sustained.    I  cannot  see  upon  what 
prUwiple  such  a  claim  could  be  based.    BrooJwian  v.  Roths- 
child C)  was  a  case  of  a  very  special  and  peculiar  character, 

(')  3  Macq.,  783,  Y98.  («)  3  Sim.,  163;  on  appeal,  5  Bli.  (N.R.),  166. 
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and  does  not,  in  my  opinion,  govern  the  present.  I  think 
that  the  damages  may  fairly  be  ascertained  in  the  manner 
proposed  by  Baggallay,  L.  J.,  for  by  t*liat  course  being  adopt- 
ed, as  I  understand  it,  tlie  plaintiff  is  saved  tlie  loss,  if  any, 
which  really  accrued  to  him  by  reason  of  the  insolvent's 
buying  the  defendant's  rupee  paper  instead  of  getting  rupee 
paper  in  the  market,  and  the  defendant  is  precluded  from 
reaping  any  profit  he  may  have  derived  from  his  disposal  of 
the  rupee  paper  privately  to  the  insolvent  instead  of  tlirovr- 
ing  it,  as  regards  such  sale,  as  a  whole  upon  the  market. 

,     Action  re/erred  to  re  assess  the  damages. 

Solicitor  for  plaintiff :  A,  G.  Ditton. 
Solicitors  for  defendant:  Flux  &  Co. 


[4  Queen's  Bench  Division,  685.] 

Dec.  7,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

*Thacker  V.  Hardy.  [685 

Sloch  Exchange — Bicker  and  Principal — Payment  of  "  Differences  " — Illegal  Contract 
at  Common  Law — Oaming  and  Wagering  Contract — 8  cfe  9  V^ict.  c.  109,  «.  18 — 
**Tinu  Bargains" 

The  plaintiff,  a  broker,  was  employed  by  the  defendant  to  speculate  for  him  upon 
the  Stock  Exchan*^ :  to  the  knowledge  of  the  plaintiff  the  defendant  did  not  intend 
to  accept  the  stock  bought  for  him,  or  to  deliver  the  stock  sold  for  him,  but  expected 
that  the  plaintiff  would  so  arrange  matters  that  nothing  but  differences  should  be 
|)ayable  by  him  ;  the  plaintiff  knew  that  unless  he  could  arrange  matters  for  the  de- 
fendant as  the  latter  expected,  the  defendant  would  be  unable  to  meet  the  engage- 
ments which  the  plaintiff  might  enter  into  for  him.  The  plaintiff  accordingly 
entered  into  contracts  on  behalf  of  tlie  defendant,  upon  which  the  plaintiff  became 
personal!}'  liable  ;  and  he  sued  the  defendant  for  indemnity  against  the  liability  in- 
curred by  him  and  for  commission  as  broker : 

Held,  that  the  plaintiff  was  entitled  to  recover ;  for  the  employment  of  the  plaintiff 
by  the  defendant  was  not  against  public  polic}-,  and  was  not  illegal  at  common  law, 
and,  further,  was  not  in  the  nature  of  a  gaming  and  wagering  contract  against  the 
provi^tions  of  8  &  9  Vict  c.  109,  s.  18. 

The  plaintiff  was  a  stockbroker  and  a  member  of  the 
London  Stock  Exchange,  and  sued  the  defendant  for  com- 
mission and  for  an  indemnity  in  respect  of  certain  contracts 
into  which  he  had  entered,  pursuant  to  instruction  from 
the  defendant.  By  his  defence  the  defendant  relied  upon 
the  provisions  of  8  &  9  Vict.  c.  109,  s.  18,  and  alleged 
that  the  plaintiff  had  become  a  defaulter  upon  the  Stock 
Exchange,  but  not  by  reason  of  his  employment  by  the 
diffendant.  The  cause  came  on  for  trial  before  Lindley,  J., 
without  a  jury,  who  ultimately  gave  judgment  to  the  fol- 
lowing effect : 
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LiNDLKY,  J.:  This  action  is  brought  by  a  broker  against 
his  principal  for  indemnity  against  liabilities  incurred  by  the 
broker,  in  buying  and  selling  stocks  and  shares  upon  the 
Stock  Exchange  for  tiie  defendant  by  his  authority.  Tlie 
main  defence  is  tiiat  the  claim  is  founded  upon  gaming  and 
wagering  transactions,  in  respect  of  which  no  action  can  be 
brought.  In  order  to  decide  the  point  thus  raised,  it  is 
necessary  to  consider  first  the  real  nature  of  the  agree- 
686J  ment  between  the  plaintiff  and  the  defendant,  *and, 
secondly,  how  the  law  stands  with  respect  to  gaming  and 
wagering  transactions  in  stocks  and  shares. 

As  regards  the  true  nature  of  the  agreement  between  the 
plaintiff  and  the  defendant,  the  conclusions  at  which  I  have 
arrived  are  as  follows:  First,  that  the  defendant  was  a 
speculator,  and  the  plaintiff  knew  him  to  be  so ;  secondly, 
tliat  the  defendant  employed  the  plaintiff  to  speculate  for 
him  on  the  Stock  Exchange;  thirdly,  that  the  defendant 
knew,  or  must  be  taken  to  have  known,  that,  in  order  to 
carry  out  the  transactions,  the  plaintiff  would  have  to  enter 
into  contracts  to  buy  or  sell,  as  the  case  might  be,  and  in 
order  to  protect  himself  and  the  defendant,  to  enter  into 
other  contracts  to  sell  or  buy  respectively ;  fourthly,  that 
there  was,  in  fact,  no  other  way  in  which  the  plaintiff  could 
speculate  for  Ihe  defendant  as  he  desired ;  fifthly,  that  the 
plaintiff  did  buy  and  sell  accordingly  ;  sixthly,  that  the  de- 
fendant never  expected,  nor  intended,  to  accept  actual  deliv- 
ery of  what  the  plaintiff  might  buy  for  him,  nor  actually 
deliver  what  he  might  sell  for  him,  and  that  the  plaintiff 
knew  that  the  defendant  never  expected  or  intended  so  to 
do;  seventhly,  that  the  defendant,  nevertheless,  knew  that 
he  incurred  the  risk  of  having  to  accept  or  deliver,  as  the 
case  might  be,  but  was  content  to  run  that  risk,  in  the  ex- 
pectation and  hope  that  the  plaintiff  would  be  able  so  to 
arrange  matters  as  to  render  nothing  but  differences  actually 
payable  to  or  by  him,  as  the  case  might  be ;  eighthl}%  that 
unless  the  plaintiff  could  arrange  matters  as  expected,  the 
defendant  would  be  unable  to  pay  for  what  was  bought  for 
him  or  deliver  what  was  sold  for  him,  and  that  the  plaintiff 
knew  perfectly  well  that  the  defendant  would  be  unable 
so  to  do. 

I  proceed  next  to  examine  the  law  applicable  to  transac- 
tions of  this  kind.  The  only  statute  in  force  and  material 
to  be  noticed  is  8  &  9  Vict.  c.  109,  s.  18,  which,  in  effect,  de- 
clares all  contracts  by  way  of  gaming  and  wagering  null  and 
void,  and  renders  actions  for  the  recovery  of  money  won  on 
any  wager  unsustainable.     This  act  does  not  expressly  men- 
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tion  or  allude  to  Stock  Exchange  transactions;  but  it  has 
been  decided  that  agreements,  between  buyers  and  sellers  of 
shares  and  stocks,  to  pay  or  receive  the  differences  between 
their  prices  on  one  day  and  their  prices  on  another  day,  are 
gaming  and  wagering  transactions  within  the  meaning  of 
*the  statute :  Grlzewood  v.  Blane  ('),  Barry  v.  Cros-  [687 
Jtey{^\  and  Cooper  v.  Neil{^\  all  decide  that.  But  the 
plaintiff  did  not  agree  to  buy  or  sell  from  or  to  the  defend- 
ant ;  and  I  have  the  authority  of  Brett,  L.  J.,  for  saying  that 
the  statute  only  affects  the  contract,  which  makes  the  bet 
or  wager.  The  agreement  between  the  plaintiff  and  the  de- 
fendant rendered  it  necessary  that  the  plaintiff  should  him- 
self, as  principal,  enter  into  real  contracts  of  purchase  and 
Bale  with  jobbers,  and  the  plaintiff  accordingly  did  so,  and 
in  respect  of  these  contracts  he  incurred  obligations,  for  the 
non-performance  of  which  actions  could  and  can  now  be 
brought  against  him.  It  is  against  the  liability  so  incurred 
that  he  seeks  to  be  indemnified. 

Upon  general  principles  an  agent  is  entitled  to  indemnity 
from  his  principal  against  liabilities  incurred  by  the  agent 
in  executing  the  orders  of  his  principal,  unless  those  orders 
are  illegal,  or  unless  the  liabilities  are  incurred  in  respect  of 
some  illegal  conduct  of  the  agent  himself,  or  by  reason  of 
his  default.  What  the  plaintiff  was  employed  to  do  was  to 
buy  and  sell  on  the  Stock  Exchange,  and  this  he  did ;  and 
everything  he  did  was  perfectly  legal,  unless  it  was  rendered 
illegal  as  between  the  defendant  and  himself  by  reason  of 
the  illegality  of  the  object  they  had  in  view,  or  of  the  trans- 
actions in  which  they  were  engaged.  Now,  if  gaming  and 
wagering  were  illegal,  I  should  be  of  opinion  that  the  ille- 
gality of  the  transactions  in  which  the  plaintiff  and  the 
defendant  were  engaged  would  have  tainted,  as  between 
themselves,  whatever  the  plaintiff  had  done  in  furtherance 
of  their  illegal  designs,  and  would  have  precluded  him  from 
claiming,  in  a  court  of  law,  any  indemnity  from  the  defend- 
ant in  respect  of  the  liabilities  he  had  incurred:  Cannan  v. 
Brycei^) ;  McKinnell  v.  Mobinsoni^) ;  Lyne  v.  Slesfeldi^). 
But  it  has  been  held  that  although  gaming  and  wagering 
contracts  cannot  be  enforced,  they  are  not  illegal.  Fitch  v. 
Jones  i^)  is  plain  to  that  effect.  Money  paid  in  discharge  of 
a  bet  is  a  good  consideration  for  a  bill  of  exchange.  Quids 
V.  Harrison  {*);   and  if  money  be  so  paid  by  a  plaintiff 

(')  11  C.  B..  526.  C)  3  M.  <fe  W.,  434. 

(=*)  2  J.  &  II.,  1.  («)  1  H.  <fe  N.,  278. 

(»)  W.  N.,  1  June,  1878.  (')  6  E.  A  B.,  238. 

(*)  3  B.  &  Aid.,  179.  («)  10  Ex.,  572. 
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688]  *f>t  the  request  of  a  defendant,  it  can  be  recovered  by 
action  against  liim,  Knight  v.  Camber  {');  Jessopp  \ .  Lnt- 
wycheO;  Rosewame  v.  Billing {')\  and  it  has  been  lield 
tliat  a  leanest  to  pay  may  be  inferred  from  an  auCbority  to 
bet :  Oldham  v.  Hamsden  (').  Having  regard  to  tliBse  deci- 
eiona,  I  cannot  liold  that  the  etatnte  above  referred  to  pre- 
cludes tile  plaintiEf  from  maintaining  this  action. 

It  was,  however,  snggested  that,  independently  of  tliat 
statute,  tile  gambling  liere  was  of  bo  pernicious  a  nature  as 
to  be  illegal  on  grounds  of  public  policy.  That  the  defend- 
ant was  a  reckless  speculator,  and  that  the  plaintiff  knew 
it,  I  consider  to  be  beyond  all  doubt ;  but  it  does  not  follow 
that  what  they  did  or  aimed  at  was  illegal.  In  one  sense 
they  were  both  gamblers;  but  care  must  be  taken  not  to  be 
misled  by  an  epithet,  and,  in  order  to  avoid  ambiguity,  I 
have  already  pointed  out  exactly  what  the  real  nature  of 
their  transactions  was.  Such  gambling  as  this,  however  de- 
moralizing and  leprehensible,  does  not  appear  to  me  to  be 
illegal,  and  my  reasons  for  this  opinion  are  as  follows: 

It  required  a  statute  (7  Geo.  2,  c.  8),  to  prevent  gambling 
in  the  public  funds ;  and  notwithstanding  the  strong  con- 
demnation in  the  preamble  of  such  gambling,  the  act  itself 
was  repealed  in  1860  by  23  &  24  Vict.  c.  28.  Moreover,  eren 
when  the  act  was  in  force,  gambling  in  shares  and  foreign 
stocks  was  held  not  to  be  illegal,  either  under  the  act  or  at 
common  law.  Lord  Tenterden,  indeed,  was  of  opinion  that 
such  gambling  was  illegal  at  common  law.  He  said  so  in 
Bryan  V.  Lewis  {');  bnt  this  opinion  was  declared  erroneous 
in  MibblewJiite  v.  3PMorine{').  Under  these  circumstances 
I  am  unable  to  hold  that  the  transactions  engaged  in  by 
these  parties  were  illegal,  or  that  the  purchases  and  sales 
made  by  the  plaintiff  were  made  in  pursuance  of  or  to  attain 
an  illegal  object.  This  view  is  supported  by  the  judgment 
of  Brett,  L.J.,  in  Cooper  v.  Neili^),  and  by  the  case  of  Ash- 
ton  V.  Dakin  ('). 

In  answer  to  the  argument  that  a  contract  which  is  void 
689]  and  *unenrorceable  cannot  be  made  the  foundation 
"'  ""  • — lied  promise  to  indemnify,  it  appears  to  me  suffi- 
ly  that  an  obligation  to  indemnify  is  created  when- 
person  employs  another  to  do  a  lawful  act  which 
lim  to  liability,  and  that,  in  my  view  of  the  evi- 
^.  defendant  did  anthorize  the  plaintiff  to  incur 


(')  R,  &  M.,  ase. 

CJ  6M.  A  W.,4( 

.  (N.8.),  316. 
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liability  by  buying  and  selling  as  above  described.  I  am 
unable  to  draw  the  inference  which  the  jury  drew  in  Cooper 
V.  Neil{'),  namelj^  that  the  plaintiif  was  instructed  to  make 
time  bargains,  and  that  he  did  in  fact  make  such  bargains. 
A  real  time  bargain  is,  I  suspect,  a  very  rare  occurrence. 
Crrizewood  v.  Blane  (')  affords  an  instance  of  one,  and  Cooper 
V.  Feil{^\  as  understood  by  the  jury,  afforded  another. 
But  what  are  called  time  bargains  are,  in  fact,  the  result  of 
two  distinct  and  perfectly  legal  bargains,  namely,  first,  a 
bargain  to  buy  or  sell  ;  and,  secondly,  a  subsequent  bargain 
tliat  the  first  shall  not  be  carried  out ;  and  it  is  only  when 
the  first  bargain  is  entered  into  upon  the  understanding  that 
it  i3  not  to  be  carried  out,  that  a  time  bargain,  in  the  sense 
of  an  unenforceable  bargain,  is  entered  into.  Such  bargains 
are  very  rare,  and  this  is  what  I  understand  the  witnesses  to 
mean  when  they  say  that  there  are  no  such  things  as  time 
bargains  on  the  Stock  Exchange.  For  the  above  reasons  I 
hold  that  the  plaintiff  is  entitled  to  indemnity,  notwith- 
standing the  gambling  nature  of  the  transactions  between 
himself  and  the  defendant. 

The  defendant  was  himself  unable  to  meet  his  engage- 
ments, and  was  the  principal  cause  of  the  plaintiff's  becom- 
ing a  defaulter.  The  inability  of  the  defendant  to  continue 
his  speculations  gave  the  plaintiff  the  right  to  close  all  the 
defendant's  accounts;  that  appears  from  a  celebrated  case 
in  chancery,  Laceyv,  HilH^).  Whether  they  were  closed 
by  the  plaintiff  or  by  the  Stock  Exchange  committee,  is,  I 
think,  immaterial,  it  not  being  proved  that  the  defendant 
was  in  any  way  prejudiced  by  what  was  done.  Conse- 
quently I  give  judgment  for  the  plaintiff  for  the  full  amount 
claimed  with  costs. 
The  defendant  appealed. 

*M.  J.  Muir  Mackenzie^  for  the  defendant :  In  [690 
this  case  it  is  necessary  to  consider  the  mode  in  which  busi- 
ness is  done  upon  the  Stock  Exchange.  The  facts,  read  in 
their  true  light,  show  that  the  plaintiff  and  the  defendant 
agreed  to  gamble  together,  to  jointly  enter  upou  a  wagering 
transaction,  and  therefore  the  plaintiff  cannot  maintain  this 
action.  If  the  contract  was  that  nothing  but  differences 
sbould  be  paid,  it  cannot  be  upheld  in  a  court  of  justice,  for 
a  contract  of  that  kind  is  by  way  of  gaming  and  wagering, 

\v\t\\\u  the  meaning  of  8  &  9  Vict.  c.  109,  s.  18  :    Orizewood 

V.  Blanei^), 

V*\y;?';.^  '^""^'  ^^'^^'  (')  La^  ^^V>  8  Ch.,  441 ;    5  Eng.  R., 

V  )  IJrv  V;  '  ^^^^^  654,  and  18  Eq,  182 ;  9  Eng.  R.,  729. 

29  fciNQ.  Kep.  16 
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[Bramwell,  L.J.:  In  Orizewood  v.  Blane(^)  the  jury 
did  not  tind  the  facts  to  be  such  as  we  understand  tJieni 
to  be.] 

The  difficulty  in  the  defendant's  way  consists  in  the  ad- 
verse view  which  Lindley,  J.,  took  of  the  facts.  The  agree- 
ment was  that  the  defendant  should  simply  find  themonej'' 
to  pay  the  differences,  and  that  the  plaintiff  should  use  the 
machinery  of  the  Stock  Exchange  for  gambling  purposes. 
It  was  intended  that  the  dealings  between  the  parties  should 
result  merely  in  the  payment  of  differences.  Tlie  contracts 
between  the  plaintiff  and  the  jobbers  may  have  been  lawful ; 
but  the  bargain  between  the  plaintiff  and  the  defendant  was 
both  illegal  at 'common  law,  and  void  under  8  &  9  Yict. 
c.  109,  s.  18. 

Home  Payne^  for  the  plaintiff,  was  not  called  upon  to 
argue. 

Bramwell,  L.J.:  I  entirely  agree  with  Lindley,  J.,  as 
to  his  view  of  the  facts,  and  as  to  his  reasoning  on  them. 
The  question  is  not  between  the  jobber  in  the  house  and  the 
broker. '  The  bargains  made  by  the  plaintiff  upon  behalf  of 
the  defendant  were  what  they  purported  to  be  :  they  gave 
the  jobber  a  right  to  call  upon  the  broker  or  the  principal 
to  take  the  stock,  and  they  gave  the  broker  the  right  to  call 
upon  the  jobber  to  deliver  it.  There  was  nothing  in  the 
transaction  from  which  the  jobber  could  tell  whether  the 
transaction  was  honafide^  that  is,  for  the  purposes  of  invest- 
ment, or  whether  it  was  a  mere  speculation.  In  Orizewood 
v.  Blanei^)  it  was  held  upon  the  evidence  that  the  contract 
was  iu  the  nature  of  a  wager ;  but  in  the  ca&e  before  us  the 
691]  bargain  *was  real,  and  meant  what  it  purported  to 
be,  although  when  the  time  should  come  for  fulfilment  an- 
other bargain  might  be  substituted  for  the  original  one.  It 
has  been,  however,  contended  on  behalf  of  the  defendant 
that  although  the  jobber  might  be  able  to  enforce  the  con- 
tract as  against  the  defendant,  yet  the  bargain  between  the 
plaintiff  and  the  defendant  was  that,  although  the  plaintiff 
was  to  enter  into  a  contract  upon  the  defendant's  behalf, 
yet  the  latter  was  never  to  pay  for  the  stock  when  the  time 
for  taking  it  arrived ;  but  that  the  plaintiff  was  to  make  an- 
other bargain,  and  to  arrange  that  the  defendant  should 
never  be  called  upon  either  to  receive  what  he  had  contract- 
ed to  receive,  or  to  pay  for  what  he  had  contracted  to  pay 
for.  I  am  not  sure  tliat  this  is  the  true  result  o£  the  bar- 
gain between  the  plaintiff  and  the  defendant,  but  assuredly 
this  is  not  the  case  in  an  isolated  transaction  upon  the  Stock 

(»)  lie.  B.,  526.         '  O  11  C.  B.,  at  p.  539. 
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Exchange.  It  a  principal  orders  a  broker  to  sell  for  him 
£10,000  consols  for  the  next  account,  I  think  it  clear  that  he 
could  not  afterwards,  as  matter  o£  right,  order  him  to  re-huy 
them  :  the  broker  might  object  that  he  was  not  bound  to  do 
so.  Whether  an  obligation  is  cast  upon  the  broker  to  avoid 
the  transaction  when  business  has  been  previously  done  in 
that  manner,  may  be  doubtful.  If  the  principal  had  said 
that  in  reality  he  could  not  take  the  stock,  and  that  the 
broker  must  resell  it,  and  if  tlie  broker  had  assented,  or 
even  if  the  broker  had  expressed  dissent,  but  nevertheless 
had  bought  the  stock,  possibly  the  understanding  might  be 
lield  to  be,  and  a  court  might  come  to  the  conclusion,  that 
the  arrangement  was  in  truth  that  the  two  transactions 
should  be  set  off,  the  one  against  the  other,  and  that  the 
principal  should  only  pay  the  differences.  However,  it 
must  not  be  overlooked  that  the  broker  might  lawfully  ob- 
ject that  he  was  not  bound  to  resell,  although  he  would  try 
to  do  so  if  he  could  lind  a  market  for  the  stock.  In  order 
to  enable  me  to  come  to  the  conclusion  that  in  the  present 
case  that  state  of  facts  existed,  I  should  require  to  have  a 
more  minute  examination  of  the  evidence  than  I  have  be- 
stowed upon  it ;  but  I  will  assume  that  that  was  the  nature 
of  the  bargain  between  the  parties,  and  that  by  its  terms  the 
principal  would  be  entitlea  to  call  on  the  broker  to  resell 
the  stock,  so  that,  instead  of  taking  and  paying  for  it,  the 
principal  would  have  to  pay  only  the  differences.  In  my 
opinion  *that  bargain  does  not  infringe  the  provi-  [692 
sions  of  8  &  9  Vict.  ij.  109,  which  was  directed  against  gam- 
ing and  wagering;  for  the  principal  might  take  the  stock 
which  has  been  bought  for  him,  and  hold  it  as  an  invest- 
ment. I  have  no  doubt  that  it  continually  happens  that 
stock  which  is  bought  for  a  rise  is  really  taken  up  and  held 
when  the  market  falls.  But  the  broker  might  be  unable  to 
resell,  if,  for  instance,  he  had  been  ordered  to  buy  shares 
in  an  insolvent  bank ;  so  that  the  transaction  really  comes 
to  this,  that  the  principal  is  bound  either  to  take  or  deliver 
the  stock  (as  the  case  may  be),  but  the  broker  is  to  endeavor 
to  relieve  the  principal  from  liability  by  buying  or  selling 
again.  There  is  no  gaming  or  wagering  in  a  transaction  of 
that  kind:  the  broker  has  no  interest  in  the  stock,  and  it 
does  not  matter  to  him  whether  the  market  rises  or  falls  ; 
but  when  a  transaction  comes  within  the  statute  against 
gaming  and  wagering,  the  result  of  it  does  affect  both  par- 
ties. In  the  case  before  us,  the  broker  does  not  wagerat  all. 
I  am  of  opinion,  therefore,  that  if  every  fact  were  found  in 
the  defendant's  favor,  he  could  not  succeed.     As  to  Grize- 
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wood  V.  Blane{^\  I  need  make  only  this  remark:  in  that 
case  the  question  was  not  between  a  broker  and  a  principal, 
but  between  two  principals,  namely,  the  jobber  and  the 
speculator.  It  is  therefore  of  no  authority  upon  the  facts 
before  us. 

In  the  course  of  his  judgment  Lindley,  J.,  has  shown  what 
he  understands  to  be  the  meaning  of  time  bargains.  A  time 
bargain  is  not  necessarily  invalid  ;  there  may  be  a  good  con- 
tract to  sell  next  year's  crop  of  the  apple  trees  growing  in  a 
specified  orchard,  and  what  is  this  but  a  time  bargain  ?  But 
if  the  term  "  time  bargain"  is  understood  to  mean  an  agree- 
ment to  pay  the  diflFerence  between  the  price  at  the  time 
when  the  bargain  is  made  and  the  price  at  a  subsequent  time, 
that  agreement  is  perhaps  in  the  nature  of  a  wager,  but  it 
is  not  a  "time  bargain"  in  the  ordinary  sense  of  the  word. 

For  these  reasons  I  think  that  this  judgment  must  be 
affirmed.  It  may  be  a  sad  thing  that  there  should  be  gam- 
bling upon  the  Stock  Exchange,  but  that  is  not  the  point 
which  we  have  to  consider;  and  I  am  not  sure  that  it  is  a 
disadvantage  that  there  should  be  a  market  where  specu- 
693]  lation  may  go  on,  for  it  is  owing  *to  a  market  of  that 
kind  that  we  now  have  so  many  railways  and  other  useful 
undertakings. 

Brett,  L.  J.:  I  do  not  like  the  rules  and  the  proceedings 
upon  the  Stock  Exchange,  but  I  think  that  Lindley,  J.,  has 
taken  a  correct  view  of  the  transactions  upon  it.  It  is  un- 
necessary to  deal  with  imaginary  cases,  for  the  basis  of  my 
judgment  is,  that  Lindley,  J.,  has  found  the  facts  rightly. 
He  has  found  that  the  plaintiff  was  employed  by  the  defend- 
ant as  broker  to  deal  for  him  on  the  Stock  Exchange,  and 
has  also  properly  found  that  the  plaintiff  had  authority  to 
deal  according  to  the  practice  of  the  Stock  Exchange,  and 
that  the  defendant  knew,  or  must  be  taken  to  have  known, 
what  it  was  necessary  for  the  plaintiff  to  do  in  order  to  carry 
out  his  instructions.  In  my  view,  the  defendant  gave  the 
plaintiff  authority  to  enter  into  contracts  for  him  on  the 
Stock  Exchange  with  jobbers :  these  contracts  were  intended 
to  be  real  contracts,  which  the  jobbers  might  enforce  against 
him.  The  plaintiff  has  fulfilled  the  mandate  to  him,  and  has 
entered  into  real  contracts.  Lindley,  J.,  came  to  the  con- 
clusion that  the  plaintiff  did  not  agree  to  buy  from  or  sell 
to  the  defendant,  but  that  he  was  only  bound  to  buy  and 
sell  for  him  ;  but  that  agreement  made  it  necessary  that  the 
plaintiff  should,  as  principal,  enter  into  real  contracts  for  the 
purchase  and  sale  of  stock  with  the  jobbers.     The  plaintiff 
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carried  out  these  instructions,  and  incurred  obligations  in 
respect  of  which  actions  might  now  be  brought  against  hira. 
The  plaintiff  sued  the  defendant  for  commission  upon  the 
sale  of  stock,  and  for  indemnity  against  the  liability  which 
lie  has  incurred  through  the  defendant  desiring  to  speculate. 
I  think  that  the  plaintiff  is  entitled  to  recover  in  respect  of 
both  claims.  I  am  unable  to  draw  the  inference  of  fact 
which  the  jury  drew  in  Coopei'  v.  Neil  (*).  The  counsel  for 
the  defendant  has  not  argued  that  Lindley,  J.,  has  laid  down 
the  law  wrongly,  if  the  facts  found  by  him  are  correct ;  but 
he  has  endeavored  to  make  out  that  the  findings  are  wrong. 
Reference  has  been  made  to  Oooper  v.  NeiH^\  which  was 
argued  at  length  in  this  court.  The  jury  had  found  that  the 
plaintiff  was  instructed  to  buy  and  sell  for  the  defendant 
according  to  the  rules  of  the  *Stock  Exchange,  but  [694: 
so  as  to  make  time  bargains,  and  not  to  enter  inio  bona 
'fide  transactions,  and  that  the  plaintiff  had  obeyed  these 
instructions.  It  is  plain  that  the  meaning  of  "time  bar- 
gain" in  that  case  was  not  simply  a  contract  for  the  future 
delivery  of  stock  by  or  to  the  defendant,  as  the  case  might 
be,  but  a  bargain  which  would  only  render  him  liable  to  pay 
the  difference  in  the  price  of  the  stock  at  a  future  time,  ac- 
cording to  the  rise  or  fall  of  the  market.  The  action  was 
brought  for  commission,  and  also  for  indemnity  against  the 
liability  which  the  plaintiff  had  incurred  in  respect  of  those 
contracts  entered  into  by  him  on  behalf  of  the  defendant; 
but  if  the  bargains  had  been  such  as  I  have  mentioned,  the 
jobbers  could  not  have  sued  him,  because  they  were  con- 
tracts which  would  have  been  null  and  void  under  8  &  9 
Vict.  c.  109,  s.  18,  and  therefore  the  plaintiff  would  have  re- 
quired no  indemnity.  As  we  thought  that  the  case  must  go 
down  for  a  new  trial,  we  endeavored  to  express  our  own 
view,  so  as  to  be  a  guide  to  the  learned  judge  presiding  at 
the  second  trial,  first,  as  to  the  meaning  of  the  term  "  time 
bargains  ;"  secondly,  as  to  whether  the  plaintiff  had  in  fact 
made  time  bargains ;  for  if  he  had  merely  made  bargains 
for  the  future  delivery  of  stock,  he  would  not  have  entered 
into  a  contract  rendered  null  by  the  statute,  and  could  have 
maintained  an  action  for  an  indemnity  against  the  claims  by 
the  jobbers.  We  were  of  opinion  that  if  upon  the  second 
trial  t-he  facts  were  found  to  be  such  as  those  now  before  us, 
the  plaintiff  would  be  entitled  to  succeed.  It  was  further 
suggested  in  Cooper  v,Neil{^)  that  the  agreement  was,  that 
altliough  the  plaintiff  being  broker  to  the  defendant,  but 
contracting  in  his  own  person  as  principal,  should  enter  into 
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real  bargains,  yet  the  defendant  should  be  called  upon  only 
to  pay  the  loss  if  the  market  should  be  unfavorable,  and 
should  receive  only  the  profit  if  it  proved  favorable ;  and 
that  no  further  liability  should  accrue  to  the  principal,  what- 
ever might  become  of  the  broker  upon  tiie  Stock  Exchange  ; 
so  that,  as  regarded  the  real  principal,  the  defendant  in  the 
action,  it  should  be  a  mere  gambling  transaction.  I  then 
considered  that  a  transaction  of  that  Kind  might  fall  within 
the  provisions  of  8  &  9  Vict.  c.  109,  s.  18,  but  I  thought 
that  there  was  no  evidence  of  it.  And  with  respect  to  the 
695]  present  action,  I  *say  that  there  is  no  evidence  that 
the  bargain  between  the  parties  amounted  to  a  transaction 
of  that  nature.  I  retract  nothing  from  what  I  said  in  that 
case.  In  the  present  case,  Lindley,  J.,  has  well  understood 
the  view  which  we  took  in  Cooper  w,  Neil(^)\  he  has  fol- 
lowed the  lines  which  we  laid  down  in  that  case ;  he  has 
found  the  facts  correctly,  and  has  taken  a  true  view  of  the 
procedure  upon  the  Stock  Exchange.  In  law  also  his  deci- 
sion is  correct. 

As  to  Grizeioood  v.  Blane(^),  I  need  only  say  that  upon 
the  findings  the  judgment  may  be  right ;  but  the  jury  prob- 
ably misunderstood  the  nature  of  the  evidence  before  them. 

CoiTON,  L.J.:  In  my  opinion  this  appeal  fails.  In  deal- 
ing with  this  case  we  ought  to  consider  what  principle  ought 
to  be  applied,  without  reference  to  the  consequences  of  our 
decision ;  but  I  may  add  that  by  holding  the  defendant 
liable  in  this  case  we  may  do  a  good  deal  towards  checking 
irregular  transactions  upon  the  Stock  Exchange.  It  is  not 
contended  that  if  the  findings  are  right,  the  judgment  is 
wrong,  and  I  think  that  upon  the  findings  the  decision  of 
Lindley,  J.,  is  clearly  correct.  I  adhere  to  the  opinion  ex- 
pressed by  the  members  of  the  court  in  Cooper  v.  jVeiI\J\ 
and  that  opinion  shows  that  the  defence  in  the  present  ac- 
tion must  fail.  It  was  assumed  bv  the  counsel  for  the  de- 
fendant  that  by  the  bargain  between  him  and  the  plaintiff 
he  was  liable  for  only  the  diffeivnce,  whatever  should  liap- 
pen  to  the  plaintiff;  and  it  was  contended  that  a  contract 
of  that  kind  would  be  null  and  void,  as  being  against  the 
provisions  of  8  &  9  Vict,  c.  109.  I  will  assume  that  the 
plaintiif  was  in  a  certain  sense  acting  as  principal;  never- 
theless there  was  no  gaming  or  wagerinir  in  the  conti-aci. 
The  essence  of  sramim]:  and  waccerini:  is  that  one  partv  is  to 
win  and  the  other  to  lose  upon  a  future  event,  which  at  the 
time  of  the  contract  is  of  an  uncertain  nature — that  is  to 
s;iy,  if  the  event  turns  out  one  way  A.  will  lose,  but  if  it 
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turns  out  the  other  way  he  will  win.  But  that  is  not  the 
state  of  facts  here.  The  plaintiff  was  to  derive  no  gain  from 
the  transaction  ;  his  gain  consisted  in  the  commission  which 
he  was  to  receive,  whatever  might  be  the  result  of  the  trans- 
action to  the  defendant.  Therefore  the  whole  element  of 
*garaing  and  wagering  was  absent  from  the  contract  [696 
entered  into  between  the  parties. 

It  appears  to  have  been  imagined  on  behalf  of  the  de- 
fendant tliat  Grizewood  v.  Blane{')  showed  that  such  a 
transaction  as  that  before  us  is  in  the  nature  of  gaming  and 
wagering,  and  that  no  action  can  arise  out  of  it.     I  cannot 
concur  with  that  view.     In  that  case,  according  to  the  find- 
ings of  the  jury,  neither  party  intended  that  there  should 
be  an  actual  buyer  and  seller ;  it  was  simply  a  bargain  tliat 
according  to  the  price  of  stock  on  a  future  day  the  parties 
should  respectively  gain  or  lose.     According  to  this  finding 
there  existed  the  essential  element  of  wagering ;  each  party 
was  to  gain  or  lose  according  to  a  subsequent  event,  and  the 
transaction  was  a  wagering  contract.     In  form  it  was  a  con- 
tract for  sale  of  stock,  but  it  was  really  entered  into  in  or- 
der to  carry  out  a  gambling  transaction.     I  wish,  however, 
to  point  out  that  some  transactions  in  which  the  parties  may 
gain  or  lose  according  to  the  happening  of  a  future  event 
are  not  within  the  provisions  of  8  &  9  Vict.  c.  109;   for 
instance,  the  sale  of  next  year's  apple  crop  is  a  transaction 
in  which  at  a  future  time  the  parties  may  be  respectively 
gainers  or  losers,  according  to  the  happening  of  the  event ; 
but  the  essential  element  of  a  wagering  contract  is  wanting. 
It  has  been  contended  that  upon  the  facts  proved  the  proper 
inference  to  be  drawn  is  that  a  wagering  contract  has  been 
entered  into.     I  cannot  assent  to  this  contention.     The  con- 
tract was  simply  this:    the  defendant  authorized  the  plain- 
tiff as  Lis  agent  to  enter  into  contracts  for  the  purchase  of 
stock,  of  such  an  amount  that  the  parties  must  have  known 
that  the  defendant  did  not  intend  to  take  it  up,  but  that  he 
meant  to  arrange  matters  in  another  way.     I  do  not  think 
that  this  transaction  is  avoided  by  the  statute  against  gam- 
ing and  wagering.     In  Grizewood  v.  Blane{')  the  Court  of 
Common  Pleas  was  of  opinion  that,  upon  the  facts  found, 
the  transaction  between  the  parties  was  in  truth  a  wagering 
contract ;    but  it  is  to  be  remarked   the  jury  might  have 
come   to  a  different  conclusion ;    and,  judging  by  what  I 
know  as  to  the  mode  of  doing  business  upon  the  Stock  Ex- 
change, I  think  that  it  is  not  easy  to  justify  the  verdict  in 
Grizewood  v.  Blane{'),    But  at  all  events  it  is  very  distin- 
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697]    guishable  from  the  present  case.     In  *Orizewood  v. 

Blane{)  the  plaintiff,  being  a  jobber,  pretended  to  buy 
from,  or  sell  to,  the  defendant ;  here  the  plaintiff  bought 
and  sold  for  the  defendant. 

Judgment  affirmed. 

Solicitors  for  plaintiff  :  Morley  &  Shirreff, 
Solicitor  for  defendant :  Bury  Hutchinson. 

Q)  11  C.  B.,  626. 

See  27  Eng.  Rep.,  464  note.     The  defendant's  duty  to  have  closed  the 

principal  case  is  reported  18  Am.  Law  contract  by  exercising  the  option  at  the 

Reg.  (N.S.),  254 ;  and  see  p.  258  note,  most  favorable  time,  and  to  have  acted 

A  contract  for  the  sale  of  goods  for  for  her  in  that  respect  with  reasonable 

future  delivery  is  not  rendered  a  wager,  care;  that  the  question  of  negligence 

by  reason  of  the  facts  that  the  vendor  and  want  of  skill  and  care  in  the  per- 

has  not  the  goods  on  hand  to  fill  the  formance  of   his  duty  as   agent   Was 

contract,  but  expects   to  go  into  the  properly  submitted   to  the  jury,  and 

market  for  them  :   Williams  v.  Tiede-  authorized  a  recovery, 
mann,  6  Mo.  App.  R.,  269.  Defendant  claimed,  on  appeal,  that 

Where  either  party  to  the  contract  this  was  a  gambling  transaction,  and 

intends  a  bona  fide  sale  or  purchase,  as   such  prohibited    by  statute.      No 

the  contract  is  not  a  wager,  whatever  such  defence  was  set  up  in  the  answer, 

may  have  been  the  secret  intent  of  thp  Held,  that  the  contract  was  not  of  ne- 

other  party,  and  courts  will  enforce  it  cessity  a  wager  contract ;  that  this  was 

at  the  suit  of  the  innocent  party.     An  for  defendant  to  prove  ;   and  that  the 

executory  contract  may  be  obligatory  fact  that  it  might  have  been  so  did  not 

upon  one  of  the  parties  to  it,  and  op-  dispense  with  the  necessity  of  proving 

tional    with   the   other :    Williams   v,  that  it  was. 
Tiedemann,  6  Mo.  App.  R.,  209.  The  price  of  the  stock  from  day  to 

Plaintiff  purchased,  through  the  day  daring  the  sixty  days  was  shown, 
agency  of  defendant,  as  stock  option  Held,  that  the  question  as  to  the 
or  privilege,  known  as  a  "straddle,"  amount  of  damages  was  for  the  jurj*. 
•which  secured  to  her  the  right  to  de-  Defendant  offered  evidence  that  it 
mand  of  the  seller  at  a  price  stated,  a  was  common  for  parties  purchasing 
certain  number  of  shares  of  a  specified  "  straddles  "  to  operate  in  stock,  hold- 
stock,  or  to  require  him  to  take  said  ing  the  straddle  as  security  ;  this  was 
stock  at  the  same  price  within  sixty  excluded,  and  the  court  charged  that 
days.  Plaintiff  was  induced  to  make  plaintiff,  in  order  to  be  tK)und  by  any 
the  purchase  by  printed  circulars  issued  such  custom,  must  have  been  aware  of 
by  defendant,  explaining  the  nature  of  it.  Held,  no  error. 
a  "straddle,"  offering  to  purchase  of  A  custom  or  usage  in  a  business  will 
his  selection  upon  payment  of  a  speci-  not  bind  the  parties  to  a  contract  un- 
fied  sum,  and  guarantying  fluctuations  less  it  appears  they  had  knowledge  of 
in  the  stock  during  the  pendency  of  the  its  existence,  or  that  it  is  so  general  that 
contract  would  amount  to  eight  per  they  must  be  presumed  to  have  con- 
cent., and,  in  case  it  did  not,  agreeing  tracted  with  reference  to  it :  Harris  r. 
to  refund  the  amount  paid,  less  com-  Turnbridge,  83  N.  Y.,  92. 
missions.  Plaintiff  authorized  defend-  Where  it  is  agreed  that  the  goods 
ant  as  her  agent  to  exercise  the  option,  sold  are  not  to  be  delivered,  but  a  set- 
On  the  next  day  after  the  purchase  de-  tlement  of  differences  made  according 
fendant  sold  the  stock  "short,"  which  to  market  fluctuations,  the  contract  is 
resulted  in  a  loss.  a   wager,   and    will   not   be  enforced  : 

In    an    action   to  recover  damages,  Williams  v.  Tiedemann,   G   Mo.  App. 

held,  that  defendant  had  no  authority  Rep.,    209;     Beveridge   i?.    Howell,    8 

to  make  the  sale;  that  in  the  absence  Bradw.,  467;    Doxey  v.  Spaids,  8  id., 

of  any  directions  from  plaintiff,  it  was  549. 
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And  where    one    deposits    property  A  judgment  confessed  by  warrant  of 

margins  on  a  deal  of  grain,  there  being  attorney,  in  consideration  of  stifling  a 

no  intention-  on    the    part*  of    either  prosecution  for  forgery,  is  void,  and  it 

party  that  any  grain  was  to  be  deliv-  was  error  for  the  court  to  refuse  to 

ered  or  received,  it  is  a  gambling  con-  open  such  judgment  and  permit  the 

tract,   and   the    articles    so    deposited  defendants  to  show  the  illegal  consid- 

may  be  recovered  by  the  owner  in  an  oration,    although    they  were  parties 

action  of  trover:   £k>xey  v.  Spaids,  8  thereto  :    Bredin's  Appeal,   92    Penn. 

Bradw.,  549.  St.  Rep.,  241. 

When  the  public  is  not  Interested,  In  an  action  for  money  had  and  re- 

the  maxim  **  Nemo  aUegans  suam  tur-  ceived,  the  defendant  pleaded,  by  way 

pitudinem  aiicticuUus  est*''  is  in  full  of  set-off,  a  promissory  note  given  by 

force,  and  the  law  leaves  the  parties  as  plaintiff  to  defendant.     From  the  evi- 

they  placed  themselves.  dence  it  was  apparent  that  the  transac- 

Where  a  deed  or  contract  is  made  for  tions  between  the  parties  out  of  which 

an  illeg&l  purpose,  a  defendant  against  the  present  cause  of  action  arose  were 

whom  it  is  sought  to  be  enforced  may  intended  to  defraud  the  creditors  of 

show  tlie  , turpitude  of  both  himself  plaintiff,   and  that    plaintiff   and  de- 

and.  the    plaintiff,  and  a  court  of  jus-  fendant  were  in  pari  delicto:    Held, 

tice  will  refuse  its  aid  to  enforce  a  con-  that  such  being  the  case,  the  pfaintiff 

tract  thuas  wrongfully  entered. into.  should  not  be  aided  by  the  court  in 

Agreements  founded  on  the  snppres-  enforcing  his  contract,  and  the  verdict 

sion  of  criminal  prosecutions  are  void,  for  him  must  be  set  aside  :    Blake  «. 

as  they    have  a  manifest  tendency  to  Stewart,  2  Nova  Scotia  Dec. ,  70. 

subvert  public  justice.  Stifling  a  prose-  The  mere  fact  that  an  arrangement 

cntion  of  forgery,  comes  within  the  rule  entered  into  by  parties  having  an  in- 

tiiat  where  the  welfare  of  society  and  terest  in  property  about  to  be  sold  at 

the  vindication  of  the  law  are  the  chief  public  or  judicial    sale,    with  honest 

objects,  tlie  defendant  may  give  in  evi-  motives  for  the  purpose  of  preserving 

dence  the  illegality  of  the  contract  as  their    interests,   may    incidentally  re- 

a  bar  to  a  suit  to  enforce  it ;  and  this  strict  competition  upon  sale,  does  not 

to  prevent  the  evil  which  would  be  render  the  agreement  illegal :  Marie  v. 

produced  by  enforcing  the  contractor  Garrison,  83  N.  Y.,  14,  reversing  45 

allowing  it  to  stand.  N.  Y.  Superior  Ct*.  R.,  158. 

29  Exo.  Rep.  17 
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[6  Queen's  Bench  Division,  1.] 
Nov.  21,  1879. 

1]  *The  Queen  v.  Sir  Robert  Garden. 

Criminal  Law — Justices^  Juri»diclion  of,  upon  preliminary  Inquiry  into  criminal 
Charge — Evidence — Libel,  Truth  of,  not  a  Subject  of  Inquiry  before  Magistrate — 6  d& 
7  Vict,  e,  96,  M.  4,  6,  6. 

Upon  an  information  for  malicionsly  publishing  a  defamatory  libel  under  the  6th 
section  of  6  <&  7  Vict.  c.  96,  the  magistrate  has  no  jurisdiction  to  receive  evidence  of 
the  truth  of  the  libel,  inasmuch  as  his  function  is  merely  to  determine  whether  there 
is  such  a  case  against  the  accused  as  ought  to  be  sent  for  trial,  and  a  defence  based 
upon  the  truth  of  the  libel  under  section  6  of  the  act  can  only  be  inquired  into  at 
the  trial  upon  a  special  plea  framed  in  accordance  with  the  terms  of  that  section. 

The  province  of  a  magistrate  upon  a  preliminary  inquiry  into  a  charge  of  an  indict- 
able offence  discussed. 

This  was  an  application  for  a  mandamus  directed  to  Sir 
Robert  Garden,  an  alderman  and  magistrate  of  the  city  of 
London,  commanding  him  to  hear  certain  evidence  upon  an 
information  for  libel  laid  before  him  by  Edward  Levy  Law- 
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son  against  Henry  Labouchere  and  Charles  Wyman.     The 
information  did  not  charge  the  libel  to  have  been  published 
by  the  defendants  knowing  it  to  be  false  under  the  4th  sec- 
tion of  6  &  7  Vict.  c.  96,  but  merely  charged  the  publication 
of  a  defamatory  libel  under  *the  5th  section.     Tlie  ap-     [2 
plication  was  made  on  behalf  of  the  defendants,  and  the 
writ  of  mandamus  asked  for  was  in  substance  to  the  follow- 
ing effect,  viz.,  to  hear  evidence  in  cross-examination  by  the 
defendants  of  the  complainant  and  the  complainant's  wit- 
nesses, and  direct  evidence  of  the  defendants  and  their  wit- 
nesses to  prove,  first,  that  the  alleged  libel  was  not  a  false 
and  defamatory  libel ;  secondly,  that  it  was  a  fair  comment 
on  a  public  man  in  a  matter  which  was  a  question  of  public 
interest ;  thirdly,  that  the  alleged  libel  was  true  in  substance 
and  in  fact ;  fourthly,  that  it  was  for  the  public  benefit  that 
the  alleged  libel  should  be  published ;  and  fifthly,  that  it 
was  not  published  knowing  it  to  be  false,  and  further,  to 
liear  all  evidence  relating  to  tlie  libel  and  to  the  circum- 
stances under  which  the  same  was  published,  and  to  the 
conduct  of  the  complainant  in  relation  thereto,  with  a  view 
to  the  exercise  of  the  discretion  of  the  said  alderman  as  to 
whether  he  should  or  should  not  commit  the  defendants  for 
trial.     And  further,  to  hear  all  evidence  on  cross-examina- 
tion of   the  complainant  and   his  witnesses  going  to  their 
credit,  and  to  bind  over  the  witnesses  to.  appear  at  the  trial. 
It  appeared  from  the  affidavits  that,  in  the  course  of  the 
hearing  of  the  charge  before  the  magistrate,  a  claim  was 
made  on  the  part  of  the  defendants  to  cross-examine  the 
complainant  and  the  complainant's  witnesses,  and  to  call 
witnesses,  in  respect  of  certain  matters  tending  to  prove  the 
truth  of  the  defamatory  statements  contained  in  the  libel. 
The  libel  appeared  to  have  related  to  the  conduct  of  the 
prosecutor  in  his  management  of  the  Daily  Telegraph  news- 
paper, and  among  other  things  called  him  ''a  disgrace  to 
journalism."     The  questions,  which  it  was  sought  to  put  in 
cross-examination,  and  the  evidence  which  it  was  sought  to 
call  on  behalf  of  the  defendants,  appeared  to  relate  to  the 
conduct  by  the  prosecutor  of  the  Daily  Telegraph, 

The  magistrate  refused  to  admit  the  evidence,  and  post- 
poned the  further  hearing  to  admit  of  the  correctness  of  his 
ruling  being  questioned  by  application  for  a  mandamus.  A 
rule  nisi  had  consequently  been  obtained  for  a  mandamus 
as  above,  a^inst  which 

Sir  John  Holker,  A.G.,  Sir  IL  8.  Giffard,  S.G.,  Ballan- 
tine^  Serji.,  and  Poland^  for  the  p.rosecutor,  showed  cause: 
Evidence  *io  prove  the  truth  of  the  libel  was  clearly    [3 
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inadmissible  before  the  magistrate.  Previously  to  Lord 
Campbell's  Act,  6  &  7  Vict.  c.  96,  tlie  truth  o(  a  libel  afford- 
ed no  defence  to  a  criminal  charge  of  libel.  By  that  statute 
a  defence  based  upon  tlie  trntli  of  the  libel  may  b«  plead*?d 
specially  to  the  indictment,  and  so  rendered  available  at  the 
trial,'but  the  magistrate  has  no  jurisdiction  to  go  into  the 
question  whether  the  libel  was  true,  and  must  commit  even 
although  it  should  be  proved  to  be  true  :  Reg.  v.  Towns- 
end  {').  The  case  of  Sx  parte  Ellissen  (')  did  not  overrule 
Jteg.  V.  Townsend{').  Tliare  the  charge  was  under  the  4th 
section  of  Lord  Campbell's  Act,  of  publishing  a  libel  know- 
ing it  to  be  false,  and  the  magistrate,  having  refused  to  hear 
evidence  as  to  the  truth  oC  the  libel,  was  held  by  the  court 
to  have  declined  to  hear  and  determine  the  matter  which  he 
was  bound  to  hear  and  determine,  and  accordingly  a  man- 
damus issued.  This  is  altogether  a  different  case.  The 
information  is  for  a  simple  libel  under  a.  5  of  Lord  Camp- 
bell's Act.  The  present  application  is  that  the  magistrate, 
in  the  course  of  an  inquiry  on  a  matter  within  his  jurisdic- 
tion, may  be  ordered  to  hear  certain  evidence  entirely  irrel- 
evant to  the  question  which  he  has  to  investigate.  There  is 
no  statutory  provision  rendering  it  the  duty  of  the  magis- 
trate to  receive  and  record  any  evidence  which  may  possibly 
be  serviceable  to  the  defendant  at  the  trial  for  any  purpose 
such  as  the  mitigation  of  punishment.  By  Jervis'a  Act,  11 
&  13  Vict.  c.  42,  8.  17,  the  magistrate  is  to  take  down  only 
what  is  material  to  the  charge,  and  the  terms  of  the  act 
clearly  show  that  his  duty  is  merely  to  inquire  whether 
there  is  a  sufficient  case  for  a  committal  or  not,  Russell 
Gurney's  Act,  30  &  31  Vict.  c.  35,  s.  3,  was  intended  to  rem- 
edy the  hardship  caused  to  poor  persons  wha  could  not  call 
their  witnesses  at  the  trial,  and  its  provisions  are  conlined 
to  witnesses  that  are  material  to  disprove  the  charge.  It 
was  not  intended  to  extend  the  scope  of  the  inquiry  before 
the  magistrate  to  all  matters  that  might  be  serviceable  to 
the  prisoner. 

It  would  be  most  inconvenient  that  all  matters  wliich 
miglit  tend  to  throw  obloquy  on  the  prosecutor  might  be 
gone  into  before  the  magistrate  though  not  amounting  to  a 
ieeal  defence. 

*Oorsi,  Q.C.,  and  Lumley  Smith,   appeared  for  the 

istrate,  Sir  Itobert  Caiden, 

assell,Q.G.,  WUdey  irr/f/A^,  and  3/ei)o7i«?;,  supported 

rule:     The  various  statutes  relating  to  the  procedure 

1  F.4F.,  1(189;   lOCoi't 
Sot   rfiHjLted 
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before  niagistratps  from  2  &  3  Ph.  &  M.  c.  13,  down  to  Jer- 
vis's  Act,  il  &  12  .Vict.  c.  42,  have  made  it  the  duty  of  the 
magistrate  to  inquire  into  all  the  facts  and  circumstances  of 
the  case.     The  magistrate  here  held  that  his  duty  was  sim- 
ply to  inquire  whether  there  was  a  prima  facie  libel  and  a 
publication  by  the  defendants.     It  does  not  follow  that  be- 
cause the  magistrate  has  not  jurisdiction  to  decide  on  certain 
questions  that  may  arise  on   the  facts  and  circumstances 
taken  as  a  whole,  that,  therefore,  he  is  not  to  receive  theevi- 
dence  as  to  the  JFacts  and  circumstances.     It  is  contended, 
for  instance,  that  the  defendant  is  entitled  to  cross-examine 
before  the  magistrate  as  to  circumstances  that  would  go  in 
mitigsition  of  punishment,  and  to  have  the  result  of  such 
cross-examination  recorded  by  the  magistrate.    The  witnesses 
might  die  or  be  ill,  and  their  depositions  would  then  be  read 
at  the  trial,  and  the  defendant  would  lose  the  benefit  of  mit- 
igating circumstances  connected  with  the  offence  that  might 
have  been  elicited  from  them,  while  their  testimony,  so  far 
as  it  bore  against  him,  would  be  perpetuated.     The  magis- 
trate's function  is  to  make  a  preliminary  inquiry  into  any- 
thing that  may  be  material  to  the  case,  whether  with  regard 
to  the  guilt  or  innocence  of  the  accused  or  the  character  of 
the  offence.     It  is  contended  that,  inasmuch  as  the  truth  of 
the  libel,  if  its  publication  was  for  the  public  benefit,  may 
be  a  defence  at  the  trial,  the  magistrate  ought  to  receive  evi- 
dence as  to  that.     Russell  Gurney's  Act,  30  &  31  Vict.  c.  35, 
8.  3,  clearly  contemplates  that  an  accused  person  should  have 
the  benefit  of  calling  any  witnesses  that  may  be  material  to 
liis  case  before  the  magistrate,  and  of  having  them  bound 
over  to  appear.     The  fact  that  the  truth  of  the  libel  cannot 
be  pleaded  until  the  trial  is  no  answer  to  the  argument  de- 
rived from  the  provisions  of  the  statute.     Whether  the  evi- 
dence is  such  as  the  magistrate  can  decide  upon  or  not,  the 
intention  is  that  the  accused  should  be  able  to  have  any  wit- 
nesses that  may  at  the  trial  be  essential  to  his  defence  called 
and  bound  over  to  appear.     The  evidence  refused  was  ad- 
missible on  the  question  of  libel  or  no  libel,  inasmuch  as  it 
tended  to  show  that  *the  libel  was  a  fair  comment  on     [5 
the  conduct  of  a  public  man.     The  case  is  exactly  within 
the  authority  of  £!x  parte  Ellisseni^)  in  which  this  court 
granted  a  mandamus  to  the  magistrate.     That  case  must  be 
taken  to  have  overruled  Reg.  v.  Townsend{*).    Although 
the  defendant  is  not  charged  before  the  magistrate  with 

(')  Not  reported,   but   referred  to  in        («)  4  F.   <k  F.,   1089 ;    10  Cox*8  C.  C, 
Folkard  on  Libel  and    Slander,  4th  ed.,    856. 
p.  591 
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publishing  the  libel  knowing  it  to  be  false,  this  makes  no 
substantial  diflference  between  this  case  and  Ex  parte  EUis- 
sen  (*),  for  a  count  may  be  added  to  the  indictment,  charging 
that  he  did  so,  before  the  trial. 

CocKBURN,  C.J.:  This  is  a  case  of  some  importance,  but 
it  is,  in  my  opinion,  so  clear  that  we  need  not  hesitate  to 
give  judgment  at  once  discharging  the  rule.  The  applica- 
tion is  of  a  somewhat  startling  nature.  In  cases  where  a 
magistrate  has  authority  to  hear  and  determine  a  matter, 
but  refuses  to  do  so  to  the  frustration  of  justice,  we  have 
undeniably  jurisdiction  in  the  exercise  of  our  mandatory 
authority  to  direct  him  to  hear  and  determine.  In  the  pres- 
ent case  we  are  applied  to,  while  the  case  is  under  consid- 
eration, to  interfere  and  direct  the  magistrate  as  to  the  course 
he  shall  pursue.  While  we  have  authority  to  issue  a  man- 
damus to  hear  and  determine,  we  have  no  authority,,  as  it 
seems  to  me,  to  control  the  magistrate  in  the  conduct  of  the 
case,  or  to  prescribe  to  him  the  evidence  which  he  shall  re- 
ceive or  reject,  as  the  case  may  be.  We  are  not  called  upon 
here  to  exercise  anything  in  the  nature  of  appellate  juris- 
diction. That  could  only  be  done  when  the  case  was  at  an 
end,  in  such  cases  as  may  come  within  our  appellate  juris- 
diction. We  are  called  upon  to  issue  a  mandamus  com- 
manding the  magistrate  to  take  a  certain  course  while  the 
case  is  pending.  This  is,  in  my  opinion,  an  application  of 
a  very  anomalous  character.  In  the  case  of  Ex  parte  El- 
liss€?i{'),  which  has  been  referred  to,  it  seems  to  me  that 
this  court  went  to  the  utmost  limits  of  its  mandatory  juris- 
diction, and  I  should  be  extremely  unwilling  to  extend  the 
doctrine  of  that  case  to  any  other  set  of  circumstances. 

It  is  said  that  in  this  case  the  magistrate  has  declined  ju- 
6]  risdiction.  *That  involves  the  question  whether  he  had 
jurisdiction  to  hear  this  evidence.  I  am  clearly  of  opinion 
that  he  had  not.  The  duty  and  province  of  the  magistrate 
before' whom  a  person  is  brought,  with  a  view  to  his  being 
^  committed  for  trial  or  held  to  bail,  is  to  determine,  on  hear- 
'  ing  the  evidence  for  the  prosecution  and  that  for  the  defence, 
if  there  be  any,  whether  the  case  is  one  in  which  the  accused 
ought  to  be  put  upon  his  trial.  It  is  no  part  of  his  prov- 
ince to  try  the  case.  That  being  so,  in  my  opinion,  unless 
there  is  some  further  statutory  duty  imposed  on  the  magis- 
trate, the  evidence  before  him  must  be  confined  to  the  ques- 
tion whether  the  case  is  such  as  ought  to  be  sent  for  trial, 
and  if  he  exceeds  the  limits  of  that  inquiry,  he  transcends 

(')  Not  reported,  but  referred  to  in  Folkard  on  Libel  and  Slander  4th  ed.,  p.  092. 
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the  boands  of  his  jurisdiction.  This  case  was  one  of  a  charge 
of  libel,  and  the  magistrate  had  to  inquire,  first,  whether  the 
matter  complained  of  was  libellous,  and,  secondly,  wiiether 
the  publication  of  it  was  brought  home  to  the  accused,  so 
far  as  tliat  there  ought  to  be  a  committal.  It  is  argued  that 
he  ought  to  do  more,  and  to  receive  evidence  to  show  the 
truth  of  the  matter  complained  of  as  libellous.    *1  meet  that 

J)roposition  with  an  unhesitating  negative.     By  the  common 
aw,  independently  of  statute  as  settled  prior  to  Lord  Camp- 
bell's Act  (6  &  7  Vict.  c.  96),  whatever  may  have  been  the 
state  of  things  in  more  ancient  times,  the  truth  of  the  mat- 
ter complained  of  constituted  no  defence  to  a  criminal  charge 
of  libel.     It  can  only  become  a  defence  under  the  statute, 
and  then  only  when  the  statutory  conditions  are  complied 
with.     Therefore,  independently  of  statute,  the  magistrate 
could  not  receive  evidence  of  the  truth  of  the  libel.     The 
question  then  arises  whether  Lord  Campbell's  Act  enables 
liim  to  do  so.     In  ray  opinion  it  does  not,  because  by  the 
provisions  of  the  act  the  defence  founded  upon  the  truth  of 
the  libel  does  not  arise  at  that  stage,  and  cannot  be  put  for- 
ward before  the  magistrate.     The  test  of  this  is  the  question 
which  I  asked  during  the  argument,  but  to  which  I  received 
no  satisfactory  answer.     Suppose   the  defendant  had  suc- 
ceeded fully  and  entirely  in  showing  the  truth  of  the  libel. 
What  then  would  have  been  the  duty  of  the  magistrate? 
He  would  nevertheless  have  been  bound  to  send  the  case  for 
trial,  because  by  the  statute  the  truth  of  the  libel  does  not 
constitute  a  defence  until  the  statutory  conditions  are  com- 
plied with,  and  they  cannot  be  *complied  with  at  that    [7 
stage  of  the  inquiry.     There  must  first  be  commitment  or 
liolding  to  bail,  then  indictment,  and  then  a  plea  such  as 
may  satisfy  the  exigency  of  the  statutory  conditions.    Until 
then  the  truth  of  the  libel  cannot  be  set  up  as  a  defence. 
How  then  could  it  be  the  duty  of  the  magistrate  to  enter 
upon  an  inquiry  into  the  truth  of  the  libel,  seeing  that  if 
the  truth  of  it  had  been  established  he  was  still  bound  to 
commit?    It  seems  to  me  abundantly  clear  that  any  suAi 
inquiry  was  beyond  the  province  of  the  magistrate,  as  being 
irrelevant  to  the  matter  he  had  to  determine,  viz.,  whether 
the  case  as  laid  before  him  was  sufiicient  to  call  upon  him 
to  commit  or  hold  the  accused  to  bail.     If  such  a  case  is 
made  out  before  him,  then  a  defence,  that  cannot  be  raised 
until  after  the  indictment  has  been  found  and  a  plea  pleaded 
in  accordance  with  the  conditions  imposed  by  the  statute, 
is  entirely  beyond  his  province  and  jurisdiction. 
Then  it  was  argued  that  although  the  truth  of  the  matter 
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complained  of  could  not  be  made  use  of  as  a  defence  at  that 
stage  of  the  proceedings,  so  as  to  justify  the  magistrate  in 
declining  to  commit,  still  the  evidence  should  have  been  re- 
ceived with  a  view  to  its  being  available  for  a  collateral  pur- 
pose, viz.,  the  perpetuation  of  testimony.  But,  when  I  look 
to  the  statutes  that  have  been  referred  to,  I  lind  no  mention 
of  perpetuation  of  testimony.  The  perpetuation  of  testi- 
mony is  no  doubt  one  of  various  very  great  incidental  ad- 
vantages arising  from  the  provisions  of  the- statutes  relating 
to  the  duties  of  justices  in  these  matters.  In  the  first  place 
those  who  have  to  frame  the  indictment  have  the  advantage 
of  seeing  the  whole  of  the  evidence  on  the  depositions,  and 
of  being  able  to  adapt  the  indictment  to  it.  The  judge  also 
is  enabled  to  make  himself  acquainted  with  the  facts  before 
the  trial.  Again,  if  there  is  any  discrepancy  between  the 
deposition  of  a  witness  and  his  statement  at  the  trial,  this 
may  afford  substantial  grounds  for  shaking  his  evidence. 
Lastly,  if  a  witness  dies,  or  is  too  ill  to  attend,  his  testimony 
is  perpetuated.  But,  although  these  are  advantages  inci- 
dental to  the  mode  of  taking  evidence  before  magistrates 
prescribed  by  the  statutes,  I  find  nothing  in  these  statutes 
to  warrant  the  conclusion  that  because  of  these  advantages 
the  magistrate  may  exceed  the  limits  of  his  proper  juris- 
8]  diction,  and  enter  into  an  inquiry  *altogether  foreign 
to  the  question  upon  which  he  has  to  determine. 

Then  it  is  said  that  this  evidence  was  receivable  to  show 
that  the  matter  complained  of  was  a  fair  comment  on  the 
conduct  of  a  public  man.  The  fallacy  of  this  argument  is 
so  transparent  as  to  render  it  hardly  worth  discussion.  It 
is  true  that  a  comment  upon  given  facts,  which  would  other- 
wise be  libellous,  may  assume  a  privileged  character,  be- 
cause,  though  unjust  and  injurious,  yet  being  founded  on 
facts  not  in  themselves  libellous,  it  is  a  comment  which  any 
one  is  entitled  to  make  upon  a  public  man.  For  instance, 
suppose  that  any  one  states  facts  not  in  themselves  libellous 

St  a  candidate  for  election  to  Parliament,  and  on  them  bases 
le  conclusion  that  he  is  not  an  honest  politician.  The  com- 
ment ma  J'  be  injurious,  but  it  may  be  privileged  as  a  fair 
comment  on  the  facts,  if  not  malicious,  because  made  on  a 
public  man. 

On  the  other  hand,  to  say  that  you  mar  first  libel  a  man, 
and  then  comment  upon  him,  is  obviously  absurd.  If  y-oa 
say  that  a  man  has  committed  such  and  such  a  crime,  and 
therefore  he  is  so  and  so,  j'ou  cannot,  because  he  is  a  public 
man,  justify  not  only  your  comment,  but  also  the  facts 
which  you  stale.     In  the  present  case  facts  were  stated  in- 
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depeiidently  of  the  comment.  The  libel  says  Mr.  Lawson  is 
so  and  so,  arid  therefore  he  is  a  disgrace  to  journalism.  If 
yon  state  a  number  of  libellous  facts,  you  cannot  justify 
them  on  the  ground  that  they  are  comments  on  a  public 
jnan.  You  may  comment  on  facts,  and  your  comment,  if 
made  on  a  public  man,  may  possibly  escape  the  penalty  of 
libel,  though  injurious,  because  it  is  privileged  ;  but  the 
statement  of  facts  must  not  be  libellous,  or  you  must  be 
prepared  to  prove  the  truth  of  it.  Here  the  facts  are  clearly 
libellous,  unless  the  truth  of  them  could  be  proved,  and 
that  could  not  be  done  until  a  later  stage.  In  every  point 
of  view,  therefore,  we  come  to  the  conclusion  that  the  evi- 
dence was  not  receivable  before  the  magistrate.  There  is 
only  one  ground  on  which  anything  like  an  urgent  case  for 
the  reception  of  such  evidence  can  be  rested,  as  it  was  rested 
by  the  learned  counsel  who  appeared  for  the  applicants, 
viz.,  the  possibility  that  one  or  more  of  the  witnesses  might 
die  or  fall  ill  before  the  trial.  The  prosecutor,  for  instance, 
might  die,  and  so  the  defendant  be  *deprived  of  the  [9 
benefit  of  his  cross-examination.  After  the  indictment  is 
preferred  the  whole  of  this  evidence,  if  admissible,  may  be 
received  at  the  trial;  but  the  danger  upon  which  so  much 
reliance  has  been  placed  does  not  seem  to  us  to  afford  a  suf- 
ficient reason  for  extending  the  provisions  of  the  statutes 
beyond  their  natural  limits. 

It  was  argued  by  Mr.  Russell  that  it  was  intended  by 
Russell  Gurney's  Act  to  enable  an  accused  person  to  ob- 
tain evidence  and  to  perpetuate  evidence  by  calling  witnesses 
before  the  magistrate,  with  the  view  of  establishing  anything 
which  at  any  time  throughout  the  whole  course  of  the  in- 
quiry, not  only  before  the  magistrate,  but  afterwards  at  the 
trial,  could  possibly  have  any  relevancy  in  his  favor.  But, 
as-I  have  already  said,  the  object  of  the  statute  does  not 
seem  to  me  to  be  the  perpetuation  of  testimony,  and  I  do 
not  think  the  magistrate  has  power  to  receive  evidence  for 
a  collateral  purpose  wholly  foreign  to  his  jurisdiction.  The 
test  of  the  aamissibiiity  of  evidence  before  the  magistrate,  in 
my  opinion,  is  its  relevancy  to  the  inquiry  into  the  offence 
with  which  the  accused  is  charged,  viz.,  whether  there  is  a 
case  upon  which  he  ought  to  be  committed  for  trial  or  held 
to  bail.  For  these  reasons  I  am  of  opinion  that  the  rule 
must  be  discharged. 

Lush,  J.:     There  are  two  questions  involved  in  this  case 
which  I  wish  to  keep  distinct.     The  first  is  one  of  general 
importance,  as  affecting  the  practice  of  magistrates  in  hear- 
ing charges  of  every  description.     The  second  is  of  a  more 
29  Eno.  Rkp.  18 
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limited  character,  as  affecting  only  cases  such  as  the  pres- 
ent. The  first  contention  is  that  an  accused  person  has  a, 
right  to  require  the  magistrate  to  receive  any  evidence  whicli 
might  be  serviceable  to  him  if  put  upon  his  trial,  though  it 
may  have  no  tendency  to  prove  or  disprove  the  cliarge. 
Tliat  is  in  effect  the  general  proposition  for  which  Mr.  Rus- 
sell contended.  For  example,  if  the  evidence  only  went  to 
mitigation  of  punishment,  yet  it  is  contended  that  the  magis- 
trate must  i-eceive  it  though  it  does  not  affect  the  question 
before  him.  This  is  the  first  time  that  I  had  ever  heard  such 
a  doctrine  put  forward,  and  so  far  as  I  know  there  is  no  au- 
thority not  even  of  a  dictum  in  its  favor.  I  do  not  find 
anything  in  the  statutes  to  support  it.  The  argument  was 
10]  based  upon  particular  phrases  *Cound  in  tiie  acts  2  & 
3  Ph.  &  M.,  c.  13,  and  7  Geo.  4,  c.  64,  and  Jervis's  Act,  and 
an  endeavor  was  made  to  support  it  by  urging  upon  us  con- 
siderations of  convenience  and  inconvenience.  Those  con- 
siderations can  have  no  weight  at  all  if  they  are  inconsistent 
with  the  language  of  the  acts.  And  I  cannot  lielp  saying 
in  passing  that  it  seems  to  me  that  they  are  met  by  equal 
conaiderations  of  the  same  sort  pointing  in  the  opposite  di- 
rection. The  2d  section  of  2&3  Ph.  &  M.  c.  10,  says  that  the 
justices  shall  "  take  the  examination  of  such  prisoner  and 
information  of  those  that  bring  him  of  the  fact  and  circum- 
stance thereof,  and  the  same  or  as  much  thereof  as  may  be 
material  to  prove  the  felony  shall  be  put  in  writing  within 
two  days  after  the  said  examination."  The  only  thing  that 
was  by  that  act  to  be  put  in  writing  was  that  which  was  ma- 
terial to  prove  the  felony.  The  7  Geo.  4,  c.  64,  s.  2,  was  in 
almost  the  same  language.  By  that  act  what  the  magistrates 
were  to  take  down  in  writing  was  the  information  on  oath  of 
"those  who  shall  know  the  facta  and  circumstances  of  the 
case  or  so  much  thereof  as  may  be  material,"  and  it  does 
not  seem  to  contemplate  evidence  for  the  defence.  Then, 
again,  in  Jervis's  Act,  11  &  12  Vict.  c.  42,  s.  17,  it  is  pro- 
vided that  the  magistrate  shall  "take the  statement  on  oath  or 
affirmation  of  those  who  shall  know  of  the  facta  and  circuni- 
s  of  the  case,"  and  shall  put  the  same  into  writing. 
B  period,  then,  it  is  clear  that  all  that  was  to  be 
(vriting  was  the  evidence  that  was  material  to  the 
;ainst  the  accused,  and  so  matters  long  conlinued, 
le  Russell  Gnrney's  Act,  30  &  31  Vict.  c.  35.  By 
ition  of  that  act  provision  is  for  the  first  time  madt=t 
g  the  evidence  of  the  prisoner's  witnesses.  It  is 
lat  the  object  was  to  perpetuate  testimonj',  and  tha  t 
juaed  may  be  prejudiced,  if  he  is  deprived  of  tlie 
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advantage  of  giving  evidence  which  may  afterwards  be 
available  in  mitigation  of  punishment,  it  must  have  been 
intended  by  implication  that  the  magistrate  should  receive 
such  evidence.     In  my  opinion  the  language  of  the  3d  sec- 
tion shows  the  contrary,  and  that  all  that  was  intended  was 
to  remedy  the  grievance  endured  by  persons  accused,  who 
were  by  reason  of  poverty  unable  to  call  their  witnesses,  by 
enabling  them  to  have  their  witnesses  bound  over  instead 
of  going  to  the  expense  of  subpoenaing  them.     The  evidence 
*tljat  by  the  section  is  to  be  taken  is  tliat  of  those  who     [H 
shall  be  called  as  witnesses  by  the  accused   person,   and 
**  who  shall  know  anything  relating  to  the  facts  and  circum- 
stances of  the  case  or  tending  to  prove  the  innocence  of  the 
accused  person."     The  alternative  here  has  a   meaning  I 
will  afterwards  refer  to.     Then  by  the  latter  part  of  the  sec- 
tion, though  the  evidence  of  witnesses  to  character  may  be 
very  important,  quite  as  much  so  as  evidence  in  mitigation 
of  punishment,  yet  that  is  expressly  excluded.     This  shows 
that  the  object  could  not  have  been  as  suggested  to  perpet- 
uate any  evidence  that  might  be  serviceable  to  the  accused. 
The  alternative  words  **  anything  relating  to  the  facts  and 
circumstances  of  the  case  or  tending  to  prove  the  innocence 
of  the  accused"  have  in  my  opinion  this  meaning.     Evidence 
may  be  material  to  the  defence,  and  yet  not  tend  to  prove 
the  innocence  of  the  prisoner.     There  are  many  charges 
which  include  a  minor  offence,  as  for  instance  the  charge  of 
murder,  which  includes  that  of  manslaughter.     The  words 
would  include  evidence  tending  to  reduce  the  crime  from 
murder  to  manslaughter,  though  not  tending  to  prove  the 
prisoner  entirely  innocent.     There  are  many  other  charges 
to  which  the  same  observation  applies,  as  that  of  robbery, 
which  may  be  charged  to  have  been  committed  with  vio- 
lence, and  charges  of  assaults,  which  may  be  of  different 
sorts  and  degrees.     So  a  charge  of  libel  may  be  of  simple 
libel  or  it  may  be  of  libel  aggravated  by  the  knowledge  that 
the  libel  was  false. 

In  all  these  cases  the  accused  would  be  entitled  to  call 
evidence  to  reduce  the  offence  charged  to  the  minor  oflfence. 
And  it  is,  in  my  opinion,  this  kind  of  case  which  the  alter- 
native words  of  the  3d  section,  to  which  I  have  referred,  are 
intended  to  cover.     I  see  nothing  in  the  language  of  the  act 
to  show  that  it  was  intended  to  enlarge  tlie  scope  of  the 
inquiry  before  the  magistrate  as  suggested.     The  general 
i^ult  of  the  acts  seems  to  me  to  be  to  confine  the  evidencH 
oetore  the  magistrate  to  evidence  tending  to  prove  the  guilt 
or  innocence  of  the  accused,  or  to  rebut  the  charge  that  is 
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made.  Beyond  that,  in  my  opinion,  the  magistrate  cannot 
go.  There  cannot  be  a  stronger  illustration  of  this  tlian  tlie 
exclusion  of  evidence  of  character  by  Ru88ell  Giirney's  Act. 
It  is  to  be  remarked'lhat  the  provisions  of  the  law  as  to  the 
12J  "admission  of  depositions  at  the  trial  in  criminal  cases 
are  limited  to  two  cases,  viz.,  when  tlie  witness  dies  or  is 
too  ill  to  attend.  If  the  witness  runs  away  there  is  no  power 
of  reading  his  deposition.  The  depositions  are  to  be  in 
writing  for  the  purpose  of  binding  the  witnesses  to  their 
statements,  and  tor  the  information  of  the  prisoner  and  of 
the  judge.  I  do  not  find  a  word  about  the  perpetuation  of 
testimony,  and  everytliing  that  has  not  a  tendency  to  prove 
tlie  guilt  or  innocence  of  the  prisoner  or  to  rebut  the  charge 
is  expressly  excluded. 

The  second  question  is  this:  Mr.  Russell  says  that,  if  his 
general  contention  cannot  be  supported,  in  this  particular 
case  the  magistrate  ought  to  have  received  the  evidence  as 
tending  to  show  the  truth  of  the  libel,  I  pause  to  say  that 
it  appears  to  me  clear,  on  comparing  tlie  af&davits  of  the 
party  accused  with  tliat  of  the  magistrate,  that  the  only 
point  intended  to  be  raised  for  our  decision  was  whether, 
on  a  charge  of  simple  libel,  it  is  competent  to  the  accused 
to  prove  before  the  magistrate  the  truth  of  the  libel.  I  think 
that  It  is  not.  It  is  clear  that  when  Lord  CampeH's  Act  waa 
passed  the  truth  of  tlie  libel  was  no  defence  on  the  criminal 
charge.  The  act  enables  the  accused  to  prove  the  truth  of 
the  libel,  but  only  on  certain  conditions.  Those  conditions 
are  that  he  shall  plead  the  truth  specially  to  the  indictment, 
and  shall  also  allege  that  the  publication  of  the  libel  was  for 
the  public  benefit,  and  state  the  facts  on  wliich  he  relies  to 
prove  that  it  was  so.  Uutil  those  conditions  are  complied 
with  the  truth  of  the  libel  cannot  be  rendered  available  as  a 
defence,  and  consequently  it  is  beyond  the  jurisdiction  oi 
the  magistrate  to  go  into  the  question  of  its  truth. 

It  is  argued  that,  though  the  prisoner  is  not  charged  witii 
publishing  the  libel  knowing  it  to  be  false  before  the  magis- 
trate, a  count  may  afterwards  be  added  to  tbe  indictment, 
containing  this  charge.     That  is  so,  but  on  the  0">«r  nana 
the  prosecutor  might  have  preferred  an  indictment  beioie 
the  grand  jury  without  going  before  tlie    raagislra'e  at  an. 
r  be  a  hardship,  and  I  hope  the  law  may  be  alterea 
■espect.     Such,   however,   is  the    law.     -A-  "^^P     ,1' 
the  sort  suggested  cannot,  1   tliinU,  authorize  me 
te  to  receive  such  evidence  as  t\i«   law  8"^"°^'  .     v_ 
-ere  made,  of  publication  of  a  lit>t>l  knowinS  "to  m 
se,  *under  the  4th  section  of    tUtj  act,  then  tUe  ao- 
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cused  might  give  evidence  before  the  magistrate  in  contra- 
diction of  the  charge  that  he  knew  the  libel  to  be  false.  To 
show  that  he  did  not  know  it  to  be  false  he  might  show 
that  it  was  true.  Supposing  that  he  had  proved  the  libel 
to  be  true  the  magistrate  must  still  have  committed  him, 
but  under  Russell  Gurney's  Act  the  evidence  would,  I 
think,  have  been  admissible  to  reduce  the  offence  charged 
to  the  minor  offence.  The  truth  of  the  libel  can  only  be  ad- 
missible as  a  defence  when  it  is  pleaded  according  to  the 
conditions  specified  in  Lord  Campbell's  Act.  Two  cases 
have  been  cited :  Heg.  v.  Townsena  (*)  and  ^x  parte  Ellis- 
sen  (').  Both  of  those  cases  appear  to  me  to  have  been  well 
decided.  One  was  a  case  of  simply  publishing  a  libel.  The 
other  was  a  case  of  a  charge  under  the  4th  section  of  publish- 
ing a  libel  knowing  it  to  be  false.  It  was  competent  to  the 
defendant  before  the  magistrates  to  endeavor  to  get  rid  of 
the  major  charge  by  proving  the  libel  to  be  true.  The  cases 
are  quite  distinct.  .For  these  reasons  I  agree  in  thinking  that 
the  rule  should  be  discharged. 

Manisty,  J.:    I  am  of  the  same  opinion.     I  think  it  un- 
necessary to  say  much  in  addition  to  what  has  been  said  by 
the  Lord  Chief  Justice  and  my  Brother  Lush,  agreeing  en- 
tirely as  I  do  with  the  principles  which  they  have,  laid 
down.     I  think  that  a  sufficient  answer  to  the  contentions 
made  on  behalf  of  the  applicant  may  be  found  in  the  terms 
of  Lord  Campbell's  Act.     It  cannot  be  doubted  that,  until 
the  passing  of  that  act,  the  magistrate  could  have  no  juris- 
diction to  enter  into  anj'  question  as  to  the  truth  of  the 
libel,  and  any  evidence  given  before  him  to  establish  its 
truth  would  have  been  irrelevant,  and  could  not  have  been 
the  subject  of  an  indictment  for  perjury.     Oh  looking  to 
the  terms  of  the  statute  it  will  be  obvious  that  no  change 
has  been  made  in  that  respect.     It  was  urged  that  the  evi- 
dence here  in  question   might  be  available  afterwards  in 
mitigation  of  punishment ;  but  it  is  clear  that  this  is  not  so. 
Since  the  great  case  of  Sir  Francis  Burdett  it  has  been  well 
settled  that  affidavits  of  the  truth  of  the  libel  cannot  be 
•received  for  this  purpose  after  the  conviction.     It  seems  to 
xne,  therefore,  that  *if  such  evidence  was  received  and     [14 
recorded  by  the  magistrate,  the  record  of  it  would  be  mere 
waste  paper.    The  only  stage  in  which  such  evidence  can  be 
received,  and  the  question  of  .the  truth  of  the  libel  can  be 
gone  into,  is  when  the  conditions  required  by  the  act  have 

fr,  XT  ,  (')  4  F.  <fe  F.,  1089  ;  10  Cox's  C.  C,  356. 

U  J>ot  reported,  but  referred  to  in  Folkard  on  Libel  and  Slander,  4th  ed.,  p.  592. 
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been  complied  with,  that  is  to  say,  at  the  trial  upon  a  plea 
duly  pleaded  in  accordance  with  the  requirements  of  the 
statute.     It  is  expressly  enacted  that  except  upon  such  plea 
the  truth  shall  in  no  case  be  inquired  into.     In  this  case  the 
inquiry  has  not  arrived  at  the  stage  at  which  such  a  plea 
can  be  pleaded,  and  under  these  circumstances  I  think  it  is 
clear  that  evidence  of  the  truth  of  the  libel  could  not  be 
received.     Here  I  might  well  conclude  what  I  have  to  say, 
because,  on  looking  at  the  affidavit,  it  seems  to  me  that  this 
was  the  only  question  intended  to  be  raised;  but  another 
point  has  been  urged  upon  us.     It  is  said  that  the  evidence 
was  admissible  to  show  that  the  alleged  libel  was  a  fair  com- 
ment on  the  conduct  of  a  public  man.     It  seems  to  me  on 
looking  at  the  terms  of  the  libel,  consisting  as  it  does  of 
vulgar  coarse  abuse  of  an  extreme  character,  that  it  could 
not  possibly  be  treated  as  such  a  comment,  and  it  would 
therefore  be  absurd  and  an  abuse  of  the  writ  of  mandamus 
to  compel  the  magistrate  to  receive  the  evidence  on  this 
ground.     For  these  reasons  I  agree  that  the  rule  should  bo 
discharged. 

Rule  discharged. 

Solicitor  for  prosecutor :  T.  A.  Cox. 

Solicitor  for  Sir  Robert  Garden  :  The  City  Solicitor. 

Solicitors  for  defendants :  Lewis  &  Lewis, 

See  1  Bishop's  Crim.  Proc.  (3d  ed.),  is  not  required:    IT.  S.  u.  Lumsden,   1 

g§  233,  866-7  ;  Wharton's  Crim.  Plead-  Bond,  5. 

ings  and  Pr.  (8th  ed.),  §§  71-3,  361  An   indictment  cannot  be  attacked 

et  seq.  collaterally,  as  by  a  pica,  on  the  ground 

See  cases  cited  by  counsel  arguendo^  that  it  was  found  by  the  grand  jury 

60  How.    Pr.,   20;    New   York   Code  without  adequate  evidence  to  support 

Criminal  Procedure,  g§  207,  208.  it :  Hope  tJ.  People,  83  N.  Y..  418.  422  ; 

The  affidavit,  or  complaint,  on  which  People  «.  Hulbut,  4  Denio,  133. 

a  criminal  warrant  is  issued,  may,  un-  In  Hope  «.  People  (83  N.  Y..  422), 

less  otherwise  provided  by  statute,  be  the  court  says,  •'  The  counsel  for  the 

sworn  to  before  a  magistrate  other  than  prisoner  claims  that  the  plea  should  be 

the  one  issuing  the  warrant :   £x  parte  considered  as  a  motion  to  quash.     No 

Bollman,  4  Cranch,  76  ;  1  Robertson's  such  motion  was  made."     The  court 

Trial,   Burr,  24,  97;   State  t>.  Mullen,  then  proceeds  to  show  the  distinction 

52  Mo.,  430.  between  attacking  an   indictment  di- 

See  Ex  parte  Huget,  8  Eng.  Rep.,  rectly,  by  motion  to  quash,  and  indi- 

595,  600,  where  statute  was  held  to  pro-  rectly  by  plea, 

vide  otherwise.  An  indictment  may  be  attacked  di- 

A  grand  jury  ought  not  to  find  an  in-  rectly  by  a  motion  to  quash  it,  when  it 

dictment,  unless  the  testimony  against  clearly  appears  that  it  was  found  by 

the  accused,  ej?par^<?  and  unexplained,  the  grand  jury  without  any  evidence 

is  sufficient  to  convict:   People  t).  Hy-  justifying  its  finding:  People  t\  Res- 

ler,   2  Park.,   570,    574-6;    Yaner  i?.  tenblatt,  1  Abb.  Pr.,  208,  3  Am.  Law 

People,  34 Mich.,  286  ;  People©.  Smith,  Reg.  (O.S.),  418  ;   People  i^.   Briggs,  GO 

19  Cal.,  539  ;  N.  Y.  Code  Crim.  Proc,  How.  Pr.,  17  ;    XJ.  S.  tj.  tarrmgton    :i 

§§  255-8.  Crim.  Law  Mag. ,  525  ;  \  aner  v.  People, 

Though  clear  and  indubitable  proof  34  Mich.,  2S0,   288-9  ;   Charge  of  Mr. 
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Jostice  Field,  2  Sawyer,  670  ;  Whart.  U.  S.  v.  Farrington,  2  Crim.  Law  Mag., 

on  C'rim.  PI.  and  Pr.  (8th  ed.),  §  359.  525;   Gordon  v.  Com.,  92   Penn.  St., 

See  4  N.   J.    L.  J.,  187;    State  «.  216;  1  Crim.  Law  Mag.,  583,  586  note  ; 

Beebe,  17Mmn.,  241.  Low's  Case,  4  Maine,  439,  16  Amer. 

So  an  indictment  will  be  quashed  Dec.,  271,  281  note, 
where  illegal  evidence  was  given  be-  See  N.  Y.  Code  Crim.  Proc.,§§  265-7  ; 
fore  the  grand  jury,  and  the  court  is  4  N.  J.  L.  Jour.,  187;  State  v.  ^Ham- 
satisfied  that  without  such  illegal  evi-  lin,  47  Conn.,  ,114-6,  2  Crim.'  Law 
dence  the  indictment  might  not  have  Mag.,  525,  529  note;  State  v.  Beebe, 
been  found  :  People  v.  Briggs,  60  How.  17  Minn.,  241  ;  People  v.  Smith,  19 
Pr.,  17;   U.  S.  v.  Farrington,  2  Crim.  Cal.,  539. 

Law  Mag.,   525  ;    N.  Y.   Code  Crim.  A  grand  juror  will  not  be  compelled 

Proc.,§250;  Wharton's  Crim.  PI.  and  to  disclose  how  any  member  of  the 

Pr.  (8th  ed.),  §  359.  grand  jury  voted  :  U.  S.  v.  Farrington, 

See  U.  S.  V.  Reed,  2  Blatchf..  485.  2  Crim.  Law  Mag.,  525,  529  note. 

Though  if  there  was  sufficient  evi-  And  where  an  indictment,  properly 

dence  before  the  grand  jury  finding  an  certified  to,  is  presented  in  open  court, 

indictment    upon    which    they    could  it  becomes  a  matter  of  record,  and  the 

fairly  act,  it  is  for  them  to  determine  fact  that  it  was  not  found  by  a  compe- 

its  weight,    and  the    court    will    not  tent  and  approved  number  of  grand 

quash  the  indictment  on  the  ground  jurors  cannot  be  controverted  by  plea  : 

that  it  woald  not  have  reached  the  State  t^.  Hamlin,  47  Conn.,  95,  114. 

same  conclusion  as  the  jury:  People  v.  But  see  Low's  Case,  4  Maine,  439,  16 

Strong.  1  Abb.  Pr.  (N.S.),  244;   State  Amer.  Dec.,  271,  281  note;  Peoples. 

V.  Fowler,  52  Iowa,  103 ;   U.  S.  v.  Far-  Shattuck,  6  Abb.  N.  C,  83. 

rington,  2  Crim.  Law  Mag.,  525.  In  New  Jersey,  the  court  at  oyer  and 

In  Iowa,  by  statute,  the  fact  that  the  terminer  refused,  on  motion,  to  strike 

minutes  of  the  grand  jury  do  not  show  out  one  count  in  an  indictment  on  the 

sufficient  evidence  to  warrant  the  find-  ground  that  the  grand  jury  never  voted 

ing  of  an  indictment,  is  not  sufficient    upon  or  found  it:    State  v,  ,  4 

to  require  the  court  to  quash  it:    Ben-  N.  J.  L.  J.,  187. 

kert  V.  Jacoby,  36  Iowa,  272.  But  we  think  the  decision  contrary 

On  a  motion  to  quash  an  indictment,  to  the  current  of  authorities  :   People 

the  <7/!^^a/u^/i« therein  cannot  be  contro-  v.  Shattuck,  6  Abb.  N.  C.,33;  Low's 

verted  by  affidavit.   Common  law  proof  Case,  4  Maine,  489,  16  Am.  Dec,  271 ; 

is  required  to  sustain  or  avoid  such  People  v.   Strong,  1  Abb,   Pr.  (N.S.), 

allegations   unless  by  consent  of  the  244. 

district    attorney  other    proof    is    ac-  Mere  irregularities  in  the  method  of 

cepted:  People  v.  Clews,  57  How.  Pr.,  drawing  jurors   are  not  grounds  for 

245  ;  U.  S.  V.  Brown,  1  Sawyer,  531.  quashing  an  indictment:  Cross  «.  State, 

Otherwise  on  a  motion  to  quash  as  63  Ala.,  40,  1  Crim.  Law  Mag.,  627  ; 

to  allegations  affecting  the  method  of  McCoy  v.  State,  64  Ala.,  201 ;  Dolan  v. 

the  finding  of  the  indictment,  or  upon  State,  64  N.  Y.,  485. 

what  evidence  it  was  found  :  People  t^.  It  is  sufficient  that  the  grand  jury 

Briggs,  60  How.,  16  ;  U.  S.  v.  Farring-  act  under  color  of  a  sufficient  drawing 

ton,  2  Crim.  Law  Mag.,  525.  and    impanelling  :    Dolan    v.    People, 

See  V.  S.  V.  Brown,  1  Sawyer,  531 ;  64  N.  Y.,  485,  495. 

State  V.  Beebe,  17  Minn.,  241.  The  excusing  of   one  member  of  a 

On  a  motion  to  quash  an  indictment  grand  jury  by  the  court  and  the  substi- 

for  irregularity,  a  grand  juror  may  be  tution  of  another  by  the  court,  without 

examined  and    testify  to  facts  show-  giving  the  accused  an  opportunity  to 

ing  the  irregularity,  if  it  do  not  arise  challenge  such  new  member,   is  not 

out  of  miscondact  by  the  grand  jury:  ground  for  quashing  an   indictment: 

People  V.    Briggs,  60  How.  Pr.,  17;  Stater.  Fowler,  52  Iowa,  103,  104. 
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[5  Qaeeii*B  Bench  Division,  16.] 
Dec.  2,  1879. 

15]      *White,  Appellant;  Redfern,  Respondent 

Public  Health  Act,  1876  (38  <fc  89  Vid.  e.  66),  m.  116,  Ul—UruiOHnd  Meat,  Desii-uc- 

lion  of — Notice  to  Owner  iuot  necessary. 

The  116th  and  11 7th  sections  of  the  Public  Health  Act,  1876,  give  power  to  a 
medical  officer  of  health  or  inspector  of  nuisances,  to  seize  meat,  <fec.,  exposed  for  sale 
or  deposited  in  any  place  for  the  purpose  of  sale,  or  of  preparation  for  sale,  and  in- 
tended for  the  food  of  man,  which  may  appear  to  him  lo  be  diseased  or  uqsound, 
and  carry  it  before  a  justice,  who,  if  it  appears  to  him  to  be  diseased  or  unsound,  is 
to  condemn  the  same  and  order  it  to  be  destroyed.  The  person  to  whom  such  meat, 
&c.,  belong^,  is  also  rendered  by  section  117  liable  to  a  penalty: 

Hdd,  that  meat  might  be  taken  before  a  justice  under  the  above  sections,  and  con- 
demned without  any  summons  or  notice  to  the  person  to  whom  it  belonged,  and 
that  such  person  having  been  subseqnently  to  the  destruction  of  the  meat  sum- 
moned and  convicted  of  an  offence  under  the  above  sections,  such  conviction  was 
good. 

Case  stated  by  the  court  of  quarter  sessions  for  the  county 
of  Warwick. 

This  was  an  appeal  to  the  court  of  quarter  sessions,  from 
a  conviction  under  sects.  116  and  117  of  the  Public  Health 
Act,  1876,  of  which  the  following  is  a  copy : 

*'  Be  it  remembered  that  on  the  13th  day  of  May  in  the 
year  of  our  Lord  1879,  at  the  parish  of  Rugby  in  the  said 
county,  Thomas  White  was  convicted  before  us,  Edward 
Allesbey  Boughton  Ward  Leigh,  Esquire,  and  John  Lan- 
caster, Esq.,  two  of  Her  Majesty's  justices  of  the  peace  in 
and  for  the  said  county,  for  that  on  the  5th  day  of  May  in 
the  year  aforesaid  at  the  parish  of  Willoughby,  in  the  said 
county,  certain  meat,  consisting  of  the  carcasses  of  four  sheep 
and  two  fore-quarters  of  another  sheep,  was  found  by  Valen- 
tine Redfern,  the  inspector  of  nuisances  for  the  Rugby  rural 
sanitary  authority,  in  a  slaughterhouse  on  the  premises  of 
the  said  Thomas  Wiiite,  there,  and  the  said  meat,  being 
then  and  there  deposited  in  the  said  slaughterhouse  for  the 
purpose  of  sale  or  of  preparation  for  sale,  and  intended  for 
the  food  of  man,  was  then  and  there  inspected  and  examined 
by  the  said  Valentine  Redfern,  as  such  inspector  as  afore- 
said, and  was  by  him  then  and  there  found  to  be  unwhole- 
some and  unfit  for  the  food  of  man,  and  was  by  him 
thereupon  seized,  and  carried  away,  and  taken  before  Wil- 
16]  liam  *Simon  Haughton  Fitzroy,  Esq.,  one  of  Her 
Majesty's  justices  of  the  peace  for  the  county  of  Warwick  ; 
and  the  said  meat  so  seized  appearing  to  the  said  justice  to 
be  unwholesome  and  unfit  for  the  food  of  man,  the  same 
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was  condemned  by  him  and  ordered  to  be  destroyed,  or 
otherwise  disposed  of,  and  we  adjudge  the  said  Thomas 
White,  for  his  said  offence  to  be  imprisoned  in  the  house  of 
correction  at  Warwick,  in  the  said  county,  for  the  space  of 
three  months." 

The  appeal  having  been  duly  entered,  was  called  on  for 
hearing  on  the  3d  day  of  July,  1879. 

Thomas  White  was  not  present  when  the  meat  was  seized 
and  carried  away  in  order  to  be  dealt  with  by  the  said  Wil- 
liam Simon  Haughton  Fitzroy,  and  no  formal  notice  of  its 
seizure  was  given  to  him  before  it  was  condemned  and 
ordered  to  be  destroyed  by  William  Simon  Haughton  Fitz- 
roy, although  such  notice  could  easily  have  been  given  to 
Iiim.  The  servants  of  Thomas  White  were  present  when  the 
meat  was  seized,  and  were  informed  by  Redfern  that  the 
meat  would  be  taken  before  a  justice  to  be  condemned. 
Redfern  after  he  had  seized  the  meat,  and  while  he  was 
conveying  the  same  to  be  condemned  by  the  justice,  met 
Thomas  White.  Shortly  after  meeting  Redfern,  White  ar- 
rived at  his  own  premises  and  there  saw  his  servants,  and 
was  informed  by  tliem  that  the  meat  had  been  so  seized  as 
aforesaid. 

Thomas  White  did  not  then,  or  at  any  time,  appear  before 
the  said  justice,  or  apply  to  be  heard  on  the  question  of  the 
condemnation  of  the  meat,  nordid  White  appeal  against  such 
condemnation  in  any  other  way  except  by  his  appeal  to 
quarter  sessions  against  the  conviction. 

It  was  objected,  on  behalf  of  the  appellant,  that  there 
could  be  no  conviction  under  ss:  116  and  117  of  the  Public 
Health  Act,  1875,  unless  and  until  the  article  seized  and  car- 
ried away  by  the  inspector  as  unwholesome  had  been  in  due 
form  of  law,  as  provided  by  the  said  last  mentioned  sections, 
condemned  and  ordered  to  be  destroyed  by  a  justice,  and  that 
such  condemnation  and  order  for  destruction  of  the  appel- 
lant's property  could  not  legally  be  made  ex  parte,  and 
without  notice  to  him  to  attend  and  (if  he  so  chose)  to  show 
cause  against  the  same. 

*The  court  of  quarter  sessions  overruled  the  objec-  [17 
tion,  and  upon  the  evidence  adduced,  found  that  the  appel- 
lant was  guilty  of  the  offence  as  charged  in  the  conviction. 
They  accordingly  affirmed  the  conviction  subject  to  a  case. 

Vesey  Fitzgerald^  for  the  respondent. 

Channell,,  for  the  appellant,  cited  Oill  v.  Bright  {'). 

PiKLD,  J.:  I  am  of  opinion  that  the  conviction  should  be 
affirmed,  and  tliat  the  objection  which  has  been  taken  should 

O  41  L.  J.  (M.C.),  22. 

29  Exo.  Rep.  1^ 
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not  prevail.  The  point  is  one  of  Some  difficulty,  and  but 
for  the  provisions  of  the  308th  section  of  the  Public  Health 
Act,  1875,  giving  compensation  to  any  person  sustaining 
damage  by  reason  of  the  exercise  of  the  powers  of  the  act, 
in  relation  to  any  matter  as  to  which  he  is  not  himself  in  de- 
fault, I  should  have  had  still  greater  difficulty.  I  feel  very 
strongly  the  possible  injustice  that  might  be  done  by  depriv- 
ing a  man  of  his  property  without  giving  him  an  opportu- 
nity of  being  heard,  and  without  giving  him  compensation 
if  not  himself  in  default,  and  it  would  require  very  strong 
words  in  an  enactment  to  lead  me  to  the  conclusion  that  it 
was  intended  that  this  might  be  done.  We  must  consider 
first  the  general  object  of  the  act,  and  then  the  language 
used.  The  act  is  the  Public  Health  Act,  1875,  and  it  con- 
tains many  provisions  for  the  abatement  of  a  variety  of 
nuisances  in  the  interest  of  the  public,  and  among  other 
provisions  this  one  with  regard  to  unsound  meat.  The  prac- 
tice of  selling  unsound  meat  is,  as  every  one  who  reads  the 
newspapers  must  know,  a  great  evil,  which  requires  prompt 
and  stringent  measures  for  its  repression.  To  prevent  the 
evil  it  is  obvious  that  it  may  be  necessary  that  very  rapid 
and  summary  proceedings  should  be  taken.  It  is  necessary 
therefore  that  the  power  to  take  these  measures  should  be 
intrusted  to  some  person  of  authority,  who  will  not  be  likely 
to  abuse  them,  and  who  will  be  in  a  position  to  act  promptly. 
Accordingly  the  116th  section  of  the  act,  as  it  seems  to  me, 
intrusts  such  powers  to  the  medical  officer  of  health  and  the 
inspector  of  nuisances.  Either  of  these  officers  may,  at  all 
reasonable  times,  inspect  and  examine  any  animal,  carcass, 
18J  meat,  &c.,  *exposed  for  sale,  or  deposited  in  anyplace 
for  the  purpose  of  sale,  or  of  preparation  for  sale,  and  in- 
tended for  the  food  of  man,  and  if  it  appears  to  him  to  be 
diseased,  or  unsound,  or  unwholesome,  or  unfit  for  the  food 
of  man,  he  may  seize  and  carry  away  the  same  in  order  to 
have  the  same  dealt  with  by  a  justice.  The  responsibility 
and  the  duty  is  imposed  on  him  of  satisfying  himself  that 
the  article  in  question  is  exposed  for  sale,  or  deposited  for 
the  purpose  of  sale,  or  of  preparation  for  sale,  and  intended 
for  the  food  of  man,  and  if  he  is  so  satisfied  he  may  seize. 
Then  is  he  bound  to  give  notice  to  the  owner  before  pro- 
ceeding to  apply  to  a  justice  to  condemn  the  article  so 
seized?  It  is  contended  that  he  is  bound  to  give  such  no- 
tice; by  which  I  suppose  is  meant  that  he  must  take  out  a 
summons,  as  is  usual  in  the  case  of  most  proceedings  before, 
magistrates.  Ordinarily  such  a  proceeding  would  be  nec- 
essary.    The  Legislature  generally. cannot  be  considered  to 
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have  intended  that  a  man's  property  may  be  destroyed  with- 
out giving  him  an  opportunity  of  being  heard,  but  here  the 
paramount  object  would  appear  to  be  tlie  speedy  destruc- 
tion of  a  noisome  and  unwholesome  thing.  There  is  noth- 
ing in  the  words  of  the  117th  section,  which  gives  power  to 
the  magistrate  to  condemn  the  article  seized,  to  lead  to  the 
conclusion  that  he  is  to  hear  anybody.  All  he  has  to  do 
apparently  is  to  inspect  tlie  article,  and  if  he  is  satisfied  that 
it  is  unsound  or  unwholesome  he  is  to  condemn  the  same, 
and  order  it  to  be  destroyed  or  so  disposed  of  as  to  prevent 
its  being  used  for  food.  The  primary  object  is  the  preven- 
tion of  an  evil  which  in  the  nature  of  things  presses  for  an 
immediate  remedy.  But  it  is  not  considered  enough  that 
the  article  should  be  destroyed,  and  the  act  goes  on  to  pro- 
vide that  the  person  to  whom  the  unwholesome  article  be- 
longed may  be  punished.  It  is  conceded  that,  in  the  case 
of  proceedings  against  the  person,  a  summons  must  be  taken 
out  in  the  ordinary  way.  In  reference  to  such  proceedings 
we  can  give  effect  to  the  provision  of  the  116th  section, 
which  provides  that  the  proof  that  the  article  was  not  ex- 
posed or  deposited  for  any  such  purpose,  or  was  not 
intended  for  the  food  of  man,  shall  rest  with  the  party 
charged.  These  words  obviously  refer  to  a  charge  against 
the  man  not  only  against  the  meat.  Reading  the  statute  in 
this  way  it  seems  that  its  provisions  are  reasonable  and  in- 
telh'gible. 

*Manisty,  J.:  I  am  of  the  same  opinion.  Looking  [19 
to  the  provisions  of  the  117th  section,  it  will  be  seen  that, 
in  that  portion  of  it  which  gives  the  magistrate  power  to 
order  the  destruction  of  the  meat,  it  contains  no  such  ref- 
erence to  the  meat  having  been  exposed  for  sale,  or  deposited 
for  the  purpose  of  sale,  and  intended  for  the  food  of  man, 
as  is  contained  in  the  116th  section.  All  that  the  magistrate 
for  that  purpose  is  to  examine  into  is  whetlier  it  is  unsound 
or  unwholesome,  or  unfit  for  the  food  of  man.  Taking  the 
two  sections  together,  the  provisions  seem  plain  enough. 
A  power  is  intrusted  to  the  inspector  without  summoning 
the  party  or  giving  any  notice,  if  he  is  satisfied  that  tlie  ar- 
ticle is  exposed  for  sale,  or  deposited  for  the  purpose  of  sale, 
and  intended  for  the  food  of  man,  of  seizing  and  taking  ic 
l)efore  a  magistrate,  and  then  if  the  magistrate  is  satisfied 
that  it  is  unsound  or  unwholesome,  he  is  to  order  it  to  be 
destroyed.  The  object  seems  to  be,  as  pointed  out  by  my 
Brother  Field,  the  summary  seizure  and  disposal  of  unsound 
nipat.  If  the  appellant's  construction  of  the  act  is  correct, 
it  would  throw  such  obstacles  in  the  way  of  its  operation  as 
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might  almost,  make  it  a  dead  letter.  If  a  summons  is  to  be 
taken  out,  wliere  ia  the  meat  to  be  kept  in  the  interval? 
But  tlien  the  question,  what  is  to  be  done  after  the  meat  is 
destroyed,  brings  in  different  considerations.  It  may  be  that 
if  the  party  to  whom  it  belonged  is  in  no  default,  he  may 
get  compensation  under  s.  308.  But  the  onus  of  proving 
that  the  meat  was  not  intended  for  the  food  of  man  lies  on 
liim.  Again,  if  proceedings  are  taken  against  him  for  a  pen- 
alty, and  his  guilt  or  innocence  of  an  offence  cornea  in  ques- 
tion, he  must  oe  summoned,  and  then  by  the  act  the  onus 
of  proving  that  the  meat  was  not  intended  for  the  food  of 
man  will  rest  with  him.  For  these  reasons  I  think  the  con- 
viction must  be  affirmed. 

Conviction  affi 


Solicitors  for  appellant :  Mac&eson,  Taylor  &  Arnotdd. 

Solicitors  for  respondent :  lliffe,  Sussell   (£    Co.,   for 
Harris, 

See  28  Eag.   Bep.,   384  note;  Id.,  epector  of  he&lth  ordered  their  removal; 

433  note.  Underwood    n,    Greao,  43   N.   T.,    140, 

A  municipal  corporation  lias  s  right  reversing  3  Bob. ,  88. 

to  prescribe  the  terma  upon  wbicli  its  See  Hoeft  v.  Seaman,  46  How.  Pr., 

Btreels  may  be  iim-d  for  the  purposes  of  30,  3S  N.  Y.  Superior  Ct.  R. ,  72  ;  Tri- 

removinglliecarcaaseaof  dead  animals,  bone,  etc.,  e.  Bun,  14  Hun.  175,  178; 

and  may  conline  such  reraoTal  to  a  sin-  Cronin  v.  Peoplu,  83  N.  T.,  318,  3  Ken. 

gle  Bgeac;  subject  to  their  contract:  L.  Reporter,  14,  18  note,  13Cent.L.J., 

River,  etc.,  o.  Behr,  7  Mo.  App.  Rep.,  3T9,  amnning  30  Hun,  137  ;  Major  s. 

B45.  Radecke,  41)Md-,318. 

To  justify  a  converaiun  of  the  car-  An  ordinance  of  a  city  prohibiting 

caases  of  dead  animals  by  removing  the  slaughtering   of    animals    nilhin 

them  as  deleterious  to  health,  it  must  certain  limits,  does  not  cover  the  case 

be  shown  that  thej  irould  in  some  way  of  killing  and  dressinga  single  animal, 

become   dangerous    or   deleterious  to  for  that  does  nol  make  a  business  :  St. 

public  health.     It  is  not  aulScient  that  Paul  d.  Smith,  3S  Minn.,  873. 
they  died  from  sadocation,  and  the  in- 
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[5  Queen's  Bench  Division,  20.] 
Nov.  27,  1879. 

*Danby,  Appellant;  Hunter,  Bespondent      [20 

Highway  Act  {p  &  6  Wm.  4,  <r.  50),  «.  76 — "Wagwi^  Cart,  or  oilier  imch  Carriage** — 

Cart  without  Owner* a  Name  on  it — Light  i^pring  Cart. 

An  informatioQ  was  laid  against  the  respondent  for  using  a  cart  on  the  highway 
without  having  his  name  painted  thereon,  as  required  by  6  <&  6  Wm.  4,  c.  60,  s.  76. 
The  cart  was  a  light  spring  cart  with  two  wheels  used  by  tlie  respondent  in  his  busi- 
Dc^  as  ao  agricultural  implement  maker,  in  which  he  frequently  carried  agricultural 
implements  to  market,  and  drove  his  family  about  from  place  to  place,  and  for  which 
he  paid  duty  under  32  &  S3  Vict  c.  14,  s.  18.  The  magistrates  dismissed  the  infor- 
mation : 

Held,  that  the  "  cart  or  carriage  "  contemplated  by  the  76th  section  of  5  <&  6  Wm. 
4,  c.  50,  was  "  e/iudem  generis  **  with  a  wagon,  and  that  this  was  not  such  a  cart,  and 
that  the  magistrates  were  therefore  right. 


[5  Queen*s  Bench  Division,  26.] 
Dec.  8, 1879. 

*Robinson  &  Co.  V.  Da  VIES  &  Co.  [26 

Etndenee,  admiwbUity  of— Secondary  evidence  of  contents  of  written  documefUs  received 
under  a  eommisaion  to  take  evidence  abroad  without  objection. 

Under  a  commission  to  take  evidence  abroad  in  an  action,  copies  of  certain  docn- 
mentfl  and  answers  of  witnesses  with  regard  to  the  contents  of  such  documents  were 
received  by  the  commissioners  in  evidence  on  behalf  of  the  plaintiff,  without  objec- 
tion on  the  part  of  the  defendant  who  joined  in  the  commission.  The  copy  docu- 
ments were  appended  to  the  depositions  and  returned  by  the  commissioners  : 

//e/</,  that  the  secondary  evidence  of  the  documents  having  been  taken,  under  the 
commiission,  without  objection  on  the  part  of  the  defendant,  was  receivable  before  an 
arbitrator  to  whom  the  action  was  referred,  and  that  it  was  too  late  then  to  take 
objection  on  the  ground  that  the  original  documents  were  not  produced. 

This  was  in  form  an  application  to  be  allowed  to  revoke 
the  submission  of  the  action  to  an  arbitrator.  In  substance 
the  object  v^as  to  obtain  the  opinion  of  the  court  (as  was  done 
in  Hart  v.  Dyke{^)\  whether  tlie  arbitrator  ought  to  receive 
certain  evidence  which  he  had  rejected  as  legally  inadmissi- 
ble. The  action  was  by  shipowners  against  charterers  for 
balance  of  freight.  Freight  was  to  be  paid  according  to  the 
charterparty  on  gross  weight  of  cargo  delivered  at  Ham- 
burgh. The  plaintiffs  had  received  freight  from  the  con- 
signees at  Hamburgh  on  the  bills  of  lading  weight.  It  was 
alleged  by  the  plaintiffs  that  the  gross  weight  of  the  goods 
delivered  exceeded  the  bills  of  lading  weight,  and  they 
sought  to  recover  freight  upon  the  difference  from  the  char- 

(»)  82  L.  J.  (Q.B.),  65. 


150  QUEEN'S  BEXCn  DIVISION.  [Vol.  T. 

1879  Robinson  v.  Davies. 


terers.  A  commission,  in  which  the  defendants  joined,  hail 
been  obtained  to  take  the  evidence  of  the  consignees  of  the 
goods  and  other  witnesses  at  Hamburgh.  The  defendants 
were  not  represented  by  counsel  when  the  evidence  was 
27]  taken,  but  one  of  the  commissioners  *was  their  agent 
at  Hamburgh,  and  represented  their  interests.  Copies  oE 
invoices  of  the  goods  sent  to  the  consignees  by  the  defend- 
ants were  produced  as  part  of  the  plaintiffs'  evidence  upon 
the  commission,  without  any  account  being  given  of  tlirj 
originals.  The  copy  invoices  showed  the  gross  weight  of 
goods  delivered  to  be  in  excess  of  the  bills  of  lading  weight. 
Questions  were  put  to  the  witnesses  examined  under  the 
commission  and  answered  by  them  relating  to  the  contents 
of  the  copy  invoices  and  the  weight  of  the  goods  to  which 
they  referred,  as  appearing  on  such  copy  invoices,  without 
any  objection  being  then  made  in  respect  of  the  non-produc- 
tion of  the  originals.  The  copy  invoices  were  appended  by 
the  commissioners  to  the  depositions  returned.  It  was 
sought  before  the  arbitrator  on  behalf  of  the  plaintiffs  to 
make  use  in  evidence  of  the  copy  invoices  and  the  answers 
in  respect  thereto  contained  in  the  depositions,  but  the  de- 
fendants' counsel  objected  to  their  reception  in  evidence,  on 
the  ground  that  the  originals  ought  to  have  been  produced 
or  their  non-production  accounted  for  before  the  commis- 
sion, and  also  on  the  ground  that  the  answers  related  to  the 
contents  of  written  documents  of  which  the  originals  were 
not  produced.  The  arbitrator  rejected  the  evidence,  but 
intimated  his  willingness  to  receive  it  if  the  court  should 
think  it  admissible. 

Cave^  Q.C.,  and  Gainsford  Bruce,  for  the  plaintiffs,  moved 
as  above  mentioned,  citing  Steinkeller  v.  Newton  (*). 

/.  Edge^  for  the  defendants,  showed  cause,  and  cited 
Steinkeller  v.  Newton  ('),  Lumley  v.  Gye  ('),  Small  v. 
Nairne  (^*). 

Lush,  J.:  I  entertain  no  doubt  that  the  evidence  ought 
to  be  received.  This  is  not  a  case  of  any  objectionable  ques- 
tion being  put,  or  of  any  interference  in  the  matter  by  an 
unauthorized  person.  It  seems  to  me  quite  distinguishable 
from  the  cases  where  the  evidence  was  objected  to  on  grounds 
of  that  sort.  The  only  question  is  whether,  no  objection 
liaving  been  taken  before  the  commissioners  to  the  non  pro- 
duction of  the  original  invoices,  it  is  now  comi)etent  to  tho 
28]  defendants  to  object  that  copies  only  were  *i)roduced. 
It  seems  to  me  clear  that  if  the  defendants  had  been  repre- 

(')  2  Moo.  A  R.,  372.  C')  23  L.  J.  (Q.B.),  112. 

(*)  y  C.  &  p.,  313.  (^)  13  Q.  B.,  840. 
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sented  by  counsel,  and  counsel  had  made  no  objection,  no 
objection  could  be  made  now.  If  secondary  evidence  is 
received  at  nisi  prius  without  objection,  it  cannot  be  ob- 
jected to  afteiwards.  The  defendants  did  not  choose  to  be 
represented  by  counsel,  but  each  party  was  represented  by 
a  commissioner,  and  it  was  competent  to  the  defendants' 
commissioner  to  have  objected.  If  he  had  done  so,  and  his 
objection  had  been  overruled,  it  would  have  been  a  different 
thing.  He  made  no  objection,  and  I  am  clearly  of  opinion 
that  it  is  too  late  to  make  one  now. 
Manisty,  J.:    I  am  of  the  same  opinion. 

Rule  discharged  {^). 

Solicitors  for  plaintiffs:  H.  C.  Coote,  for  H.  A.  Adamson. 
Solicitors  for  defendants:    Gregory  &  Co.^  for  Payne  & 
Son. 

(*)  The  rule  was  discharged  as  in  the  on  the  understunding  that  the  arbitrator 
caae  of  Hart  v.  Dyke  (82  L.  J.  (Q.B.),  65),     was  to  receive  the  evidence. 

As  to  proving  books  of  a  foreign  In  interrogatories  to  take  the  deposi- 

corporation  by  deposition,  in  New  York,  tion  of  a  witness  upon  commission,  a 

see  Laws  1809,  vol.  2,  p.  1404.  cross-interrogatory  asking  if  a  log-book 

Witnesses  may  be  examined,  on  com-  was  kept  on  a  certain  vessel,  and  if  so, 
mission,  as  to  an  original  paper,  by  an-  whether  it  did  not  contain  a  state- 
nexing  a  copy  to  the  interrogatories  for  ment  upon  a  subject  in  question, 
the  purpose  of  reference,  description  and  requiring  the  witness  to  produce 
and  identification,  and  producing  the  the  log-book,  is  not  sufficient  to  re- 
original  on  the  examination  of  the  wit-  quire  the  book  or  a  copy  of  it  to 
ness.  It  is  not  indispensable  that  the  be  annexed  to  the  deposition.  The 
original  be  annexed  to  the  interrogato-  witness  should  be  required  to  annex 
ries  :  Commercial,  etc.,  v.  Union,  etc.,  a  copy,  if  it  be  desired,  to  make  it  an 
11  N.  T.,  203.  affirming  19  Barb.,  381.  exhibit:     Howard    «.    Orient,    etc.,    9 

See  Brumskill  v.  James,  11  N.  Y.,  Bosw.,  645. 

294.  Where  it  is  sought  to  prove  payment 

The  Supremo  Court  has  no  power,  of  a  promissory  note,  it  is  not  neces- 

in  an  action  upon  a  draft  or  bill  of  ex-  sary  that  the  note  be  annexed  to  the 

change,  to  order  the  draft  to  be  an-  commission,  in  order  to  prove  payment 

nexed  to  a  commission  issued  to  take  by  the  answers  of  the  witness  whose 

the  examifiation  of  witnesses  for  the  depositions  are  to  be  taken:   Forbes  v. 

defendant,  residing  in  another  state  :  Fahrmer,  15  La.  Ann.,  819. 
Baaer  v.  Lee,  33  Barb.,  75. 
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[5  Queen's  Bench  Division,  28.] 
Nov.  22,  1879. 

[crown  case  reserved.]  • 
The  Queen  v.  Wilson. 

Debtors  Act,  1869  (32  <€«  33  Vict.  c.  62),  a.  12— /n/anto  Belief  Act,  1874  (37  d  38  Vici. 

c.  62),  8.  1 — Bankruptcy — InfaiU. 

W^.  was  convicted  under  s.  12  of  the  Debtors  Act,  1869  (82  <fe  33  Vict.  c.  62),  for 
that  he,  within  four  naonths  before  the  presentation  of  a  bankruptcy  petition  against 
him  upon  which  he  was  adjudged  bankrupt,  quitted  England,  taking  with  him,  with 
intent  to  defraud,  property  exceeding  £20,  which  ought  by  law  to  have  been  divided 
amongst  his  creditors. 

At  the  times  when  he  quitted  England  and  when  he  was  adjudged  bankrupt  W'. 
was  an  infant  The  debts  proved  against  his  estate  in  the  bankruptcy  were  trade 
debts,  contracted  since  the  passing  of  the  Infants  Relief  Act,  1874  (37  <fe  38  Vict, 
c.  62).  and  it  did  not  appear  that  any  debts  for  necessaries  supplied  to  him  existed : 

Udd,  by  Cockburn,  C.J.,lIuddleston,  B.,  Lindle}^  Manisty,  and  Hawkins,  JJ.,  that 
the  conviction  could  not  be  upheld. 

Case  stated  for  the  consideration  of  this  court  by  the  Re- 
corder of  Hull. 

The  prisoner,  John  Aulay  Wilson,  was  tried  on  an  indict- 
ment under  the  12th  section  of  the  Debtors  Act,  1869,  charg- 
29]  ing  him  *with  having  feloniously,  within  four  months 
before  the  presentation  of  a  bankruptcy  petition  against  him, 
quitted  England,  and  taken  with  him  his  money  to  tiie 
amount  of  £20  and  upwards,  which  ought  by  law  to  have 
been  divided  amongst  liis  creditors,  with  intent  to  defraud. 

The  prison<?r  traded  in  Hull  as  a  Baltic  merchant.  On 
the  19th  of  October,  1878,  he  drew  out  of  his  banker's  hands, 
at  Hull,  the  sum  of  £128  in  cash,  and  on  the  27th  of  the 
same  month  quitted  England  for  Sidney,  and  arrived  at  the 
latter  place  on  the  2d  of  February,  1879. 

On  the  30th  of  November,  1878,  within  four  months  of  the 
prisoner  having  quitted  England,  as  aforesaid,  a  petition  in 
bankruptcy  was  presented  in  the  Local  Court  of  Bankruptcy 
at  Hull  against  him,  and  he  was,  on  the  same  day,  adjudi- 
cated a  bankrupt. 

The  debts  proved  against  the  estate  were  all  trade  debts, 
and  contracted  by  the  prisoner  in  his  trade  as  a  Baltic  mer- 
chant. No  debts  for  necessaries  were  proved  against  the 
estate,  nor  was  it  shown  that  any  debts  for  necessaries  ex- 
isted. 

On  the  prisoner's  part  it  was  proved  that  the  prisoner  was 
born  on  the  13th  of  March,  1859.  He  was  consequently  a 
minor  at  the  time  of  the  aforesaid  adjudication  of  bank- 
ruptcy, and  at  the  time  when  he  contracted  the  aforesaid 
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debts  which  had  been  proved  against  his  estate,  and  it  was 
contended  on  his  behalf  that  by  reason  of  his  infancy  the 
said  proceedings  in  bankruptcy  were  void  ;  that  he  had  not, 
and  could  not  have,  any  creditors  within  the  meaning  of  the 
12th  section  of  the  Debtor's  Act,  1869,  amongst  whom  the 
))roperty  which  he  took  away  with  him  ought  by  law  to  be, 
or  to  have  been,  divided,  inasmuch  as,  since  the  Infants  Re- 
lief Act,  1874,  contracts  by  infants,  except  for  necessaries, 
are  void,  and  that  the  prisoner  was  never  liable  at  law  or  in 
equity  for  the  said  debts  contracted  during  his  infancy,  and 
could  not  have  creditors  in  respect  of  them. 

The  jury  convicted  the  prisoner,  and  the  question  reserved 
for  this  court  was,  whether  under  the  circumstances  stated, 
the  conviction  ought  to  be  affirmed  or  quashed. 

Cyril  Dodd^  on  behalf  of  the  prisoner,  was  stopped  by  the 
court. 

*Oorst,  Q.C.  [Sir  J.  Holker,  A.G.,  A.  L.  Smith,  and  [30 
Danckwerts,  with  him),  for  the  prosecution,  admitted  that 
since  the  passing  of  the  Infants  Relief  Act,  1874  (37  &  38 
Vict.  c.  62),  it  could  not  be  contended  that  the  contracts  of 
an  infant  for  goods  supplied  in  the  way  of  trade,  or  for 
money  lent,  were  valid  or  resulted  in  debts,  and  that  conse- 
quently the  prisoner  in  the  present  case  had  no  creditors 
capable  of  being  defrauded,  so  far  as  appeared  (*). 

UocKBURN,  C.J.:  We  are  all  agreed  that  this  conviction 
cannot  stand. 

Conviction  quashed. 

Solicitor  for  prosecution  :  Solicitor  to  the  Treasury. 
Solicitor  for  prisoner:  E,  Laverack^  Hull. 

(»)  By  8.  12  of  the  Debtors  Act,  1869  By  the  Infants  Relief  Act,  1874,  s.  1 
(32  4&  33  Vict.  c.  62),  "If  any  person  (37  &  38  Vict.  c.  62),  "All  contracta, 
who  is  adjudged  a  bankrupt  or  has  his  whether  b}'^  specialty  or  by  simple  cori- 
aflfaira  liquidated  by  arrangement  after  tract,  henceforth  entered  into  by  infants 
the  presentation  of  a  bankruptcy  petition  for  the  repayment  of  money  lent  or  to 
again.<<t  him  or  the  commencement  of  be  lent,  or  for  goods  supplied  or  to  be 
the  liquidation,  or  within  four  months  supplied  (other  than  contracts  for  neces- 
K'fore  such  presentation  or  commence-  saries),  and  all  accounts  stated  with  in- 
nieut,  quits  England  and  takes  with  him,  fants,  shall  be  absolutely  void :  Provided 
or  attempts,  or  makes  preparation  for  always,  that  this  enactment  shall  not  in- 
quitting  England,  and  for  taking  with  him  validate  any  contract  into  which  an 
any  part  of  his  property  to  the  amount  of  infant  may,  by  any  existing  or  future 
twenty  pounds  or  upwards,  which  ought  statute,  or  by  the  rules  of  common  law 
by  law  to  be  divided  amongst  his  credit-  or  equity,  enter,  except  such  as  now  by 
ors,  he  shall  (unless  the  jury  is  satisfied  law  are  voidable." 
that  he  had  no  intent  to  defraud)  be  guilty 
of  felony,  punishable,"  &c. 

29  ExG.  Kkp.  20 


L 
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[5  Queen's  Bench  Division,  84.] 
Dec.  6,  18T9. 

[crown  case  reserved.] 
34]  *The  Queen  v.  Martin. 

Forgery — Cheek  signed  in  fictitious  Name, 

The  prisoner,  Robert  Martin,  in  payment  for  a  pony  and  cart  purchased  by  him 
from  the  prosecutor,  drew  a  check  in  the  name  of  William  Martin  in  the  presence  of 
the  prosecutor  upon  a  bank  at  which  he,  the  prisoner,  bad  no  account,  and  gave  it 
to  the  prosecutor  as  his  own  check  drawn  in  his  own  name.  At  the  time  he  drew 
the  check  the  prisoner  knew  that  it  would  be,  as  in  fact  it  was,  dishonored.  The 
prosecutor  received  the  check  in  the  belief  that  it  was  drawn  in  the  prisoner's  own 
name: 

Held,  by  Cockburn,  C.J.,  Lush,  J.,  Iluddleston,  B.,  Lindley  and  Hawkins,  J  J.,  that 
the  prisoner  was  not  guilty  of  the  offence  of  forgery. 

The  resolution  in  VunrCs  Case  (1  Leach,  C.  C,  59):  "In  all  foi^eries  the  instru- 
ment supposed  to  be  forged  must  be  a  false  instrument  in  itself;  and  if  a  person 
give  a  note  entirely  as  his  own,  his  subscribing  it  by  a  fictitious  name  will  not  make 
it  a  forgery,  the  credit  there  being  wholly  given  to  himself,  without  any  regard  to 
the  name,  or  any  relation  to  a  third  person,"  followed  and  approved. 

Case  reserved  by  Cockburn,  C.J. 

The  prisoner,  Robert  Martin,  was  convicted  before  me  at 
the  late  assizes  held  at  Maidstone  on  an  indictment  which 
charged  him  in  one  count  with  having  forged,  in  another 
with  having  uttered,  a  forged  order  for  the  sum  of  £32  with 
intent  to  defraud.     The  facts  were. as  follows : 

The  prosecutor,  George  Lee,  is  a  horse  dealer  at  Ashford, 
in  Kent.  The  prisoner  Martin  had  been  formerly  for  many 
years  collector  of  the  tolls  of  the  markets  of  Ashford  and 
35]  Maidstone  and  *was  well  known  to  the  prosecutor. 
In  the  course  of  the  present  year  the  prisoner,  having  ceased 
to  hold  the  above-mentioned  oflBces,  left  the  neighborhood 
and  went  to  reside  in  Southwark.  On  the  second  of  Sep- 
tember, being  again  at  Ashford,  for  what  purpose  did  not 
appear,  the  prisoner  saw  the  prosecutor  Lee  in  the  street  in 
a  pony  cart,  and  accosted  him,  inquiring  if  he  (Lee)  had  a 
pony  for  sale,  whereupon  the  prosecutor  recommended  him 
to  buy  the  pony  he  was  then  driving.  A  deal  ensued,  tho 
result  of  which  was  that  the  prosecutor  agreed  to  sell,  and 
the  prisoner  to  buy,  the  pony  and  carriage  for  £32. 

The  prisoner  proposing  to  give  his  check  for  the  amount, 
both  parties  went  into  an  adjoining  inn,  in  order  tliat  the 
check  might  be  there  drawn.  The  prisoner  then  produced  a 
printed  form  of  check  of  the  bank  of  Messrs.  Wigau  & 
Co.,  bankers  of  Maidstone,  taken  from  a  check  book  of 
which  he  had  become  possessed  as  a  former  customer  of  the 
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bank.  This  be  filled  up,  in  tbe  presence  of  tbe  prosecutor, 
with  tbe  name  of  tbe  latter  as  payee,  signed  it  in  tbe  name 
of  William  Martin,  bis  name  being  Robert,  and  delivered 
it  to  tbe  prosecutor,  who  put  it  in  liis  pocket  without  fur- 
ther looking  at  it,  or  observing  in  what  name  it  was  signed  ; 
after  which  he  proceeded  to  give  possession  of  tbe  pony  and 
carriage  to  the  prisoner.  On  tbe  ensuing  morning  tlie  pris- 
oner drove  the  pony  and  carriage  to  town,  and,  on  tbe  day 
after,  drove  to  Barnet  Fair  where  he  sold  both.  On  the 
check  being  presented  at  Messrs.  VVigan's  bank,  payment 
was  refused,  on  tbe  ground  that  the  signature  was  not  that 
of  any  customer  of  the  bank.  The  prisoner  had  been  a 
customer  of  the  bank,  and  had  had  an  account  there  in  his 
proper  name  of  Robert  Martin  ;  but  his  account  remaining 
overdrawn  for  some  time  after  he  had  ceased  to  be  the  col- 
lector of  the  market  tolls,  and  tbe  bank  insisting  on  the  bal- 
ance due  to  them  being  paid,  the  amount  was  accordingly 
paid  on  tbe  4th  of  June,  and  the  account  was  then  closed. 
No  money  was  afterwards  paid  in  to  the  prisoner's  credit, 
nor  was  any  check  drawn  by  him.  He  asserted,  indeed,  in  his 
defence  on  this  charge,  that  he  had  expected  money  to  have 
been  paid  in  to  his  account,  but  no  evidence  was  adduced  to 
show  that  there  was  any  foundation  for  this  statement.  No 
name  was  mentioned  of  any  person  owing  him  money,  or 
by  whom  he  expected  money  to  be  paid  ^*into  the  bank  [36 
on  his  account.  He  had  ceased  to  all  intents  and  purposes 
to  be  a  customer  of  the  bank,  and  must  have  been  fully 
aware  that  a  check  drawn  by  him  on  the  bank  would  cer- 
tainly be  dishonored.  Under  the  circumstances  there  can 
be  no  doubt  that  the  prisoner  had  been  guilty  of  the  offence 
of  obtaining  the  prosecutor's  goods  by  false  pretences.  But 
tbe  indictment  being  for  forgery  of  the  check,  and  it  appear- 
ing to  me  doubtful  whether  tbe  charge  of  forgery  could 
upon  the  facts  proved  be  upheld,  I  reserved  the  case  for  the 
consideration  of  the  court. 

In  considering  this  question  I  have  further  to  call  atten- 
tion to  tbe  following  facts : 

The  prisoner  in  drawing  this  check  and  delivering  it  to 
tbe  prosecutor  did  not  do  so  in  the  name  of,  or  as  repre- 
senting, any  other  person,  real  or  fictitious.  The  check  was 
drawn  and  uttered  as  bis  own,  and  it  was  so  received  by  the 
prosecutor,  to  whom  the  prisoner  was  perfectly  well  known 
as  an  acquaintance  of  twenty  years'  standing,  and  by  whom 
he  was  seen  to  sign  it.  The  prisoner  did  not  obtain  credit 
with  the  prosecutor  by  substituting  the  Cliristian  name  of 
William   for  that  of  Robert.     He  would  equally  have  got 
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credit  had  he  signed  his  proper  name  of  Robert.  The  credit 
was  given  to  the  prisoner  himself,  not  to  the  name,  in  which 
the  check  was  signed ;  the  check  was  taken  as  that  of  the 
individual  person  who  had  just  been  seen  to  sign  it,  not  as 
the  check  of  William  Martin,  as  distinguished  from  Robert 
Martin,  or  of  any  other  person  than  the  prisoner.  On  the 
contiury,  if  the  prosecutor,  who  knew  the  prisoner's  name 
to  be  Robert,  had  observed  that  the  signature  was  in  the 
name  of  William,  he  would  in  all  probability  have  suspected 
something  wrong,  and  would  have  refused  to  take  the 
check. 

There  was  nothing  whatever  from  which  the  motive  of  the 
prisoner  in  signing  a  wrong  Christian  name  could  be 
gathered.  There  happened,  indeed,  to  be  a  William  Mar- 
tin, a  customer  of  the  bank ;  but  this  was  unknown  to  the 
prisoner ;  besides  which,  as  the  prisoner  was  perfectly  aware 
that  his  person  and  true  name  were  well  known  to  the 
prosecutor,  it  could  not  be  supposed  that  he  intended  to 
pass  himself  oflf  as,  or  the  check  as,  the  check  of  any  Wil- 
liam Martin  other  than  himself.  The  only  motive  which  has 
occurred  to  my  mind  as  one  which  might  have  induced  him 
37]  *to  sign  a  false  Christian  name  is,  that  he  may  have 
thought  that  by  so  doing  he  might  avoid  being  liable  on  the 
check  when  payment  had  been,  as  it  was  certain  to  be,  re- 
fused. This,  however,  amounts  to  no  more  than  conjecture. 
Be  it  as  it  may,  and  whatever  may  have  been  the  motive,  it 
occurred  to  me  that  while  there  had  been  a  lictitious  signa- 
ture to  the  check  in  question,  so  far  as  the  Christian  name 
was  concerned,  yet  the  signature  having  been  affixed  by  the 
prisoner,  and  the  check  delivered  by  him  as  his  own,  though 
there  had  been  a  signature  in  a  lictitious  name,  the  name 
could  not  be  said  to  be  that  of  a  fictitious  person,  and  that 
in  this  respect  the  case  did  not  fall  within  the  principle  of 
the  cases  in  which  it  has  been  held  that  the  use  of  the  pre- 
tended name  of  a  fictitious  person. amounts  to  forgery.  I 
have,  therefore,  sought  the  assistance  of  the  court  as  to 
whether,  under  the  circumstances,  the  affixing  a  fictitious 
Christian  name  to  this  check  by  the  prisoner  amounts  to 
forgery  as  charged  in  the  indictment. 

No  counsel  appeared  to  argue  the  case. 

Hawkins,  J.,  referred  to  Dunn's  Casei^). 

CocKBURN,  C.J.:  The  case  is  concluded  by  authority. 
In  I>umVs  Casei^)  it  was  agreed  by  the  judges  that  "  in  all 
forgeries  the  instrument  supposed  to  be  forged  must  be  a 
faifije  instrument  in  itself;  and  that  if  a  person  give  a  note 

0)  1  Leach,  C.  C,  59. 
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entirely  as  bis  own,  his  subscribing  it  by  a  fictitious  name 
will  not  make  it  a  forgery,  the  credit  there  being  wholly 
given  to  himself,  without  any  regard  to  the  name,  or  any 

relation  to  a  third  person."  Upon  authority,  as  well  as 
upon  jirinciple,  it  is  clear  that  this  conviction  should  be 
quashed. 

Lush,  J.,  Huddleston,  B.,  Lindley  and  Hawkins,  JJ., 
concurred. 

Conviction  quasJied. 

Where  one  signs  a  deed  as  attorney  pal,  was  not  guilty  of  forgery,  though 

in  fact,  or  agent  for  another,  and  it  so  he  had  no  pretence  of  authority  from 

appears  on  the  face  of  the  instrument,  such  principal :  2  Russell  on  Crimes 

and  such  attorney  or  agent  has  in  fact  (9th  Am.  ed.),  946-7. 

no  authority   to  execute  such  instru-  The  question  first  arose  in  Maddock's 

ment,  it  is  not  forgery  :  State  «.  Wil-  Case  in  1805,  but  the  prisoner  died  in 

son,    15    Western    Jur.,    424,    Wise,  prison,  after  argument  and  before  de- 

Supreme  Court.  cision,  and  no  opinion  was  delivered  : 

A  county  officer  who,  without  author-  2  Kussell  on  Crimes  (9th  Am.  ed.),  942. 
ity,  has  executed  in  his  own  name,  as  The  question,  however,  squarely 
the  official  representative  of  the  county,  arose  in  1S47,  in  the  case  of  the  Queen 
an  instrument  purporting  in  its  body  t?.  White  (1  Denison's  Crown  Cas.,  208  ; 
to  be  the  contract  or  obligation  of  the  2  Cox's  Cr.  Cases,  210 ;  2  Car.  &  Kir- 
county,  cannot  be  convict«i  of  forgery,  wan,   404,   referred  to  at  length  in  2 

It  is  not  an  instrument  "  being  or  pur-  Russell  on  Crimes,  9th  Am.  ed. ,  946-7). 

porting  to  be  the  act  of  another,"  with-  In  that  case,  the  prisoner  having  in 

in  the  meaning  of  the  provision  of  the  his  possession  a  bill  of  exchange,  with- 

Revised  Statutes  (2  R.  S.,  678,  §  33),  out  any  pretence  of  authority,  indorsed 

defining  forgery  in  the  third  degree ;  upon  it  the  name  of  Thomas  Tomlin- 

the  "act"  referred  to  is  the  making  of  son,  whose  employ  he  had  left  some 

the  instrument,   and  the  offence  con-  two  years  before,  as  follows  ; 

ststs  in  making  an  instrument  purport-  ^                   .       »^,            mi. 

ing  to  be  made  by  another  :  People  «.  "  Per  procuration,  Thomas  Tomlinson 

Mann.   75    N.    Y.,   484,    affirming  15  Emanuel  W^hite.". 

Hun,  155.  Stating    expressly    that  Mr.    Tomlin- 

See  in  Missouri  by  statute :  State  «.  son  was  from  home,  but  that  he  had 

Bads,  68  Mo.,  151.  authority  from  Mr.  Tomlinson  to  in- 

In  Black  well  t.  Ketchum  (53  Ind.,  dorse  it  as  his  agent,  '*The  learned 
184),  Blackwell  had  authorized  one  judge''  (Patteson,  before  whom  the 
Btnltz  to  sign  his  name  to  a  note  for  case  was  tried  at  the  Nottingham 
$^^00  or  $350.  He  in  fact  made  one  for  assizes),  doubted  whether  under  these 
|»475.  The  court  said  (p.  186),  "  Black-  circumstances  the  prisoner's  conduct 
well  authorized  Stultz  to  sign  his  name  amounted  to  forgery,  but  told  the  jury 
to  a  note  for  $300  or  $350.  Stultz  thus  that  if  they  were  of  opinion  that  he  had 
became  the  special  agent  of  Blackwell  wilfully  misrepresented  that  he  came 
to  do  this  particular  act.  A  special  from  Mr.  Tomlinson,  with  intent  to  de- 
agent  cannot  bind  his  principal  in  a  fraud  him  or  the  bankers,  and  had  no 
matter  beyond  or  outside  of  the  power  authority  from  Mr.  Tomlinson,  they 
conferred,  and  the  party  dealing  with  ought  to  find  him  guilty.  The  learned 
a  special  agent  is  bound  to  know  the  judge  reserved  a  question  for  the 
extent  of  his  authority."  judges,  whether  the  facts  proved  es- 

To  same  effect,  Sitliman  v.  Freder-  tablished  the  crime  of  forgery,  and  re- 

icksburgh,  etc.,  27  Gratt.  (Va.),  120.  f erred  them  to  Maddock's  Case  (Russell 

At  common  law,  it  was  well  settled  on  Crimes,  499,  and  Rex  r.  Arscott,  Id., 

in  England  that  one  who  signed  an  in-  513,  1  Den.  C.  C,  210).     The  case  was 

Btruiuent  purporting  on  its  face  to  be  subsequently  elaborately  argued  before 

executed  by  him  as  agent  for  a  princi-  twelve  of  the  fifteen  judges  of  Eng- 
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land.     The  twelve  judges  present  were  vary  this  case,  since  he   was  not   the 

unanimously  of  opinion  it  was  no  for-  same  person.' 

gery,  for  the  paper  itself  showed  on  its  Patteson,  J.:    Yes;    it  would   be   a 

face  that  if  there  was  any  vice  in  the  false  w^riting  if  one  John  Smith  passed 

indorsement,  such  vice  lay  in  the  want  his  writing  as   that  of  another  John 

of  authority,  and  not  in  the  signature  Smith. 

purporting  to  be  the  genuine  signature  WiUmore :    The  identity  of  names 

of  another.  might  make  it  more  easy  to  accomplish 

In  the  case  as  reported  in  Cox's  Cr.  the  fraud,  but  cannot  aifect  the  prin- 

Cases  (vol.  2,  pp.  214-15),  this  colloquy  ciple. 

is  reported  as  occurring  between  the  Pollock,    C.B.:     That    is    perfectly 

counsel  for  the  prisoner  and  the  j  udges ;  clear. " 

*' WiUmore:    Forgery  of  writings  is  Again  (p.   216),  "WiUmore:    It  is 

like  forgery  of  coins  or  stamps,  which  immaterial  in  what  name  it  is  done ; 

consists  in  making  counterfeit  coin  or  if  the  writing  of  the  person  charged  is 

stamps  like  genuine  ones.     In   other  put  forth  as  the  writing  of  another  per- 

words,  a  forged  writing  must  purport  son,  the  offence  is  complete, 

to  be  the  thing  which  it  is  not.  Pollock,    C.B.:     Suppose    the    pris- 

PoUocky  G.B.:    In  one  sense  it  is  so  oner  states  he  had  authority  to  indorse, 

here.     It  purports  to  be  the  name  of  a  and  being  requested  to  put  his  name  to 

party  written  by  his  authority,  and  it  the  bill,  signed  a  name  not  his  own? 

is  his  name,  written  without  that  au-  Willmore:    My  argument  is.  that  if 

thority.  in  such  case  he  signed  his  own  name, 

Willm^ore :    Rather  it  purports  to  be  it  would  not  be  forgerv;  if  he  signed 

the  writing  of  the  prisoner,  and  it  is  so.  any  other  name,  it  would." 

Pollock,  G.B.:    Does  it  not  purport  i?cnwo/i,  for  the  Crown  (p.  216) :    **I 

to  be  the  indorsement  of  Tomlinson  by  certainly  understood  it  to  be  contended 

whomsoever  written  ?    If  so  it  purports  that  some  part  of  the  writing  most  be 

to  be  that  which  it  is  not.  counterfeited." 

Plait,  B.:    The  indorsement  of  the  Cresswell,  J.:    "No;    that    the  act 

name  is  genuine,  but  it  is  accompanied  of  the  prisoner  must  make  it  appear 

with  a  false  representation.  that  another  person  had  put  his  hand 

WiUmoi'e  :   This  is  like  Hevey's  Case  to  an  instrument  to  which  he  had  not 

(2  East's  P.  C,  856  ;    1   Leach,   229),  put  it." 

where  the  prisoner  assumed  to  be  the  Again  (p.  217),  Dcrmon^aXdi :  **  Con- 
real  indorser  of  the  bill,  but  as  there  sidering  the  extent  to  which  the  prac- 
Avas  no  false  making  it  was  holden  not  tice  of  accepting  and  indorsing  bills  by 
to  be  forgery,  though  the  act  was  done  procuration  has  gone  in  this  great  com- 
in  concert  with  the  real  indorser,  and  mercial  community,  it  is  of  the  most 
for  the  purpose  of  fraud.  vital  importance  that  the  penalties  of 

Patteson,  J.:    Suppose  that  a  bill,  forgery  should  be  considered* applicable 

payable  to  the  order  of  John  Smith,  to  tiie  fraud  of  which  the  prisoner  has 

gets  into  the  hands  of  the  wrong  John  been  guilty." 

Smith,  and  he  puts  his  name  upon  it,  CresfdceU,   J.:     "Bills    so    accepted 

would  that  be  forgery  ?  and   indorsed    are    not    of    the    same 

Willmore:    I  should  say  it  would,  value." 

There  it  would  not  be  a  mere  attempt  Again  (p.   218),  *' Wilde,  C.J.:    The 

to  personate  another,  but  it  would  be  party   relies  on    the   veracity  of    iite 

one  John  Smith  writing  the  name  of  writer,  not  on  the  signature." 

another  John  Smith,  without  his  au-  The  report  by  Cnrrington  &  Kirwan 

thority.  (vol.  2,  p.  404),  after  suiting  the  facts 

Parke,  B.:    That  is  the  very   case  and  the  arguments,  proceeds  (p.  418): 

put  in  Meade  17.  Young  (4  T.  K.,  28),  *" Parke,  B.:    If  the  prisoner  had  said, 

where  BuUer,  J.,  said  (p.   31):  'I  have  *  1  am  authorized  by  Mr.  Tomlinson  to 

no  difficulty  in  saying  that  this  H.  Da-  write  his  name,'  and  had  written  it  in 

vis,  knowing  that  the  bill  was  not  in-  the  presence  of  the  banker,  how  would 

tended  for  him,  was  guilty  of  a  forgery;  that  be? 

for  the   circumstances  of  his  bearing  Willmore :    I    should    submit,    no 

the  same  name  with  the  payee  cannot  forgery;  and  I  submit  that,  in  the  pres- 
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ent  case,  altbouf^h  the  prisoner  might  by  statute"  :  2  Whart.  Crim.  Law  (7th 

lie  guilty  of  a  false  pretence  still  that  ed.),  §  1432. 

is  no  forgery.  Archbold  also  lays  down  the  same 

The  case  was  afterwards  considered  rule  :   2  Arch.  Crim.  Prac.  and  PI.  (7th 

by  twelve  of  the  fifteen  judges,  who  ed.),  819. 

held  the  conviction  wrong;  and  that  In  the  last  (Mr.  Pomeroy's  8th  Am. > 

indorsing  a  bill  of  exchange,  under  a  edition  of  Archbold,  the  rule  is  thus 

false  assumption  of  authority  to   in-  laid  down  :     "  If  a  man  draw,  accept, 

dorse  it  per  procuration,  is  not  forgery,  or  indorse  a  bill  of  exchange,  in  the 

there  being  no  false  making."  name  of  another,  without  his  authori- 

In  Rex  V.  Arscott  (H  Carr.  &  Payne,  ty,  it  is  a  forgery :   but  if  he  signs  it 

408.  25  Eng.  C.   L.    K.),   the  prisoner  with  his  own  name,  per  procuration  of 

was  indicted  for  forging  upon  a  bill  of  the  party  whom  he  intends  to  repre- 

exchange  an  indorsement  as  follows  :  sent,  it  is  no  forgery.     It  is  no  false 

"  Received  for  R  Aickman  making  of  the  instrument,  but  merely 

Keceivea  tor  a.  Hickman   ^^  ^  ^^j^^  assumption  of  authority.     This 

vjr.  Arscou.  ^^  recently  been  decided  by  the  Crim- 

The  court  in  banc,  per  Litttedale,  J.,  inal  Court  of  Appeal,  with  respect  to 

held   it  no  forgery,    saying    (p.    411),  an  indorsement  of  a  bill  of  exchange, 

"Then   as  to  the  tenth  section,   the  and  may  be  considered  as  applying  to 

question  is,  whether  this  is  forging  a  all  instruments  signed  by  procuration  ; 

receipt  for  the  payment  of  money  ?    The  previous  to  which  the  point  was  much 

words  are,  'Received  for  R.  Aickman  ;  doubted":    2  Arch.  Crim.   Prac.   and 

O.  Arscott.'    I  take  it,  that  to  forge  a  PI.  (Pomeroy's  ed.),  1584. 

receipt  for  money  is  writing  the  name  In  England,   in  1861,   by  chap.   98 

of  the  person  for  whom  it  is  received,  of  24  and  25  Vict.,  sec.  24,  it  was  pro- 

But  in  this  case  the  acts  done  by  the  vided : 

prisoner    were    receiving  for  another  *'§24.    Whosoever,  with   intent  to 
))erson,    and   writing  his    own  name,  defraud,   shall  draw,  make,  sign,  ac- 
Under  these  circumstances  the  prisoner  cept  or  indorse  any  bill  of  exchange  or 
must   be  acquitted   upon   this  indict-  promissory  note,  or  any  undertaking, 
ment."  warrant,  order,  authority  or  request, 
Vaughn,  J.:    "I  am  of  the  same  for  the  payment  of  money,  or  for  the 
opinion.     And  I  think  it  is  much  bet-  delivery  or  transfer  of  goods  or  chat- 
ter that  the  most  guilty  offender  should  tels,  or  of  any  bill,  note,  or  other  secu- 
escape,    than   that  the  law  should  be  rity  for  money,  by  procuration  or  oth- 
strained  to  meet  any  particular  case."  erwise,  for,   in  the  name,   or  on  the 
In  Rex«.  Story  (Russell  &  Ryan,  81),  account  of,  any  other  person,  without 
the  prisoner  assumed,  without  saying  lawful  authority  or  excuse,  or  shall  of- 
anythin^,  to  be  the  person  mentioned  fer,  utter,  dispose  of  or  put  off,  any 
in  a  postoffice  money  order  which  he  such  bill,  note,  undertaking,  warrant, 
presented    for  payment,   indorsed  his  order,  authority,  or  request,  so  drawn, 
own  name  upon  it,  and  received  pay-  made,  signed,  accepted  or  indorsed,  by 
ment.      "All  the  judges  (p.   84)  were  procuration  or  otherwise,  without  law- 
of  opinion  that  it  did  not  appear  to  be  ful   authority  or  excuse  as  aforesaid, 
a  forgery,  the  prisoner  having  signed  knowing  the  same    to  have   been  so 
his  own  name,  which  was  not  the  same  drawn,  made,  signed,  accepted,  or  in- 
name  as  that  of  the  person  to  whom  the  dorsed,  as  aforesaid,  shall  be  guilty  of 
note  was  payable."  felony,   and   being  convicted    thereof 
See  also  iiegina  id.  Watts,  3  Brod.  &  shall  be  liable,  at  the  discretion  of  the 
Bing.,  197,   7   Eng.   C.  L.  R. ;    S.   C,  court,  to  be  kept  in  penal  servitude  for 
Buss.  &  Ryan,  43C.  any  term  not  exceeding  fourteen  ye^rs 
Mr.  Bishop  also  so  states  the  rule  :  and  not  less  than  five  years,  or  to  be 
2  Bish.  Crim.  Law  (7th  ed.),  §  582.  imprisoned  for  any  term  not  exceeding 
Mr.    Wharton   says:    *' It  has   been  two  years,  with  or  without  hard  labor, 
held  in  Engfland  not  to  be  a  forgery  to  and  with  or  without   solitary  confine- 
indorse  a  bill  in  the  writer's  own  name,  ment":  Cox  and  Saunders'  Crim.  Acts, 
per  procuration  for  another,   under  a  156. 

false  assumption  of   authority.     This,  Mr.   Russell   (2   Rus.sell   on  Crimes, 

however,  was    subsequently   corrected  4th  Eng.,  9th  Am.  ed.,  941,)  gives  this 
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section,   and  adds  in  note  £,   "This  of  the  same  opinion,  and  I  think  it  is 

clause  is  new,  and  was  framed  in  order  much  better  that  tlie  most  guilty  of- 

to  make  persons  punishable  who,  with-  fender  should  escape,  than  that  the  law 

out  authority,  make,  accept  or  indorse,  should  be  strained  to  meet  any  particu- 

bills  or  notes,  *  per  procuration,'  which  lar  case.*     In  Regina  v.  White  (2  C'arr. 

was    not    forgery   under    the    former  &  Kirwan,  404),  the  prisoner.  White, 

enactments  :     Maddock's    Case,    post,  wrote  on  a  bill  of  exchange  to  the  order 

.  947 ;  Reg.  t>.  White,  1  Den.   C.   C.  of   T.    Tomlinson,   this  indorsement : 

i.f  208,  2  C.  &  K.,  404."  *  per  procuration,  Thomas  Tomlinson  ; 

In   Connor's  Case  (3  City  Hall  Re-  Emanuel   White.'     Patteson,   J.,    ap- 

corder,  59),  the  prisoner  was  Indicted  parently  to  raise  the  question  of  law, 

for  forging  certain  notes  of  the  corpo-  told  the  jury  that  if  they  were  of  opin- 

ration  of  the  city  of  New  York.    Mayor  ion  that  the  prisoner,  at  the  time  when 

Colden  held  that  the  statute  did  not  hesignedtheindorsement,  had  wilfully 

apply  to  an  instrument  upon  which  a  misrepresented    that    he    came    from 

party  could  not  recover  "  without  pro-  Tomlinson,  with  intent  to  defraud  him 

ducing   proof  beyond  the  instrument  or  the  bankers,  and  had  no  authority 

itself,"  and  directed  an  acquittal.  from  Tomlinson,   they  ought  to   find 

In  Heilbonn's  Case  (1  Parker's  Crim.  him  guilty.     But  he  reserved  the  ques- 

Rep.,  429).     In  that  case  Heilbonn  was  tion  for  the  fifteen  judges.      It   was 

arrested  for  extradition  to  England  as  argued  fully   before  them,   and  they 

a  fugitive  from  justice,  on  a  charge  of  '  held  the  conviction  wrong  :  and  that 

having  forged   an  indorsement  upon  indorsing  a  bill  of  exchange  under  a 

the  back  of  a  bill  of  exchange  as  fol-  false  assumption  of  authority  to  indorse 

lows  (I  Park.,  483) :  ^^  per  procuration,  is  not  forgery,  that 

"Beceived  for  Chas.  Macintosh  &  Co.  ^'»»  °°  ^"'f  "f  "J^'m  ^'  might  not 

Alex.  Heilbonn.  No.  9  Vine  St.  ^  necessary  to  refer  to  these  authon- 

Kegent  street.  No.  73  Aldermanbury."  ««;  ^^'"^  '.'  >«  "'«  «^'"=«,  °^  ^°'««7 

^                 *                                       ^  that  one  signs  the  name  of  another  to 

A  habeas  corpus  was  applied  for,  and  pass  it  oflE  as  the  signature  or  counter- 

the  prisoner's  discharge  was  asked  on  feit  of  that  other.      This   cannot   be 

the  ground  that  the  prisoner  having  when  the  party  openly,  and  on  the  face 

indorsed  the  bill  as  agent  for  *'Chas.  of  the  paper,  declares  that  he  signs  for 

Macintosh  &  Co.,"  was  not,  as  mat-  the  other  ;  there  he  does  not  coMw^^r/Wf 

ter  of  law,  guilty  of  forgery.    Judge  the  name  of  the  other,  nor  attempt  to 

Mitchell  discharged   prisoner  on  that  pass  the  signature  as  the  signature  of 

ground,   rendering  an   elaborate  opin-  that  other.     The  offence  belongs  to  an 

ion,  in  which  he  said  (1  Park.,  433-4) :  entirely  different  class  of  crimes,  and 

**  The    question      now    presented    is  is  not  one  of  those  provided  for  in  the 

whether  these  facts,  if  admitted  to  be  treaty  between  this  country  and  Great 

true,  show  that  the  prisoner  committed  Britain.     That  country,  from  which  we 

forgery.     Two  cases  precisely  similar  borrow  most   of    our   views  of    law, 

in  principle  have  been  twice  decided  in  and  in  which  the  offence  was  commit- 

England,  and  in  each  it  was  held  that  ted,  has  declared  it  not  to  be  a  forgery. 

the  offence  was  not  forgery.     In  Rex  There  is  no  dispute  about  the  facts, 

V.  Arscott  (6  Carr.   &  Payne,  408),  the  and  with  these  two  express  decisions 

prisoner  had  indorsed  on  a  bill  of  ex-  before  us,  concurring  with   the  clear 

change,  payable   to    the  order  of   R.  meaning  of  the    term   forgery,   there 

Aickman,  these  words  :  '  Received  for  would  appear  to  be  no  reasonable  doubt 

R.  Aickman  ;  Q.  Arscott.'    On  the  trial  about  the  law.      From   the  facts  dis- 

the  court  held  this  was  not  forgery,  closed  in  these  depositions  and  which 

Littledale,  J.,  said:  'I  take  it  that  to  constitute  the  crime   with   which   the 

forge  a  receipt  for  money  is  writing  the  person  is  charged,  he  cannot,  with  any 

name  of  the  person  for  whom  it  is  re-  propriety,   be    said  to   be   clmrged    in 

ceived.     But  in  this  case  the  acts  done  these   depositions   with   the    crime   of 

by  the  prisoner  were  receiving  for  an-  forgery." 

other  person  and  signing  his  own  name.  Upon  the  development  of  the  *'  Schuy- 

Under  these    circumstances   tluj  pris-  ler   frauds,"   where   Schuyler,   as   the 

oner  must   be  acquitted  upon  the  in-  president  and  transfer  agent  of  the  Now 

dictment.'    Vaughn,  J.,   said  :    *  I  am  York  and  New  Haven  R.  R.  Co.  had. 
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without  a  pretence  of  authority,  issued        "  In  the  case  of  Regina  v.  White  (1 

nearly  $2,000,000  of  stock  heyond  the  Denison,  208),  the  prisoner  indorsed  a 

limit  allowed   by  the  charter    of  the  bill    of    exchange    'per    procuration, 

company   (17  N.   Y.,   593),  no  lawyer  Thomas  Tomlinson  ;  Emanuel  White.' 

thought  of  indicting  him  for  forgery.  He  had  no  authority  to  make  the  iu- 

Provision  was,  however,  immediately  dorsement,  but  tlie  twelve  judges  held 

made  by  statute  for  the  punishment,  as  unanimously  that  the  act  was  no  for- 

forgery,  of  future  offences  of  a  similar  gery." 

character  :  Laws  1855,  ch.  155,  p.  236 ;        The  same  doctrine  was  laid  down  in 
3  R  S.  (6th  ed.),  946,  §§49-50.  New  Hampshire  in  State  v.  Young  (40 
The  English  cases  above  cited  were  N.  H.,  266),  where  the  court  says  (p. 
approved,  and  the  same  doctrine  laid  269)  :  "A  man  may  make  a  statement 
down  in  Massachusetts  in  the  case  of  in  writing  of  a  certain  transaction,  and 
Commonwealth  v,   Baldwin  (11  Gray,  may    represent    and    assert    ever    so 
197),  where   the  court  said  (pp.  199--  strongly  that'  his  instrument  is  true, 
200) :    ' '  The  writing    alleged    to    be  but  if  it  should  prove  by  mistake  that 
forged  in   the    case    at  bar  was  the  it  is  in  an  error,  and  that  his  statement 
handwriting  of  the  defendant,  known  is  entirely  wrong,   that  could  not  be 
to  be  such  and  intended  to  be  received  forgery  ;  and  suppose  we  go  further 
as  such.     It  binds  the  defendant.    Its  and  admit  that  the  statement  was  de- 
falsity  consists  in  the  implication  that  signedly  false  when  made,  and  so  made 
be  was  a  partner  of  Schouler,  and  au-  for  the  purpose  of  defrauding  some 
thorized  to  bind  him  by  his  act.     This,  one,  it  does  not  alter  the  case,  it  is  no 
though  a  fraud,  is  not,  we  think,  a  for-  forgery.     The  paper  is  just  what  it 
gery.     Suppose  the  defendant  had  said  purports  to  be  ;  it  is  the  statement  of 
in  terms,   '  I  have  authority  to  sign  the   man  who  made  it ;  it  is  a  true 
Schouler's  name,'  and  then  had  signed  writing  or  paper,  though  the  statement 
it  in  the  presence  of  the  promisee.    He  it  contains  may  be  false." 
would  have  obtained  the  discharge  of        Again  (p.   270):     *'To  forge  or  to 
the  former  note  by  a  false  pretence,  a  counterfeit  is  to  falsely  make,  and  an 
pretence  that  he  had  authority  to  bind  alteration  of  a  writing  must  be  falsely 
{phonier.      '  It  is  not,'  says  Sergeant  made  to  make  it  forgery  at  common 
Hawkins,  'the  bare  writing  of  an  in-  law,   or    by  our    statute.      The   term 
strument  in  another's  name  without  his  falsely,  as  applied  to  making  or  alter- 
privity,  but  the  giving  it  a  false  ap-  ing  a  writing  in  order  to  make  it  for- 
pearance  of  having  been  executed  by  gery,  has  reference  not  to  the  contents 
Hm,  which  makes  a  man  guilty  of  for-  or  tenor  of  the  writing,  or  to  the  fact 
gery '  (1  Uawk.,  c.  70,  §  5).     If  the  de-  stated  in  the  writing,  because  a  writing 
fendant    had  written    upon  the   note  containing  a  true  statement  may  be 
'  VVilliaiu  Schouler,  by  his  agent  Henry  forged  or  counterfeited  as  well  as  any 
W.  Baldwin,'  the  act  plainly  would  not  other,  but  it  implies  that  the  paper  or 
have  been  forgery.     The  party  taking  writing    is    false,  not  genuine ;    ficti- 
the  note  knows  it  is  not  the  personal  tious,  not  a  true  writing  ;  without  re- 
act of  Schouler.    He  does  not  rely  upon  gard  to  the  truth  or  falsehood  of  the 
his  signature.     He  is  not  deceived  by  statement  it  contains — a  writing  which 
the  semblance  of  his  signature.     He  is  the  caunterfeit  of  something  which 
relies  solely  upon  the  averred   agency  is  or  has  been  a  genuine  writing,  or 
and  authority  of  the  defendant  to  bind  one  which  purports  to   be  a  genuine 
Schouler.      So,  in  the  case  before  us,  writing  or  instrument  when  it  is  not. 
the  note  vras  executed  in  the  presence  The   writing  or    instrument   must  in 
of  the  promisee.     He  knew  it  was  not  itself  be  false,  not  genuine  ;  a  counter- 
Schoaler's  signature.     He  relied  upon  feit,  and  not  the  true  instrument  which 
the  defendant's  statement  of  his  au-  it  purports  to  be." 
tliority  to  bind  him  as  partner  in  the        In  People  v.  Graham  (6  Parker,  135), 
firm  of  Schouler,  Baldwin  &  Co.     Or  the  prisoner  had   in  his  possession   a 
if  the  partnership  had  in  fact  before  genuine  insurance  ticket  of  the  Trav- 
existed  but  was  then  dissolved,  the  ef«  elers'   Insurance    Company,   with    the 
feet  of  the  defendant's  act  was  a  false  genuine  signature  of  the  president,  the 
representation  of  its  continued  exist-  secretary,  and  the  general  ticket  agent 
eoce.  of  the  company.     Had  the  prisoner  de- 

29  Eng.  Rep.  21 
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livered  it  without  a  date  the  law  would  rections  to  sell  them  in  the  interest  of 

have  fixed  its  date  as  that  of  the  day  the  county  if  he  could.     If  he  did,  to 

of  delivery.     That  would  have  been  its  fill  in  the  dates  and  numbers,  affix  the 

legal  effect.     The  prisoner  delivered  it  county  seal,  and  to  affix  his  name  in 

on  the   14th  of  November,  1866,   but  attestation  of,  or  as  evidence  of  their 

falsely  stamped    it    "General    R.    R.  issue.     He  fraudulently  did  so  com- 

ticket  office,  Nov.  18, 1866,  J.  Graham,  plete  some  of  the  bonds  and  dispose  of 

Buffalo,"  in  order  to  have  it  cover  an  them  for  his  own    private  purposes, 

accident   by   which    Hunt  was  killed  He  was  held  by  the  court  of  quarter 

Nov.  IStli,  the  day  before  it  was  deliv-  sessions  to  have  been  guilty  of  forgery, 

ered  (6  Parker,  138-9).  The  bonds,  as  to  the  commissioners 

The  ticket  itself  provided  (6  Parker,  whose  genuine  signatures  they  bore  and 

139,)  that  "  this  ticket  will  be  good  for  upon  whose  signatures  their  validity 

three  days,  commencing  at  12,  noon  on  depended,  were  never  issued.     As  to 

the  day  of  date."  the    commissioners'  signatures,    they 

The  stamp  put  on  by  the  prisoner  were  clearly  forgeries.     The  defendant 

was  the  only  dating  of  the  ticket.  was  guilty  of  forgery,  if  one  only  of 

Suppose  the' ticket  had  been  in  fact  the  signatures  purporting  to  be  the 

dated  Nov.  14th,  as  it  was  in  law,  the  genuine  signature  of  another  person 

day  of  its  delivery,  and  the  prisoner  was  a  forgery.     It  would  have  been  no 

had  altered  the  date  to  Nov.  13th.    His  defense  that  all  the  others  were  genu- 

offence  would  have  been  simply  the  al-  ine,  and  that  as  to  them  it  was  properly 

teration  of  the  date  of  an  instrument  issued. 

purporting  on  its  face  to  bear,  as  it  did  *^ Forge.  To  forge  is  metaphorically 
in  fact,  the  genuine  signature  of  three  taken  from  the  smith,  who  beateth  up- 
other  persons,  officers  of  the  company,  on  his  anvil,  and  forgeth  what  fashion 
It  was  simply  the  familiar  case  of  one  or  shape  he  will  :  1  he  offence  (as  it 
altering  the  date  of  a  genuine  instru-  appeareth  before)  is  called  crimen /o^", 
ment,  the  validity  of  which  depended  and  the  offender /o^^^nu^,  and  the  Lat- 
upon  signatures  genuine  in  fact.  The  in  word  to  forge  Safahare  ot  fabrieare. 
validity  of  the  instrument  did  not  pur-  And  this  is  properly  taken  when  the 
port  to  depend  upon  the  authority  of  act  is  done  in  the  name  of  another  per- 
an  agent,  whose  signature  was  genuine,  son.  The  statute  of  1  H.  5  hath  tuese 
to  execute  it,  but  upon  the  genuineness  words  [forge  or  make  any  false  deed.] 
of  the  signatures  of  three  other  per-  And  yet  if  A.  make  a  feoffment  by 
sons.  The  case  was  expressly  put  deed  to  B.  of  certain  land,  and  after  A. 
upon  this  ground  :  6  Parker,  139^141.  maketh  a  feoffment  by  deed  to  C.  of 

In  the  case  of  the  People  v.  Krura-  the  same  land  with  an  antedate  before 

mer  (4  Parker,  217),  the  instrument  in  the  feoffment  to  B. ;  this  was  adjudged 

question  read  as  follows  :  to  be  a  forgery  within  that  statute,  and 

„Ti«      u       i*i!T»      1     4.T'  by  like  reason  within  this  statute  also ; 

"I  have  bought  of  BarnhartKrummer  and  the  rather  in  respect  of  the  words 

two  frocks  for  $7    Ask  your  employers  ^^bgequent  [or  make.  &c.].      (2)    Or 

for  the  money  and  let  him  have  it.  ^^  make\<,.     'fhese  be  lirger  words  than 

MRS.    WILLIAMS.  ^    ^^^^  ,   ^^^   ^^^    ^^^  ^^^    ^  ^^^^ 

The  prisoner    presented    it  to  one  writing  within   this  act,  though  it  be 

Samuel  Williams  as  a  genuine  paper,  not  forged  in  the  name  of  another,  nor 

signed  by  his  mother.    The  instrument  his  seale  nor  hand  counterfeited.     As 

did  not  purport  to  have  been  executed  if  A.  make  a  true  deed  of  feoffment  un- 

at  all  by  tlie  prisoner,  but  by  Mrs.  Wil-  der  his  hand  and  seale  of  the  manor  of 

liams,  herself,  personally.  Dale  unto    B.,  and  B.   or  some  other 

The  case  of  the  Commonwealth  v.  rase  out  D  the  first  letter  of  Dale,  and 

Work  (3  Pittsb.  R.,  493),  isa  nisiprius  put  in   S,    and  then   where   the  true 

one  by  the  quarter  sessions  of  Indiana  deed  was  of  the  manor  of  Dale,  now  it 

county.     The  prisoner  was  a  clerk  for  is  falsely  altered  and  made  the  manor  of 

the   county  commissioners  of  Indiana  Sale.     This  is  a  false  writing,  under 

county,    Pennsylvania.       The    county  seal,  within  the  purview  of  this  statute, 

commissioners  had  furnished  him  with  And  so  it  is  if  a  rent  charge  of  one 

bonds  bearing  tJieir  genuine  signatures  hundred  pounds  by  the  year  be  granted 

and  with  the  amounts  filled  vit  with  di-  out  of  land  in  fee  or  for  life,  &c.,  and 
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the  grantee  or  any  other  rase  oat  one,  man's  own  act   appear  to  have  been 

and  instead  thereof  writeth  two  ;  this  done  at  a  time  when  it  was  not  done.' 

is  a  false  writing  within  the  danger  of  When   an  instrument  professes  to  be 

this  statute."               '  executed  at  a  date  different  from  that 

The  reason  why  a  deed,  antedated,  of  at  wliich   it  really  was  executed,  and 

real  estate  already  conveyed  is  a  forge-  the  false  date  is  material  to  the  opera- 

ry,  is  well  put  by  Kelly,  Chief  Baron,  tion  of  the  deed,  if  the  false  date  is 

in  Keglna   v.  Ritson  (1  L.  R.   Crown  inserted  knowingly  and  with  a  fraudu- 

Cases  R€^.,  208),  where  he  says  :  '*  The  lent  intent,  it  is  a  forgery  at  common 

definition  of  forgery  is  not,  as  has  been  law." 

suggested  in  argument,  that  every  in-  Lush,   J.,   said  (p.   205):     "If   the 
strument  containing  false  statements  parties  to  this  deed  had  inserted  the 
fraudulently  made  is  a  forgery  ;   but  true  date  in  the  first  instance  and  had 
adopting  the  correction  of  my  Broth-  subsequently  altered  it,   there    is  no 
er  Blackburn,   that  every  instrument  question  that  it  would  have  been  a  for- 
which  fraudulently  purports  to  be  that  gery.     The  offence  would  have  fallen 
which  it  is  not  is  a  forgery,  whether  within  the  letter  of  24  and  25  Vict, 
the  falseness  of  the  instrument  consists  c.  08,  s.  20,  which  says  :  Whoever  with 
in  the  fact  that  it  is  ma4e  in  a  false  intent  to  defraud  shall  forge  or  alter 
name,  or  that  the  pretended  date,  when  *    *    any  deed,  &c.,  shall  be  guilty  of 
that  is  a  material  portion  of  the  deed,  felony.     It  would   be  absurd  to  hold 
is  not  the  date  at  which  the  deed  was  that  an  alteration  might  constitute  a 
in  fact  executed.     I  adopt  this  defini-  forgery,  but  that  an  original  false  mak- 
tion.     It  is  impossible  to  distinguish  ing  would  not.     We  could  not  yield  to 
this  case  in  principle  from  those  in  such    a    distinction    unless    we   were 
which  the  deeds  made  in  a  false  name  obliged.    I  am  satisfied  that  'forge'  in 
are  held  to  be  forgeries."  s.  20  of  24  Vict.  c.  98,  should  be  under- 
Black  bum,    J.     (pp.    203-4),   said  :  stood  in  the  sense  in  which  that  word 
"  There  is  no  definition  of  'forge'  in  is  used  in  the  authorities,  new  and  old, 
the  statate,  and  we  must  therefore  in-  on  the  subject.     To  make  a  deed  ap- 
qnire  what  is  the  meaning  of  the  word,  pear  to  be  that  which  it  is  not,  if  done 
The  definition  in  Comyn  (Dig.,  tit.  For-  with  a  fraudulent  intent  to  deceive,  is 
gery,  A.  1,)  is,  'forgery  is  wnereaman  a  forgery,  whether  the  falsehood  con- 
frandulently    writes    or    publishes   a  sist  in  the  name  or  in  any  other  mat- 
false  deed  or  writing  to  the  prejudice  ter." 

of  the  right  of  another,'  not  making  an  When  a  deed  is  antedated,  it  is  not  a 

instrument   containing  that   which  is  mere  assertion  that  it  is  a  deed  given 

false,  which,  I  agree  with  Mr.  Torr,  on  a  particular  day,  but  it  is  a  deed 

would  not  be  forgery,  but  making  an  purporting  to  be  a  deed  executed  and 

instrument  which  purports  to  be  that  delivered  on  that  day.     If  it  were  a 

which  it  is  not.  deed  saying  on  its  face  it  was  executed 

"Bacon's  Abr.    (title    Forgery  A.,)  and  delivered  on  the  "  5th,"  as  of  the 

which,    it  is  well    known,   was  com-  "2d,"  when  it  was  not  in  fact  executed 

piled  from  the  MSS.  of  Chief  Baron  as  of  the  2d,  it  would  then  be  a  deed 

Gilbert,  explains  forgery  thus  :     '  The  falsely  stating  a  fact,  but  true  in  the 

notion  of  foi^ery  doth  not  so  much  con-  sense  of  being  just  what  it  purports 

sist  in  the   counterfeiting  of  a  man's  to  be. 

hand  and   seal,     *    *    *    but  in  the  If  a  check  or  other  negotiable  paper 

endeaToring'  to  give  an  appearance  of  belong  to  one  person  and  another  of 

truth  to  a  mere  deceit  and  falsity,  and  the  same  name  indorse  il,  he  commits 

either  to  impose  that  upon  the  world  forgery,  because  he  makes  his  signa- 

aa  the  solemn  act  of  another  which  he  ture  appear  to  be,  and  represents  it  to 

is  in   no  way   privy  to,  or  at  least  to  be,  that  of  another,  to  wit,  of  the  oth- 

make  a  roan's  own  act  appear  to  have  er  person  of  the  same  name.     The  fact 

been  done  at  a  time  when  it  was  not  that  the  person  making  the   indorse- 

done,  and  by  force  of  such  a  falsity  to  ment  has  the  same  name  as  the  holder, 

pre  it  an  operation  whicli  in  truth  and  does  not  make  writing  what  appears  to 

justice  it  oug'ht  not  to  have.*    The  ma-  be  the  holder's  name  any  the  less  for- 

terial  words,  as  applicable  to  the  facts  gery. 

of  the  present  case,  are,  'to  make  a  One    who  with  intent  fraudulently 
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to  utter  a  promissory  note  as  the  note  bind    himself,   is   guilty  of    forgery : 

of  a  person  other  than  the  signer,  pro-  Cora.  v.  Foster,   114  Mass.,  311 ;  Clay 

cures  to  it  the  signature  of  an  innocent  v.  Schwab,  1  Mich.  N.  P.,  1G8. 
party  who  does  not  thereby  intend  to 


[5  Queen's  Bench  Division,  88.] 
Dec.  20,  1879. 


38]     *Crook8  &  Co.  and  Another  v.  Allan  and 

Anotfier. 

Ship — General  Average — Security  for  Payment — Shipowner,  Duty  of — BUI  of  Lading 

— General  Exemption  from  LiabilUy, 

A  shipoWber,  where  a  general  average  loss  has  occurred,  may  be  liable  to  an  action 
for  damages  for  delivering  up  the  cargo  without  taking  the  necessary  steps  for  pro- 
curing an  adjustment  of  the  general  everage  and  securing  its  payment. 

The  plaintiffs  shipped  goods  at  Liverpool  on  board  a  steamer  belonging  to  the  de- 
fendants under  a  bill  of  lading,  by  which  the  defendants  undertook  to  deliver  the 
goods  at  the  port  of  Montreal  unto  the  Grand  Trunk  Railway,  by  them  to  be  for- 
warded (upon  the  conditions  before  and  after  expressed)  thence  per  railway  to  the 
station  nearest  to  Toronto,  &c.,  and  among  the  conditions  was  the  following:  "  The 
shipowner  or  railway  company  are  not  to  be  liable  for  any  damage  to  any  goods 
which  is  capable  of  being  covered  by  insurance,"  Ac. 

In  the  course  of  the  voyage  the  plaintiffs'  goods  sustained  damage  which  came 
under  the  heading  of  general  average.  The  ship  returned  to  Liverpool,  and  the  cargo 
was  discharged  and  handed  over  by  the  defendants  to  a  company  to  be  distributed 
and  disposed  of  for  the  benefit  of  the  parties  concerned,  without  giving  any  assist- 
ance to  the  bailees,  the  underwriters,  or  the  persons  whose  goods  were  damaged  to 
get  an  average  statement  made  out,  or  taking  any  steps  to  enable  the  plaintiffs  to 
recover  contribution  : 

Held,  first,  that  the  bill  of  lading  did  not  relieve  the  defendants  from  contribution 
to  general  average,  and,  secondly,  that  they  were  liable  to  an  action  by  the  plaintiffs 
for  their  omission  to  take  the  necessary  steps  to  secure  an  adjustment  and  payment 
of  the  general  average. 

Case  reserved  by  Lush,  J.,  at  the  Liverpool  summer  as- 
sizes, 1879,  for  further  consideration.  The  facts  and  argu- 
ments sufficiently  appear  from  the  judgment. 

Nov.  23.  HerscheU^  Q.C.,  and  J.  C.  Mathew  {Gorell 
Barnes^  with  them),  for  the  plaintiffs. 

C.  Russell^  Q.C.,  and  French^  for  the  defendants. 

Cut.  adv,  vulL 

Dec.  20.  The  following  judgment  was  delivered  : 
Lush,  J.:  The  plaintiffs  are  the  shippers  of  goods  on 
board  the  Sardinian,  a  steamer  belonging  to  the  defendant 
company,  for  conveyance  from  Liverpool  to  Montreal.  In 
the  course  of  the  voyage  a  fire  broke  out  in  the  hold  which 
made  it  necessary  to  scuttle  the  ship  in  order  to  protect  the 
39]    whole  from  destruction.     The  water  *inaterially  dam- 


Vol  v.]  QUEEN^S  BENCH  DIVISION.  165 

Crooks  V.  Allan.  1879 

aged  the  plaintiffs'  goods  and  occasioned  a  general  average 
loss.  The  ship  returned  to  Liverpool ;  the  cargo  was  dis- 
charged and  handed  over  by  the  defendants  to  the  Liverpool 
Salvage  Association,  to  be  distributed  and  disposed  of  as 
might  be  most  for  the  benefit  of  the  parties  concerned.  The 
complaint  against  the  defendants  is  that  they  refused  to 
give  any  assistance  to  enable  either  the  association,  or  the 
underwriters,  or  the  persons  whose  goods  were  so  damaged, 
to  get  an  average  statement  made  out,  or  to  take  any  steps 
to  enable  the  plaintiffs  to  recover  contribution.  They  de- 
livered up  the  cargo  without  taking  the  usual  security  from 
any  of  the  owners  of  cargo,  and  the  plaintiffs  were  not  only 
without  the  benefit  of  such  security,  but  without  the  means 
of  ascertaining  in  what  proportions  the  several  cargo  owners 
were  liable  to  contribute,  or  even  who,  besides  the  defend- 
ants, were  the  contributing  parties.  The  defendants'  reason 
for  adopting  so  unusual  a  course  avowedly  was  because  they 
considered  the  ship  not  liable  to  contribution ;  and  they 
based  their  claim  to  immunity  from  general  average  on  a 
clause  in  the  bill  of  lading. 

By  this  instrument,  the  defendants  undertake  to  deliver 
the  goods  at  the  port  of  Montreal  (unless  prevented  by  cer- 
tain specified  perils),  unto  the  Grand  Trunk  Railway,  by 
them  to  be  forwarded  "upon  the  conditions  before  and  after 
expressed,"  thence  per  railway  to  the  station  nearest  to 
Toronto,  and  at  the  said  station  delivered  to  the  consignees 
at  a  through  tonage  freight.     Then  follow  a  number  of 
minute  stipulations  and  exemptions,  amongst  which  is  the 
following:  "The  shipowner  or  railway  company  are  not  to 
be  liable  for  any  damage  to  any  goods  which  is  capable  of 
being  covered  by  insurance ;   nor  for  any  claim,  notice  of 
which  is  not  given  before  the  removal  of  the  goods,  nor  in 
any  case  for  more  than  the  invoice  or  declared  value  of  the 
goods,  whichever  shall  be  the  least."     This  case  is,  in  my 
opinion,    not  distinguishable  from  Schmidt  v.  The  Royal 
Mail  Steamship  Company i^).     Although  the  words  "fire 
and  the  consequences  thereof,"  which  are  the  words  relied 
on  in  that  case,  are  here  found  in  the  previous  enumeration 
of  perils,  the  words  in  question  must  like  those  be  construed 
to  have  reference  to  and  to  qualify  their  ^liability  as    [40 
carriers.     I  adopt  the  words  which  I  used  in  that  case,  and 
repeat  that  "the  oflBce  of  the  bill  of  lading  is  to  provide  for 
the  rights  and  liabilities  of  the  parties  in  reference  to  the 
contract  to  carry  and  is  not  concerned  with  liabilities  to  con- 
tribution in  general  average,"  and  unless  the  contrary  ap- 

(')  45  L.  J.  (Q.B.),  646. 
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pears,  the  words  used  must  be  so  construed.  The  argument 
receives  additional  force  in  the  present  case  from  the  fact 
that,  in  the  clause  jn  question,  the  carriage  on  board  the 
ship  and  the  carriage  by  railway  are  linked  together.  Goods 
may  be  damaged  in  their  transit  in  ship  or  on  the  railway, 
but  general  average  contribution  can  only  arise  in  respect 
of  damage  on  ship. 

It  was  stated  by  the  counsel  for  the  defendants  in  the 
course  of  the  argument,  that  these  words  were  introduced 
in  order  to  get  over  the  case  just  referred  to,  and  to  relieve 
the  shipowner  from  general  average  contribution.  If  the 
words  fairly  bore  that  construction,  another  and  a  more  seri- 
ous question  would  have  arisen ;  a  question  which  might 
equally  have  arisen  if  the  claim  was  one  strictly  within  the 
meaning  of  this  clause.  The  long  list  of  excepted  perils  and 
the  much  longer  list  of  exemptions  and  qualifications  of 
which  the  clause  in  question  is  one,  and  which  seem  de- 
signed to  exonerate  the  shipowners  from  all  liability  as  car- 
riers, and  to  reduce  them  substantially  to  the  condition  of 
irresponsible  bailees,  are  printed  in  type  so  minute,  though, 
clear,  as  not  only  not  to  attract  attention  to  any  of  the  de- 
tails, but  to  be  only  readable  by  persons  of  good  eyesight. 
The  clause  in  question  comes  in  about  the  middle  o'f  thirty 
closely  packed  small  type  lines,  without  a  break  sufficient 
to  attract  notice.  If  a  shipowner  wishes  to  introduce  into 
his  bill  of  lading  so  novel  a  clause  as  one  exempting  him 
from  general  avemge  contribution — a  clause  which  not  only 
deprives  the  shipper  of  an  ancient  and  well  understood 
right,  but  which  might  avoid  his  policy  and  deprive  him 
also  of  recourse  to  the  underwriter,  he  ought  not  only  to 
make  it  clear  in  w^ords,  but  also  to  make  it  conspicuous  by 
inserting  it  in  such  type  and  in  such  a  part  of  the  document 
as  that  a  person  of  ordinary  capacity  and  care  could  not  fail 
to  see  it.  A  bill  of  lading  is  not  the  contract,  but  only  the 
evidence  of  the  contract ;  and  it  does  not  follow  that  a  per- 
son who  accepts  the  bill  of  lading  which  the  shipowner  hands 
41]  'him,  necessarily  and  without  regard  to  *circumstances 
binds  himself  to  abide  by  all  its  stipulations.  If  a  shipper 
of  goods  is  not  aware  when  he  ships  them,  or  is  not  in- 
formed in  the  course  of  the  shipment  that  the  bill  of  lading 
which  will  be  tendered  to  him  will  contain  such  a  clause,  he 
has  a  right  to  suppose  that  his  goods  are  received  on  the 
usual  terms,  and  to  require  a  bill  of  lading  which  shall  ex- 
press those  terms.  Notwithstanding  the  concluding  sen- 
tence of  these  small  typed  thirty  lines,  which  says,  "In 
accepting  this  bill  Of  lading,  the  shipper,  or  other  agent  of 
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the  owner  of  tlie  property  carried,  expressly  accepts  and 
agrees  to  all  its  stipulations,  exceptions,  and  conditions, 
whetlier  written  or  printed,"  I  should  have  thought  it  right 
if  the  stipulation  in  question  bore  the  meaning  contended 
for  to  give  the  plaintiffs  an  opportunity  of  supplying  by 
means  of  an  official  inquiry,  information  as  to  the  circum- 
stances under  which  the  goods  were  shipped  and  the  bill  of 
lading  was  taken,  and  whether  the  special  clauses  of  this 
remarkable  document  were  brought  to  their  notice,  or  were 
read  by  them  before  they  accepted  it.  It  is  unnecessary 
in  the  present  case  to  ascertain  these  facts,  because  the 
clause  has  not  the  meaning  which  the  defendants  ascribe  to 
it,  and  the  only  question  is  the  liability  of  the  ship  to 
contribute. 

The  next  question  is  whether  a  shipowner  is  bound  to  ex- 
ercise the  power  he  is  invested  with,  when  a  general  average 
loss  has  arisen,  and  to  afford  the  means  in  his  power  for 
adjusting  the  average  claims  and  liabilities  and  secure  their 
payment  to  the  parties  entitled.  It  seems  strange  that  such 
u  point  has  not  been  formally  decided  in  this  country.  It 
has  been  decided  in  America  in  favor  of  the  shipper.  I  am 
not  aware  that  it  has  ever  been  judicially  questioned  here, 
and  I  can  only  account  for  the  absence  of  direct  authority 
by  supposing  that  the  universal  practice  has  been  accepted 
as  proof  of  the  obligation.  It  is  clear  that  the  shipowner 
has  a  lien  for  general  average  on  the  whole  of  the  cargo  liable 
to  contribution,  and  can  require  before  he  parts  with  it,  se- 
curity for  its  due  payment.  In  early  times  the  master,  when 
he  had  jettisoned  part  of  the  cargo  to  save  the  whole  ad- 
venture, took  and  rendered  contribution  in  kind.  The  ordi- 
nary course  now  is  and  has  been  for  a  very  long  time,  for 
the  shipowner  to  require  before  he  delivers  the  cargo, 
an  average  bond  or  agreement  *for  the  payment  of  [42 
what  shall  be  found  due  from  each  shipper  for  his  propor- 
tion of  the  loss.  He  is  the  only  person  who  has  the  power 
to  require  this  security. 

The  right  to  detain  for  average  contribution  is  derived 
from  the  civil  law,  which  also  imposes  on  the  master  of  the 
ship  the  duty  of  having  the  contribution  settled  and  of  col- 
lecting the  amount,  and  the  usage  has  always  been  substan- 
tially in  accordance  with  this  law,  and  has  become  part  of 
the  common  law  of  the  land. 

I  am  therefore  of  opinion,  first,  that  the  bill  of  lading  does 
not  exempt  the  shipowner  from  contribution  to  a  general 
average  loss,  and  secondly,  that  he  is  liable  to  this  action  for 
not  having  taken  the  necessary  steps  for  procuring  an  ad- 
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justment  of  the  general  average  and  securing  its  payment. 
This  is  all  which  I  am  required  to  decide,  and  my  judgment 
will  therefore  be  entered  for  the  plaintififs  with  costs. 

Judgment  for  plaintiffs. 

Solicitors  for  plaintiffs  :    Waltons^  Bubb  &  Walton. 
Solicitors  for  defendants :     Gregory^   Rowcliffe  &   Co.^ 
agents  for  Hill  &  Dickinson,  Liverpool. 


[6  Queeu's  Bench  DivisioD,  .42j 
Dec.  9,  1879. 

Coulthart  [Public  Officer  of  The  Stalybridge,  Hyde  and 
Glossop  Bank]  v.  Clementson  and  Another. 

Principal  aiid  Surety — Guarantee ,  continuing —Notice  of  Death  of  Guarantor — 

Revocation. 

A  continuifig  guarantee,  in  the  absence  of  express  provision,  is  revoked  as  to  sub- 
sequent advances  by  notice  of  the  death  of  the  guarantor. 

Case  reserved  by  Bowen,  J.,  at  the  Liverpool  summer 
assizes,  1879,  for  further  consideration. 

The  nature  of  the  action,  facts  of  the  case,  and  the  argu- 
ments, sufficiently  appear  from  the  judgment. 

Dec.  4.     Channelly  for  the  plaintiff. 

C.  Jiusselly  Q.C.,  and  Orompton^  for  the  defendants. 

Cur.  adv.  vulL 

43]    *Dec.  9.     The  following  judgment  was  delivered  : 

BowEN,  J.:  This  is  an  action  brought  by  a  bank  upon  a 
continuing  guarantee  against  the  executor  of  a  deceased 
guarantor. 

Messrs.  E.  &  J.  Clementson,  cotton-brokers  and  spinners 
in  the  county  of  Chester,  had  a  banking  account  with  the 
bank  of  which  the  plaintiff  is  the  registered  public  officer. 
In  the  year  1867  the  bank  required  security  for  the  advances 
which  were  likely  to  be  made  to  Messrs.  E.  &  J.  Clement- 
son, and  on  the  24th  of  August,  1867,  a  written  guarantee 
was  executed  by  Nathanial  Lawton,  the  deceased,  and  the 
defendant  Joseph  M.  Clementson,  who  is  now  Nathaniel 
Lawton' s  executor  (and  sued  as  such). 
The  material  part  of  the  guarantee  is  as  follows: 
"We,  the  undersigned,  Joseph  Moxon  Clementson,  of 
Dukinfield,  in  the  county  of  Chester,  cotton-spinner,  and 
Nathaniel  Lawton,  of  Micklehurst,  flannel  manufacturer,  do 
hereby  jointly  and  severally  undertake  and  agree  to  guar- 
antee to  the  proprietors  of  or  partners  in  the  said  banking 
copartnership  for  the  time  being  the  due  and  punctual  pay- 
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meiit  when  required  of  all  such  sums  of  money  as  may  have 
been,  or  may  be  from  time  to  time,  advanced  or  paid  by  or 
from  the  said  banking  copartnership,  or  which  the  same  co- 
partnership may  have  already  paid,  or  become  liable  to  pay, 
or  may  hereafter  pay  or  become  liable  to  pay  for  or  on  ac- 
count of  the  said  Edward  and  John  Clementson,  or  their 
order,  on  any  account  whatsoever,  with  interest,  commis- 
sion, and  other  banking  charges  upon  such  sums.  .  .  .  And 
we  jointly  and  severally  further  agree  as  follows,  namely, 
that  this  guarantee  or  engagement  shall  be  considered  a  con- 
tinuing guarantee,  and  shall  not  be  withdrawn,  but  shall 
continue  in  full  force  until  three  months  after  notice  to  the 
manager  of  the  said  banking  copartnership  in  Asliton- 
under-Lyne  in  writing  under  our  hands  of  our  intention  to 
discontinue  or  determine  the  same." 

Advances  were  duly  made  by  the  bank  under  this  guar- 
antee down  to  the  death  of  the  testator,  Nathaniel  Lawton, 
on  the  19th  of  December,  1875,  at  which  date  the  firm  of 
Mes*srs.  E.  &  J.  Clementson  were  considerably  indebted  to 
the  bank.  It  was  admitted,  however,  that  suflScient  sums 
of  money  after  notice  of  the  death  had  been  paid  into  the 
account,  and  generally  appropriated  to  the  current  account, 
to  cover  any  balance  whicli  was  in  *fact  owing  at  the  [44 
date  either  of  the  death  or  of  such  notice.  Upon  the  other 
hand,  if  the  guarantee  was  not  determined  in  law  by  death 
or  notice  of  the  death  of  the  testator,  it  was  admitted  that 
the  bank,  who  continued  their  advances  up  to  May,  1878, 
to  the  firm  of  E.  &  J.  Clementson,  were  entitled  to  recover 
under  this  guarantee  a  large  sum  of  £3,000  or  thereabouts, 
which,  in  case  of  difference,  is  to  be  settled  hereafter  by  a 
referee. 

The  cause  was  tried  before  myself  and  a  special  jury  at 
Liverpool,  when  it  was  agreed  that  the  jury  should  be  dis- 
charged, and  that  the  court  should  have  power  to  draw  all 
reasonable  inferences  of  fact. 

The  evidence  as  to  what  had  passed  between  the  bank  and 
the  defendant  as  Nathaniel  Lawton's  executor  after  Nathan- 
iel Lawton's  death  is  not  very  clear.  From  a  feeling  of  mu- 
tual courtesy  the  parties  refrained  from  cross-examination 
of  one  another  at  the  trial. 

It  appeared  that  the  bank  knew  of  the  death  of  Mr.  Lawton, 
but  had  received  no  written  notice  of  it  addressed  specially 
to  themselves.  On  the  12th  of  February,  1876,  however,  the 
defendant  as  executor  had  published  in  the  proper  newspa- 
pers advertisments  under  22  &  23  Vict.  c.  35,  requiring  the 
creditors  of  the  deceased  Nathaniel  Lawton  to  send  in  par- 
29  Eno.  Rkp.  22 
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ticulara  of  claims  to  the  solicitors  of  the  executors  on  or  be- 
fore the  14th  of  May,  1876.  The  bank  and  their  officers 
were  cognizant  of  this  advertisement,  as  well  as  of  Nathaniel 
Lawton's  death. 

Under  the  testator's  will  one- third  of  his  estate  was  to  be 
in  trust  for  the  children  of  the  testator's  sister  Sarah  who 
should  attain  twenty-one  years  in  equal  shares,  one-third 
for  the  children  of  his  deceased  brother  Jolin  Lawton  wlio 
should  attain  twenty-one,  and  the  remaining  one- third  to 
the  brother  of  the  testator,  M.  H.  Lawton.  Some  of  the 
children  were  minors.  M.  H.  Lawton,  before  any  claim 
made  by  the  bank,  got  his  share  and  spent  it. 

It  was  admitted  that  the  bank  knew  who  were  the  execu- 
tors, and  that,  without  knowing  the  terms  of  the  will,  the 
bank  knew  that  the  estate  was  going,  one-third  of  it  to  the 
testator's  brother,  and  two- thirds  to  the  children  of  the  tes- 
tator's brother  and  sister,  some  of  whom  were  infants. 

The  defendant,  who  was  a  brother  of  the  partners  in  the 
45]  guaranteed  *firm,  Messrs.  E.  &  J.  Clementson,  had 
become  liable  to  the  bank  as  a  guarantor  jointly  and  sever- 
ally with  Nathaniel  Lawton  under  the  guarantee  in  ques- 
tion. He  called  at  the  bank  shortly  after  the  appearance  of 
the  advertisements,  and  saw  the  manager,  Mr.  Coulthart. 
The  following  is  the  account  given  by  the  defendant  of  the 
interview  :  "I  went  to  the  bank:  to  see  if  thev  could  advance 
some  money  on  a  large  public  building,  the  Conservative 
Hall,  and  Mr.  Coulthart  agreed  to  do  so.  Then  he  said,  '  I 
see  by  the  notice  in  tlie  paper  that  your  brother-in-law  is 
dead.  Do  you  know  that  you  are  responsible  for  £3,000  ;' 
and  I  was  not  aware  of  it,  but  was  quite  agreeable  to  be  so, 
knowing  my  brother  to  be  in  good  circumstances.  He  asked 
me  how  they  were  doing.  I  told  him  I  knew  all  their  af- 
fairs, and  told  him  they  were  doing  as  well  as  they  could 
be  doing  at  the  time.  That  is  all  that  passed  to  the  best  of 
my  recollection.  We  should  never  have  paid  the  share  out 
if  we  had  thought  it  was  subject  to  liatilitv." 

The  defendant  was  not  cross-examined,  but  it  was  stated 
on  behalf  of  the  bank  that  Mr.  Coulthart' s  recollection  of 
the  conversation  diJBfered  from  the  defendant's,  and  by  con- 
sent a  written  memorandum  of  the  interview  made  by  Mr. 
Coulthart  at  the  time  was  put  in  as  containing  the  substance 
of  the  evidence  which  Mr.  Coulthart  was  prepared  to  give, 
and  was  to  be  taken  as  if  he  had  actually  deposed  to  it. 

The  memorandum  was  as  follows : 

"Mr.  Clementson  called,  and  said  he  would  sign  a  new 
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letter  of  guarantee  for  £4,000  or  allow  the  existing  ones  to 
continue,  as  might  be  most  agreeable  to  the  directors." 

In  May,  1878,  the  guarantee  firm,  Messrs.  E.  &  J.  Clem- 
entson,  fell,  as  I  have  stated,  into  diflSculties.  The  bank  to 
whom  they  were  indebted  heavily  for  advances,  exceeding 
the  amount  of  the  guarantee,  claimed  under  the  guarantee 
to  be  repaid  the  same  by  the  defendant  as  executor  of  the 
Testator,  and  brought  this  action. 

For  the  defendant  it  was  contended  that  the  testator's  es- 
tate was  not  liable  for  any  advances  made  after  the  testator's 
death,  or,  at  all  events,  after  the  bank  received  notice  of  his 
death.  For  the  bank  it  was  argued  that  no  notice  was  given 
which  was  equivalent  to  a  notice  of  the  withdrawal  of  the 
guarantee,  and  that  *the  proper  inference  to  be  drawn  [46 
from  these  facts  was  that  the  bank  had  a  right  to  and  did 
still  suppose  that  the  guarantee  was  to  continue. 

If  it  were  established  that,  after  the  death  of  the  testator 
the  parties  had  dealt  together  on  the  footing  that  the  guar- 
antee was  at  an  end,  the  case  of  Harriss  v.  Fawcett  (*)  would 
apply,  and  the  defendants  would  not  be  liable.  But  I  do 
not  decide  this  case  on  that  ground,  though  I  am  not  con- 
vinced, on  the  present  materials  alone,  that  the  bank  may 
not,  after  the  testator's  death,  have  been  looking  to  the  de- 
fendant's liability  as  joint  and  several  guarantor  on  the 
guarantee,  and  have  considered  the  guarantee  determined 
as  regards  the  testator  and  his  estate. 

It  is  possible,  on  the  other  hand,  that  the  executor  him- 
self supposed  the  guarantee  to  be  at  an  end,  while  the  bank 
entertained  no  definite  opinion  on  the  subject.  It  would  be 
difficult  for  me  to  express  any  clear  view  about  the  matter, 
as  the  evidence  leaves  me  still  in  some  doubt  about  it.  It  is 
not  necessary,  if  my  judgment  be  well  founded,  to  decide 
the  point. 

I  am  of  opinion  that  the  notice  with  which  the  bank  in  the 
present  case  was  affected  amounted  to  a  discontinuance,  so 
far  as  future  advances  were  concerned,  of  the  guarantee. 
A  guarantee  like  the  present  is  not  a  mere  mandate  or  au- 
thority revoked  ipso  facto  by  the  death  of  the  guarantor. 
It  is  a  contract,  and  the  question  from  what  time  and  on 
what  notice  it  ceases  to  cover  advances  is  a  question  of  con- 
struction of  the  contract  itself.  In  the  case  of  such  contin- 
uing gurantees  as  the  present,  it  has  long  been  understood 
that  they  are  liable,  in  the  absence  of  anything  in  tlie  guar- 
antee to  the  contrary,  to  be  withdrawn  on  notice.  Various 
explanations  have  been  offered  of  this  reasonable,  though 

Q)  Law  Rep.,  15  Eq.,  311 ;  6  Eng.  R.,  8G0;  8  Ch.,  866 ;  7  Eng.  R.,  430. 
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implied,  limitation.  The  guarantee,  it  has  been  said,  is 
divisible  as  to  each  advance,  and  ripens  as  to  each  advance 
into  an  irrevocable  promise  or  guarantee  only  when  the  ad- 
vance is  made.  This  explanation  has  received  the  sanction 
of  the  Court  of  Common  Pleas  in  the  case  of  Offord  v.  Da- 
vies  (*).  Whether  the  explanation  be  the  true  one  or  not,  it 
is  nov^  established  by  authority  that  such  continuing  guaran- 
47]  tees  can  be  vs^ithdrawn  on  notice  during  the  *lifetime  of 
the  guarantor,  and  a  limitation  to  that  effect  must  be  read, 
so  to  speak,  into  the  contract.  But  vi^hat  is  to  happen  on  his 
death  ?  Is  the  guarantee  irrevocable  and  to  go  on  forever  ? 
It  would  be  absurd  to  refuse  to  read  into  the  lines  of  the 
contract  in  order  to  protect  the  dead  man's  estate  a  limita- 
tion which  is  read  into  it  to  protect  him  while  he  is  alive. 
On  the  argument  of  the  present  case  it  was  virtually  con- 
ceded that  the  provision  as  to  three  months'  notice  relating 
only  to  the  guarantor's  life,  and  there  being  no  correspond- 
ing provision  as  to  the  notice  to  be  given  on  his  death,  the 
guarantee  could  be  legally  determined  at  any  time  after  the 
guarantor's  death  by  a  proper  notice  to  that  effect.  But 
there  remains  the  question  what  is  the  proper  notice  to  be 
given.  To  answer  this  question  we  must  consider  the  change 
which  the  guarantor's  death  has  effected  in  the  situation. 
The  notice  cannot  any  longer  be  given  by  the  guarantor. 
He  is  dead.  The  executor  of  his  will  is  guardian  of  his 
estate,  and  if  notice  is  to  be  given  by  any  one,  the  executor 
would  seem  the  person  to  give  it.  But  must  the  executor 
give  special  notice  that  the  guarantee  is  withdrawn  ;  or  is  it 
not  enough  that  the  bank  should  be  warned  of  the  death  of 
the  testator  and  the  devolution  of  his  estate  to  others?  In 
many  cases  the  executor  has  no  option  to  elect  to  continue 
the  guarantee.  Surely  it  would  in  such  cases  be  idle  to 
insist  on  special  forms  of  withdrawal  of  a  guarantee  which 
nobody  has  a  right  to  continue.  Notice  of  the  death  and 
of  the  existence  of  a  will  is  notice  of  the  existence  of  trusts 
which  may  be  incompatible  with  the  continuance  of  the 
guarantee.  If  indeed,  under  the  testator's  will,  the  executor 
has  the  option  of  continuing  the  guarantee,  then  from  the 
absence  of  any  specific  notice  of  withdrawal,  the  bank  may, 
perhaps,  in  spite  of  notice  of  the  death,  properly  assume, 
as  against  the  estate,  that  the  guarantee  is  not  to  be  de- 
termined. But  if  the  executor  has  no  option  of  the  sort, 
then,  in  my  opinion,  the  notice  of  the  death  of  the  testator 
and  of  the  existence  of  a  will  is  constructive  notice  of 
the  determination  as  to  future  advances  of  the  guarantee. 

P)  12  C.  B.  (N.S.),  748;  31  L.  J.  (N.S.),  (C.P.),  319. 
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The  bank  from  tliat  moment  are  aware  that  the  person 
who  could  during  his  lifetime  have  discontinued  the  guar- 
antee by  notice  cannot  any  longer  be  a  giver  of  notices  ;  that 
his  estate  has  passed  to  others,  who  have  trusts  to  fulfil, 
and  it  is  easy  for  them  to  ascertain  what  those  *trusts  [48 
are.  If  these  trusts  do  not  enable  the  executor  to  continue 
the  guarantee  then  the  bank  has  constructive  notice  that 
the  guarantee  is  withdrawn.  If,  indeed,  the  contracting 
parties  desire  that  on  the  death  of  the  gaurantor  a  special 
notice  shall  be  necessaiy  to  determine  the  guarantee,  they 
can  so  provide  in  the  guarantee  itself;  and  such  a  provision 
will,  of  course,  bind  the  estate.  Here  there  is  no  such  pro- 
vision. 

Judgment  will,  therefore,  be  entered  for  the  defendants, 
with  costs. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiff :  Milne^  Riddle  &  Mellor, 
Solicitors  for  defendants :  JoJmson  &  WeatheralL 


See  ante^  p.  100  note.  of  the  deceased,  and  with  his  assent. 

A  mortgage  was  executed  to  M.  &  S.,  At  the  time  of  the  death  of  M.,  plaintiff 

who  were  copartners,  doing  business  held  the  paper  of  J.  B.  &  Co. ,  indorsed 

under  the  firm  name  of  M.  &  Co.     It  by  M.  &  Co.,  to  a  large  amount.     Upon 

was  expressed  in  the  condition  of  the  the  request  of  B.  &  Co.,  and  with  the 

mortgage  that  it  was  intended,  among  concurrence  of  S. ,'  and  the  assent  of 

other  things,  "  as  a  continuing  security  the  executors  of  M.,  an  arrangement 

and  indemnity  "  to  the  mortgagees  "  for  was  made  to  the  effect  that  the  mort- 

and   against  all   liabilities  they  then  gage  should  be  assigned  to  plaintiff, 

had  incurred  or  might  thereafter  in-  that    the    paper    held    by  the    latter 

cur  as  iiidorsers,  acceptors,  or  sureties  should  be  protected  at  maturity,  and 

in  any   form  "for  J.  B.,  one  of  the  as  each    note  matured,  J.   B.   &  Co. 

mortgagors,  or  the  firm  of  J.  B.  &  Co.  should  make  a  new  note  for  the  same 

Held,  that  the  mortgage  included  not  amount  to  be  indorsed  by  S.,  and  there- 

merely  such  liabilities  as  were  incurred  with  he  was  then  to  take  up  the  old 

by  the  mortgagees  jointly  as  copart-  note  and  pledge  it  to  plaintifE  as  secu- 

ners,    but  such  as  were  incurred   by  rity  for  the  new  one  ;   it  being  the  in- 

either  of  them  separately  and  Individ-  tention  of  the  parties,   as   the  court* 

ually.                                          *  found,  that  the  paper  so  held  at  the 

After  the  delivery  of  the  mortgage  death  of  M.  was  not  to  be  paid  or  ex- 
M.  died  ;  by  the  articles  of  copartner-  tinguished,  but  kept  alive  against  all 
ship,  it  was  stipulated  that  in  case  of  the  parties.  This  arrangement  was 
the  death  of  one  of  the  partners,  the  carried  out.  Held,  that  it  did  not  oper- 
Rurvivor  should  continue  to  carry  on  ate  as  a  payment  of  the  notes  secured 
the  business  for  the  benefit  of  both  by  the  mortgage  :  that  no  presumption 
parties  for  a  time  specified  after  such  of  payment  arose  from  the  taking  of 
death.  Held,  that  the  authority  thus  the  renewal  notes  ;  also,  that  the  as- 
conferred,  if  valid  and  operative  (as  to  signment  transferred  to  plaintiff  the 
which  qn<tre),  did  not  authorize  the  right  to  enforce  the  mortgage  security. 
survivor  to  bind  the  estate  of  the  de-  It  seems,  that  plaintiff,  had  there 
ceased  by  new  accommodation  indorse-  been  no  agreement,  would  have  been 
ments,  nor  did  it  permit  and  malce  equitably  entitled  to  au  assignment  of 
valid  an  indorsement  of  the  firm  exe-  the  mortgage. 

cuted  by  the  survivor,  as  a  renewal  of  Also  held,  that  the  mortgage  was 

au  indorsement  made  in  the  lifetime  not  one  of  indemnity  merely,  but  was  a 
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security  as  well  against  all  liabilities,  and  indorsed  by  M.  &  Co.  before  the 
and  that  therefore  it  was  not  essential  death  of  M.,  were  taken  up  with  the 
to  a  recovery  to  show  that  damages  proceeds  of  new  drafts  indorsed  by  S. 
had  been  sustained,  that  the  right  of  and  discounted  by  plaintiff,  who  re- 
the  mortgagees  to  resort  to  the  security  ceived  the  old  drafts  in  pledge  under 
arose  when  their  liability  as  indorsers  the  agreement.  Held,  that  the  trans- 
was  fixed.  actions  were  renewals,  not  payments. 

The  distinction  between  a  covenant  and  that  at  least  the  liability  of  S.  on 

to  secure  against  liability  and  one  to  the  new  paper  was  sufficient  to  make 

indemnify  against  damage,  by  reason  the  mortgage  available  to  the  plain- 

of  non -performance  of  some  specified  tiff  as  security  therefor :    Nat.  Bank 

act  pointed  out.  of   Newburgh    «.    Bigler,   83  N.   Y., 

Some  drafts  drawn  by  J.  B.  &  Co.»  51-52. 


[5  Queen's  Bench  Division,  48.] 
Dec.  18,  1879. 

The  Queen  v.  The  Institution  of  Civil  Engineers. 

Poor  RaU — Exemption  from  Ratahilily — "  Society  instituted  for  pwposes  of  Science, 
Literature f  or  tfie  Fine  Aria  exclusively'* — 6  dt  7  Vict.  c.  86,  s.  1. 

A  society,  the  primary  object  of  which  is  the  acquisition  and  advancement  of 
scientific  knowledge  for  the  purposes  and  in  the  interests  of  a  particular  profession, 
such  as  that  of  civil  engineers,  is  not  a  society  instituted  for  purposes  of  science  ex- 
clusively, within  the  1st  section  of  6  (ir  7  Vict.  c.  36,  and  consequently  is  not  entitled 
to  exemption  from  rating  under  that  statute. 


[5  Queen's  Bench  Division,  67.] 
Dec.  20,  1879. 

57]    *FoRWOOD  V.  The  North  Wales  Mutual  Marine 

Insurance  Company. 

SSiip — Marine  hwwrance — Policy  and  By-Laws^  Construction  of — Constructive    Ttdnl 
JjO^ — Insurance  confined  to  "  absolute  Damage  caused  by  the  Perils  insured  againsL'* 

A  policy  of  marine  insurance  on  ship  effected  with  a  mutual  insurance  company 
incorporated  certain  by-laws  of  the  company  indorsed  thereon.  The  policy  {inter 
alia)  expressed  it  to  be  thereby  declared  that  the  acts  of  the  assurer  or  assured  in 
recovering,  saving,  or  preserving  the  property  insured  should  not  be  considered  a 
waiver  or  acceptance  of  abandonment.  One  of  the  by-laws  provided  that,  in  the 
event  of  any  ship  being  stranded  or  damaged  and  not  taken  into  a  place  of  safety,  it 
should  be  lawful  for  the  directors  of  the  company  to  use  every  possible  means  in  their 
power  to  procure  the  safety  of  the  said  ship,  the  owner  bearing  his  proportion  of  the 
expense  incurred  ;  and  that  no  acts  of  the  company  or  its  agents  under  or  in  ])ursu- 
ance  of  the  power  thereby  reserved  to  the  company  should  be  deemed,  or  taken  to 
be,  an  acceptance  or  recognition  of  any  Abandonment  of  which  the  assured  might 
have  given  notice  to  such  company,  and  the  company  under  any  circumstjinces 
should  only  pay  for  the  absolute  damage  caused  by  the  perils  insured  against,  which 
was  in  no  case  to  exceed  the  sum  insured  : 

Jleld,  by  Lush,  J.,  on  further  consideration,  that  the  effect  of  the  by-law  was  not 
to  exclude  a  constructive  total  loss,  but  that  it  contemplated  a  partial  loss  only,  and 
was  intended  to  deprive  the  assured  of  the  right  he  would  otherwise  have  to  cliiim 
extraordinary  expenditure  by  way  of  salvage  or  otherwise  in  addition  to  the  cost  of 
repairs. 
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Action  upon  a  policy  of  marine  insurance  on  ship  in 
respect  of  a  constructive  total  loss.  The  trial  took  place 
before  Lush,  J.,  who  reserved  the  case  for  further  consider- 
ation.    The  facts  sufficiently  appear  from  the  judgment. 

Hei'schell^  Q.C.,  and  Oorell  Barnes^  for  the  plaintiff. 

Jiicssellj  Q.C.,  and  Trevelyan,  for  the  defendants. 

Cur.  adv.  vult. 

Dec.  20.  Lush,  J.:  The  only  question  raised  before  mo 
in  this  case  is  whether  the  defendants  are  liable  upon  the 

olicy  stated  in  the  pleadings  for  a  constructive  total  loss, 
t  is  candidly  admitted  in  the  statement  of  defence  that 
the  vessel  was,  while  the  policy  was  in  force,  damaged  by 
perils  of  the  sea  to  such  an  extent  that  the  cost  of  repairing 
would  have  amounted  to  more  *than  the  ship  would  [58 
have  been  worth  when  repaired.  That  a  prudent  uninsured 
owner  would  not  have  repaired  her,  but  would  have  sold 
lier  unrepaired,  and  that  the  plaintiff  within  a  reasonable 
time  gave  notice  of  abandonment,  that  in  effect  there  was  a 
constructive  total  loss  ;  but  the  contention  of  the  defendants 
is,  that  the  policy  read  in  connection  with  the  by-laws  ex- 
cluded such  a  liability  and  confined  the  assured  in  such  a 
case  as  this,  where  the  ship  remained  and  might  have  been 
repaired  as  a  ship,  to  claim  as  for  a  partial  loss  only. 

There  is  nothing  in  the  policy  itself  which  sanctions  such 
a  defence.  It  states,  that  in  consideration  of  the  person 
effecting  it  agreeing  to  become  a  member  of  the  company, 
and  to  pay  all  contributions  and  other  sums  which  in  respect 
of  such  insurance  shall  become  payable  to  the  company,  and 
in  all  other  respects  to  observe  and  perform  all  things  to  be 
observed  and  performed  on  the  part  of  the  assured,  accord- 
ing and  subject  to  the  by-laws  indorsed  thereon,  the  com- 
pany insured,  lost  or  not  lost,  £1,000  on  the  ship  valued  at 
£3,600.  After  enumerating  the  perils  insured  against,  it  ex- 
pressed it  to  be  thereby  declared  and  agreed  that  the  acts  of 
assurer  or  assured  in  recovering,  saving,  or  preserving  the 
property  insured  should  not  be  considered  a  waiver  or  ac- 
ceptance of  abandonment. 

This  is  the  whole  of  the  policy,  and  so  far  from  favoring 
the  notion  that  constructive  total  loss  was  to  be  excluded,  it 
assumes  the  contrary,  and  in  view  of  such  an  event  protects 
the  assured,  on  the  one  hand,  from  being  supposed  to  have 
waived  his  abandonment  and  to  have  resumed  the  property 
by  endeavoring  to  save  it  from  utter  destruction  ;  and  pro- 
tects the  assurer,  on  the  other  hand,  from  having  any 
attempts  which  he  might  make  for  the  same  purpose  inter- 
preted against  him  as  an  acceptance  of  the  abandonment. 
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The  argument,  therefore,  rests  on  the  24th  by-law,  which  is 
taken  to  be  incorporated  in  the  policy.  It  is  not  necessary 
to  consider  what  would  have  been  the  rights  of  the  assured 
if  the  by-law  had  been  at  variance  with  anything  found  in 
the  policy,  for  I  am  of  opinion  that  the  by-law  does  not 
aflfect  to  deal  with  a  constructive  total  loss  but  with  a  differ- 
ent state  of  things.  The  first  by-law  directs  the  form  of  the 
golicies,  and  the  by-laws  are  indorsed  upon  it,  and  it  would 
9]  be  strange  if  *either  of  those  by-laws  should  contain 
anything  contradictory  of,  or  inconsistent  with,  the  policy. 
Any  construction  which  the  words  admit  of  must  be  adopt- 
ed rather  than  this.  There  is,  however,  nothing  ambiguous 
in  them.  They  are,  *' Every  loss  by  stranding  or  otherwise 
shall,  without  delay,  be  made  known  to  the  manager,  and 
all  protests,  vouchers,  surveys,  and  other  statements  rela- 
ting thereto  shall  be  sent  to  the  manager  and  laid  before  the 
directors,  and  be  subject  to  the  stipulations  contained  in 
these  by-laws.  In  the  event  of  any  ship  being  stranded  or 
damaged,  and  not  taken  into  a  place  of  safety,  it  shall  be 
lawful  for  the  directors  of  the  company  to  use  every  possi- 
ble means  in  their  power  to  procure  the  safety  of  the  said 
ship,  the  owner  bearing  his  proportion  of  the  expense  incur- 
red ;  and  any  owner  or  his  representative  refusing  the  co- 
operation of  the  agents  of  this  company  for  the  safety  of 
such  ship,  shall  suffer  a  deduction  of  not  less  than  25  nor 
over  50  per  cent,  as  the  directors  shall  determine,  in  the 
settlement  of  the  claim.  And  it  is  hereby  provided  that  no 
acts  of  the  company  or  its  agents,  under  or  in  pursuance  of 
the  power  hereby  reserved  to  the  company,  shall  be  deemed 
or  taken  to  be  an  acceptance  or  recognition  of  any  abandon- 
ment of  which  the  assured  may  have  given  notice  to  such 
company ;  and  the  company,  under  any  circumstances, 
shall  only  pay  for  the  absolute  damage  caused  by  the  per- 
ils insured  against,  which  in  no  case  is  to  exceed  the  suiu 
insured.'.' 

The  object  of  this  by-law  undoubtedly  was  to  limit  the 
amount  which  the  company  would  have  to  pay  in  the  event 
of  damage  by  the  perils  insured  against,  not,  however,  as  I 
think,  by  excluding  constructive  total  loss,  but,  in  the  first 
place,  by  securing  the  prompt  removal  of  the  damaged  ship 
to  a  place  of  safety;  and,  secondly,  by  depriving  the  assured 
of  the  right  he  would  otherwise  have  to  claim  any  extraor- 
dinary expenditure  by  way  of  salvage,  or  otherwise,  in  addi- 
tion to  the  cost  of  repairs.  To  this  end  it  requires  immediate 
notice  of  the  loss  to  be  given  to  the  company,  and  empowers 
the  company  to  take  upon  themselves  the  office  of  salvors, 
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witliout  compromising  their  right  to  question  the  propriety 
of  any  abandonment  which  might  have  been  made,  and  to 
charge  the  assured  his  proportion  of  the  expense.  The  pro- 
viso shows  that  tlie  rule  has  no  reference  to  a  total  loss,  bat 
contemplates  a  ^partial  loss  only  ;  and  the  last  clause,  [60 
upon  which  the  company  mainly  rely,  declares  that  the  cost 
of  repairs  only  shall  in  such  case  be  recoverable.  The  alter- 
native, in  my  opinion,  is  not  between  partial  and  total  loss 
but  between  cost  of  repairs  simply  and  cost  of  repairs  plus 
salvage  or  other  expenditure  incurred  in  conveying  the  ship 
to  a  port  of  refuge. 

I  am,  therefore,  of  opinion  that,  upon  the  question  sub- 
mitted to  me,  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff:    Waltons^  Buhb  &  Walton. 
Solicitors  for  defendants:  Foi^shaw  &  Hawkins, 


[5  Qaeen*s  Bench  Division,  78.] 
July  28,  1879. 

[in  the  court  of  appeal.] 

♦Phillips  v.  The  London  and  South  Western  [78 

Railway  Company  ('). 

Damngegf  insiifficiwcy  of — New  Trial — Compensation  for  Pecuniary  Loss  from  Pei'- 

sotuU  Injury. 

A  new  trial  will  be  granted,  in  an  action  for  personal  injuries  sustained  through 
the  defendants'  negligence,  where  the  damages  found  by  the  jury  are  so  small  as  to 
show  that  they  must  liave  omitted  to  take  into  consideration  some  of  the  elements 
of  dama^^e. 

Consideration  of  the  directions  proper  to  be  given  to  a  jury  as  to  the  damages 
to  be  awarded  to  the  plaintiff  for  the  bodily  suffering  arising  from  personal  injuries, 
and  the  damages  to  be  awarded  to  him  for  loss  of  professional  income  arising  from 
those  injuries. 

This  was  an  appeal  by  the  defendants  from  a  decision  of 
the  Queen's  Bench  Division  directing  a  new  trial  (').  The 
application  was  made  on  the  ground  of  insufficiency  of  dam- 
ages and  misdirection.  The  court  granted  a  new  trial  on 
the  former  ground  only. 

The  action  was  brought  by  Dr.  Phillips,  a  physician  in 
Grosvenor  Square,  against  the  London  and  South  Western 
Railway  Company  to  recover  damages  in  consequence  of  an 
all**ged  negligent  act  of  their  servants  in  bringing  about  a 
collision  on  the  8th  of  December,  1877,  between  the  train  in 

(1)  Affirming  28  Eng.  R.,  844.  (*)  4  Q.  B.  D.,  407;  28  Eng.  R.,  844. 

29  Eng.  Rep.  23 
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which  Dr.  Phillips  was  being  carried  to  London,  and  a  light 
engine  which  was  on  the  same  line  of  rail. 

The  case  was  tried  before  Field,  J.,  and  a  special  jury. 

The  learned  judge  in  his  summing  up,  after  stating  the 
nature  of  the  case,  proceeded  as  follows:  "As  a  matter  of 
law  the  principle  of  damages  is  not  very  well  defined,  and  if 
I  may  say  so,  I  am  inclined  to  think  purposely  so,  because 
in  this  country,  be  it  right  or  wrong,  the  public  like  to  be 
judged  by  their  fellow  public,  and  not  always  to  have  the 
minds  of  lawyers  to  judge  between  two  men  of  ordinary  life 
and  habits.  In  a  question  of  damages  like  this  it  seems  to 
me  that  the  law  means  to  bring  in  the  habits,  thoughts, 
79]  feelings,  and  general  knowledge. of  things,  which  *are 
brought  to  bear  by  taking  twelve  honest,  independent  men, 
chosen  indifferently,  and  putting  them  into  the  box  to  con- 
sider what  sum  one  man  ought  to  pay  to  another  for  an  in- 
jury. With  regard  to  contracts  there  is  no  difficulty.  If  I 
contract  with  you  to  sell  you  so  much  sugar  at  such  a  price, 
and  I  do  not  do  it,  and  you  are  obliged  to  spend  double  the 
•money  in  getting  the  sugar,  you  put  down  the  figures,  and 
say  the  damage  you  have  sustained  is  so  much,  and  that  is 
what  I  must  pay.  If  I  contract  with  you  on  a  bill  of  ex- 
change, I  must  pay  the  amount  and  the  interest  upon  it, 
because  I  have  contracted  to  pay  that.  In  those  cases  there 
is  no  difficulty  whatever  in  the  principle  of  damages.  But 
when  you  come  to  questions  like  the  present,  which  involve 
personal  injury,  the  measure  becomes  more  difficult.  The 
only  principle,  if.  I  may  use  the  word,  which  applies  to  con- 
tracts is  this,  that  you  must,  as  a  rule,  give  a  man  compen- 
sation by  way  of  damage  for  the  loss  he  has,  in  the  ordinary 
and  natural  course  of  things,  suffered  from  the  breach  of 
contract.  But  it  has  been  pointed  out  for  centuries,  and  it 
is  the  principle  of  foreign  jurisprudence  as  well  as  ours,  that 
in  actions  for  personal  injuries  of  this  kind,  as  well  as  in 
many  others,  it  is  wrong  to  attempt  to  give  an  equivalent  for 
the  injury  sustained.  I  do  not  mean  to  say  that  you  must 
not  do  it,  because  you  are  the  masters  and  are  to  decide  ; 
but  I  mean  that  it  would  operate  unjustly,  and  in  saying  so 
I  am  using  the  language  of  tiie  great  Baron  Parke,  whose 
opinion  was  quoted  with  approval  in  Rowley's  Case{^). 
Perfect  compensation  is  hardly  possible,  and  would  be  un- 
just. You  cannot  put  the  plaintiff  back  again  into  his 
original  position,  but  you  must  bring  your  reasonable  com- 
mon sense  to  bear,  and  you  must  alwaj^s  recollect  that  this 
is  the  only  occasion  on  which  compensation  can  be  given. 

(')  Law  Rep.,  8  Ex.,  231. 
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Dr.  Phillips  can  never  sue  again  for  it.  You  have,  there- 
fore, now  to  give  him  compensation,  once  for  all.  He  has 
done  no  wrong;  he  has  suffered  a  wrong  at  the  hands  of  the 
defendants,  and  you  must  take  care  to  give  him  full,  fair 
compensation  for  that  which  he  has  suffered. 

*'rfow,  originally  there  were  two  questions  which  stood 
before  you  for  decision.  The  plaintiff  alleges  that  the 
defendants  by  their  negligence  caused  this  injury.  There 
was  a  denial  of  that.  *The  facts  are  short,  and  [80 
although  there  is  no  question  now  for  you  upon  it,  still  it 
is  desirable  that  you  should  see  how  it  was  that  the  accident 
happened.  [The  learned  judge  here  briefly  stated  the  cir- 
cumstances.] 

*'Now,  undoubtedly,  it  would  have  been  very  difficult  to 
have  contended,  when  all  the  evidence  was  taken,  that  there 
was  not  negligence  on  the  part  of  the  company,  and  the 
counsel  for  the  company  exercised  a  sound  judgment  in 
giving  up  the  point.     The  only  importance  of  adverting  to 
the  circumstances  is  this,   that  there  is  nothing  in  them 
which  calls  for  any  expression  on  your  part,  by  way  6f  ver- 
dict, of  any  vindictive  feeling,  if  I  may  use  the  word,  against 
the  company.     It  is  not  a  case  in  which  they  grossly  neg- 
lected their  duties,  but  an  accident  has  happened  through  a 
wrong  proceeding  on  the  part  of  some  of  their  servants  aris- 
ing from  possibly  good  motives,  or  natural  motives.     [The' 
learned  judge  then  referred  to  the  evidence  as  to  the  state  of 
the  plaintiff,  the  result  of  which  was  that  there  was  no  hope 
that  he  would  ever  be  able  to  resume  his  profession  or  even 
recover  so  far  as  to  have  any  enjoyment  of  life,  and  pro- 
ceeded:]    Now  with  regard  to  the  pecuniary  position,  it  is 
this,  the  plaintiff  has  been  making  an  income  of  between 
£6,000  and  £7,000.     You  will  have  to  consider  under  the 
liead  of  damages,  first  of  all,  the  pain  and  suffering  to  him. 
That  of  course  is  a  matter  which  you  must  take  into  account, 
as  it  is  a  fair  matter  for  compensation.     An  active,  energetic, 
healthy  man  is  not  to  be  struck  down  almost  in  the  prime 
of  life,  and  reduced  to  a  powerless  helplessness  with  every 
enjoyment  of  life  destroyed  and  with  the  prospect  of  a 
speedy  death,  without  the  jury  being  entitled  to  take  that 
into  account,  not  excessively,   not  immoderately,  not  vin- 
dictively, but  with  the  view  of  giving  him  a  fair  compensa- 
tion for  the  pain,  inconvenience  and  loss  of  enjoyment  which 
he  has  sustained.     Then,  after  you  have  considered  what 
Kura  you  tliink  it  is  right  to  award  on  that  ground,  the  next 
head   wliioh   you  have  to  consider  is  the   anjount  of  ex- 
jjense  which  he  actually  incurred.     [The  learned  judge  then 
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adverted  to  the  items  of  expenditure  amounting  to  £923,  the 
main  item  being  a  journey  taken  to  the  south  of  France  by 
the  advice  of  his  medical  attendants.] 

'*Nowwe  come  to  the  most  difficult  portion  of  the  case 
81]  and  that  *is  the  question  of  the  loss  of  income.  There 
is  comparatively  no  difficulty  about  it  up  to  the  present  time, 
because  the  plaintiff  has  undoubtedly  already  lost  a  consid- 
erable amount  of  income.  But  what  are  the  principles  on 
which  you  are  to  take  the  amount  of  income  ?  You  have 
had  furnished  to  you  the  gross  amount  as  to  which  no  ques- 
tion at  all  is  i-aised,  except  one  to  which  I  will  draw  your 
attention.  He  appears  to  have  had  a  very  lucrative  prac- 
tice, and  to  have  received  in  some  cases,  very  large  fees.  In 
one  case  the  sum  was  5,000  guineas.  If  that  had  been 
sought  to  be  taken  into  account  in  ascertaining  the  average 
income,  it  would  have  been  open  to  objection,  because  such 
a  thing  might  happen  once,  in  a  man's  life,  and  never  hap- 
pen again.  Therefore,  very  reasonably,  the  accountants 
who  have  gone  through  the  figures  have  agreed  that  that  fee 
is  not  to  be  taken  into  account  at  all,  and  the  way  they  have 
dealt  with  the  case  is  this :  They  have  taken  from  the  at- 
tendance book  the  number  of  times  when  the  patient  was 
visited,  or  visited  the  doctor,  and  have  put  down  a  guinea 
for  every  attendance.  I  do  not  know  whether  you  think 
there  is  any  very  great  reason  to  complain  of  that.  It  is 
entirely  a  question  for  you.  That  I  think  is  the  only  ques- 
tion as  to  the  amount  of  income  with  which  you  are  to 
start.  Now  how  are  vou  to  deal  with  the  loss  of  future  in- 
come  ?  I  first  of  all  say  that  I  see  nothing  whatever  in  this 
case  to  lead  you  to  give  vindictive  damages.  I  say  also  that 
you  are  not  to  give  the  value  of  an  annuity  of  the  same 
amount  as  the  plaintiff's  average  income  for  the  rest  of  the 
plaintiff's  life.  If  you  gave  that  you  would  be  disregard- 
ing some  of  the  contingencies.  You  must  take  all  things 
into  consideration,  and  endeavor  to  see  if  you  can  what  is 
the  proper  mode  of  dealing  with  them.  An  accident  might 
have  taken  the  plaintiff  off  within  a  year.  He  might  have 
lived,  on  the  other  hand,  for  the  next  twenty  years,  and  yet 
many  things  might  have  happened  to  prevent  his  continuing 
his  practice.  If  it  had  been  a  question  of  trade  or  business, 
bankruptcy  might  have  supervened.  That  does  not  come 
into  account  here,  and  I  only  give  it  by  way  of  illustration 
of  what  must  pass  through  your  minds  for  the  purpose  of 
seeing  what  sum  is  to  be  given.  It  is  given,  recollect,  once 
for  all,  and  once  only,  you  must  not  forget  that,  and  it  must 
be  given  on  the  fairest  estimate  you  can  make  of  what  the 


Vol  v.]  QUEKYS  BEXCII  DIVISION.  181 

rbillips  V.  London  and  South  Western  Railway  Co.  1879 

*probable  continuance  of  the  plaintiff's  professional    [82 
income  would  have  been. 

*'  There  is  another  matter  which  has  been  discussed  a  good 
deal,  and  it  is  one  of  considerable  difficulty,  viz.,  how  far 
you  are  to  take  into  account  the  plaintiff's  position.  In  the 
case  of  a  poor  man,  who  lost  his  leg  or  arm,  by  which  he 
earned  his  living,  you  would  probably  in  considering  what 
sura  you  would  give  him  take  into  account  that  he  was  de- 

E rived  of  the  power  of  earning  a  livelihood.  On  the  other 
and,  my  Brother  Ballantine  asks  you  to  take  into  account 
that  the  plaintiff  and  his  wife  are  in  receipt  of  an  income  of 
something  like  £3,500  a  year,  so  that  he  will  be  above  all 
want,  and  will  be  able  to  live  comfortably  and  with  all  the 
reasonable  enjoyments  of  life.  I  must  confess  for  myself  I 
have  very  great  difficulty  in  seeing  how  you  can  say  that 
because  a  person  who  is  injured  is  very  well  off,  therefore, 
the  person  who  injures  him  is  not  to  pay  reasonable  or 
proper  compensation.  The  damages  to  which  a  man  is  en- 
titled are  the  consequences  of  a  wrongful  act  by  which  he 
suffers.  The  consequences  of  the  wrongful  act  here  are  un- 
doubtedly that  Dr.  JPhillips  has  been  and  is  prevented  from 
earning  such  a  sum  of  money  as  you  think  he  would  have 
been  likely  to  earn  if  this  accident  had  not  happened.  That 
has  been  taken  from  him,  and  I  am  at  a  loss  to  see  how  the 
fact  that  he  enjoys  a  considerable  income  from  other  sources, 
can  alter  the  amount  which  you  ought  to  give  him.  At  the 
same  time,  as  all  the  circumstances  of  the  case  are  to  be 
under  your  consideration,  I  cannot  altogether  remove  that 
fact  from  your  view,  in  the  same  way  as  I  tell  you  that  you 
must  not  give  the  value  of  an  annuity  for  the  whole  of  the 
plaintiff's  life,  and  that  the  law  does  not  assume  that  in 
cases  of  injury  to  persons  an  equivalent  is  of  necessity  to  be 
given." 

The  jury  gave  the  plaintiff  £7,000.  The  plaintiff  moved 
for  a  new  trial,  which  was  granted  by  the  Queen's  Bench 
Division,  on  the  ground  that  the  amount  of  damages  given 
by  the  jury  was  so  small  as  to  show  that  they  must  have 
left  out  of  consideration  some  of  the  circumstances  which 
onght  to  have  been  taken  into  account.  The  defendants  ap- 
pealed. 

Ballantine,  SerjL  and  Dugdale^  for  the  defendants  :  Tlie 
court  *will  not  interfere  with  the  verdict  of  a  jury  as  [83 
to  unliquidated  damages  where  there  is  no  certain  basis  of 
calculation,  unless  there  has  been  misdirection,  or  the  jury 
Lave  miscalculated  figures,  or  been  guilty  of  misconduct : 
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FoTsdike  v.  Stone  (').  No  misconduct  is  alleged.  There 
was  no  miscalculation  of  figures,  for  there  were  elements  of 
uncertainty  in  the  income.  A  professional  income  is  not 
like  a  certain  annuity,  and  a  jury  is  not  bound  to  believe 
that  it  could  not  fall  off.  There  was  no  misdirection  ;  the 
judge  could  not  exclude  from  the  consideration  of  the  jury 
the  fact  that  the  plaintiff  and  his  wife  had  £3,500  a  year 
from  property,  for  the  fact  had  been  proved  before  them, 
but  he  tells  them  to  pay  no  attention  to  it.  He  was  correct 
in  telling  them  that  they  were  not  bound  to  give  full  com- 
pensation, that  rule  being  settled  by  Rowley  v.  London  and 
North  Western  Ry.  Co.  C). 

[Brett,  L.  J.:  Do  you  contend  that  if  in  a  case  of  malig- 
nant slander  very  likely  to  cause  heavy  pecuniary  loss  the 
jury  gave  a  farthing  damages  the  court  could  not  interfere  ?] 

If  the  jury  had  fairly  considered  the  case  the  court  would 
not  interfere,  Falvey^,  Stamford  i^\  Kelly  v,  Sherlock  (^\  and 
so  in  a  case  of  personal  injury  :  Armytage  v.  Haley  (*).  The 
principle  as  to  a  judge  not  interfering  with  a  verdict  because 
he  differs  from  it  is  clearly  laid  down  by  Brett,  L.J.,  in 
Bridges  v.  North  London  Ry.  Co.  ('). 

Sir  J.  Holker,  A.G.,  Pope,  Q.C.,  and  A.  L.  Smith,  for  the 
plaintiff:  The  Queen's  Bench  Division  rightly  held  that 
the  damages  were  so  grossly  inadequate  as  to  show  conclu- 
sively that  the  jury  must  have  omitted  to  take  into  consid- 
eration some  of  the  elements  of  damage.  They  have  actually 
given  the  plaintiff  nothing  but  bare  compensation  for  the 
pecuniary  loss  which  he  has  sustained  up  to  the  present 
time. 

[The  Court  here  stated  that  they  did  not  require  to  hear 
the  plaintiff's  counsel  on  that  point,  and  asked  whether  a 
decision  on  the  question  of  misdirection  was  pressed  for.] 

The  case  will  go  to  the  House  of  Lords,  and  the  plaintiff 
wishes  for  a  decision  on  the  question  of  misdirection.  The 
84]  accuracy  of  *the  rule  laid  down  by  Brett,  L.  J.,  in  Row- 
ley  V.  London  and  North  Western  Ry.  Co.  (')  is  disputed. 
It  no  doubt  is  the  rule  that  a  jury  must  not  attempt  to  give 
a  man  a  full  compensation  for  bodily  injury,  if  they  were  to 
do  so  there  would  be  no  limit  to  the  amount  of  damages,  for 
no  sum  would  be  an  equivalent  for  the  loss  of  a  man's  eyes  ; 
but  full  compensation  is  to  be  made  for  pecuniary  loss. 

(1)  Law  Rep.,  3  C.  P.,  607.  O  Law  Rep.,  1  Q.  B.,  686. 

(•)  Law  Rep.,  8  Ex.,  231.  O  4  Q.  B.,  tfl7. 

(>)Law  Rep.,  10  Q.  B.,  64;  11   Eng.         («)  Law  Rep.,  7  H.L.,  213,235;  9  Eng. 
Rep.,  146.  Rep.,  165. 
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[BuE'rr,  L.J.:  What  do  you  say  would  have  been  the 
correct  direction  to  the  jury  in  Rowlejf  s  Ca^(?(').] 

That  tlie  jury  must  take  into  account  the  value  of  an  an- 
nuity during  the  joint  lives  of  the  covenantor  and  covenan- 
tee, havin<?  regard  to  the  mode  in  which  it  was  secured  and 
to  all  the  circumstances  of  the  covenantor. 

[Brett,  L.J.:  That  is  not  much  more  definite  than  the 
roile  I  laid  down]. 

It  does  give  the  jury  a  sufficient  guide  to  the  circumstances 
to  be  taken  into  consideration. 

[James,  L.J.:  The  proper  direction  to  the  jury,  as  it 
seems  to  me,  would  have  been  to  tell  them  to  calculate  the 
value  of  the  income  as  a  life  annuity,  and  then  make  an  al- 
lowance for  its  being  subject  to  the  contingencies  of  the 
plaintiff  retiring,  failing  in  his  practice,  and  so  forth. 

Brett,  L.J.:  Do  you  say  that  the  conduct  of  the  de- 
fendants is  not  to  be  taken  into  account  ?] 

Certainly,  it  is  not.  If  the  defendants  are  in  the  wrong 
they  must  make  compensation  for  the  injury  accruing  from 
the  wrong. 

[James,  L.  J.:  I  think  that  what  Field,  J.,  meant  to  say 
was — so  far  as  the  injury  results  in  actual  pecuniary  loss 
you  must  give  the  plaintiff  full  compensation  for  that  loss, 
but  so  far  as  he  is  entitled  to  damages  for  the  suffering  of 
being  made  a  helpless  cripple,  you  cannot  proceed  upon  the 
principle  of  making  full  compensation.  Whether  what  he 
said  would  convey  that  idea  to  the  jury  may  perhaps  be 
questioned.] 

Then  the  plaintiff  complains  that  the  judge  did  not  tell 
the  jury  entirely  to  throw  out  of  consideration  the  fact  of 
the  Dlaintiff  having  £3,500  a  year  from  property. 

[James,  L.  J.:  Is  it  not  admissible  in  this  way  ?  A  man 
with  *that  amount  of  property  would  be  more  likely  [85 
to  retire  from  practice  than  a  man  who  has  nothing.] 

That  is  not  disputed,  but  there  is  nothing  in  the  summing 
up  to  show  the  jury  that'  they  ought  not  to  give  any  other 
weight  to  the  lact.  What,  however,  the  plaintiff  mainly 
relies  on  is  that  the  jury  ought  to  have  been  distinctly  told 
that,  although  as  regards  bodily  injury,  apart  from  pecuni- 
ary loss,  they  can  go  no  further  than  to  give  what  they 
think  reasonable,  without  attempting  to  make  full  compen- 
sation, yet  as  to  pecuniary  loss,  whatever  difficulty  there 
may  be  in  ascertaining  it,  when  it  is  ascertained  the  jury  must 
give  the  full  amount  of  it,  without  regard  to  the  question 
whether  it  is  of  so  large  an  amount  as  to  make  it  extremely 

(')  1  Law  Rep.,  8  Ex.,  231. 
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inconvenient  to  the  defendants  to  pay  it.  The  judge  has 
mixed  tlie  two  things  together  in  such  a  way  as  to  lead  the 
jury  to  treat  the  whole  matter  according  to  the  rule  appli- 
cable only  to  bodily  injury,  and  to  consider  that  they  were 
not  to  give  full  compensation  for  the  pecuniary  loss. 

Ballantine,  Serjl.,  in  reply:  The  defendants  never  con- 
tended that  the  £3,500  a  year  should  be  taken  into  consider- 
ation as  regards  the  plaintiff's  pecuniary  loss ;  but  it  is  to  be 
considered  as  regards  the  compensation  for  personal  injury, 
since  bodily  suffering  is  more  tolerable  to  a  person  who  has 
the  means  of  procuring  every  comfort. 

James,  L.J.:  In  this  case  we  are  of  opinion  that  we  can- 
not on  any  of  the  points  differ  from  the  judgment  of  the 
Queen's  Bench  Division. 

The  first  point,  which  is  a  very  important  one,  relates  to 
dissenting  from  the  verdict  of  a  jury  upon  a  matter  which, 
generally  speaking  is  considered  to  be  within  their  exclusive 
province,  that  is  to  say,  the  amount  of  damages.     We  agree 
that  judges  have  no  right  to  overrule  the  verdict  of  a  jury 
as  to  the  amount  of  damages,  merely  because  they  take  a 
different  view,  and  think  that  if  they  had   been  the  jury 
they  would  have  given  more  or  would  have  given  less,  still 
the  verdicts  of  juries  as  to  the  amount  of  damages  are  sub- 
ject, and  must,  for  the  sake  of  justice,  be  subject,  to  the 
supervision  of  a  court  of  first  instance,  and  if  necessary  of  a 
court  of  appeal  in  this  way,  that  is  to  say,  if  in  the  judg- 
86]     ment  of  the  *court  the  damages  are  unreasonably  large 
or  unreasonably  small  then  the  court  is  bound  to  send  the 
matter  for  reconsideration  by  another  jury.     The  Queen's 
Bench  Division  came  to  the  conclusion  in  this  case  that  the 
amount  of  the  damages  was  unreasonably  small,  and  for  the 
reasons  which  were  given  by  the  Lord  Chief  Justice,  pointing 
out  certsiin  topics  which  the  jury  could  not  have  taken  into 
consideration.     I  am  of  opinion,  and  I  believe  my  colleagues 
^i'ealso  of  opinion,  for  the  same  reasons  and  upon  the  same 
S^ounds^   that  the  damages  are  unreasonably  small,  to  what 
extent  at  course  we  must  not  speculate,  and  have  no  business 


^x 
to 


Divf^'     ^^^^  ar^i  therefore,  of  opinion  that  the  Queen's  Bench 

Thnn^-  i^^^  ^ifi^^  ^"  directing  a  new  trial. 

Lord^      ^      ^ur  decision  remains  unreversed  by  the  House  of 

case  j2-*i^^^*^^re  we  understand  this  matter  is  to  go,  and  the 

''^Ae^itw^r^    before  another  jury,  it  may  be  important  to  see 

'      Qaef-n^       ^l)e  direction  of  Mr.  Justice  Field  was  right.     The 

h    «^iiyci   ^^     ^ench  Division  came  to  the  conclusion  that  they 

f  -Kfe/d     tl^*^   tio  misdirection  in  the  summing  up  of  Mr.  Justice 

f  ^    "^  ^ci  the  counsel  for  the  plaintiff  did  not  say  that  there 


Vol.  v.]  QUEEN'S  BENCH  DIVISION.  185 

Phillips  V.  London  and  South  Western  Railway  Co.  1879 

is  anything  upon  which  they  can  put  tlieir  finger  and  say, 
''Here  is  a  misdirection."  They  principally  go  upon  the 
ground  that  there  is  in  the  summing  up  an  uncertainty  which 
would  have  the  effect  of  misdirection,  and  that  the  attention 
of  tlie  jury  was  not  sufficiently  drawn  to  the  distinction  be- 
tween damages  for  personal  injuries  apart  from  pecuniary 
loss  and  damages  for  pecuiary  loss  actually  resulting  from 
tlie  injuries.  They  also  complain  that  the  fact  that  the 
])Iaintitf  and  his  wife  had  an  income  of  £3,500  a  year  was 
not  absolutely  withdrawn  from  the  attention  of  the  jury. 

Now,  on  the  first  point,  taking  the  whole  of  the  summing 
up  together,  it  seems  to  me  that  the  case  was  put  to  the  jury 
in  the  way  in  which  the  plaintiffs  counsel  contend  that  it 
ought  to  be  put.  Mr.  Justice  Field  says,  "An  accident 
might  have  taken  the  plaintiff  oflf  within  a  year.  He  might 
liave  lived,  on  the  other  hand,  for  the  next  twenty  years, 
and  yet  many  things  might  have  happened  to  prevent  his 
continuing  his  practice.  If  it  had  been  a  question  of  trade 
or  business,  bankruptcy  might  have  supervened.  That  does 
not  come  into  account  here,  and  I  onJy  give  it  by  way  of 
illustration  of  what  must  pass  through  your  minds  for  the 
*purpose  of  seeing  what  sum  is  to  be  given.  It  is  given,  [87 
recollect,  once  for  all,  and  once  only,  you  must  not  forget 
that,  and  it  must  be  given  on  the  fairest  estimate  you  can 
make  of  what  the  probable  continuance  of  the  plaintiffs 
professional  income  would  have  been."  That  comes  to  this, 
you  are  to  consider  what  his  income  would  probably  have 
been,  how  long  that  income  would  probably  have  lasted, 
and  you  are  to  take  into  consideration  all  the  other  contin- 
gencies to  which  a  practice  is  liable.  I  do  not  know  how 
otherwise  the  case  could  be  put.  Again  he  says:  "The 
damages  to  which  a  man  is  entitled  are  the  consequences  of 
the  wrongful  act  by  which  he  suffers.  The  consequences 
of  the  wrongful  act  here  are  undoubtedly  that  Dr.  rhiliips 
bas  been  and  is  prevented  from  earning  such  a  sum  of  money 
as  you  think  he  would  have  been  likely  to  earn  if  this  acci- 
dent had  not  happened."  The  case  could  not  have  been 
put  more  favorably  for  the  plaintiff  than  it  was  thus  put  by 
Mr.  Justice  Field. 

Then  as  regards  the  £3,500  a  year  to  which  the  plaintiff 
and  liis  wife  were  entitled.  The  appellants'  counsel  say 
that  it  was  not  presented  to  the  jury  as  bearing  upon  the 
amount  of  damages  to  be  given  for  loss  of  professional  in- 
come, but  with  reference  to  the  damages  for  the  want  of  en- 
joyment of  life  arising  from  bodily  injury;  and  no  doubt,  as 
20  ExG.  Rep.  24 
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regards  the  personal  injury,  there  are  circamstances  to  which 
counsel  may  very  legitimately  call  the  attention  of  a  jury 
as  distinguishing  a  man  with  £3,500  a  year  from  a  poor 
man.  If  the  fact  that  the  plaintiff  had  £3,500  a  year  had 
been  presented  to  the  jury  as  a  ground  for  diminishing  the 
damages  to  be  given  for  loss  of  income,  what  was  said  by 
Mr.  Justice  Field  might  have  been  capable  of  being  under- 
stood in  such  a  sense  as  would  make  it  a  misdirection,  but 
as  we  understand,  it  was  not  so  put  to  the  jury.  The  judges 
of  the  Queen's  Bench  Division  did  not  understand  the 
ruling  in  that  sense,  nor  do  we  feel  it  necessary  so  to  under- 
stand it.  When  the  matter  goes  down  to  another  jury, 
whatever  ambiguity  there  may  have  been  in  the  summing 
up  will  be  set  right,  and  it  is  not  necessary  for  us  to  say 
that  there  was  in  this  case  such  a  direction  as  was  likely  to 
be  misunderstood  by  the  jury,  or  was  likely  to  mislead  them 
in  the  consideration  of  the  case.  Therefore  the  matter,  so 
88]  *far  as  we  are  concerned,  will  stand  exactly  as  it  was 
left  by  the  Court  of  Queen's  Bench. 

Brett  and  Cotton,  L.J  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  plaintiff  :  Hargrove  &  Co. 
Solicitor  for  defendants :  M,  H.  Hall. 

See  28  Eng.  Rep.,  847  note. 


[6  Queen's  Bench  Division,  102.] 
Jan.  12,  1879. 

102]  *Irvine  &  Co.  V.  Watson  &  Sons. 

Prindpal  and  Agent — Contract — Sale  of  Ooods — VndlscloMd  Principal — Payment  to 

AffCiU  when  a  dltduirge  of  Principal. 

There  is  a  distinction  between  cases  where  an  agent  in  effecting  a  contract  for 

the  purchase  of  ^oods  does  not  disclose  the  existence  of  a  principal  at  all  and  cases 

where  he  discloses  that  he  has  a  principal  but  does  not  give  his  name.     Whereas  in 

the  former  class  of  cases  it  is  settled  law  that  the  seller,  upon  discovery  of  the 

jirincipal,  cannot  Iiave  recourse  to  him  if  in  the  meanwhile  the  principal  has  bona 

Jidc  paid  the  agent: 

/A-/i/,  by  Bowen,  J.,  on  further  consideration,  that  in  the  latter  class  of  cases  the 

selicr  may  have  recourse  to  the  principal  though  he  has  bona  fide  paid  the  agent  for 

the  s:t>odn,  unlvfify  there  have  been  such  conduct  on  the  seller's  part,  e.g.,  delay  in 

apply  insr  to  the  l>rinci|»al,  as  might  justify  the  principal  in  concluding  that  the  seller 

^vas  not  looking  to  his  credit  but  to  that  of  the  agent 

'^'^[^  H'as  an  action  for  the  price  of  eleven  casks  of  palm 
oil,  tried  before  Bowen,  J.,  and  reserved  by  him  for  further 
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consideration.  The  facts  snfBciently  appear  from  the  judg- 
ment.   The  case  was  argued  on  further  consideration  by 

Her  Schelly  Q.C.,  and  Kennedy  ^  for  the  plaintiffs. 

Oully^  Q.C.,  and  Crompton,  for  the  defendants. 

The  following  authorities  in  addition  to  those  referred  to 
in  tlie  judgment  were  cited :  Higgins  v.  Senior  (') ;  Smyth  v. 
Anderson  ('). 

Jan.  12.  BowEN*,  J.:  The  i)laintiffs  in  this  case  are  mer- 
chants carrying  on  business  in  Liverpool.  The  defendants 
are  merchants  at  Leeds.  The  action  is  brought  to  recover 
from  the  defendants  the  price  of  eleven  casks  of  Old  Cala- 
bar palm  oil.  It  is  not  denied  that  the  defendants  have  had 
the  oil,  but  the  defendants  resist  the  claim  on  the  ground 
that  the  plaintiffs  sold  it,  not  to  the  defendants,  but  to 
Messrs.  Conning  &  Co.,  from  whom  the  defendants  pur- 
chased it,  and  the  defendants  also  maintain  that,  even  sup- 
posing Conning  &  Co.  to  have  been  agents  and  brokers  of 
the  defendants  and  to  have  effected  the  purchase  as  brokers 
and  agents,  the  plaintiffs  nevertheless  are  precluded  from 
suing  the  Mefendants  as  undisclosed  principals  for  [103 
the  price,  the  defendants  having  in  the  meantime,  and  be- 
fore any  claim  was  made,  paid  Conning  &  Co.  for  the  goods 
in  acceptances  discounted  at  once  by  Conning  &  Co.  The 
case  was  heard  before  a  special  jury  and  myself  at  Liver- 
pool, Vhen  after  the  examination  of  Mr.  Irvine,  one  of  the 
plaintiffs'  firm,  the  jury  was  by  consent  discharged  and  the 
case  was  reserved  for  further  consideration  before  myself, 
liberty  being  reserved  to  the  court  to  draw  reasonable  infer- 
ences'of  fact.  The  material  facts  of  the  case  are  as  follows : 
On  the  loth  of  March,  1879,  the  defendants  gave  to  Conning 
&  Co.  the  order  for  the  oil  in  question  in  a  letter  of  that 
date  of  which  the  following  is  the  material  extract :  "To 
Messrs.  John  Conning  &  Co.,  March  10th,  1879.  We  no- 
ticed last  week  that  palm  oil  was  very  low.  If  you  can  buy 
Old  Calabar  at  about  £31  to  £31 5^.  you  may  secure  us  about  a 
score  casks,  including  them  in  the  same  draft  as  the  tallow. 
Yours  trul3%  Jos.  Watson  &  Sons."  On  the  12th  of  March, 
two  days  after  this  letter,  the  manager  of  John  Conning  & 
Co.  went  to  Mr.  James  Irvine,  one  of  the  plaintiffs'  firm  and 
purchased  eleven  casks.  He  told  Mr.  Irvine  that  he  wanted 
the  casks  for  a  principal  in  the  country,  but  nothing  further 
was  said  about  such  principal.  A  contract  was  thereupon 
made  and  reduced  into  writing  as  follows:  "Messrs.  John 
Conning  &  Co.     We  have  this  day  sold  to  you  the  foUovv- 

(')  8  M.  cfe  W^.,  834.  («)  7  C.  B.,  21 ;  18  L.  J.  (C.P.),  109. 
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ing  goods.  [Then  followed  enumeration  of  the  goods  and 
price.]  Customary  allowances  and  public  sale  conditions. 
Payment  cash  (or  before  delivery,  if  required),  allowing 
2J  per  cent,  discount.  Pp.  James  Irvine  &  Co.,  W.  Geikie." 
The  public  sale  conditions  referred  to  in  this  document  are 
the  public  sale  conditions  of  January,  1871,  of  the  Liver- 
pool general  brokers,  the  3d  and  6th  of  which  are  as  fol- 
lows: '*3.  Brokers  purchasing  shall  be  responsible  as 
principals  unless  they  declare  the  name  of  the  principals, 
such  name  being  deemed  satisfactory  by  the  selling  broker, 
not  later  than  4  o'clock  on  the  day  of  the  sale,  or  at  the 
time  of  sale  if  after  that  hour.  6.  l^ayments  to  be  made  as 
at  present  customary  and,  if  required,  upon  delivery.  The  de- 
livery of  part  shall  not  be  considered  delivery  of  the  whole." 
Having  effected  the  contract  Messrs.  Conning  &  Co.  wrote 
to  the  defendants  on  the  12th  of  March  as  follows:  "We 
104]  have  *8ucceeded  in  getting  you  about  ten  tons  fine 
Old  Calabar  oil  at  £31  55.,  and  are  forwarding  all  in  accord- 
ance with  your  instructions."  It  appears  not  to  be  infre- 
quent in  the  oil  trade  to  require  payment  of  a  portion  of 
the  price  before  delivery.  But  it  is  not  invariable,  and  in 
the  present  case  no  such  demand  was  made.  It  is  also  not 
infrequent  after  delivery  to  allow  three  or  four  days  grace 
before  insisting  on  payment,  but  this  is  not  a  matter  of  uni- 
versal practice  or  of  right  but  of  courtesy,  depending  in 
each  case  upon  the  will  of  the  parties.  Delivery  of  eight 
of  the  casks  was  given  by  the  plaintiffs  to  Conning  &  Co. 
on  the  13th  of  March,  and  of  the  three  remaining  casks  on 
the  15th.  Exclusive  of  the  question  of  the  days  of  grace 
the  price  of  the  eight  of  the  casKs  became  payable  on  the  13th, 
and  of  the  remainder  on  the  15th  of  March.  Upon  the  15th  of 
March  the  defendants  paid  Conning  &  Co.  for  the  oil  by  their 
acceptances  which  were  received  on  the  17th  and  discounted 
on  the  same  day.  On  or  about  the  same  day  an  invoice,  mis- 
headed  the  12th  of  March,  was  forwarded  by  Conning  &  Co. 
to  the  defendants,  a  copy  of  which  is  as  follows :  * '  Liverpool, 
12th  March,  1879.  Contract.  Messrs.  Josh.  Watson  &  Sons, 
bought  per  John  Conning  &  Co.  Payment  cash,  less  2J  per 
cent.  Eleven  casks  of  palm  oil."  [Then  followed  particulars 
of  the  casks  and  price.]  No  application  was  made  by  the 
plaintiffs  to  any  one  for  payment  until  about  the  17tli  or 
18th  of  March.  On  or  about  the  17th  or  18th  of  March  the 
plaintiffs  applied  personally  to  Conning  &  Co.  for  payment. 
Written  applications  for  payment  not  unaccompanied  in  the 
end  with  threats  were  subsequently  made  by  the  plaintiffs 
to  Conning  &  Co.  on  the  21st  March,  and  between  that  date 
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tiffs  and  the  25tli.  On  the  27th  of  March,  Conning  &  Co. 
stopped  payment,  and  on  the  28th  of  March,  1879,  applica- 
tion was  for  tlie  first  time  made  by  the  plaintiffs  to  the  de- 
fendants in  a  letter  of  that  date.  The  defendants  replied 
that  they  had  paid  Conning  &  Co.  for  the  oil,  and  repudi- 
ated all  liability  to  the  plaintiffs,  whereupon  this  action  was 
brought.  Whether  Messrs.  Conning  &  Co.  were  the  agents 
of  the  defendants  to  make  the  contract  which  they  made, 
or  to  bind  the  defendants  thereby  is  a  question  of  fact.  I 
think  they  had  the  defendants'  authority  to  do  so.  The 
letter  of  the  10th  of  March  appears  to  me  to  be  an  order  to 
buy  for  and  on  behalf  of  the  defendants  in  *the  way  [105 
in  which  a  broker  may  properly  be  requested  to  buy,  viz., 
in  his  own  name,  but  still  as  a  broker  and  for  a  principal 
behind.  This  is  exactly  what  Conning  &  Co.  did,  and  I 
think  that  they  had  authority  to  and  did  bind  the  defend- 
ants by  that  contract,  the  terms  of  which  were  cash,  less  2^ 
per  cent,  discount,  or  before  delivery,  if  required.  The  next 
question  is  whether  anything  has  happened  to  exonerate 
the  defendants  from  liability  under  this  contract. 

There  are  two  classes  of  sales  through  an. agent  to  an  un- 
disclosed principal  which  it  is  necessary  to  distinguish. 
1.  Where  the  seller  supposes  himself  to  be  dealing  with  a 
principal,  but  discovers  afterwards  that  he  has  been  selling 
to  an  agent,  and  that  there  is  an  undisclosed  principal  be- 
hind, the  law  allows  the  seller  to  have  recourse  on  such  dis- 
covery to  the  undisclosed  principal,  provided  always  (see 
per  Lord  Tenterden,  C.J.,  and  Bayley,  J.,  in  Thompson  v, 
Davenport {*)),  that  the  principal  has  not  meanwhile  paid 
the  agent,  or  that  the  state  of  accounts  between  the  princi- 
pal and  agent  does  not  render  it  unjust,  i.e.,  inequitable  that 
the  seller  should  any  longer  look  to  the  principal  for  pay- 
ment.    This  statement  of  the  proviso  which  relieves  the  un- 
disclosed principal  in  certain  cases  from  all  necessit}^  to  pay 
the  seller,  was  thought  by  Parke,  B.,  and  the  other  judges 
in  Heald  v,  Kenworthyi^),  to  be  too  large  without  further 
explanation,  and  they  expressed  the  view  that  the  only  case, 
in  which  the  seller  under  such  circumstances  was  precluded 
from  having  recourse  to  the  undisclosed  principal  when  dis- 
covered, was  when  the  seller  by  some  conduct  of  his  own 
had  misled  the  principal  into  paying  or  settling  with  his 
agent  in   the  interim.     The  principal,  such  is  the  reasoning 
of  the  Court  of  Exchequer,  has  originally  authorized  his 
agent  to   create  a  debt,  and  the  principal  cannot  be  dis- 
charged from  the  debt  unless  the  seller  has  estopped  him- 

(•)  9  B.  <fe  C,  78.  («)  10  Exch.,  745 ;  24  L.  J.  (Ex.),  76. 
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self  by  his  conduct  from  enforcing  it  against  liina.  The 
Court  of  Queen's  Bench  m  Armstrong  v,  Stokes  {'),  do  not 
adopt  this  narrower  version  of  Lord  Tenterden's,  and  Mr. 
Justice  Bay  ley's  proviso.  They  revert  to  the  wider  lan- 
guage used  by  Lord  Tenterden,  C.J.,  and  Bay  ley,  J.,  in 
Thompson  v.  Davenport  {^),  and  it  must  now  be  taken  to  be 
106]  the  *law  that  a  seller  who  has  given  credit  to  an 
agent  believing  him  to  be  a  principal  cannot  have  recourse 
against  the  undisclosed  principal,  if  the  principal  has  bona 
fide  paid  the  agent  at  a  time  when  the  seller  still  gave  credit 
to  the  agent,  and  knew  of  no  one  else  except  him  as  princi- 
pal. 2.  The  present  case  is  one  that  belongs  to  a  distinct 
but  analogous  class.  At  the  time  of  the  dealing  in  the 
goods  the  seller  was  informed  that  the  person  who  came  to 
buy  was  buying  for  a  principal,  but  w^as  not  told  and  did 
not  ask  who  that  principal  was,  nor  anything  further  about 
him.  Thompson  v.  Davenport  (*)  is  the  leading  authority 
to  show  that,  in  such  a  case  where  no  payment  or  settle- 
ment in  account  between  the  undisclosed  principal  and  his 
agent  has  intervened,  the  seller  may  afterwards  have  re- 
course to  the  undisclosed  principal.  But  what  if  the  undis- 
closed principal  has  meanwhile  innocently  paid  or  settled 
with  his  agent  ?  IE  indeed  such  payment  or  settlement  is 
the  result  of  any  misleading  conduct  on  the  part  of  the 
seller,  then  no  doubt  the  general  principles  alluded  to  in 
Heald  v.  Kenworthyi^)  would  equally  apply,  and  the  seller 
could  no  longer  pursue  his  remedy  against  the  man  whom 
he  had  misled.  But  is  this  the  only  proviso,  or  must  a 
wider  proviso  still  in  the  present  class  of  cases  be  engrafted 
on  the  statement  of  the  rule  similar  to  the  proviso  as  finally 
sanctioned  in  Armstrong  v.  Stokes  (*)  was  a  case  in  which  at 
the  time  of  the  sale  exclusive  credit  had  been  given  by  the 
seller  to  the  agent  who  bought  in  his  own  name  as  principal. 
In  the  present  instance  the  agent  bought,  it  is  true,  in  his 
own  name,  but  held  out  to  the  seller  the  additional  advan- 
tage of  the  credit  of  an  unnamed  principal  behind.  Wliat 
difference  to  the  liability  of  the  principal  does  this  make^ 
It  is  obvious  that  when,  as  m  Armstrong  v,  Stokes  {')^  the 
seller  deals  exclusively  with  the  agent  as  principal,  the  seller 
sells  knowing,  if  his  buyer  turns  out  to  have  a  principal  be- 
hind him,  the  principal  will  have,  at  all  events,  been  justi- 
lied  in  assuming  as  the  fact  is  that  the  seller  deals  simply 
with  the  agent.  The  principal  may  be  expected  to  arrange 
with  his  agent  on  this  basis.     If  before  recourse  is  had  to 

(•)  Lftw  Rep.,  1  Q.  B.,  699;    3  Eng.         («)  9  B.  &  C.  78. 
Rep.,  217.  O  10  Ex.,  739;  24  L.  J.  (Ex.),  7G. 
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him  the  undisclosed  principal  has  put  his  agent  in  funds  to 
pay,  the  seller  cannot  *afterwards  object  that  the  [107 
undisclosed  principal  who  had  a  right  to  suppose  his  credit 
was  not  looked  to  in  the  matter  should  have  held  his  hand. 
The  case  is  altered  where  the  agent  when  buying  states  that 
he  has  a  principal  whose  existence,  though  he  does  not  name 
him,  he  is  authorized  in  mentioning.  I  think  that  the  lia- 
bility of  the  principal,  who  under  such  circumstances  pays 
his  agent,  to  pay  over  again  to  the  seller  must  depend  in 
each  case  on  what  passes  between  the  seller  and  the  agent 
acting  within  the  scope  of  his  authority,  and  on  the  precise 
nature  of  the  contract  which  the  agent  has  lawfully  made. 
In  the  present  instance  the  plaintiffs  were  informed  that 
Conning  &  Co.  bought  as  agents,  and  that  they  had  an  un- 
disclosed principal  in  the  transaction.  The  plaintiffs  sold, 
trusting  partly,  but  not  wholly  to  the  credit  of  the  agent, 
for  in  fact  they  relied  on  the  credit  of  an  unknown  and  un- 
named principal  to  the  disclosure  of  whose  name  they  were 
entitled  on  demand.  The  contract  was  for  cash  ;  the  price 
was  if  not  received  before  delivery  to  be  payable  forthwith 
upon  delivery.  The  essence  of  such  a  transaction  is  that 
the  seller  as  an  ultimate  resource  looks  to  the  credit  of  some 
one  to  pay  him  if  the  agent  does  not.  Till  the  agent  fails 
in  payment  the  seller  does  not  want  to  have  recourse  to  this 
additional  credit.  It  remains  in  the  background :  but  if, 
before  the  time  comes  for  payment,  or  before,  on  non-pay- 
ment by  the  agent,  recourse  can  be  fairly  had  to  the  princi- 
pal whose  credit  still  remains  pledged,  the  principal  can 
pay  or  settle  his  account  with  his  own  agent,  he  will  be  de- 
priving the  seller  behind  the  seller's  back  of  his  credit.  It 
surely  must,  at  all  events,  be  the  law  that  in  the  case  of  sale 
of  goods  to  a  broker  the  principal  known  or  unknown  can- 
not, by  paying  or  settling  before  the  time  of  payment  comes 
with  his  own  agent,  relieve  himself  from  responsibility  to 
the  seller,  except  in  the  one  case  where  exclusive  credit  was 
given  by  the  seller  to  the  agent.  But  may  the  payment  or 
settlement  to  or  with  the  agent  be  safely  made  in  such  a 
case  after  the  day  of  payment  has  arrived,  and  if  so  within 
what  time  ?  It  seems  to  me  that  it  can  only  safely  be  made 
if  a  delay  has  intervened  which  may  reasonably  lead  the 
principal  to  infer  that  the  seller  no  longer  requires  to  look 
to  the  principal's  credit,  such  a  delay  for  example  as  leads 
to  the  inference  that  the  debt  is  paid  by  the  agent,  or  to  the 
inference  that  though  the  *debt  is  not  paid  the  seller  [108 
elects  to  abandon  his  recourse  to  the  principal  and  to  look 
to  the  agent  alone.     Here  the  defendants  parted  with  tlieac- 
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ceptance  on  the  15tb,  it  was  discounted  on  the  17th.  The 
plaintiffs  had  only  given  delivery  on  the  13th  of  eight  of 
the  casks,  and  of  three  upon  the  15th.  It  does  not  appear 
to  me,  without  laying  any  stress  on  the  question  of  the 
days  of  grace,  that  the  defendants  on  the  17th  of  March 
had  any  reason  at  all  to  believe  that  the  sellers  of  the  goods, 
whoever  they  might  be,  had  no  longer  any  claim  upon  any 
one  except  the  broker.  The  fact  is  the  defendants  trusted 
their  own  broker.  They  made  a  mistake  and  must  pay  for 
it.  The  language  of  Lord  Ellenborough  in  Kyvier  v. 
Suwercropp  {^)  is  consistent  with  this  view  of  the  law,  and 
it  is  one  which  has  since  been  adopted  in  Heald  v.  Ken- 
worthy  {^\  Up  to  the  17th  of  March  I  see  nothing  accord- 
ingly wliich  relieves  the  defendants  from  responsibility. 
Did  the  delay  beyond  that  date  and  the  failure  of  the  brok- 
ers do  so?  if  there  was  any  reason  to  believe  that  in  con- 
sequence of  the  delay  the  defendants'  position  towards  their 
agents  had  been  injuriously  affected,  then  the  defendants 
would  to  that  extent  be  discharged.  But  I  see  no  evidence 
that  it  was  so.  The  defendants  accordingly  in  my  judg- 
ment remain  liable  for  the  price  of  the  goods,  and  judgment 
must  be  given  for  the  plaintiffs  with  costs. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs :  Field,  Iioscoe&  Co,^  for  Bateson. 
Solicitors  for  defendants:    Clark  <£•  Son^   for  Dunning 
&  Kay. 

0)  1  Camp.,  109.  («)  10  Exch.,  739 ;  24  L.  J.  (Ex.),  76. 


See  26  Eng.  R.,   48  note;    23  id.,  1866,  the  firm  of  Ruger  Brothers  had 

152  note.  been    carrying  on    business    in    Nevv^ 

The  case  of  Schaefer  v.  Henekel,  re-  York  as  shipbrokers,  chartering  ves- 

f erred  to   in   note  23  Eng.  R.,  152,  is  sels  and  collecting  the  freight  moneys 

reported   75   N.    Y.,  378,   and   7  Abb.  on  vessels  consigned  to  them.     Aboat 

N.  C,  1  ;  and  see  note,  page  12.  that  time  the  finn,  being  embarrassed 

In  an  action  by  a  principal  to  recover  in  business,  and  desiring  to  protect  the 

the  price  of  goods  sold  for  him  by  an  moneys   so   received   from   seizure  by 

agent  or  factor  who  did  not  disclose  his  their  general    creditors,   caused    their 

principal,  the  purchaser  may  set  off  a  book-keeper,   the   plaintiff's  intestate, 

debt  due  to  him   from   such  agent  or  to  open  an  account,  in  his  own  name, 

factor,  unless  he  knew  at  the  time  that  with    the    defendant,    in     which    all 

his  vendor  was  acting  as  an  agent  or  moneys  received   by  the   firm,   in  the 

factor,   or   unless  circumstances   were  course  of  its  business,  were  deposited 

brought  to  his  knowledge  which  would  up  to  August  20,  18G6,  the  book-keeper 

necessarily  put  him  on  inquiry  in  re-  managing  the  said  account  in  accord- 

gard  thereto.     Mere  public  rumor  or  ance  with  the  instructions  and  direc- 

knowledge  possessed  by  others  in  re-  tions  of  the  said  firm.     Prior  to  July 

gard  to  that  fact,  will  not  deprive  him  23,   180G,  the  defendant  received  and 

of  his   right  of  set-off  :   Pratt  v.  Col-  discounted,   in   the   regular   course  of 

lins,  20  Hun,  120.  business,  a  note  made  by  Kuger  Broth- 

For  several  years  prior  to  July  13,  ersJ,  which  became   duo   on   that  day. 
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Thereafter,  and  on  August  16,  the  de-  a  larger  tract  of  fifty  acres,   to  one 

fendant  charged  the  amount  due  on  Nehemiah  Shannon,  who  agreed  to  pay 

the  said  note  to  the  account  so  kept  by  a  mortgage  covering  the  whole   fifty 

the  Intestate,  and  offered  to  pay  over  acres  as  a  part  of  the  purchase-money, 

the  balance  of  the  account  to  him.  Thereafter,    the    mortgage    was    con 

In  this  action  brought  by  him  to  re-  veyed  to  Shannon's  wife,  who  fore- 
cover  the  full  amount  of  the  deposit ;  closed  it  by  advertisement,  and  bought 
held,  that  the  bank  was  entitled  to  in  a  part  of  tlie  fifty  acres  for  the  full 
set  off  the  amount  due  on  the  said  note  amount  due  ;  the  part  so  purchased 
against  the  said  account.  being  substantially  that  covered  by  the 

On  April  30,  1869,  the  firm  of  Ruger  contract,  except  that  it  was  claimed 
Brothers  obtained  a  discharge  in  bank-  that  the  description  did  not  include  the 
ruptcy.  Held«  that  the  firm  was  there-  strip  in  question.  Upon  the  trial,  evi- 
by  relieved  from  all  liability  to  the  dence  was  received  against  the  plain- 
persons  for  whom  the  said  moneys  had  tiff's  objection  and  exception,  to  show 
been  collected,  and  that  it  could  not  that  Nehemiah  made  the  contract  as 
therefore  be  claimed  that  the  moneys  the  agent  for  and  in  behalf  of  his  wife, 
so  deposited  with  the  defendant  15e-  who  thereafter  entered  into  possession 
longed  to  such  persons,  and  not  to  the  of  the  premises  with  him,  and  that  the 
said  firm :  Falkland  v.  St.  Nicholas  amount  due  upon  the  contract  had 
Nat.  Bank,  21  Hun,  450.  been  fully  paid  to  the  plaintiff. 

In  this  action,  brought  to  recover,a        Held,  that  the  evidence  was  properly 

triangular  strip  of  land,  it  appeared  admitted.     That  plaintiff  could  not  re- 

that  the  plaintiff  had,   in  1856,  con-  cover  the  land:    Gurley  v.   Pitts,   24 

tracted,  by  a  sealed  instrument,  to  con-  Hun,    571,    distinguishing    Briggs   v, 

vey  about  twenty-five  acres  of  land  Partridge,  64  N.  Y.,  864. 
(including  the  strip  in  question),  part  of 


[5  Queen's  Bench  Division,  109.] 
Jan.   12,  1879. 

*Whaley  Bridge  Calico  Printing  Company  v.    [109 

Greenland  Smith. 

Company — Promoter — Fiduciary  Relation — Skcret  Profit  made  hy  Promoter — Pighi  of 
Company  to  Enforce  Agreement  made  in  favor  of  Promoter. 

G.  had  purchased  certain  calico  printing  works  for  the  sum  of  £15,000.  G.  and  S. 
araociated  themselves  tc^ether  as  promoters  of  a  company  formed  for  the  purchase  of 
the  works  from  G.,  and  for  the  purposes  of  the  negotiations  for  such  purchase  a  con- 
tract, which  the  jury  found  to  oe  a  sham  contract,  was  entered  into  between  them 
for  the  pretended  sale  of  the  works  by  G.  to  S.  for  £20,000.  The  company  was  ul- 
timately formed,  its  directors  being  nominees  of  G.  and  S.,  and  the  works  were  con- 
veyed by  G.  and  S.  to  the  company  for  £20,000.  It  was  agreed  between  G.  and  S. 
that  6.  should  pay  the  sum  of  £3,000  out  of  the  purchase-money  to  S.,  but  this  agree- 
ment was  not  communicated  to  the  directors  of  the  company  when  the  sale  to  the 
company  was  effected : 

Heid^  by  Bowen,  J.,  on  further  consideration,  that  S.,  as  a  promoter  of  the  com- 
pany, was  not  entitled  to  secure  any  profit  to  himself  out  of  the  formation  of  the 
company  without  the  knowledge  of  the  directors,  and  that  such  being  the  case  the  com- 
pany were  entitled  to  treat  the  agreement  made  between  G.  and  S.  as  made  bv  S. 
on  their  behalf,  and  to  enforce  it  against  G.,  and  that  consequently  they  could  re- 
cover from  G.  so  much  of  the  £3,000  which  he  had  ^reed  to  pay  to  S.  as  remained 
unpaid. 

This  was  a  case  reserved  for  further  consideration  by 
Bowen,  J.     The  facts  and  arguments  suflBciently  appear 

29  Eng.  Kep.  25 
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from  the  judgment.  The  case  was  argued  on  further  con- 
sideration by 

Russell^  Q.C.,  Her  Schelly  Q.C.,  and  French^  for  the  plain- 
tififs. 

Amhrose^  Q.C.,  and  Oouldthorp^  for  the  defendants. 

The  following  authorities  were  referred  to:  MacKay*s 
Case  (*) ;  Bagnall  v.  Carlton  (*) ;  Phosphate  Sewage  Com- 
pany V.  Hartmont  (^)  \  Craig  v.  Phillips  {*)\  Erlanger  v. 
New  Sombrero  Phosphate  Company  (*). 

Jan.  12.  BowEN,  J.:  This  is  an  action  brought  by  the 
Whaley  Bridge  Calico  Printing  Company,  Limited,  against 
Robert  Ellis  Green,  the  vendor  to  the  company  of  certain 
110]  works  and  premises.  John  Smith,  a  defendant  joined 
in  the  suit,  did  not  appear  to  Mefend,  and  the  present  ques- 
tion arises  wholly  between  the  defendant  Green  and  the 
company. 

In  or  about  May,  1876,  the  defendant  Green  purchased 
certain  calico  printing  works  and  premises  situate  at  Wha- 
ley Bridge,  near  Buxton,  for  the  sum  of  £16,000.  The  de- 
fendant John  Smith  was  the  manager  in  Mr.  Green's 
employment  at  the  time,  and  various  negotiations  took  place 
between  Green  and  Smith  as  to  the  working  of  the  premises 
for  Green  himself,  and  as  to  their  resale  to  some  company. 
Ultimately,  on  the  13th  of  October,  1876,  the  plaintiff  com- 
pany was  incorporated  for  the  purpose  of  purchasing  and 
working  these  works,  and  on  the  2d  of  February,  1877,  the 
premises  were  conveyed  to  the  company  by  Smith  and  Green 
for  the  sum  of  £20,000,  Green  having  previously  purported 
to  sell  the  premises  to  Smith  for  £20,000  by  a  contract  of  the 
19th  of  September,  which  the  jury  found  was  a  sham  con- 
tract, and  which  (if  a  sham  contract)  was  obviously  intended 
to  be  used  for  the  purpose  of  the  negotiations  with  the  com- 
pany. 

The  immediate  question  in  the  present  case  turns  upon 
the  following  findings  of  the  jury  : 

1.  That  Green  was  a  promoter  of  the  company  from  the 
29  th  of  August. 

2.  That  before  the  2d  of  February  the  board  of  directors 
knew  that  Green  had  previously  purchased  the  property  for 
£15,000  only. 

3.  That  at  the  date  of  the  incorporation  of  the  company 
there  was  an  agreement  between  Smith  and  Green  that  Smith 


O  2Ch.  D.,  1. 

(«)  6  Ch.  D.,  371 ;  22  Eng.  R.,  708. 

(3)  5  Ch.  D.,  G94 ;  22  Eng.  R.,  167. 


O  3  Ch.  D.,  722. 

C^)  8  App.  Cas.,  1218  ;  24  Eng.  R.,  774. 
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should  have  £3,000  out  of  the  purchase-money  paid  by  the 
plaintiff  company. 

It  was  agreed  that  the  court  should  have  power  to  draw 
all  further  inferences  of  fact. 

The  first  claim  put  forward  on  behalf  of  the  plaintiff  com- 
pany was  to  have  refunded  to  them  the  £5,000  the  difference 
between  the  £20,000  purchase-money,  and  the  price  at  which 
Green  himself  had  bought. 

This  claim,  in  my  opinion,  cannot  be  sustained.     The  coni- 

Eany  bouglxt  with  their  eyes  open  as  to  the  price.  They 
new  Green  had  in  fact  given  only  £15,000  for  the  works. 
A  fraud  was  no  doubt  practised  upon  them  in  respect  of  the 
contract  of  the  19th  of  *September,  assuming  the  find-  [111 
ing  of  the  jury  to  be  correct,  for  it  is  clear  that  Green  and 
Smith  induced  the  company  to  suppose  that  there  was  a 
genuine  contract  of  sale  for  £20,000,  under  which  Smith  had 
become  the  purchaser.  In  reality,  this  contract  was  a  mere 
sham,  and  Green,  by  the  agreement  referred  to  in  the  last 
finding  of  the  jnrv,  had  arranged  with  Smith  to  pay  him 
back  £3,000  out  of  the  £20,000  purchase-money.  It  is  true 
that  the  property  in  question  appears  upon  the  evidence  to 
be  fully  worth  £20,000,  but  this  does  not  prevent  the  use 
made  of  the  sham  contract  from  having  been  fraudulent. 
In  any  action  for  deceit  based  on  this  ground  a  jury  might 
perhaps  have  assessed  at  £3,000  the  damages  recoverable  by 
the  company  against  Smith  and  Green,  should  the  jury  have 
thought  that  this  sham  contract  induced  the  company  to 
give  £3,000  more  than  thev  otherwise  need  have  done. 

The  plaintiffs,  however,  have  not  asked  for  damages  to  be 
assessed  in  this  manner.  What  they  desire  is  to  enforce 
against  Green  the  secret  agreement  to  pay  over  £3,000  to 
Smith,  upon  the  ground  that  they  are  entitled  to  treat  this 
contract  with  Smith  as  made  for  the  profit  of  the  plaintiff 
company  and  not  for  Smith. 

The  relief  afforded  by  equity  to  companies  against  pro- 
moters, who  have  sought  improperly  to  make  concealed 
profits  out  of  the  promotion,  is  only  an  instance  of  the  more 
general  principle  upon  which  equity  prevents  the  abuse  of 
undue  influence  and  of  fiduciary  relations.  The  term  pro- 
moter is  a  term  not  of  law,  but  of  business,  usefully  sum- 
ming up  in  a  single  word  a  number  of  business  operations 
familiar  to  the  commercial  world  by  which  a  company  is 
generally  brought  into  existence.  In  every  case  the  relief 
granted  must  depend  on  the  establishment  of  such  relations 
between  the  promoter  and  the  birth,  formation  and  floating 
of  the  company,  as  render  it  contrary  to  good  faitU  that  the 
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promoter  should  derive  a  secret  profit  from  the  promotion. 
A  man  who  carries  about  an  advertising  board  in  one  sense 
promotes  a  company,  but  in  order  to  see  whether  relief  is 
\)btainable  by  the  company  what  is  to  be  looked  to  is  not  a 
word  or  name,  but  the  acts  and  the  relations  of  the  parties. 
In  the  present  instance,  Green  and  Smith  agreed  to,  and  did 
bring  out  the  present  company  for  the  purpose  of  purchas- 
ing the  chemical  works  and  premises  on  their  own  terms. 
112]  'I'he  board  of  directors  *oonsisted  of  their  nominees, 
and  in  order  to  make  the  purchase  run  more  smoothly  a 
sham  contract  of  purchase  was  on  the  19th  of  Septenaber 
flashed  before  the  eyes  of  the  directors  as  if  it  were  a  real 
contract  by  both  Smith  and  Green.  The  relation  in  which 
Smith  by  these  acts  placed  himself  towards  the  company  is 
one  in  which  equity  will  not  allow  him  to  retain  any  secret 
advantage  for  himself.  He  had  a  perfect  right  to  agree  with 
Green  that  he  should  be  remunerated  to  the  extent  of  £3,000 
provided  such  agreement  was  made  with  the  knowledge  and 
assent  of  the  company.  But  the  company  have  a  clear  right 
to  treat  all  profit  made  by  Smith  out  of  such  a  transaction 
as  profit  belonging  to  them,  and  it  was  hardly  disputed,  and 
in  my  opinion  cannot  be  successfully  denied,  that  if  Green 
had  actually  paid  the  £3,000  to  Smith,  Smith  might  be  com- 
pelled to  pay  over  to  the  company  the  clear  profit  left  after 
deducting  what  he  had  expended  in  the  promotion.  But  it 
is  said  that  the  contract  cannot  be  enforced  against  Green  so 
far  as  it  remains  still  unexecuted,  that  there  is  no  instance 
which  can  be  found  in  the  books  in  which  a  company  has 
been  allowed  to  recover  for  its  own  benefit  on  a  similar  un- 
executed contract,  and  that  as  Smith  could  not  enforce 
against  Green  a  contract  based  on  an  illegal  consideration, 
so  neither  can  the  company. 

This  objection  seems  to  me  unfounded.  There  is,  in  the 
first  place,  nothing  illegal  in  the  contract  that  Smith  should 
receive  £3,000  out  of  the  sale,  provided  it  was  not  to  be  kept 
secret  from  the  company  when  the  company  was  induced  to 
negotiate  for  the  purchase.  It  is  said,  indeed,  that  the  agree- 
ment for  the  £3,000  was  anterior  in  date  to  the  beginning  of 
the  promotion  of  this  particular  company.  This  may  have 
been  so ;  but  the  agreement,  as  the  jury  have  found,  was 
continued  and  applied  to  the  formation  of  this  particular 
company.  As  soon  as  Smith  and  Green  fonned  the  com- 
pany and  nominated  its  board,  it  became  their  duty,  in  my 
opinion,  to  inform  the  company  of  this  private  arrangement 
between  them.  Thereupon  the  company  might  either,  at  its 
option,  decline  the  proposed  purchase  or  accept  it,  claiming 
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the  benefit  of  Smith's  bargain,  or,  might,  if  they  thought  it 
reasonable,  sanction  the  agreement  and  allow  Smith  to  re- 
tain the  profit  himself.  The  company  cannot  be  worse  oflE 
because  the  *existence  of  this  contract  was  concealed  [113 
from  them.  The  contract,  it  is  true,  has  not  been  as  yet  fully 
executed,  but  nothing  remains  to  be  done  under  it  except 
the  payment  of  money,  and  the  right  to  this  is  a  profitable  . 
right,  of  which  the  company  are  entitled  to  insist  on  availing 
themselves.  It  does  not  lie  in  Green's  mouth  to  say  that  his 
own  bargain  with  Smith  was  a  fraudulent  one  and  therefore 
cannot  be  enforced :  Allegans  suam  turpitudinem  non  est 
audiendus.  In  order  to  recover  against  Green,  the  com- 
pany do  not  indeed  require  to  prove  that  Green  was  fraud- 
ulent. It  is  enough  to  show  that  this  is  a  profit  coming  to 
their  agent  to  the  benefit  of  which  they  are  entitled.  It  is 
not,  perhaps,  every  contract  which  a  cestui  que  trust,  even 
under  similar  circumstances,  could  in  this  manner  enforce. 
In  many  unexecuted  contracts  the  principal  could  not  sub- 
stitute himself  in  the  agent's  place,  as  the  person  for  whose 
benefit  the  contract  was  to  be  performed,  without  altering 
substantially  the  character  of  the  contract.  But  where  noth- 
ing has  to  be  done  under  the  contract  but  payment  of  money 
to  the  agent,  I  think  that  the  principal,  under  circumstances 
such  as  these,  is  entitled  to  stand  m  the  agent's  shoes  and 
compel  a  payment  of  money  directly  to  himself. 

It  has  been  contended,  on  behalf  of  the  defendants,  that 
neither  in  the  statement  of  claim  nor  at  the  trial  was  relief 
sought  on  this  ground  ;  and  it  was  further  urged  that  it  was 
too  late  for  the  plaintiff  company  to  insist  on  suing  Green 
Jor  the  £3,000,  inasmuch  as  before  action  brought  Smith  had 
himself  brought  an  action  against  Green  in  his  own  name, 
and  had  received  already  two  sums  of  £400  each  from  Green 
under  the  agreement ;  one  sum  prior  to  the  action,  one  sum 
as  part  of  the  terms  on  which  he  had  agreed  to  abandon  it. 
The  defendants'  counsel  further  urged  that  the  settlement 
of  this  action  between  Green  and  Smith  had  been  eflFected 
with  the  knowledge  of  the  plaintiff  company,  and  that  it 
would  be  inequitable  to  allow  the  plaintiff  company  now  to 
sue  Green.  It  is  true,  the  plaintiffs'  right  to  enforce  against 
Green  the  payment  of  the  £3,000  was  not  a  point  made  dis- 
tinctly at  the  trial  before  the  final  speech  at  the  trial  of  the 
plaintiffs'  counsel ;  but  it  was  made  then,  and  made  without 
objection  by  the  defendants'  counsel.  And  the  course  taken 
at  the  trial  by  consent  of  *all  parties,  was  to  leave  [114 
certain  specific  questions  of  fact  to  the  jury,  and  to  reserve 
all  other  inferences  of  fact  for  the  court.     It  appears  to  me 
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the  plaintiflFs  cannot  now  be  precluded  from  insisting  on 
shaping  tlieir  claim  as  they  have  done  before  me,  and  on  the 
best  opinion  that  I  can  form  on  the  materials  and  corre- 
spondence before  me,  the  plaintiff  company  never  authorized, 
or  sanctioned,  or  acquiesced  in  any  settlement  between 
Smith  and  Green  which  ought  now  to  preclude  them  from 
bringing  this  action. 

The  advisers  of  the  company  were  no  doubt  aware  that 
Smith  was  suing  on  an  alleged  agreement  of  this  kind,  but 
they  were  led  to  believe  by  Green  that  no  such  agreement 
existed.  I  think  that  they  are  entitled  still  to  call  on  Green 
to  pay  over  £1,200  which  is  the  balance  payable  to  the  com- 
pany after  deducting  the  £800  already  received  by  Smith, 
and  to  have  deliverea  up  to  them  the  bill  for  £1,000,  the  ne- 
gotiation of  which  is  sought  to  be  restrained  (*).  The  plain- 
tiffs therefore  must  have  judgment  for  £1,200  with  costs,  and 
an  injunction  against  the  negotiation  of  the  bill,  coupled 
with  an  order  that  the  bill  be  delivered  up  to  them  to 
cancel. 

Judgment  accordingly. 


Solicitors  for  plaintiffs :  Clarke,  Woodcock  &  JRylands. 
Solicitors  for  defendants :  Dangerfield  cfe  Blythe. 

(')  The  price  of  the  works  had  been  gotiation  of  the  bill,  and  set  it  off  against 

paid  partly  in  bills,  and  this  was  the  last  £1,000  of  the  £3,000  agreed  to  be  paid  by 

of  such  bills  that  remained  unnegbtiated.  Green  to  Smith. 
The  plaintiffs  sought  to  restrain  the  ne- 


See  27  Eng.  Rep.,  387  not©  ;  Id.,  813 
note. 

The  rule  applicable  to  ordinary  trus- 
tees, including  agents,  bailees  and  the 
Jike.  where  they  Lave  misappropriated 
the  funds  intrusted  to  them,  is  not  ap- 
plicable to  a  public  officer  who  gives 
bond  to  secure  a  full  accounting  for 

t/je  funds   which    may  come  into  his 

iiands  as  such  officer. 

baiie  ^^7*^*'"^   trustee   is   not  a  mere 

hiahlnds^^^^  money  which  comes  into 

«ted  bv  tl   *^  ®"       officer,  and  exoner- 

^ith.   jif         exercise  of  ordinary  care, 

^'^^'^ty  is   Vf^oc©  thereto  ;     but   his  lia- 

Amount     f^^  ^y  ^''^    bond,    and  the 

«acli  linb**!-'^^''^^  ^®  receives  measures 

^liich  cT.^^^  technicol  title  to  the  money 

jg°/>^ce^     ^«  info  the  Jiands  of  a  pub- 

5^1  f      ^or  which  bond  is  ^iven,  is  in 

truJ^for**  iovfnship  tru.stee  is  in  de- 
^^nds  T^ceixe^  by  liim  as  such 
Resort  must  be  liad  to  bis  bond 


if  his  individual  responsibility  is  insuf- 
ficient. Such  funds  cannot  be  fol- 
lowed in  the  hands  of  third  parties,  as 
in  the  case  of  ordinary  trustees:  Lin- 
ville  c.  Leininger,  73  Ind.,  491. 

One  occupying  a  position  of  trust  to- 
wards  another,  cannot  purchase  prop- 
erty of  his  cestui  que  trusty  or  at  a  pub- 
lic sale  thereof :  Dodge  t.  Cole,  97 
Ills.,  338  ;  Newcomb  c.  Brooks,  16  VV. 
Va.,  32  :  Black  tj.  Childs,  14  S.  C,  312. 

WTiere  there  are  several  fiduciaries, 
one  cannot  purchase  from  another : 
Newcomb  c.  Brooks,  16  W.  Va.,  32. 

The  promoters,  projectors  or  organ- 
izers of  a  corporation  or  association  i^o 
not  stand  in  a  fiduciary  relation  with 
the  shareholders.     They  may  sell  prop- 
erty to  such  association  at  such  prices 
as  may  be  agreed  upon  between  them 
without  reference  to  the  original  cost. 
They  are  not  bound  to  disclose  the 
profits  they  realize  by  the  transaction  ; 
Lungren  p.  Pennell,  1*3  Cent.  L  J.,  'iW, 
Supreme  Court,  I'euu. 


Vol  v.]                            QUEEN'S  BENCH  DIVISION.  199 

Whaley  Bridge  Printing  Co.  v.  Green.  1879 

See  German,  etc.,  v,  Keifer,  43  Mich.,  amount  unpaid  upon  the  stock,  a  pro- 
105.  portionate  share  of  the  diiference  be- 
Where  a  director,  who  was  also  a  tween  the  par  value  of  the  stock  so 
stockholder  of  an  indebted  corpora-  transferred  and  cost  of  performance, 
tion,  as  director  aided  in  the  passage  it  appeared  that  the  contract  was  en- 
of  a  resolution,  by  which,  as  stock-  tered  into  and  assignment  made,  in 
holder,  he  appropriated  certain  bonds  good  faith,  after  full  deliberation  and 
which  were  assets  of  the  corporation  consultation,  with  the  knowledge  and 
to  his  own  use,  held,  that  he  was  liable  assent  of  all  the  directors  and  the 
to  the  creditors,  as  trustee,  for  the  stockholders  of  the  company,  as  the 
value  of  such  bonds:  Union,  etc.,  v.  only  means  to  insure  the  construction 
Douglass,  1  McCrary,  86.  of  the  road,  and  that  the  amount  ex- 
The  directors  of  a  corporation  are  pended  exceeded  the  actual  value  of 
subject  to  the  obligation  which  the  law  the  stock  and  bonds  delivered  in  pay- 
imposes    upon    trustees    and    agents,  ment. 

They  cannot  therefore,  with  respect  to  Held,  that  the  stock  so  transferred 

the  same  matters,  act  for  themselves  was  to  be  considered  as  full  paid-up 

and  for  it,  nor  occupy  a  position  in  con-  stock,   and  that  the   action  was    not 

flict  with  its  interests.  maintainable.      As    to    whether,    had 

Hence,  a  court  will   refuse  to  give  said  defendant  realized  a  sum  beyond 

effect  to  arrangements)  by  directors  of  the    amount    actually    expended,    it 

a  railroad  company  to  secure  at  its  ex-  would  have  enured  to  the  benefit  of 

pense  undue  advantage  to  themselves  the  company.  Qmere :  Van  Cott  v.  Van 

by  forming,  as  an  auxiliary  to  it,  a  new  Brunt,  82  N.  Y.,  535. 

company,  with  the  understanding  that  Where  the  financial  agent  and  ad- 

they  or  some  of  them  shall  become  viser  of  a  debtor  advances  money  and 

stockholders  in  it,  and  then  that  valu-  pays  the    creditors,  of    whom    he  is 

able  contracts  shall  be  given  to  it  by  one,  in  the  absence  of  anything  tend- 

the  railroad  company,  in  the  profits  of  ing  to  show  fraud,  the  mere  fact  that 

which  they  as  such  stockholders  shall  the  note  given  by  the  debtor  to  secure 

share.  the  advance  is  made  payable  to  an  out- 

The  contract  entered  into,  July  16,  side  party  is  immaterial,  and  furnishes 

1868,  by  the  Union  Pacific  Railroad  no  ground  for  invoking  the  rule  that 

('•ompany,  by  direction  of  the  executive  the  law  looks  with  jealousy  upon  all 

committee  of  the  board   of  directors  transactions  in  which  one  party  sus- 

with  Godfrey  &  Wardell,  which  the  lat-  tains  fiduciary  relations  to  the  other, 

ter  assigned  without  consideration  to  a  The  note  being  unimpeachable,  it  is 

new  company,  in  which  a  majority  of  immaterial  that  it  was  transferred  be- 

the  stock  was  taken  by  six  directors  of  fore  maturity:    Dickson  v.  Huse,  8  Mo. 

the  old  company,  declared  to  be  fraud-  App.  Rep.,  164. 

ulent  and  void :   Wardell  v.  Railroad  Though  a  former  trustee  may  pur- 
Company,  103  U.  S.,  651.  chase  the  property  of  his  cestui  que 
Defendant  V.   B.,  being  the  presi-  trust,  after  the  relation  of  trust  and 
dent  and  a  director  of  the  H.  A.  H.  R.  trustee  are  fully  and  completely  ended, 
Co.,  as  such  president  entered  into  a  if  he  act  with  entire  fairness  :    New- 
contract  with  C,  by  which  the  latter  comb  v.  Brooks,  16  W.  Va.,  32. 
agreed  to  build  and  equip  a  portion  of  If  a  fiduciary  purchase  trust  property 
•  the  road  for  a  certain  sum  in  stock  of  and   then  resells  it  to  a  purchaser  for 
the  company  and  for  a  certain  sum  in  valuable  consideration,  with  notice  of 
its    bonds.       Immediately    afterward,  the  character  of  his  title,  the  person  to 
and  in  accordance  with  a  previous  ar-  whom  the  fiduciary  occupied  the  fidu- 
rangement,  the  contract  was  assigned  ciary  relation  may,  at  his  option,  avoid 
by  C.  to  V.  B.,  who,  with  others  asso-  the    sale,   though    the    property    has 
ciated  with  him,  performed  the  con-  passed  into  the  liands  of  a  subpur- 
tract  at  an  expense  less  than  the  par  of  chaser  with  notice.     But  if  the  sub- 
the  stocks    and   bonds    agreed    to   be  purchaser  had  no  notice  of  the  charac- 
paid  therefor,  which  they  received.    In  ter  of  his  vendor's  title,  the  sale  cannot 
an  action    by    plaintiff,   among  other  be  set  aside,  but  the  party  can  have  re- 
things,    to    recover  of  V.   B.,  as  the  dress  against  the  fiduciary  personally 
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to  tlie  extent  of  the  profit  he  made  by  rate  salts  against  the  rest,  if  thecom- 
the  resale :  Newcomb  v.  Brooks,  16  plainant  had  full  knowledge  of  their 
W.  Va. ,  32.  interests  when  he  elected  to  sue  a  par- 
See  Black  V.  Childs,  14  S.  C,  312.  ticular  defendant :  German,  etc.,  v. 
Where  the  cestui  que  trust  intends  to  Keifer,  43  Mich.,  105. 
treat  a  sale  to  a  trustee  as  fraudulent,  he  One  who  claims  as  a  &(ma  ,/i<^  pur- 
must  disaffirm  the  sale  within  a  rea-  purchaser  without  notice  must  plead  : 
Bonable  time  after  tlie  facts  came  to  his  1,  that  he  has  paid  in  full  the  pur- 
knowledge  :  Newcomb  v.  Brooks,  16  chase  money  ;  2,  that  he  has  the  legal 
W.  Va.,  32  ;  German,  etc.,  v.  Keifer,  title  or  the  best  right  to  it ;  3,  that  he 
43  Mich.,  105.  purchased  bona  fide  without  notice. 

It    seems,   that    the    bringing   suit  Though  the  objection  that  such  a  de- 

against  only  one  of  several  persons  to  fence  is  not  sufficiently  pleaded  should 

recover  an  entire  Bum  received  by  him  be  taken  by  demurrer,  or  motion,  to 

under  a  constructive  trust,  but  divided  make  the  answer  more  definite  :  Black 

with  the  others,  should  preclude  sepa-  v.  Childs,  14  S.  C,  312. 


[6  Queen's  Bench  Division,  115.] 
Jan.  12,  1880. 


115]       *Spaight  and  Others  v.  Farnworth  and 

Another. 

Ship — Charterparty — Freight  payahU  "on  intake  Meanire  of  QiMtiiity  delivered " — 
Jfeaeurement  at  Part  of  Shipment — Lota  of  Fart  of  Cargo. 

A  cargo  of  deals  and  battens  consigned  to  the  defendants,  was  shipped  on  board 
the  plaintififs'  vessel  under  a  charterparty  by  which  freight  was  to  be  paid  on  deals, 
battens,  <&c.,  at  the  rate  of  £3  6«.  per  St.  Petersburg  standard  hundred  of  1980  su- 
perficial feet,  and  on  deal  ends  at  tho  rate  of  £2  Ix.  Id.,  per  the  like  hundred,  eight 
feet  and  under.  "  Freight  payable  on  deals  and  sawn  lumber  on  the  intake  measure 
of  quantity  delivered."  A  biU  of  lading  was  signed  for  a  specified  number  of  pieces, 
deals,  battens,  and  scaDtling,  making  freight  payable  "  as  per  charterparty."  The 
various  pieces  were,  in  the  ordinary  course  of  business,  measured  by  the  shipper  at 
the  port  of  shipment  and  their  dimensions  entered  in  a  specification ;  the  figures 
representing  such  dimensions  being,  before  shipment,  chalked  on  each  piece  respect- 
ively. During  the  voyaee  a  number  of  the  pieces  were  lost.  The  remainder  was 
delivered  at  the  port  of  destination,  but  the  measurement  figures  put  on  some  of  the 
pieces  delivered  had  become  obliterated.  The  dimensions  of  the  pieces  lost  were 
unknown ;  but  there  was  some  evidence  that  they  were  of  average  size  compared 
with  the  rest  of  the  cargo : 

Ifeldy  by  Bowen,  J.,  that  under  the  charterparty  freight  was  payable  on  the  meas- 
urement figures  as  ascertained  at  the  port  of  shipment,  and  not  on  the  quantity 
delivered  measured  at  the  port  of  discharge,  according  to  the  intake  moile  of  meas- 
urement ;  and  that,  having  regard  to  the  particular  circumstances,  the  amount 
might  be  calculated  by  assuming  that  the  pieces  lost  were  of  average  size  as  compared 
with  the  remainder,  and  making  a  proportionate  reduction  from  the  sum  total  of  the 
measurements  in  the  specification. 

This  was  an  action  for  the  balance  of  freight  due  under  a 
charterparty. 
At  the  trial  before  Bowen,  J.,  at  the  Liverpool  Summer 
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Assizes,  1879,  the  case  was  reserved  for  further  considera- 
tion, and  was  subsequently  argued  by 

HerscJtell^  Q.C.,  and  Kennedy^  for  the  plaintiffs. 
C.  Russell^  Q.C.,  and  TTarr,  for  the  defendants. 
The  facts  and  arguments  sufficiently  appear  in  the  judg- 
ment. 

Cut.  adv.  vult. 

1880.  Jan.  12.  Bowen,  J.:  The  question  in  this  case  is 
as  to  the  manner  in  which  freight  should  be  calculated  and 
paid  upon  a  cargo  of  deals  and  battens  carried  by  the  ship 
Shannon,  from  St.  George's,  New  Brunswick,  to  Liverpool. 

The  plaintififs  are  managing  owners  of  the  ship  Shannon, 
and  *the  defendants  are  timber  merchants  and  brokers  [116 
at  Liverpool,  and  consignees  of  the  cargo  in  question. 

The  cliarterparty  under  which  the  freight  was  payable 
and  on  the  construction  of  which  the  matter  partly  turns, 
was  dated  the  6th  of  September,  1878. 

The  cargo  was  to  consist  of  deals  and  battens,  with  deal 
ends  for  broken  stowage.  Freight  was  by  the  charterparty 
to  be  paid  on  deals,  battens,  &c.,  at  the  rate  of  £3  5^.  per 
St.  Petersburg  standard  hundred  of  1980  super,  feet,  and  on 
deal  ends  at  the  rate  of  £2  1^.  ^d.  per  the  like  hundred, 
eight  feet  and  under.  The  charterparty  contains  the  fol- 
lowing provision  as  to  freight.  "Freight  payable  on  deals 
and  sawn  lumber,  on  the  intake  measure  of  quantity  deliv- 
ered." 

A  cargo  of  deals  and  battens  and  deal  ends  was  duly  ship- 

E>d  at  St.  George's,  by  A.  H.  Gilmor,  jun.  &  Brothers,  for 
iverpool,  consigned  to  the  defendants,  and  the  bill  of 
lading  was  signed  for  a  specified  number  of  pieces,  deals, 
battens,  and  scantling,  and  a  specified  number  of  pieces  deal 
ends ;  and  freight  was  payable  as  per  charterparty. 

The  usual  course  of  business  at  St.  George's,  and  the  one 
adopted  in  this  instance  with  respect  to  the  measurement  of 
timber,  is  for  the  shipper  to  make  up  his  specification  show- 
ing the  number  of  pieces  shipped  of  various  dimensions. 
The  dimensions  are  arrived  at  by  measuring  the  length, 
breadth,  and  depth  of  the  various  pieces  of  timber,  and  on 
each  piece  of  timber  before  shipment,  is  chalked  the  figures 
representing  its  dimensions. 

There  are  various  ways  of  measuring  the  dimensions  of 
timber  ;  the  overall  method  of  measurement  is  one  measure- 
ment, by  the  diaper  is  another.  The  overall  measurement 
is  that  adopted  at  St.  George's.  In  the  measurement  of  the 
timber  the  sliip  takes  no  part.     The  pieces  are  measured 

29  Eng.  Rep.  26 
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alongside  of  the  ship  by  the  surveyor  of  the  shipper,  and 
pass  directly  from  tlie  surveyor's  hands  to  the  ship. 

There  is  no  dispute  as  to  the  exact  number  of  pieces  of 
timber  that  were  shipped.  The  cargo  consisted  of  between 
30,000  and  40,000  deals,  and  between  3,000  and  4,000  deal 
ends.  During  the  course  of  the  voyage,  owing  to  the  severe 
weather  encountered  by  the  vessel,  348  deals  and  303  deal 
117]  ends  were  lost.  The  remainder  *was  duly  delivered. 
On  some  of  the  pieces  delivered  the  measurement  put  on  at 
St.  George's  had  become  obliterated  during  the  voyage.  On 
some  the  measurement  still  renaained  marked.  The  dimen- 
sions of  the  timber  that  was  lost  were  not  known  either  to 
the  ship  or  consignees,  but  there  was  some  general  evidence 
that  the  dimensions  of  the  quantity  lost  were  average  dimen- 
sions as  compared  with  the  rest.  What  was  done  on  land- 
ing was  as  follows:  The  defendants  took  the  St.  George's 
marks  as  the  true  dimensions  on  all  the  pieces  where  the 
figures  still  remained  visible.  They  re-measured  de  novo  ac- 
cording to  the  overall  mode  of  measurement  all  the  pieces 
where  the  figures  had  become  illegible.  The  defendants 
claim  to  pay  freight  upon  these  two  sets  of  figures. 

The  result,  however,  of  this  mode  of  calculation  would  be 
that  the  dimensions  so  arrived  at  for  the  delivered  cargo,  if 
deducted  from  the  total  dimensions  in  the  specification, 
would  make  the  residue  representing  the  quantity  lost  on 
the  voyage  to  have  been  of  most  unusual  and  abnormal 
dimensions,  three  or  four  times  as  great  as  the  other  sizes  of 
timber  shipped,  assuming  always  that  the  specification  was 
accurate.  The  plaintiflFs,  the  shipowners,  object  to  this 
method  of  assessing  freight,  and  assuming  that  the  pieces 
lost  were  a  fair  average  of  the  cargo,  and  propose  to  deduct 
the  proportion  which  the  lost  pieces  bore  to  the  rest  of  the 
cargo,  and  to  pay  for  what  has  arrived  and  been  delivered 
on  the  St.  George's  specification.  It  is  between  these  two 
methods  of  assessment  that  I  have  to  decide,  and  the  first 
question  is  the  meaning  of  the  words  in  the  charterparty, 
''Freight  payable  on  the  intake  measure  of  the  quantity 
delivered."  The  plaintiffs  contend  that  these  words  mean 
freight  payable  on  the  measure  actually  attributed  at  the 
port  of  shipment  to  so  much  of  the  cargo  as  was  delivered 
subsequentlj'' ;  the  defendants,  on  the  other  hand,  contend 
that  '*on  the  intake  measure  of  quantity  delivered"  must 
be  construed  as  equivalent  to  '*on  the  quantity  delivered 
measured  according  to  the  intake  mode  of  measurement," 
that  is  to  say,  the  overall  mode  of  measurement  to  be  adopt- 
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ed  on  measurement  taken  not  at  the  port  of  shipment  but  at 
the  port  of  discharge. 

As  a  general  principle  freight,  in  the  absence  of  special 
agreement  *to  tne  contrary,  becomes  payable  only  [118 
on  so  mach  cargo  as  has  been  both  shipped,  carried,  and 
delivered. 

If  less  has  been  shipped  than  has  been  delivered,  as  in  the 
case  of  cargoes  which  heat  under  sea-water  damage,  freight 
is  payable  on  the  lesser  quantity  shipped.  If  less  has  been 
sliipped  and  carried  than  has  been  delivered,  as  for  instance 
in  the  case  of  goods  which  are  compressed  during  the  voy- 
age and  expand  on  being  unloaded,  freight  is  payable  on 
the  compressed  and  not  on  the  expanded  measurements. 
If,  on  the  other  hand,  less  has  been  delivered  than  shipped, 
as  in  the  case  of  goods  loist  on  the  way,  then  freight  would . 
be  payable  only  on  the  quantity  delivered. 

For  the  convenience  of  business,  contracts  are  frequently 
made  to  vary  this  prima  facie  rule.  Inconvenience  in  prac- 
tice must  obviously  often  arise  unless  some  one  measure- 
ment of  the  quantity  delivered  is  agreed  upon  for  the 
purpose  of  the  calculations  of  freight.  Timber,  of  course, 
IS  a  cargo  that  is  not  liable  to  change  its  dimensions  between 
its  time  of  shipment  and  its  time  of  delivery;  but  the  mode 
of  measuring  timber  differs  in  various  ports,  and  probably 
there  is  a  considerable  difference  in  the  accuracy  of  the 
modes,  and  the  measurement  of  large  cargoes  of  timber, 
moreover,  is  probably  conducted  with  more  expedition  than 
exactness.  There  is  nothing  accordingly  unnatural  that  the 
ship  and  the  charterer  should  agree  that  freight  is  to  be 

})aid  on  the  measurement  figures  arrived  at  at  the  port  of 
ading.  The  shipper  who  is  interested  as  between  himself 
and  his  consignee,  in  not  understating  the  timber  in  his  spe- 
cification, is  a  person  whose  measurements  the  ship  can 
afford  to  trust.  This  is  what  seems  to  me  to  have  been  done 
in  the  present  instance.  The  plain  meaning  of  the  words  in 
the  charterparty  is  that  freight  is  to  be  paid  on  the  intake, 
that  is  to  say,  the  shipment  measure  is  dimensions  of  the 
actual  quantity  delivered.  The  measure,  that  is  to  say, 
which  the  surveyors  put  upon  the  timber  when  it  is  meas- 
ured for  the  purposes  of  the  specification  before  shipment 
alongside  the  ship.  I  see  no  reason  for  attributing  to  the 
words  "intake  measure"  the  less  obvious  meauing  ''intake 
method  of  measurement." 

A  provision  that  one  principle  of  measurement  should 
govern,  would,  no  doubt,  for  purposes  of  business,  be 
more  convenient   than  *no  provision  at  all,  but  it    [119 
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would  not  obviate  all  measurement  disputes  which  I  think 
this  charterparty  desired  to  prevent,  and  it  seems  to  me 
that  it  is  more  probable  that  freight  was  meant  to  be  paid 
on  the  intake  hgures,  which  will  be  found  recorded  in  the 
specification,  and  so  far  as  they  remain  legible  on  the  tim- 
ber actually  delivered. 

Assuming  this  to  be  the  true  construction  of  the  charter- 
party,  is  the  calculation  proposed  by  the  defendant  or  the 
plaintiff  the  best  mode  of  arriving  at  the  question  what 
freight  is  to  be  paid  ? 

In  the  present  instance  part  of  the  timber  was  delivered 
with  the  marks  still  on  it.  On  part  the  marks  were  defaced 
and  part  has  been  lost  midway. 

It  the  above  construction  of  the  charterparty  be  correct, 
what  has  to  be  discovered  is  not  the  accurate  measurement, 
as  taken  here,  of  the  quantity  delivered,  but  the  measure- 
ment attributed  at  the  port  of  loading  to  so  much  as  has  ar- 
rived and  been  delivered  safely. 

The  competitive  modes  of  calculation  between  which  I 
have  to  decide  are  as  follows : 

1.  The  pieces  thrown  overboard  or  lost,  are  assumed,  in 
accordance  with  the  captain's  evidence,  to  be  a  fair  average 
size  as  compared  with  the  rest  of  the  cargo.  The  proportion 
which  they  bear  on  this  assumption  to  the  rest  of  the  cargo 
is  deducted  from  the  specification  total,  and  freight  is 
charged  upon  the  residue.     This  is  the  plaintiffs'  method. 

2.  The  pieces  on  which  the  marks  remain  are  taken  at  the 
figures  still  chalked  upon  them.  The  pieces  on  which  the 
marks  are  obliterated  are  re-measured ;  freight  is  paid  upon 
the  total  so  arrived  at.     This  is  the  defendants'  method. 

It  is  obvious,  to  my  mind,  that  neither  of  these  methods 
can  be  said  to  be  anything  but  a  rough  way  of  arriving  at 
the  measure  attributed  at  the  port  of  shipment  to  the  quan- 
tity delivered  here.  As  to  (1)  the  plaintiffs'  method,  it  is 
based  in  the  first  place  on  a  rough  calculation  of  the  aver- 
age size  of  the  cargo  that  has  been  lost.  It  was  not  sug- 
gested before  me  that  the  specification  figures  were  not 
correct  reproductions  of  the  measurements  actually  arrived 
at  at  the  port  of  loading,  though  if  the  point  had  been  taken 
and  pressed,  evidence  might  have  been  necessary  to  show 
that  the  measurements  taken,  whatever  their  correctness  at 
120]  St.  *George's,  were  accurately  entered  in  the  speci- 
fication. It  was  no  doubt  contended  on  the  part  of  the  de- 
fendants that  they  ought  not  to  be  bound  by  a  measurement 
to  which  they  were  no  parties ;  but  though  the  defendants 
are  not  bound  by  the  specification,  as  such,  they  are  bound, 
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ill  my  opinion,  by  the  figures  taken  at  the  port  of  loading  ; 
and  assuming,  as  I  do,  that  those  figures  are  correctly  en- 
tered in  the  specification,  in  that  sense,  and  to  that  extent, 
the  defendants  are  bound  by  the  specification.  I  can  con- 
ceive that  far  better  proof  might  have  been  given  of  the 
exact  dimensions  attributed  at  St.  George's  to  the  timber 
delivered  here,  but,  rough  and  rude  as  the  plaintiffs'  method 
of  calculation  is,  it  seems  to  me  to  be  founded  on  the  real 
materials  for  a  judgment,  viz.,  the  shipment  figures,  or  what, 
in  this  case,  I  treat  as  synonymous  with  those  in  the  speci- 
fication. 

The  assumption  that  the  pieces  lost  were  of  an  average 
size  is  a  piece  of  evidence  which  might  certainly  have  been 
displaced,  but  still,  until  it  is  displaced,  may  properly  be 
acted  on.  It  is  not  exact  evidence,  but  it  is  prima  facie 
evidence,  and,  having  no  better,  I  accept  it. 

The  weakness  of  (2)  the  defendants'  method. of  calculation, 
to  my  mind,  is  that  in  re-measuring  the  unmarked  timber 
here  the  defendants. forgot  that  what  has  to  be  discovered  is 
not  the  exact  measurement  of  the  goods  delivered,  but  the 
measurement  affixed  to  those  goods  at  St.  George's  on  ship- 
ment. It  is  evident  that  there  was  some  difference,  proba- 
bly some  mistake,  in  part  of  the  St.  George's  figures,  and 
this  mistake  was  one  to  the  benefit  of  which  the  ship  was 
entitled  so  far  as  it  relates  to  the  timber  actually  delivered. 
The  defendants'  method,  by  adopting  the  St.  George's  meas- 
ure in  part  only,  deprives  the  ship  of  the  chance  which  in 
this  case  is  a  very  appreciable  one,  that  the  St.  George's 
measurements  of  the  timber,  dn  which  the  marks  had  been 
obliterated,  were  more  in  the  ship's  favor  than  the  measure- 
ments retaken  here.  The  object,  I  think,  of  the  charter  was 
that  the  shipment  measurements  should  be  taken  as  accu- 
rate. Errors  of  measurement  in  part  would  be  corrected  by 
opposite  inaccuracies  in  another  part.  This  object  the  de- 
fendants defeat  by  assuming  that  as  to  part  the  shipment* 
figures  are  correct,  while  as  to  part  the  defendants  substi- 
tute re-measurement  of  their  own. 

*I  prefer  of  the  two  the  plaintiffs'  method  as  di-  [121 
rected,  however  roughly,  to  the  true  problem  which  has  to 
be  solved,  viz.,  the  intake  measure,  that  is  to  say,  the  intake 
figures  and  dimensions  actually  attributed  at  the  port  of 
loading  to  so  much  of  the  cargo  as  has  been  delivered  safely. 

Judgment  will  therefore  be  for  the  plaintiffs  with  costs. 

If  there  was  no  mistake  in  the  St.  George's  measurements, 
and  if  the  mode  of  measuring  here  must  produce  indentical 
results  with  the  mode  of  measurement  at  St.  George's,  the 
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plan  of  the  defendants  would  be  unimpeachable ;  but  the 
defendants  have  no  right  to  take  the  benefit  of  either  of 
those  assumptions. 

Solicitors  for  plaintiffs:  Gregory  &  Co.^  for  Stone  & 
Fletcher,  Liverpool. 

Solicitors  for  defendants:  Fields  Roscoe  &  Co.^  for  Bate- 
son  &  Co.,  Liverpool. 


[6  Queen's  Bench  Division,  121.] 
Jan.  20,  1880. 

The  Protector  Endowment  Loan  and  Annuity 

Company  v.  Grice. 

Bond — Loan  payable  by  Instalments — Balance  payable  npon  default  in  Payment  of  one 
Instalmeni — Interest  and  Expenses  of  Life  Ins:urance — Penalty — Relief  of  Debtor, 

The  plaintiffs  lent  money  to  S.  upon  his  bond,  under  which  the  principal  was  to  he 
paid  in  five  years  by  instalments,  in  case  the  debtor  should  so  long  live ;  the  instal- 
ments being  calculated  so  as  to  cover  the  principal  of  the  loan  ;  interest  thereon  ; 
the  expenses  of  negotiating  it,  and  a  margin  representing  a  premium  for  the  in- 
surance of  the  debtor's  life.  The  condition  of  the  bond  made  it  void ;  first,  if  the 
instalments  were  regularly  paid  till  the  expiration  of  the  five  years  or  till  the  death 
of  the  debtor,  whichever  should  first  happen  ;  secondly,  if  all  the  instalmenta  which 
would  have  become  payable  at  the  expiration  of  the  five  years,  if  the  debtor  lived 
so  long,  were  at  any  time  paid  up,  the  balance  of  instalments  being  at  once  payable 
on  the  failure  of  any  single  instalment. 

The  defendant  as  surety  executed  the  bond,  and  default  having  been  made  in  pay- 
ment of  one  instalment,  the  plaintiffs  brought  an  action  claiming  the  entire  balance 
of  unpaid  instalments: 

Held,  by  Bowen,  J.,  that  the  amount  claimed  was  a  penalty,  and  could  not  be  re- 
covered ;  and  that  the  defendant  upon  payment  into  court  of  the  unpaid  instalment 
with  interest,  was  entitled  to  have  the  action  dismissed. 

This  was  an  action  on  a  bond,  tried  before  Bowen,  J., 
without  a  jury,  at  the  London  sittings  in  December,  1879. 
The  pleadings  and  facts  are  referred  to  in  the  judgment. 
122]  *  Her  Schelly  Q.C.,  and  Archibald^  for  the  plaintiffs, 
contended  that  the  covenant  for  the  payment  of  the  balance 
of  the  instalments  on  the  bond  was  part  of  the  original  secu- 
rity and  did  not  impose  a  penalty.  [They  referred  to  Peachy 
V.  8omerst{^)\  Sloman  v.  WaUers{^)\  Sterne  v.  Beck{'j; 
and  relied  on  Preston  v.  Dania  (*),  as  showing  that  as  in 
the  case  of  a  bond  to  secure  the  payment  of  money  b}'  in- 
stalments, the  obligee  was  entitled  to  his  judgment  for  the 
whole  amount  as  a  security  in  case  of  future  breaches.] 

Bompas,  Q.C.,  and  Fulton^  for  the  defendant,  and  Clare^ 
for  another  surety  who  was  brought  in  as  a  third  party, 

0)  W.  &  T.  L.  C,  3d  ed.,  vol.  ii,  p.  979.         (3)  1  De  Gex,  J.  &  S.,  595 ;    32  L.  J. 
(«)  W.  &  T.  L.  C,  8d  ed.,  vol.  ii,  p.  991.     (Oh.).  682. 

("»)  Law  liep.,  8  Ex.,  19. 
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contended  that  the  amount  claimed  was  a  penalty,  and  could 
not  be  enforced.     They  cited  Tlionipson  v.  Hudson  {'), 

Cur.  adv.  vulL 

Jan.  20,  1880.  Bowen,  J.:  This  is  an  action  brought' 
upon  a  joint  and  several  bond  executed  by  one  Charles 
Simpson  as  principal  and  the  defendant,  and  another  as 
sureties,  by  which  the  obligors  became  jointly  and  severally 
bound  to  the  plaintiff  company  in  the  penal  sum  of  £100, 
with  conditions  for  making  void  the  bond  to  which  I  will 
presently  refer. 

The  plain  tiflf  company  are  in  the  habit  of  advancing  money 
on  loan,  and  agreed  to  advance  £50  to  Charles  Simpson,  the 
defendant  being  one  of  his  sureties.  The  loan  was  to  have 
been  paid  in  five  years  by  instalments,  in  case  the  debtor 
should  so  long  live ;  the  plaintiff  company  taking  the  risk 
of  his  death  in  the  interim.  The  instalments  were  calculated 
80  as  to  cover  the  principal  of  the  loan,  interest  thereon,  the 
expenses  of  negotiating  it,  and  a  margin  representing  a 
yearly  premium  for  the  insurance  of  the  debtor's  life. 

The  condition  of  the  bond,  so  far  as  the  same  is  material, 
is  as  follows : 

"If  the  obligors  or  some  or  one  of  them,  or  some  or  one 
of  their  heirs,  executors,  administrators,  do  and  shall  from 
henceforth  on  every  1st  of  September,  1st  of  December,  1st 
of  March,  and  1st  of  June,  until  June  1,  1882,  inclusive  of 
that  day,  or  until  the  day  *of  the  death  of  the  prin-  [123 
cipal,  if  he  shall  die  before  that  day,  pay  to  the  company,  or 
their  successors  or  assigns,  without  demand,  at  their  office  34 
King  Street,  Cheapside,  £3  10^.,  or  if  the  obligors,  &c.,  shall 
and  do  in  any  or  either  of  the  events  mentioned  or  indorsed 
on  this  present  bond,  immediately  pay  to  the  company,  their 
successors  or  assigns,  not  only  any  sum  of  £3  10^.  which 
may  have  become  due  and  payable,  but  all  and  every  the 
sums  of  £3  105.  which  would  have  become  due  and  pay- . 
able  if  the  principal  had  outlived  the  said  1st  of  June,  1882, 
and  such  day  had  actually  arrived,  and  if  the  obligors,  &c., 
shall  pay  to  the  said  company  all  costs,  charges,  and  ex- 
penses to  be  paid  or  incurred  by  the  said  company  in  en- 
forcing or  attempting  to  enforce  the  above  written  bond 
against  the  obligors,  their  heirs,  &c.,  or  otherwise  incident 
to  or  consequent  upon  any  breach  or  default  of  the  forego- 
ing conditions,  or  any  of  them.  Then  the  above  written 
bond  or  obligation  shall  be  void,  otherwise  the  same  shall 
remain  in  fall  force." 

(»)  Law  Rep.,  4  H.  L.,  1. 
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Indorsed  upon  the  back  of  the  bond  is  a  list  of  the  events 
referred  to  in  the  within  written  bond,  which  includes, 
amongst  others,  the  following  event : 

'*If  any  sum  within  conditioned  to  be  paid  shall  be  in 
arrear  and  unpaid." 

It  appears  from  the  above  extract  that  the  bond  is  condi- 
tioned in  the  alternative.  It  is  to  be  void  (1),  if  the  instal- 
ments of  £3  10s,  are  regularly  paid  till  1882,  or  till  the  death 
of  the  debtor,  whichever  shall  first  happen,  or  (2),  if  all  the 
instalments  which  would  have  become  payable  in  1882,  had 
the  debtor  lived  so  long,  are  at  any  time  paid  up.  And, 
as  will  be  seen,  there  is  a  provision  which  makes  the  balance 
of  instalments  at  once  payable  on  failure  of  any  single  in- 
stalment. 

Neither  of  the  alternative  conditions  has  been  fulfilled. 
Default  was  made  in  the  payment  of  the  instalment  of  £3 
10s.  upon  the  1st  of  December,  1878.  Thereupon  the  plain- 
tiflf  company  brought  this  action  on  the  bond,  claiming 
under  the  provisions  hereinbefore  set  forth,  to  be  repaid  im- 
mediately the  entire  balance  of  future  unpaid  instalments, 
amounting  in  all  to  £52  10^. 

The  defendant  pleaded  that  the  plaintiff  company  were 
seeking,  contrary  to  the  principles  of  equity,  to  enforce  a 
124 J  penalty,  and  *payiDg  into  court  £3  10^.,  the  amount 
of  the  unpaid  instalment  already  due,  asked  to  have  the 
action  dismissed. 

If  the  provision  which  the  plaintiffs  desire  to  have  en- 
forced has  merely  been  that  on  default  of  the  instalment  the 
unpaid  balance  of  the  principal  money  lent  should  become 
due  and  payable,  the  case  would  have  fallen  under  the  prin- 
ciple laid  down  in  Thoirvpson  v.  Hudson  {!),  A  provision 
reviving  an  original  debt  in  case  of  breach  of  one  of  the  terms 
on  which  the  payment  of  the  debt  was  alone  postponed,  is 
not  a  penalty,  being  something  more  than  a  mere  security  for 
the  payment  of  the  instalment.  The  present  case  is  differ- 
ent. On  non-payment  of  a  single  instalment  the  surety,  if  the 
plaintiffs'  contention  be  correct,  becomes  liable  to  pay  down 
a  balance  of  unaccrued  instalments,  which  really  represent — 

(1.)  The  arrears  of  instalments  actually  overdue. 

(2.)  Unpaid  principal  and  expenses. 

(3.)  A  margin  calculated  to  cover  interest  which,  if  the 
debtor  had  lived  to  the  end  of  the  five  years'  term,  would 
by  that  time  have  become  due. 

(4.)  A  further  margin,  calculated  to  cover  the  annual  pre- 
miums which,  if  the  loan  had  remained  outstanding  for  live 

{})  Law  Rep.,  4  U.  L.,  1. 
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years  would  have  been  paid  yearly  during  the  period  to 
meet  the  risk  of  the  debtor's  death. 

And  the  surety  would  have  to  pay  this  sum  down,  losing 
the  chance  that  the  debtor  might  die  within  the  live  years. 
Then  the  company  by  a  single  default,  if  their  present  claim 
is  maintainable,  receive  not  merely  their  money  back  with 
interest  and  expenses,  but  a  godsend  in  the  shape  of  the  un- 
paid premiums  for  a  life  insurance  which  no  longer  will  be 
kept  up,  and  the  future  interest  on  a  loan  which  will  long 
have  ceased  to  be  outstanding. 

To  allow  the  company  to  acquire  this  advantage  by  reason 
of  a  default  in  payment  of  an  instalment,  would  be,  1  think, 
to  allow  them  to  inflict  a  penalty.  It  is  argued  that  this 
clause  is  part  of  the  bargain  between  the  parties,  and  a  se- 
curity not  merely  for  the  payment  of  the  instalment,  but  the 
original  security  on  which  the  money  was  lent. 

So  in  one  sense  is  every  penalty  for  non-payment  of  inter- 
est. The  question  is  not  whether  it  is  a  part  of  the  bargain, 
but  *whether  it  is  such  a  part  as  equity  will  enforce :  [125 
not  whether  it  is  one  of  the  terms  on  which  the  money  was 
lent,  but  whether  the  main  purpose  of  the  term  was  to  secure 
the  payment  of  the  instalments.  If,  indeed,  all  that  was 
sought  to  be  recovered  was  the  unpaid  principal  and  ex- 
penses, together  with  the  arrears  of  the  overdue  instalment, 
the  plaintiffs  would  be  entitled  to  succeed :  but  the  plain- 
tiffs have  not  aslued  and  do  not  ask  this,  probably  because 
they  do  not  want  their  money  back, — what  they  want  is  the 
godsend,  profit  or  bonus,  which  is  to  arise  from  the  non-ob- 
servance of  a  money  payment.  The  provision  relied  on  is 
not,  as  in  Thompson  v.  Hudson  ('),  a  provision  which  revives 
an  old  right,  but  a  provision  creating  a  new  right  which  is 
to  come  into  operation  on  default  in  a  payment  of  money. 
The  principal  obligation  is  to  pay  the  £72  by  instalments. 
The  provision  seems  to  me  to  be  a  security  for  the  perform- 
ance of  this  obligation — in  other  words  it  is  a  penalty. 

It  may  be  said  that  there  is  nothing  unreasonable  in  the 
bargain  sought  to  be  enforced  if  the  parties  choose  to  make 
it,  but  that  is  not  the  question.  The  rule  of  equity  which 
prohibits  the  infliction  of  penalties,  comes  down  to  us  from 
a  time  when  borrowers  of  money  were  believed  to  require 
special  protection  against  improvident  contracts  :  but  what- 
ever the  origin  of  the  rule  of  equity,  whatever  its  economi- 
cal merits,  it  exists, — effect  must  be  given  to  it  when  a  case 
arises  which  falls  within  it. 

The  defendant  has  not  paid  into  court  with  his  plea 

(')  Law  Rep.,  4  H.  L.,  1. 
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sufficient  by  a  few  shillings  to  cover  his  instalment  with 
interest.  I  think  the  omission  was  accidental,  and  treat  it 
as  an  oversight.  On  payment  to  the  plaintiff  company,  or 
into  court,  of  the  additional  sum  necessary  to  make  up  the 
interest,  the  defendant  is  to  have  judgment :  costs  up  to  the 
statement  of  defence  are  to  be  paid  by  the  defendant :  costs 
subsequent  to  the  statement  of  defence  by  the  plaintiffs. 

Judgment  accordingly. 

Solicitor  for  plaintiffs  :  T.  II,  Devonshire. 
Solicitors  for  defendant :  Cronln  &  Rlvolta, 

See  31  Eng.  Rep.,  685  note.  five  miles  of  it,  and  would  not  sell  or 

Plaintiff,  in  June,  1876,  entered  into  let  a  certain  other  store  of  the  vendor 

a  contract  to  build  a  house  for  the  de-  to  any  person  who  should  carry  on 

fendant  on  his  (defendant's)  land,  and  such  business  ;   and  that,  in  the  event 

to  complete  it  by  1st  Deceniber  follow-  of  any  breach  of  flie  covenant  by  the 

ing,  the  defendant  to  pay  a  certain  sum  vendor,  he  would  pay  .€2,000  as  liqui- 

when  the  house  was  boarded  in,  and  dated  damages,  and  not  as  a  penalty  : 

$300  monthly  thereafter  if,  in  theopin-  Held,  that  such  sum  was  reasonable  as 

ion  of  the  architect,   the   work    pro-  liquidated  damages  :  Gleeson  t?.  Klngs- 

gressed  with  sufficient  speed  to  insure  ton,  6  Victorian  L.  R.  (Law),  243. 
its  completion  by  the   1st  December ;        The  fact  that  the  parties  to  a  con- 

and  it  was  provided  that  if  the  house  tract  fix  a  sum  to  be  paid,  and  call  it 

was  not  finished  by  the  1st  December,  liquidated  damages,  does  not  always 

the  plaintiff  should  forfeit  $10  per  day  control  the  question  as  to  the  measure 

for  each  day's  delay,  to  be  deducted  of  recovery  for  a  breach.     The  courts 

from  the  last  payment.      The  house  will  look  to  see  the  nature  and  purpose 

was  not  complete  till  the  latter  part  of  of  fixing  the  amount  of  damages  to  be 

January,  1877,  when  the  defendant  got  paid,  and  if  it  appears  to  have  been  in* 

possession.  sorted  to  secure  the  prompt  perform - 

Held,  in  an  action  to  recover  an  al-  ance    of  the    agreement,    it    will    be 

leged  balance  on  the  contract,  that  the  treated  as  a  penalty,  and  no  more  than 

defendant  was  entitled  to  deduct  $10  the   actual    damages    proved    can    be 

per  day   as   stipulated   damages,   and  recovered. 

that  he  need  not  obtain  a  certificate  of        Where  a  contract  for  the  sale  of  land 

the  architect  that  the  work  was  not  provided    for    the    payment    of    over 

progressing  with  sufficient  speed:  Car-  $22,000  by  a  day  named,  for  the  land, 

ter  V.  Landry,  3  P.  &  B.  (New  Bruns-  which  was  made  acoudition  precedent, 

wick),  516.  and  time  made  of  the  essence  of  the 

A  grocery  keeper  sold  out  his  stock,  contract,  and  that  in  case  of  default 
and  bound  himself  to  the  purchaser  in  in  payment  of  the  price,  or  any  part 
a  penalty  of  S500  not  to  engage  in  busi-  thereof,  when  due,  the  vendor  might  de- 
ness  in  the  same  town,  or  rent  his  clare  the  contract  null  and  void,  and  re- 
house for  the  purpose,  for  ten  months,  tain  any  sums  of  money  paid,  and  might 
and  violated  his  agreement:  sue  and   recover  from   the  purchaser 

Held,  that  the  measure  of  damages  the  whole  or  any  part  of  the  price  that 

was  !?o00,  as  otherwise  it  would  be  im-  might   be  due  and   unpaid,   as  liqui- 

possible  to  ascertain  the  damages,  and  dated  damages,  and  nothing  was  paid 

upon  the  facts  of  the  cause  it  does  not  and  a  forfeiture  declared  ;  it  was  held, 

appear  unconscionable  for  the  plaintiff  in  an    action  of  •covenant    upon   the 

to  recover  this  sum  :   Muse  v.  Swayue,  agreement  to  recover  the  entire  price 

2  Lea  (Tenn.),  251.  as  liquidated  damages,  that  a  demurrer 

A  contract  for  the  sale  of  a  business,  was  properly  sustained  to  the  decla- 

contained  a  covenant  that  the  vendor  ration. 

would  not  within   ten  years  carry  on        The  parties  may  agree  upon  any  sum 

the   business  in  the  town,  or  within  as  compensation   for  the  breach  of  a 
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contract  which  does  not  manifestly  ex-  shall  pay  a  certain  sam  daring  such 
ceed  the  amount  of  the  injury  suffered  ;  failure,  will  receive  effect, 
but  where  it  is  manifestly  above  that  Observed,  that  the  court  will  not  en- 
sum,  and  the  damages  are  such  as  can  force  a  claim  for  penalties  beyond  the 
readily  be  shown,  such  sum  so  inserted  amount  truly  due  as  compensation  for 
in  the  contract  will  be  regarded  merely  breach  of  contract, 
as  a  penalty  to  insure  prompt  payment  Terms  of  contract,  on  which  held, 
or  performance :  Scofield  v.  Tompkins,  that  a  stipulation  under  which  the 
95  Ills.,  190.  party  failing  should  pay  a  certain  sum 
Where  parties  have  entered  into  a  to  the  party  performing,  was  not  suffi- 
time  bargain,  a  stipulation,  reasonable  cientlj^  specific  to  receive  effect :  Rob- 
in itself,  that  the  party  failing  to  per-  ertson  v.  Duier,  18  Scottish  Law  Re- 
form his  part  by  the  time  appointed,  porter,  364. 


[5  Queen's  Bench  Division,  129.] 
Jan.  23,  1880. 

*6ltn,   Mills,  Currie  &  Co.  v.  The  East  and    [129 

West  India  Dock  Company. 

Sale  of  Goods — BiU  of  Lading — T^tle  of  Firti  Lidoi'see — ProdticHon  of  Unindorsed 

Copy —  Warelwuneanany  UxtbilUy  of. 

Goods  having  been  shipped  for  London  consigned  to  C.  &  Co.,  the  shipmaster  signed 
a  set  of  three  bills  of  lading,  marked  *'  First,"  **  Second,"  and  '*  Third,"  respectively, 
making  the  goods  deliverable  **  to  C.  &  Co.,  or  their  assigns,  freight  payable  in  Lon- 
don, tlie  one  of  the  bills  being  accomplished,  the  remainder  to  stand  void."  During 
the  voyage,  C.  &  Co.  indorsed  the  bill  of  lading  marked  "  First"  to  the  plaintiffs  for 
valuable  consideration.  Upon  the  arrival  of  the  ship  at  London,  C.  &  Co.  entered 
the  goods  as  consigned  to  them,  and  they  were  landed  and  placed  in  the  custody  of 
the  defendants  in  their  warehouses ;  the  master  lodging  with  the  defendants  notice 
under  the  Merchant  Shipping  Act,  1862,  to  detain  the  cargo  until  the  freight  should 
be  paid.  C.  cb  Co.  then  produced  to  and  lodged  with  the  defendants,  the  second 
})art  of  the  set  of  bills  of  lading.  The  defendants  accordingly  entered  C.  <&  Co.  in 
their  books  as  enterers,  importers,  and  proprietors  of  the  goods,  and  tlie  stop  for 
freight  being  afterwards  removed,  they  delivered  the  goods  to  various  persons  upon 
delivery  orders  signed  by  C.  <fc  Co. : 

Held,  by  Field,  J.,  that  the  defendants  were  liable  in  an  action  by  the  plaintiffs  for 
the  value  of  the  goods,  for  without  deciding  whether  the  master  could  have  been 
exonerated  by  a  delivery  of  the  goods  to  the  person  first  presenting  a  bill  of  lading, 
the  defendaDts  were  not  by  receiving  the  goods,  subject  to  the  stop  for  freight,  placed 
in  the  .««aii]e  position  as  the  master  and  entitled  to  his  rights ;  and  further,  that  in 
delivering  tte  goods  upon  the  order  of  C.  &  Co.,  they  had  acted  in  a  character  beyond 
that  of  mere  warehousemen,  and  were  guilty  of  a  conversion. 

Action  by  the  plaintiffs  as  indorsees  and  holders  of  the 
bills  of  lading  for  certain  goods  deposited  with  the  defend- 
ants, lo  recover  £600,  the  value  of  such  goods. 

1879.  Dec.  8.  The  case  came  on  for  trial  before  Field,  J., 
without  a  jury,  when  the  points  of  law  were  argued  by 

HerscJielh  Q.C.,  and  J.  C.  Matheio,  for  the  plain tififs. 
Watkin  Williams^  Q.C.,  and  Pollard^  for  the  defendants. 

The  facts  and  arguments  sufficiently  appear  from  the 
judgment. 


212  QUEEN'S  BENCH  DIVISION.  [Vol.  V. 

1880  Glyn,  Mills,  Currie  &  Co.  v.  East  and  West  India  Dock  Co. 

1301  *Jan.  23.  Field,  J.:  This  action  was  tried  at  the 
last  Gruildhall  sittings  before  me,  sitting  without  a  jury,  and 
after  argument,  I  reserved  my  judgment.  The  question 
raised  in  it  is  whether  the  plaintiffs  are  entitled  to  recover  as 
against  the  defendants  the  value  of  some  West  India  pro- 
duce represented  by  bills  of  lading  of  which  they  are  the 
honafide  indorsees  and  holders  for  value,  under  the  follow- 
ing circumstances : 

On  the  15th  of  May,  1878,  the  plaintiffs  advanced  the  sum 
of  £13,000  to  Messrs.  Cottam,  Morton  &  Co.,  upon  the  secu- 
rity of  a  large  quantity  of  produce  of  which  Cottam  &  Co. 
were  the  consignees  and  owners,  and  the  bills  of  lading  rep- 
resenting which  they  indorsed  and  delivered  to  the  plaintiffs 
by  way  of  collateral  security  for  the  advance.  A  part  of 
this  produce  consisted  of  sugar  which  had  been  shipped  at 
Jamaica,  and  was  then  at  sea  on  board  the  "Mary  Jones," 
and  as  the  facts  in  reference  to  this  sugar  are  substantially 
identical  with  those  relating  to  the  rest  of  the  produce,  it 
was  agreed  upon  the  argument  that  the  facts  and  principles 
applicable  to  the  produce,  ex  Mary  Jones,  should  represent 
the  whole.  The  bills  of  lading  thus  indorsed  and  delivered, 
had  been  as  usual,  signed  by  the  master  in  a  set  of  three, 
and  each  of  the  set  was  conspicuously  marked  "First," 
"Second,"  and  "Third."  They  were  dated  April  15,  and 
represented  the  goods  as  deliverable  to  "Cottam  &  Co.,  or 
their  assigns  ;"  freight  being  made  payable  in  London,  and 
they  contained  the  usual  clause  by  which  it  was  witnessed 
that  the  master  had  affirmed  to  three  bills  of  lading,  "thrt 
one  of  which  bills  being  accomplished,  the  rest  to  stand 
void."  It  was  the  "First"  of  the  set  which  Cottam  &  Co. 
transferred  to  the  plaintiffs,  and  it  was  the  only  one  which 
they  ever  indorsed.  Contemporaneously  with  the  advance, 
Cottam  &  Co.  also  signed  a  memorandum  of  deposit  of  the 
goods,  by  which  the  advance  was  made  repayable  on  July 
15,  liberty  was  given  to  the  plaintiffs  to  realize  the  goods  in 
the  event  of  default  or  "other  case  of  need,"  and  the  mem- 
orandum contained  provisions  for  the  insurance  of  the  goods 
by  Cottam  &  Co.  against  fire,  and  for  the  application  of  any 
money  recovered  under  the  policy  in  part  liquidation  of  the 
advance.  The  Mary  Jones,  which  was  a  general  ship,  ar- 
rived in  London,  her  port  of  discharge,  on  the  28th  of  May, 
and  on  that  day  Cottam  &  Co.  made  entry  of  such  of  tlie 
131]  *goods  on  board  as  were  consigned  to  them,  being 
the  goods  in  question,  and  those  goods  as  well  as  tlie  rest  of 
the  cargo  were  landed  and  placed  in  the  custody  of  the  de- 
fendants in  their  warehouses.     On  the  same  day  the  master 
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lodged  with  the  defendants  a  copy  of  the  manifest  of  the 
whole  of  his  cargo,  at  the  foot  of  which  he  signed  an  author- 
ity to  the  defendants  to  deliver  the  goods  to  the  '^  holders  of 
the  bills  of  lading."  On  the  following  day,  May  29,  the 
roaster  lodged  with  the  defendants  notice,  under  s.  68  of  the 
Merchant  Shipping  Act  Amendment  Act  of  1862,  directing 
the  defendants  to  detain  the  cargo  until  the  freight  should 
be  paid. 

On  the  31st  of  May,  the  consignees  of  the  goods  in  question, 
Cottam  &  Co.,  produced  to,  or  lodged  with  the  defendants 
the/' Second"  part  of  the  set  of  three  of  the  bills  of  lading 
of  the  goods  in  question,  and  the  defendants  then  entered 
Cottam  &  Co.  under  appropriate  columns  in  their  books  as  the 
"Enterers,"  '^Importers,"  and  *' Proprietors"  of  the  goods. 
Nothing  further  appears  to  have  been  done  as  to  the  goods 
until  the  7th  of  June,  on  which  day  the  stop  for  freight  was 
removed,  and  the  goods  remained  in  the  defendants'  cus- 
tody until  the  3d  and  8th  of  July,  on  which  days  they  de- 
livered them  to  Messrs.  J.  &  E.  Williams  for  their  own  use 
and  benefit,  under  delivery  orders  signed  by  Cottam  &  Co. 
on  the  2d  of  July,  and  lodged  by  them  with  the  defendants 
on  the  following  day.  In  the  case  of  some  of  the  other 
produce  forming  part  of  the  plaintiffs'  security,  the  defend- 
ants made  out  warrants  in  favor  of  Cottam  &  Co.,  upon 
orders  lodged  by  them,  and  the  deliveries  were  as  per  the 
indorsements  on  the  warrants  to  third  parties.  These  orders 
for  warrants  and  for  delivery  were  lodged  by  Cottam  &  Co., 
and  the  deliveries  under  them  were  made  entirely  without 
the  knowledge  of  the  plaintiffs,  and  Cottam  &  Co.  having 
filed  their  petition  for  liquidation  on  the  16th  of  August, 
with  a  large  balance  due  by  them  to  the  plaintiffs,  the  latter 
proceeded  to  resort  to  their  security.  On  application,  how- 
ever, to  the  defendants,  the  plaintiffs  discovered  the  deal- 
ings which  had  taken  place  with  their  goods  as  above 
detailed,  and  having  made  a  subsequent  demand  of  delivery, 
with  which,  of  course,  the  defendants  could  and  did  not 
comply  the  present  action  was  brought. 
*The  question  involved  is  the  one  so  often  unfortu-  [132 
nately  raised  in  courts  of  justice  as  to  which  of  two  inno- 
cent parties  is  to  suffer  by  the  dishonest  dealing  of  a  third, 
and  the  only  course  open  to  a  court,  in  such  a  case,  is  to 
ascertain  upon  which  of  the  parties  the  loss  is  cast  by  the 
operation  of  the  rules  of  law  applicable  to  the  case,  and  de- 
cide accordingly.  In  this  action  the  question  is  one  of  con- 
siderable mercantile  importance,  and  I  have  taken  time  to 
consider  the  authorities  applicable  to  it,  but  the  legal  result 
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of  the  facts  has  always  seemed  and  now  seems  to  me  rea- 
sonably plain. 

By  the  pledge  by  Cottara  &  Co.,  who  were  unquestionably 
the  owners  of  the  goods,  to  the  plaintiffs  on  the  15th  of  May, 
and  the  delivery  to  them  of  the  indorsed  bills  of  lading 
the  plaintiffs  as  unquestionably  became  entitled  to  all 
Cottam  &  Co.'s  rights.  This  is  established  (if  authority  be 
necessary)  by  the  case  of  Meyer  stein  v.  Barber  (*),  cited  in 
the  argument.  It  is  true,  however,  that  the  plaintiffs'  right 
of  immediate  possession  was  subject  to  one  limitation,  viz., 
the  payment  of  freight  on  the  arrival  of  the  goods,  bat  upon 
payment  of  the  freight  on  the  8th  of  June,  or  at  all  events 
after  the  subsequent  demand  and  refusal,  the  right  of  imme- 
diate possession  as  well  as  property  was  clearly  vested  in 
them.  It  is  certain  that  the  plaintiffs  have  never  in  any  way 
intentionally  parted  with  either  of  their  rights,  and  the  only 
mode  by  which  the  defendants  can  justify  their  delivery  of 
the  goods  upon  the  order  of  Cottam  &  Co.  must  be  either 
by  some  act  or  conduct  of  the  plaintiffs,  either  of  omission 
or  commission,  whereby  they  have  held  out  to  the  defend- 
ants and  induced  them  reasonably  to  believe  that  Cottam  & 
Co.  were  the  owners  of  and  entitled  to  deal  with  the  goods 
as  their  own  property,  or  by  some  title  paramount  to  that 
of  the  plaintiffs,  by  the  coming  into  effect  of  which  their 
title  was  divested.  It  was  admitted  by  the  learned  counsel 
for  the  defendants  upon  the  argument  that  the  plaintiffs  had 
not  been  guilty  of  any  laches  or  negligence  so  as  to  estop 
them  from  setting  up  their  title,  and,  after  a  careful  con- 
sideration of  the  evidence,  I  am  unable  to  find  that  there 
was  any  act  or  conduct  done  or  pursued  by  them  whereby 
they  in  any  way  held  out  Cottam  &  Co.  to  the  defendants 
133]  as  authorized,  or  induced  *the  defendants  to  believe 
that  they  were  authorized,  to  deal  with  the  property  in  the 
goods.  The  omission  to  inquire  for  or  take  possession  of 
the  *'  Second"  part  of  the  bill  of  lading  or  to  give  notice  of 
the  indorsement  to  them  of  the  **  First"  were  urged  by  the 
defendants'  counsel  as  thus  operating,  but  similar  argu- 
ments were  also  unsuccessfully  relied  upon  in  the  case  of 
Meyer  stein  v.  Barber  (^\  and  I  can  give  such  contention  no 
better  answer  than  it  there  received  in  the  judgment  of  Lord 
Hatherley.  It  was  upon  the  argument  further  admitted, 
upon  the  authority  of  Meyerstein  v.  Barber  {^)^  that  as 
against  the  persons  who  took  the  goods  under  the  warrants 
or  delivery  orders,  the  plaintiffs'  rights  of  property  were 
sufficient  to  entitle  them  to  recover  the  value  of  the  goods; 

(')  Law  Rep.,  4  II.  L.,  317. 
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bat  it  was  said  that  this  was  not  so  as  against  the  defend- 
ants, in  whose  case  the  question  was  not  one  of  property, 
but  of  contract,  and  it  was  urged  that  the  delivery  of  the 
goods  to  Cottam  &  Co.'s  order,  which  was  the  act  com- 
plained of,  was  justified  by  the  terms  of  the  bills  of  lading 
(subject  to  which  the  plaintiffs  admittedly  took  the  goods), 
the  defendants  being,  as  was  said,  in  the  same  position  as 
the  master  of  the  Mary  Jones,  the  goods  being,  as  was  said, 
in  the  same  position  as  if  they  were  still  in  her  hold. 

This  contention  was  based  upon  the  fact  that,  the  freight 
remaining,  as  it  did,  unpaid  on  the  29th  of  May,  the  master 
had  availed  himself  of  the  provisions  of  the  Merchant  Ship- 
ping Act  of  1862,  by  lodging  with  the  defendants  the  notice 
to  detain  the  goods,  and  that  was  said  to  have  constituted 
the  defendants  the  agents  of  the  master  for  delivery.     The 
alleged  right  of  the  master  to  deliver  to  Cottam  &  Co.  rested 
upon  the  contention  that,  as  he  had  for  (as  it  was  said)  the 
convenience  of  the  merchant  made  three  copies  of  the  bill 
of  lading,  whereby  the  goods  were  deliverable  to  Cottam  & 
Co.  by  name  "or  assigns,"  the  presentation  by  Cottam  & 
Co.  of  any  one  copy,  although  unindorsed,  without  notice 
of  any  previous  indorsement  of  any  other  part  of  the  bill 
would  have  rendered  it  compulsory  upou  the  master  to  de- 
liver, or,  at  all  events,  have  justified  him  in  delivering,  the 
goods  to  the  consignees,  notwithstanding  that  they  had  pre- 
viously assigned  the  bill  to  the  plaintiffs.  .  It  was  urged 
*that  there  would  be  a  great  hardship  in  making  the    [134 
master  liable  to  the  previous  indorsee  in  such  a  case,  as  it 
would  compel  him  to  decide  upon  conflicting  claims  without 
the  means  of  deciding  which  of  them  was  best  founded,  and 
it  was  said  by  the  presentation  of  one  copy  by  the  con- 
signee the  bill  of  lading  became  by  the  very  terms  of  it 
"accomplished,"  and  so  the  plain tifts'  copy  stood  "void." 
No  direct  authority  in  support  of  the  proposition — as  be- 
tween the  master  of  a  ship  and  a  consignee  named  in  a  bill 
of  lading  who,  having  a  right  to  indorse,  had  previously 
transferred  his  property  in  the  goods  and  indorsed  the  bill 
of  lading  for  value  to  a  third-  party — was  cited.     Mr.  Her- 
schell,  indeed,  at  the  close  of  his  argument,  referred  to  cer- 
tain authorities  on  which,  as  he  anticipated,  Mr.  Watkin 
Williams  would  rely  for  the  defendants  ;  but  although  the 
latter  to  some  extent  urged  propositions  in  the  direction  of 
which  those  authorities  tend,  he  did  not  cite  them  in  sup- 
port of  his  argument.     I  have,  however,  thought  it  my  duty 
to  examine  them,  and  this  seems  to  be  the  result.  i 
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The  earliest  case  is  that  of  Fearon  v.  Bowers  ('),  which 
was  cited  by  Lord  Loughborough  with  approval  in  his  cele- 
brated judgment  in  Lickbarrow  v.  Mason  (^)^  in  which  in  a 
case  of  stoppage  in  transitu  by  the  vendor,  where  the  prior 
indorsee  for  value  from  the  purchaser  brought  an  action 
against  the  master,  who  had  delivered  to  the  vendor's  agent 
upon  production  of  a  copy  subsequently  indorsed  to  him 
by  the  vendor,  the  master  was  held  by  Chief  Justice  Lee 
entitled  to  succeed.  In  this  case  a  mercantile  usage  is  re- 
ported as  having  been  proved  that  when  bills  of  lading  are 
indorsed  to  different  persons,  the  master  has  a  right  to  de- 
liver to  whichever  he  thinks  proper,  and  is  discharged  by  a 
.delivery  to  either,  and  is  not  obliged  to  consider  the  merits 
of  the  diflFerent  claims,  and  it  was  upon  that  evidence  that 
Chief  Justice  Lee  directed  a  verdict  for  the  defendant.  This 
case  was  also  cited  with  approval  by  Dr.  Lushington  in  th6 
case  of  The  Tigress  (*).  The  latter  case  was  cited  in  the  ar- 
gument of  Meyer  stein  v.  Barber  {^\  and  although  not  noticed 
in  the  judgment,  Lord  Westbury  is  reported  to  have  said 
135]  that  possibly  the  *shipowner  might  be  justified  in 
cases  like  that  before  him,  between  two  indorsees  of  the  bill 
of  lading,  in  delivering  to  the  person  producing  the  bill  of 
lading.  It  is,  however,  to  be  observed  that  the  views  of 
these  two  eminent  judges  were  not  necessarily  the  founda- 
tion of  their  judgment  in  either  case ;  and  in  meyerstein  v. 
Barber  i^)  Mr..  Justice  Willes  seems  to  have  entertained  a 
different  opinion,  and  the  doctrine  thus  enunciated  seems 
to  conflict  strongly  with  the  general  doctrine  of  the  liability 
of  wharfingers,  warehousemen,  and  other  bailees,  who  it  is 
clear  are  under  the  obligation  under  similar  circumstances 
to  decide  between  rival  claimants  at  their  peril  or  to  inter- 
plead (see  per  Willes,  J.,  in  Meyerstein  v.  Barber  (*) ;  Wil- 
son V.  Anderton  (*) ). 

In  the  present  case  it  is  not,  however,  necessary  for  me  to 
decide  this  question,  for  I  am  of  opinion  that  the  defendants 
did  not  at  the  time  that  they  delivered  the  goods  upon  Cot- 
tam  &  Co.'s  orders  occupy  the  position,  or  have  vested  in 
them,  any  such  right  or  obligation,  of  the  master,  if  it  exist. 
It  seems  to  me  that  the  only  authority  conferred  upon  the 
defendants  by  the  master  was  to  detain  until  payment  of 
the  freight,  and  then  to  deliver  to  the  holder  of  the  bill  of 
lading.  Upon  the  release  of  freight  on  June  8,  the  interest 
and  duty  of  the  master  ceased,  and  the  defendants  became 


(»)  1  Sm.  L.  C,  6th  od.,  p.  705  n. 
(*)  1  Sm.  L.  C,  6th  ed.,  p.  601. 
(»)  82  L.  J.  (P.  M.  &  A.),  97. 


{*)  Law  Rep.,  4  H.  L.,  -SI  7. 

(5)  Law  Rep.,  2  C.  P.,  39,  at  p.  66. 

(«)  1  B.  &  Ad.,  450. 


Vol  v.]  QUEEITS  BENCH  DIVISION.  217 

Gljn,  Mills,  Currie  &  Co.  v.  East  and  West  India  Dock  Co.  1880 

either  simple  agents  for  the  holders  of  the  bills  of  lading  or 
mere  bailees  of  Cottam  &  Co.  under  the  entry  of  the  goods 
made  by  them.     In  support  of  this  first  view  of  their  char- 
acter, even  if  that  be  not  the  implication  of  law  resulting 
from  the  facts,  it  is  to  be  observed  that  on  the  day  before 
the  master  lodged  the  stop-freight  he  had  lodged  a  copy  of 
his  manifest  on  a  printed  form  supplied  by  the  defendants 
for  use  at  their  docks.     By  the  terms  of  this  document,  as 
originally  printed,  the  master  purported  to  give  an  author- 
ity to  the  defendants  to  deliver  the  goods  to  '*the  con- 
signees or  holder  of  the  bill  of  lading,"  and  it  also  contained 
directions  applicable  to  a  case  in  which  the  master  himself, 
in  default  of  the  consignees  taking  delivery  of  the  cargo,  de- 
posits the  goods  with  the  dock  company  under  the  provi- 
sions of  the  Mercantile  Shipping  Act  Amendment  Act ;  but 
as  in  this  case  the  consignees,  Cottam  &  *Co.,  took     [136 
delivery  and  entered  the  goods,  the  master,  before  signing 
the  copy  manifest,  struck  out  all  the  latter  part,  and  also 
struck  out  the  word  ''consignee?,"  leaving,  therefore,  the 
authority  merely  to  deliver  to  the  "holder  of  the  bill  of 
lading,"  in  other  words,  to  the  plaintiffs,  who  alone  filled 
that  cliaracter,  and  of  whom  therefore  after  the  payment  of 
the  freight  the  defendants  would  become  the  agents.     If,  on 
the  other  hand,  the  defendants  are  to  be  regarded,  as  it 
seems  to  me  they  are,  as  the  warehousemen,  or  ordinary 
bailees  of  Cottam  &  Co.,  then  they  have  no  better  title  as 
against  the  plaintiffs  than  their  bailors,  and  cannot  justify 
the  delivery  to  the  orders  of  the  latter :  see  Batut  v.  Hart- 
ley (').     If  it  is  said  to  be  a  hardship  on  the  defendants  that 
they  should   be  liable  for  delivery  upon   the  production 
of  the  second  part  of  the  bill  of  lading  without  any  knowl- 
edge of  a  previous  indorsement ;  it  may  be  observed  that 
they  had   the  remedy  in  their  own   hands,  as  the  part  so 
produced  was  conspicuously  marked  *' Second,"  and  they 
nad   only  to  require  the  production  of  the  *' First"  part 
which,  as  is  well  known,  is  usually  sent  to  the  consignee, 
and  in  case  of  the  non-production  or  it,  to  take  an  indemnity 
before  delivery. 

Indeed  that  is  the  course  pursued  by  the  defendants  in 
their  East  India  trade,  in  which  the  original  bills  of  lading 
only  are  accepted,  and  in  case  of  loss  the  defendants  require 
satisfactory  proof  of  title  and  an  indemnity  ;  thus  showing 
that,  in  that  trade  at  least,  precautions  are  taken  which,  if 
taken  by  the  defendants  in  the  present  case,  would  have  pro- 
tected them  against  loss.     If  the  law  were  held  to  be  diflfer- 

(»)  Law  Rep.,  7  Q.  B.,  694 ;  3  Eng.  R.,  214. 

29  Eng.  Rep.  28 
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ent  from  the  result  at  which  I  have  arrived,  the  consignee 
who  had  sold  or  dealt  with  goods  to  arrive,  would  only  have 
to  avail  himself  of  his  almost  necessary  earlier  knowledge 
of  the  arrival  of  the  gooda  to  anticipate  by  production  of  his 
bill  of  lading  any  production  by  the  indorsee  of  the  original 
previously  indorsed,  and  thus  most  seriously  affect  the  trans- 
action of  any  such  dealings,  which  are  effected  solely  in  reli- 
ance upon  the  shipping  documents. 

The  only  remaining  question  is  whether  the  defendants 
have  been  guilty  of  what  is  technically  called  a  conversion, 
137]     so  as  to  *entitle  the  plaintiffs  to  recover  from  them 
the  value  of  the  goods.     The  various  cases  cited  in  Hollins 
V,  Fowler  (')  were  referred  to  by  the  defendants,  for  the  pur- 
pose of  contending  that  in  the  present  case  they  had  done 
no  more  than  that  which  is  ordinarily  done  by  packers,  car- 
riers, wharfingers,  warehousemen,  and  other  bailees,   who 
when  they  have  merely  carried  the  goods  or  dealt  with  them 
in  the  way  of  their  trade,  or  re-delivered  them  to  their  bail- 
ors,  consistently  with   the  purposes  for  which  they  were 
bailed,  have  not  been  held  liable  for  the  value  of  the  goods. 
But  the  facts  in  the  present  case  are  in  no  way  analogous  to 
those,  for  here  the  defendants  have  absolutely  delivered  the 
produce  upon  the  orders  of  Cottam  &  Co.  to  third  parties, 
purchasers,  or  others,  intending  to  sell  or  use  them  for  their 
own  benefit.     The  defendants,  therefore,  have  recognized  a 
lille,  and  assumed  and  executed  a  dominion  over  the  goods 
utterly  inconsistent  with  the  plaintiffs'  rights  as  proprie- 
,  which  are  to  take  them  wherever  and  wuen  they  please, 
by  this  act  of  the  defendants  the  plaintiffs  have  been 
raanently  deprived  of  their  property.      That  such  acts 
tie  the  plaintiffs  to  recover  in  this  action  the  value  of  the 
perty  seems  to  me  clear,  and  I  therefore  give  a  verdict 
judgment  for  tlie  plaintiffs  for  the  amount  which  the 
ties  have  undertaken  to  fix. 

Judgment  for  the  plaintiff s. 
olicitors  for  plaintiffs:  Murray,  HotcJiings  &  Stirling. 
alicitors  for  defendants  :  Freshjields  &  Williams. 

(I)  Law  Rep..  7  H.  L.,  151 ;  H  Eng.  R.,  188. 
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[5  Qacen's  Bench  Division,  138.] 
Jan.  13,  1880. 

*Rainbow  and  Wife  v.  Juggins.  [138 

Principal   and  Surety — Discliarge  of  Surety  by  Laches  of  Creditor — Neglect  to  value 

Security  in  Bankruptcy. 

The  defendant  was  surety  for  the  repayment  of  a  sum  of  money  advanced  by  the 
plaintiff  to  the  principal  debtor.  As  a  further  security  for  tlie  advance,  tlie  princi- 
}ml  debtor  deposited  with  the  plaintiff  a  policy  of  life  insurance.  The  principal 
debtor  subsequently  became  bankrupt,  the  advance  remaining  unpaid,  and  the  plain- 
tiff proved  against  his  estate  for  the  full  amount  of  the  advance  without  valuing  the 
policy  of  life  insurance  as  a  security,  which  was  in  consequence  claimed  by  the  trus- 
tee in  bankruptcy  as  part  of  the  bankrupt's  estate. 

It  was  contended  by  the  defendant  in  an  action  against  him,  as  surety,  that  by  not 
valuing  the  policy,  and  so  depriving  him  of  the  benefit  of  it,  the  plaintiff  had  dis- 
charged him  from  all  liability  as  surety : 

//«/<!,  by  Manisty,  J.,  that  the  omission  to  value  the  policy  was  at  most  a  mere 
neglect  or  omission  on  the  part  of  the  plaintiff,  and  as  such  did  not  discharge 
the  defendant  from  all  liability  as  surety,  but  only  to  the  extent  of  the  value  of  the 
policv. 

W'ulffY.  Jay  (Law  Rep.,  7  Q.  B.,  756 ;  3  Eng.  R.,  298,)  followed. 

rd^ik  V.  EvcreU  (1  Q.  B.  D.,  669  ;    18  Eng.  R.,  104,)  distinguished. 

Action  upon  a  promissory  note  which  had  been  signed 
by  the  defendant  as  surety  to  secure  an  advance  made  by 
the  female  plaintiff  to  one  Pratt.  The  trial  took  place  be- 
fore Manisty,  J.,  who  reserved  the  case  for  further  consid- 
eration. The  facts  and  arguments  sufficiently  appear  from 
the  judgment. 

Alfred  Wills,  Q.C.,  and  IL  D,  Oreene,  for  the  plaintiffs. 
Henry  Matthews^  Q.C.,  and  R.  T,  Reid^  for  the  defendant. 

Our,  adv.  vuli. 

Jan.  13.  Manisty,  J.:  This  is  an  action  which  was  tried 
before  me  without  a  jury.  It  was  brought  by  the  plaintiffs 
to  recover  the  amount  of  a  joint  and  several  promissory  note, 
dated  the  17th  of  February,  1876,  signed  by  one  John  Pratt 
and  the  defendant,  to  secure  the  repayment  to  the  plaintiff, 
Mary  Ann  Rainbow,  on  demand,  of  £400  advanced  and  lent 
by  her  to  Pratt,  out  of  lier  separate  estate,  with  interest  at 
the  rate  of  5  per  cent,  per  annum. 

The  defence  set  up  by  the  defendant  Juggins  is  that  he  was 
only  a  surety  for  Pratt,  and  tha  t  it  was  part  of  the  arrangement 
*whereby  lie  became  surety  that  Pratt  should  de-  [139 
posit  with  Mrs.  Rainbow,  as  collateral  surety  for  the  debt, 
a  policy  of  insurance  for  £250,  on  tlie  life  of  Pratt,  which 
bad  been  effected  by  him  on  the  7th  of  November,  1866.  The 
tlie  policy  was  accordingly  deposited  by  Pratt  with  Mrs. 
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Rainbow,  the  annual  premium  being  £7  85.  4^.,  payable 
half-yearly  on  the  2d  of  May  and  the  second  of  November. 
That  on  the  18th  of  November,  1878,  Pratt  filed  a  petition  in 
the  Oxford  county  court  for  liquidation  of  his  affairs  by  ar- 
rangement. That  on  the  7th  of  December,  1878,  Mrs.  Kain- 
bow  proved  for  £425  lis,  9^.,  the  full  amount  of  principal  and 
interest  due  upon  the  promissory  note.  That  she  voted 
against  liquidation  by  arrangement,  and  the  proceedings  be- 
came abortive  owing  to  the  statutory  number  of  creditors 
not  voting  for  it.  That  on  the  21st  of  December,  1878,  Pratt 
was  adjudicated  bankrupt,  the  act  of  bankruptcy  being  his 
petition  for  liquidation,  and  all  the  proofs  which  had  been 
made,  including  Mrs.  Rainbow's,  were,  by  order  of  the  court 
made  on  the  23d  of  December,  transferred  into  the  Court  of 
Bankruptcy.  That  Mrs.  Rainbow  in  her  proof  mentioned 
the  policy  as  one  of  the  securities  which  she  held  for  the 
debt,  but  did  not  put  any  value  upon  it,  though  her  soli- 
citor was  warned  by  the  defendant's  solicitor  that  if  she  did 
not  put  a  value  upon  it  the  effect  would  be,  as  he  alleged, 
to  release  the  defendant  from  his  obligation  as  surety  for  the 
payment  of  the  promissory  note.  That  in  March,  1879,  the 
Court  of  Bankruptcy  ordered  the  plaintiflFs  to  give  up  the 
policy  to  the  trustee  in  bankruptcy  for  the  benefit  of  Pratt's 
creditors,  no  value  having  been  put  upon  it,  and  Mrs.  Rain- 
bow having  proved  for  the  full  amount  of  her  debt.  That 
the  policy  was  given  up  to  the  trustee  accordingly.  And  the 
defendant  contends  that,  having  thus  lost  the  benefit  of  the 
policy,  he  has  been  damnified,  and  his  position  and  rights 
as  surety  have  been  altered,  and  by  reason  of  the  premises, 
he  submits  that  he  is  released  from  his  obligation  on  the 
promissory  note. 

The  plaintiffs  by  their  reply  denied  that  the  defendant 
joined  in  the  note  as  surety  for  Pratt.  They  also  denied 
the  alleged  arrangement  as  to  the  deposit  of  the  policy. 

The  plaintiffs  further  alleged  bj''  way  of  reply  that  the 
policy  had  lapsed,  and  was  void  and  inoperative,  on  the 
140]  ^th  of  December,  *1878,  and  in  the  alternative  they 
alleged  that  the  policy  was  not  when  the  debt  was  proved, 
nor  had  it  ever  since  been,  of  greater  value  than  £32. 

I  find,  as  facts,  that  the  defendant  did  join  in  the  note  as 
surety  for  Pratt,  and  that  the  policy  was  deposited  with  the 
plaintiff,  Mrs.  Rainbow,  as  collateral  security  for  the  £400 
and  interest. 

The  question  which  I  have  to  decide  is,  whether  under 
those  circumstances,  and  upon  the  facts  which  I  am  about 
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to  state,  the  defendant  has  been  discharged  in  point  of  law 
from  his  liability  as  surety,  either  in  whole  or  in  part. 

The  policy,  as  I  haVe  already  stated,  was  for  £250.  Pratt 
was  under  an  agreement  to  execute  an  assignment  of  it  to 
Mrs.  Rainbow,  and  to  pay  the  premiums  as  they  accrued 
due.  He  never  did  execute  an  assignment,  and  he  failed  to 
pay  the  two  half-yearly  premiums  of  £3  14^.  2d.  each, 
which  became  due  on  the  2d  of  May,  and  the  2d  of  No- 
vember, 1878,  in  consequence  of  which  the  policy  lapsed 
and  became  void  at  the  expiration  of  thirty  days  from  the 
2d  of  May,  1878— say  on  the  1st  of  June,  1878. 

On  the  4th  of  November,  1878,  notice  was  given  by  the 
Oxford  local  agent  of  the  insurance  office  to  the  plaintiffs' 
solicitor  that  the  two  premiums  had  not  been  paid,  and  com- 
munications took  place  between  the  plaintilBfs'  solicitors  and 
the  defendant's  solicitors  which  resulted  in  the  latter  send- 
ing a  check  to  the  former  on  the  23d  of  November,  1878, 
for  £7  8*.  4ei.,  being  the  amount  of  the  two  premiums, 
accompanied  by  the  following  letter : 

"  Dear  Sir, — We  hand  herewith,  as  arranged,  our  check 
for  £7  8^.  4^,.  the  amount  of  the  premiums  on  Pratt's  life 
policy  now  over  due.  In  sending  us  a  receipt  be  good 
enough  to  refer  to  the  personal  arrangement  we  verbally 
came  to  that  on  the  payment  off  by  Mr.  Juggins  of  Mrs. 
Rainbow's  claim  upon  him  as  Pratt's  surety,  this  life  policy 
would  be  handed  over  to  him  discharged  from  any  claim 
thereon  by  your  client.  We  hope  early  on  Monday  to  see 
you  with  tUe  promised  £50. 

'*  We  are,  &c., 

*'F.  &G.  Mallam. 

'*To  W.  Robinson,  Esq." 

*0n  the  same  day  the  plaintiffs'  solicitor  wrote  to  [141 
the  defendant's  solicitor  as  follows : 

''Nov.  23d,  1878. 
**Dear  Sirs, — I  have  received  your  note  and  check  for  £7 
8^.  4d.j  in  payment  of  the  premiums  due  on  life  policy  No. 
8268,  on  lire  of  John  Pratt,  in  General  Life  Office,  for  £260. 
When  Mrs.  Rainbow's  claim  on  Mr.  Juggins  for  £400  and 
interest  is  discharged,  this  policy,  if  then  in  force,  is  to  be 
handed  over  to  Mr.  Juggins. 

**  Yours, 
''W.  W.  Robinson. 
"  To  Messrs.  F.  &  G.  Mallam." 

On  the  same  23d  of  November,  1878,  the  plaintiffs'  soli- 
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cilor  paid  the  Oxford  local  agent  of  the  insurance  company 
the  amount  of  the  two  premiums  (£7  8^.  4r/.),  and  obtained 
receipts  for  the  same,  but  each  receipt  had  a  notice  at  the 
foot  of  it  to  the  effect  that  if  the  premium  mentioned  in  it 
had  not  been  paid  within  thirty  days  from  the  day  when  it 
became  due  the  receipt  would  be  of  no  avail  as  the  policy 
was  cancelled. 

At  this  time  there  was  an  arrangement  that  the  defendant 
should  pay  the  debt  by  instalments,  but  unfortunately  it 
came  to  nothing,  owing  to  the  defendant's  inability  to  pay 
down  the  first  instalment  of  £50. 

It  was  not  until  the  15th  of  December,  1878,  that  the  in- 
surance office  agreed  to  reinstate  the  policy,  and  in  the  mean- 
time, namely,  on  the  7th  of  December,  the  meeting  of  Pratt's 
creditors  was  held  under  his  petition  for  liquidation,  and  on 
that  day  Mrs.  Rainbow  proved,  as  already  stated,  for  the 
whole  amount  due  on  the  promissory  note,  stating  in  her 
proof  that  she  held  the  policy  as  collateral  security  but  not 
putting  any  value  upon  it.  On  the  23d  of  December  the 
proofs  made  on  the  7th  of  December  were,  by  order  of  the 
court,  transferred  into  the  Court  of  Bankruptcy. 

I  am  of  opinion,  and  so  decide,  that  assuming  the  defend- 
ant to  have  been  discharged  to  the  extent  of  the  value  of 
the  policy  when  reinstated,  which  I  think  admits  of  consid- 
erable doubt,  still  he  remains  liable  as  surety  for  the  residue 
of  the  debt.     It  is  unnecessary  to  consider  whether  the  de- 
fendant was  discharged  to  the  extent  of  the  value  of  the 
142]     policy  because  the  plaintiffs'  counsel,  *wisely  in  my 
opinion,  agreed  to  give  credit  for  £32,  which  the  defendant's 
counsel  admitted  was  the  full  value  of  the  policy  after  it  was 
reinstated  by  tlie  insurance  office. 

It  v^s  contended  by  the  counsel  for  the  defendant  that 

^i's.    Rainbow  having  been  warned  as  she  was  by  the  de- 

^ncfant's  solicitor  that  if  she  did  not  put  a  value  on  the 

j^y  l^y  she  would  discharge  the  defendant  from  his  liability, 

*ind  ^^  doing  so  wilfully  gave  up  or  abandoned  the  policy, 

In  sif  ^  discharged  the  defendant  from  all  liability  as  surety. 


In    th^^^^^  of  f'^^t  contention  they  cited  Polak  v.  Ecerelt  (*). 

parti  ^^  ^^^^  ^'^^  complicated  arrangement  into  which   the 

tli^  H^^  ^^d  entered,  and  for  the  part  performance  of  which 

an^     ^f^ndant  had  become  surety,  was  substantially  altered 


in  f"  Dencii   x/ivisiori  vvuicu  seem  in  me  aostract  to 

^  I<xvor  of  the  defendant  in  the  present  case  but  the ra^/o 

(')   1  Q.  B.  D.,  669 ;   18  Eng.  R.,  104. 
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decidendi  in  PolaJp  v.  Emretti^)  was  that  to  which  I  have 
already  adverted,  and  I  do  not  think  it  is  applicable  to 
the  present  case.  The  Court  of  Appeal  simply  said  they 
had  no  doubt  that  the  view  taken  by  the  judges  of  the 
Queen's  Bench  Division  was  correct,  and  affirmed  the  judg- 
ment. 

I  think  this  case  is  at  the  most  one  of  neglect  or  omission 
to  put  a  value  upon  the  policy,  assuming  it  to  have  some 
value,  when  Mrs.  Rainbow  proved  her  debt,  and  that  in  ac- 
cordance with  several  authorities,  including  Wulffy.  JdyOt 
the  defendant  was  only  discharged  from  his  liability  as 
surety  to  the  extent  of  the  value  of  the  policy. 

Assuming  that  Mrs.  Rainbow  was  bound  to  put  some  value 
upon  the  policy,  at  what  sum  ought  she  to  have  assessed  it? 
At  the  time  when  her  proof  was  admitted  the  insurance 
office  had  not  accepted  the  premiums,  and  the  policy  had 
lapsed.  Suppose  that  Mrs.  Rainbow  had  valued  the  chance 
of  their  reinstating  it  at  a  nominal,  or  very  small  sum,  and 
proved  for  the  balance,  I  take  for  granted  that  she  could  not 
then  have  been  deemed  guilty  of  any  neglect  or  omission. 
At  whatever  sum  she  had  valued  the  policy,  in  the  event  of 
its  proving  to  be  worth  more,  the  trustee  in  bankruptcy 
would  have  been  entitled  to  the  excess  ;  Ex  parte  King^ 
*In  re  Palethorpe  (*) ;  so  that  in  any  view  of  the  case  [143 
it  is  difficult  to  see  to  what  extent,  if  any,  the  defendant 
was  damnified  by  Mrs.  Rainbow  not  putting  a  value  upon 
the  policy.  At  all  events  the  utmost  extent  to  which  in  my 
opinion  the  defendant  is  entitled  to  relief  is  the  agreed  value 
of  the  policy  after  it  was  reinstated,  say  £32. 

I  ought  perhaps  to  notice  an  argument  which  was  ad- 
vanced by  the  defendant's  counsel  to  the  effect  that  the 
plaintiffs,  by  their  solicitor,  received  the  amount  of  the  two 
premiums  from  the  defendant  upon  the  understanding  men- 
tioned in  the  letters  of  the  23d  of  November,  1878,  namely, 
that  when  the  debt  was  paid  the  policy,  if  then  Tn  force, 
was  to  be  handed  over  to  the  defendant.  Assuming  there 
was  a  binding  agreement  to  that  effect,  I  fail  to  see  how  it 
affects  the  present  question.  At  most  it  would  only  have 
given  the  defendant  a  right  of  action  for  breach  of  the  agree- 
ment, in  the  event  of  his  having  paid  off  the  debt  as  ar- 
ranged, and  of  his  having  kept  the  policy  alive  in  the 
infant  imp. 

I  give  judgment  for  the  plaintiffs  for  £416  18^.  4^.,  being 

O  1  Q.  B.  D.,  669;   18  Eng.  R.,  104.        (3)  Law  Rep.,  20Eq.,273;  13  Eng.  R., 
(0  Law  Rep.,  7  Q.  B.,  756  ;  3  Eng.  R.,     795. 
298. 
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£400  and  interest,  less  £32,  with  costs.     The  defendant  will 
liave  the  costs  (if  any)  of  the  issues  in  fact  which  I  have 

found  for  him.  Judgment  accordingly. 

Solicitors  for  plaintiffs :  Prior^  ^igsfy  Church  &  AdamSy 
for  W.  W.  Robinson,  Oxford. 

Solicitor  for  defendant :  Charles  Mallam,  for  T.  &.  G. 
Mallara,  Oxford. 

See  19  Eng.  Rep.,  300  note  ;  1  Eng.  New  Jersey:  Thompson  v.  Bowne, 

Rep.,  490  note.  89  N.  J.  Law,  2. 

One  who  appears  upon  the  face  of  a  New  York  :  Pomeroy  v.  Tanner,  70 
note  to  have  signed  it  as  a  joint  maker,  N.  Y. ,  547  ;  Sailly  v.  Elmore,  2  Paige, 
may  show  by  parol  that  the  creditor  497 ;  Dunham  v.  Countryman,  66  Bar- 
knew,  when  the  note  was  executed,  hour,  268 ;  Mutual,  etc.,  v.  Davies,  44 
that  he  was  merely  a  surety,  and  has  N.  Y.  Superior  Ct.  R.,  172. 
since  done  some  act  to  discharge  him  :  Vermont :    But  see   in  this  state, 

Pennsylmanla :    See  Fourth,  etc.,  v.  Benedict  v.  Cox,  52  Verm.,  247. 

Frazier,  2  Leg.  Chron.  Rep.,  205.  Wisconsin:    Irvine    v.   Adams,  48 

Vermont :    Oral  evidence  is  inad-  Wise. ,  468. 
missible  in  this  state  to  show  one  sign-  The  defendants  were  sureties  to  an 
ing  a  note  as  principal  was  in  fact  a  undertaking  on  an  appeal  from  a  jus- 
surety  :    Benedict  t?.   Cox,   52   Verm.,  tice's    judgment.      Subsequently,    by 
247.  stipulation  of  the  parties,  a  judgment 

Wisconsin  :    Irvine    v.   Adams,   48  of  affirmance  was  entered  on  the  condi- 

Wisc.,  468.  tion  that  execution  should  not  be  issued 

But  when  he  interposes  a  defence  thereon  for  six  months.   Held,  that  this 

fi^rowing  out  of  his  relation  as  surety,  operated  as  an  extension  of  time,  and 

he  must  allege  and  prove  notice  to  the  released  the  sureties  :  Ross  v.  Ferris, 

creditor  that  he  was  a  surety  before  the  18  Hun,  210. 

act  complained  of  :  W.,  a  meml)er  of  the  firm  of  W.  B. 

Indiana  :    Davenport   v.    King,    68  &  Co. ,  mortgaged  his  individual  prop- 

Ind.,  64 ;  Ames  v.  Beitman,  73  id.,  86  ;  erty  for  $25,000  to  D.,  president  of  a 

McKlosky  v.  I.  M.  C,  etc.,  67  id.,  86.  bank,  to  secure  note^  of  his  firm  dis- 

Wisconain :    St.  Maries  v.  Polleys,  counted,  or  to  be  discounted  by  the 

47  Wisa,  67.  bank  ;  A.,  not  a  meml>er  of  the  firm. 

The  purchaser  of  property  from  the  gave  her  mortgage  on  her  property  for 

mortgagor  or  grantor  in  a  trust  deed,  ^25,000  to  the  bank  as  additional  secu- 

after  the  mortgage  or  trust  deed  is  re-  rity  for  the  discounts.     On  December 

corded,  who  assumes  no  liability  to  the  23,  1872,  the  firm  notes  to  the  value  of 

mortgagor  which  the  latter  can  enforce,  $20,000  were  held  by  the  bank,  and 

is  in  no  sense  the  surety  of  his  vendor,  W.  paid  the  bank  $10,000,  and  it  ^>atis- 

the  original  debtor:  Maher  v.  Lanfrom,  fied  W.'s  mortgage  : 

86  Ills.,  513.  Held,  in  a  suit  afterwards  brought 

If  a  creditor,  without  the  assent  of  a  by  the  president  of  the  bank  against 

surety,  enter  into  a  valid  contract  for  A.  on  her  mortgage,  that  she  was  enti- 

delayin  the  collection  and  enforcement  tied  to  have  the  value  of  the  property 

of  his  debt,  or  adopt  any  other  course  covered  by  the  lien  of  W.'s  mortgage, 

which  operates  as  a  suspension  of  the  over  the  amount  paid  by  W.,  applied  in 

right  to  enforce  it,  a  surety  will  be  relief  of  her  liability  in  payment  of  the 

thereby  discharged  :  firm  notes  held  by  the  bank.    The  prin- 

Arkansas  :    Thompson  v.  Robinson,  ciples  which  discharge  a  surety,  where 

34  Ark.,  44.  time  has   been  given  to  the  original 

Illinois  :    Davis,  etc.,  v.  Buckley,  89  debtor,  apply  with  equal,  if  not  greater 

Ills. ,  237.  force  to  a  case  where  the  creditor,  with- 

Nebraska  :    Kettle  v.  Wilson,  7  Ne-  out  the  consent  of  the  surety,  releases 

braska,  76.  the  principal  by  accepting  a  composi- 
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tion  in  discbarge  of  his  debt :  Wharton  material  that  the  indorser  joined  in  the 

T.  Duncan.  34  Leg.  Int.,  lOo,  Sup.  Ct.,  composition  and  release,  and  that  the 

Penn.,  not  reported  in  the  regular  re-  release  was  executed  by  the  indorsee  at 

ports.  his  request :  Broadway  v.  Schmucker,  7 

The  parties  to  an  injunction  suit  can-  Mo.  App.,  171 ;  Eggeman  v.  Henschen, 

not,  by  stipulation,  vary  or  extend  the  56  Mo.,  123. 

liability  of  the  sureties  in  an  injunc-  See  German ia,  etc.,  t>.  Frost,  43  N.  Y. 
tion  bond,  as,  by  agreeing  that  damages  Superior  .Ct.  R.,  118. 
may  be  assessed   in  a  suit  upon  the  Action  on  a  bond  given  by  the  de- 
bond,  for  the  first  time :  Mix  v.  Vail,  fendants  W.  and  A.  for  the  perform- 
BQ  Ills.,  40.  auce  of  W.'s  duties  as  plaintiffs'  agent, 
A  release  by  parol  of  one  joint  debtor  and  for  the  payment  of  all  moneys  re- 
will  not  operate  as  a  discharge  to  the  ceived  by  him,  alleging  non-payment 
others,  and  can  only  be  pleaded  by  the  of  certain  moneys,  etc. 
one  to  whom  it  is  given.     The  distlnc-  Plea  by  defendant  A.,  setting  up,  in 
tion  between  the  English  rule  and  the  substance,  that  he  executed  the  bond, 
rule  in  this  country  pointed  out :  Mor-  as  such  surety.     W.  was  agent  under 
gan  9.  Smith,  70  N.  Y.,  537.  an  agreement  with  plaintiffs,  whereby 
When  a  co-surety  has,  by  the  con-  liis  salary  was  fixed,  and  that  after- 
duct  of  the  creditor,  been  relea.sed  from  wards,  and  before  breach,  the  plaintiffs, 
liability,  another  co-surety  will  be  held  without    A.'s   knowledge   or  consent, 
exonerated  only  as  to  so  much  of  the  discharged  W.  from  his  then  engage- 
original  debt  as  the  one  so  discharged  ment,  and  re-engaged  or  reappointed 
could  have   been   compelled  to  pay:  him  on  different  terms,  etc.,  namely, 
Morgan  r.  Smith,  70  N.  Y.,  537.  that  his  remuneration  was  to   be  by 
A  surety  for  a  tenant  is  not  released  commission  allowed  for  services  per- 
as  to  rents  subsequently  accruing,  be-  formed,  instead  of  by  fixed  salary. 
cause  of  a  release  or  extension  of  the  Replication,  in  substance,  that  W.'s 
time  of  payment  of  rent  due:  Coe  v.  remuneration  as  such  agent,  whether 
Cassidy,  72  N.  Y.,  133.  by  fixed  salary  or  commission,  formed 
An  order  of  the  probate  court,  made  no  part  of.  and  was  not  contemplated  in 
after  a  decree  directing  the  payment  of  the  contract  of  suretyship,  nor  was  the 
debts,  extending  time  for  the  adminis-  change  in  any  way  prejudicial  to  the 
trator  to  render  his  final  account  be-  surety's  interest,  nor  did  it  impose  any 
yond  the  limits  fixed  by  statute,  does  greater  liability  upon  him,  and  the  said 
not  affect  the  liability  of  the  sureties  of  change  did  not  include  any  of  W.'s  du- 
the  administrator  with  respect  to  the  ties  and  obligations  as  such  agent : 
amounts  directed  by  the  decree  to  be  Held,  by  Cameron,  J.,  replication  bad 
paid  the  creditors:  Lanier  f).  Irvine,  24  as  being  no  answer  to  the  plea,  which 
Minn.,  116.  alleged  a  discharge  of  W.  from  his  en- 
An  agreement  by  a  creditor  to  release  gagement  and  a  re-engagement  on  dif- 
a  principal  debtor  if  he  will  make  an  ferent  terms. 

assignment  for  the  benefit  of  his  cred-  Semble,  that  the  change  in  the  mode 

itors  generally,  and  to  accept  from  the  of  remuneration  by  commission  instead 

assignee  his  pro  rata  share  In  full  pay-  of  by  fixed  salary  would  release  the  sure- 

ment,  upon   the  express  condition  it  ty,  if  the  nature  of  the  remuneration 

shall  not  be  binding  unless  assented  to  was  communicated  to  him  when  he  en- 

by  all  tbe  creditors  of  the  debtor,  will  tered  into  the  contract,  for  it  was  an 

not  release  the  sureties  of  such  debtor  alteration  that  might  be  prejudicial  to 

when  not  assented  to  by  all  the  cred-  him. 

itors,  even  though  the  creditors  not  A  rejoinder  alleged  that  A.  was  in- 
assenting'  receive  from  the  assignee  duced  to  enter  into  the  said  bond  for 
their  pro  rata  share  of  the  proceeds  of  W.  at  a  fixed  salary,  and,  believing 
the  assigned  property :  Mueller  v.  Dob-  such  representations  to  be  true,  exe- 
Bchuetz,  89  Ills.,  176.  cuted  said  bond,  and  the  change  in  said 
It  has  been  held,  in  Missouri,  that  a  plea  set  out  was  without  his  authority 
release  of  tbe  maker  of  a  note  by  the  or  consent. 

indorsee,  in  a  composition  between  the  Semble,  rejoinder  good,  that  it  was 
]naker  and  his  creditors,  operates  as  a  not  necessary  to  allege  that  said  rep- 
discharge  of  the  indorser ;  and  it  is  im-  resentation  was  made  by  the  plaintiffs, 

29  Eng.  Rkp.  29 


226  QUEEN'S  BENCH  DIVISION.  [Vol.  V. 

1S80  Hninbovv  v.  Jiigrgins. 


for  under  the  rejoinder  the  plaintiffs  Wisconsin :    Irvine    v.   Adams,    48 

would  have  to  prove  that  the  represen-  Wise,  468;  St.  Maries  t?.  Policy s,  47 

tation  was  so  made  as  to  be  binding  on  id. ,  67. 

plaintiffs:     Canada  Agricultural    Ins.  The  payment  of  interest  in  advance 

Co.  «.  Watt,  30  Upp.  C.  C.  PI.,  .350.  is  a  sufficient  consideration  to  support 

Declaration  alleged  that  the  defend-  an  agreement  to  extend   the  time  of 

ants,  by  agreement    under   seal,   had  payment  of  a  debt :  Maher  v.  Lanfrom, 

agreed  to  become  sureties  for  the  per-  86  Ills.,  513. 

formance  of  a  contract  made  by  one  B.  See  Smith  u.  Pearson,  52"Cal.,  339  ; 

with  the  plaintiffs,  whereby  B.  cove-  First,  etc.,  t.  Leavitt,  65  Mo.,  562. 

nanted  to  purchase  and  provide  all  the  So  the  taking  of  a  new  note,  payable 

lands  required  for,  and  to  build  and  in  future,  as  a  conditional  payment: 

maintain  the  plaintiffs*  railway  from.  First,   etc.,  v.  Leavitt,   65  Mo.,  563  ; 

Belleville  to  I^dsay,  and  to  deliver  it  Calloway  f).  Price,  32  Grattan,  1;  Mc- 

over  completed  by  a  day  named,  etc.,  Nulty  v.  Hurd,  18  Hun,  1,  affirmed  in 

and  to  indemnify  the  plaintiffs  against    Ct.  Appeals, ,  1881;  West«rvelt 

all  claims,  etc.,  for  lands  taken  and  v.  Freeh,  33  N.  J.  £q.,  451 ;  Hubbard 
damage  done  thereto,  and  from  all  acts,  v.  Gumey,  64  N.  Y.,  457. 
omissions  and  defaults  which  would  But  see  Farmers,  etc.,  v.  Lang,  22 
give  rise  to  claims  against  the  plaintiffs,  Hun,  372,  377,  held  to  apply  to  any  in- 
alleging,  as  distinct  breaches,  default  debteduess  existing  from  time  to  time, 
by  B.  in  the  performance  of  each  of  The  taking  of  a  mortgage  by  the 
the  covenants  so  entered  into  by  him,  holder  of  a  note  to  secure  it  prtma/a- 
whereby,  etc.  cie,  is  an  additional  or  collateral  .secu- 
Fifth  plea :  that  plaintiffs  mortgaged  rity,  and  does  not  prevent  the  holder 
and  otherwise  incumbered  the  said  road,  of  the  note  from  suing  both  the  prin- 
and  thereby  released  the  sureties :  Held  cipal  and  the  surety,  and,  therefore, 
bad,  as  it  did  not  appear  how  the  in-  does  not  operate  to  discharge  the  surety, 
cumbrances  prejudiced  the  principal  in  although  taken  without  the  consent  of 
the  performance  of  the  contract.  the  surety,  unless  it  is  otherwise  ex- 
Sixth  plea:  that  the  plaintiffs  altered  pressly  agreed:  Miller  r.  Knight,  7 
the  conditions  of  the  contract,  by  al-  Baxter  (Tenn.),  127  ;  Currie  v.  llodg- 
lowing  to  the  principal  a  large  quantity  ins,  42  Upp.  Can.  Q.  B.,  601  ;  Carey  v. 
of  stock  in  the  company,  and  thereby  White,  52  N.  Y.,  138. 
released  the  defendants:  Held  bad,  in  A  mere  naked  promise  to  forbear,  is 
not  showing  how  the  allotment  altered  not  such  an  extension  of  time  as  will 
the  contract.  discharge  a  surety.  It  must  be  a  valid. 
Ninth  plea:  that  the  plaintiffs  sus-  binding  agreement,  and  for  some  defi- 
tained  no  loss  or  damage  by  B.'s  de-  nite  time: 

fault :    Held  bad,  for  that  the  defend-  Arkansas  :    Thompson  v.  Robinson, 

ants'  contract  was  not  merely  one  of  84  Ark.,  44. 

indemnity,  but  also  for  the  performance  Colorado  :  Byers  v.  Hussey,;4  Col., 

by  B.  of  certain  specified  acts,  and  non-  515. 

performance  of  both  was  alleged.  IllinoiB :  Imming  t.  Fiedler,  8  Brad- 
Tenth  plea  :  that  after  the  breaches,  well,  256. 
the  plaintiffs  by  by-law  rescinded  the  New  York;  Atlantic,  etc.,  v.  Frank- 
contract  :  Held  bad,  as  being  no  answer  lin,  55  N.  Y.,  238  ;  Mutual,  etc.,  v.  Da- 
to  the  cause  of  action  created  by  the  vies,  44  N.  Y.  Superior  Ct.  R.,  172. 
breaches  alleged  :  Grand  June.  Rail-  Wisconsin :  St.  Maries  v.  PoUeys, 
way  Co.  T.  Pope,  30  U.  C.  C.  PI.,  83.  47  Wise,  67. 

An  usurious  agreement  to  extend  the  Part  payment  by  the  principal  debtor, 

time  of  payment  of  a  debt  will  dis-  when  the  payment  is  made  on  a  verbal 

charge  a  surety :  promise  to  extend  time  of  payment  on 

California  :'   See  Smith  t.  Pearson,  the  amount  remaining,  with  no  new, 

62  C'al.,  339.  independent   consideration   to  support 

New  York :  National,  etc. ,  v.  Place,  the  promise,  does  not  discharge  a  surety : 

15  Ilun,  564.  Andrews  v.  Hagadorn,  54  Tex.,  571. 

The  contrary  is  held  in  A  mere  forbearance  to  collect,  is  not 

Tennessee  :  Howell  r.  Sevier,  1  Lea,  such  an  extension  of  time  as  to  dis- 

360.  charge  a  surety : 
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Arkaiuias  :   Thompson  v.  Kobinson,  comes  thereby  either  wholly  impossible 

34  Ark.,  44.  or  only  partially  Impaired,  then  the 

New  York  :    Sailly   v.   Elmore,    2  mortgagor  is  either  wiiolly,  or  pro  tan- 

Paige,  497 ;  Mutual,  etc.  v.  Davies,  44  to,  as  the  case  may  be,  discharged: 

N.  Y.  Superior  Ct.  R.,  172.  Mutual,  etc.,  v.  Da  vies,  44  N.  Y.  Supe- 

A  new  agreement  between  a  creditor  rior  Ct.  R.,  172. 

and  his  principal  debtor  will  not  dis-  Where  the  creditor  is  a  corporation, 

charge  the  sureties  when,  by  the  new  a  request  by  a  surety  to  proceed  and 

agreement,  the  remedies  of  the  cred-  collect  the  debt  must  be  made  to  some 

itor  against  the  sureties  are  expressly  officer  or  agent  who  is  authorized  to 

and  clearly  reserved :  Morgan  i7.  Smith,  act.     As  to  who  is?  Mutual,  etc.,  v. 

70  N.  Y.,  539.  Davies,  44  N.  Y.  Superior  Ct.  R.,  172. 

Illinois  :    Mueller  v.  Dobscheutz,  89  As  to  the  requisites  of  a  notice  to  a 

Ills.,  176.  creditor  to  proceed  and  collect  the  debt, 

MaBsachusetts :  Ken  worthy  v.  Saw-  see 

yer,  125  Mass.,  29.  Illinois  :  Immlng  v.  Fiedler,  8  Brad- 

Where  a  surety  g^ves  notice  to  a  well,  256. 

creditor  to  proceed  and  collect  the  debt,  New  York  :   Hunt  v.  Purdy,  82  N. 

he  will  not  be  relieved  of  liability  un-  Y.,  486;   Mutual,  etc.,  v,  Davies,  44 

less  the  failure  to  observe  the  notice  N.  Y.  Superior  Ct.  R.,  172. 

resulted  in  an  injury  to  him  ;  and  the  Vermont:    Benedict  v.  Cox,  52  Ver- 

burthen  of  showing  this  is  upon  him  :  mont,  247. 

Arkansas  :  Thompson  v.  Robinson,  A  surety  has  a  right  to  the  securities 

34  Ark.,  44.  which  the  creditor  holds,  and  if  the 

New   York:    Hunt    v.   Purdy,   82  creditor  surrender  or  impair  them,  with- 

N.  Y.,  486.  out  the  surety's  consent,   he  is,  pro 

Vermont :    See  the  peculiar  rule  in  to/2^<7,  discharged  :  14  Am.  L.  Rev.,  839  ; 

tbis  state.  52  Verm.,  247.  Henegar  v.  Thompson,  1  Lea  (Tenn.), 

The  rule  in  Russell  v.  Weinberg,  457;  Allen  v.  Hanley,  2  Lea  (Tenn.), 

that  where  a  mortgagor,  having  sold  141 ;  Murrell  v.  Scott,  51  Texas,  520  ; 

the  mortgaged  premises  to  one  who  Richards  v.  Yoder,  10  Neb.,  429;  Guild 

lias  assumed  payment  of  the  mortgage,  v.  Butler,  127  Mass.,  886. 

requests    the    mortgagee,     after    the  See  National,  etc.,  ^.  Bigler,  83  New 

mortgage  becomes  due,  to  foreclose  im-  York,  51,  affirming  18  Hun,  402. 

mediately  lest    the   premises   become  Where  a  mortgage  is  assumed  by  a 

insufficient,  the  latter  must  do  so  or  grantee  of  a  mortgagor,  as  to  the  mort- 

the  former  will  be  discharged  from  lia-  gagor  the  land  becomes  the  primary 

liility  on   the   bond    if   the    property  fund  for  the  payment  of  the  mortgage 

afterwards  becomes  insufficient,  applies  debt,  and  the  mortgagor  stands  there- 

when  the  mortgage  is  not  due  by  its  after  in  the  attitude  of  surety  only. 

terms ;  but  the  holder  of  the  mortgage  After  notice  of  assumption  by  the 

has  an  option  to  declare  the  whole  due  grantee,  he  is  bound  in  his  dealings 

by  reason  of  a  default  in  the  payment  with  the  grantee  and  others,  in  regard 

of  interecft,  taxes  or  instalments.  to  the  mortgage  debt,  to  do  nothing  to 

In  such  case,  the  person  collaterally  the  injury  of  the  mortgagor  as  surety: 

liable  is  entitled  to  call  on  the  holder  Mutual  Life  v.  Davies,  44  N.  Y.  Supe- 

of  the  mortgage  to  exercise  his  option  rior  Ct.  R.,  172  ;  Curry  v.  Hale,  15  W. 

and  foreclose  for  the  whole  amount;  Va.,  867. 

and  if  he  refuses  to  do  so,  he  cannot  If  a  prior  mortgagee  releases  part  of 

recover  a  deficiency  against  the  one  the  mortgaged  premises,  to  the  preju- 

who  made  the  rciquest :  Loomis  v.  Bal-  dice  of  a  subsequent  incumbrancer,  or 

heimer,  5  Abb.  N.  C,  263.  purchaser,  with  notice  of  such  subse- 

The  mortgagor  had  a  right  to  demand  quent  mortgage,  or  deed,  his  release 

tbat  the  mortgagee  proceed  without  de-  will  operate  as  a  discharge  of  his  Hen, 

lay,  after  his  right  of  action  has  ac*  to  the  extent  of  the  value  of  the  land 

craed,   to    collect  the  mortgage   debt  released.     Actual  notice  need  not   be 

out  of  the  land  and  grantee,  and  if  he  shown  in  such  case  ;   it  is  enough  if 

neglects  so  to  do  after  fuU  and  explicit  sufficient  facts,  out  of  which  the  equity 

request,  and   collection  therefrom  be-  arises,  is  brought  home  to  the  mort- 
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gagee  to  njake  it  his  duty  to  Inquire  new  account  called  "secured  account," 

before   acting:   Cogswell  v.  Stout,  32  and  credited  the  current  account  with 

N.  J.  Eq.,  240.  £6,000,  thus  placing  it  in  credit : 

Release  by  a  creditor  of  part  of  the  Held,  that  this  did  not  amount  to  pay- 
land  mortgaged  to  him  as  security  for  ment  of  the  current  account  so  as  to 
payment  of  a  bond  does  not  discharge  a  relieve  a  surety  responsible  to  the  bank 
surety  in  the  bond,  though  made  with-  for  payment  of  the  overdraft :  Bank  of 
out  his  consent,  if  the  remainder  of  the  Australasia  v.  Cotchett,  4  Vict.  L.  K. 
land   is    sufficient    to  indemnify  him  (Law),  226. 

against  loss :    Saline  Co.  v.  Brice,  65  Where  the  principal  maker  of  a  note 

Mo.,  63.  past  due,  without  knowledge  or  consent 

Defendant  J.  executed  his  bond,  se-  of  his  sureties  to  the  same,  borrows 
cured  by  mortgage  upon  certain  lands,  money  upon  a  new  note  without  other 
which  contained  a  clause  giving  the  sureties,  for  the  purpose  of  taking  up 
mortgagor  the  privilege  of  requiring  the  first  note,  with  the  understanding 
from  the  mortgagee  a  release  of  any  that  the  first  note,  when  taken  up,  shall 
portion  of  the  mortgaged  premises  at  be  transferred  to  such  new  sureties  as 
any  time,  upon  making  certain  specified  collateral  security,  and  the  money  so 
payments.  J.  conveyed  the  lands  sub-  borrowed  is  used  in  fulfilling  and  satis- 
ject  to  the  mortgage,  which  the  gran-  fying  the  purposes  for  which  the  first 
tee  assumed  and  covenanted  to  pay.  noto  was  given,  this  amounts  to  a  pay- 
By  an  greement  thereafter  made  be-  ment  of  the  same,  and  the  sureties 
tween  the  grantee  and  the  holder  of  the  thereon  are  discharged, 
mortgage,  who  had  notice  of  the  deed  The  principal  maker,  by  so  transfer- 
and  its  covenants,  without  the  consent  ring  the  first  note,  after  its  payment,  to 
or  knowledge  of  J.,  this  clause  was  ab-  the  new  sureties,  in  consideration  of 
rogated.  In  an  action  to  foreclose  the  their  becoming  such,  is  estopped  (as 
mortgage,  in  which  it  was  sought  to  against  them)  from  alleging  that  such 
hold  J.  liable  for  any  deficiency,  held  note  was  in  fact  paid  :  Greening  v.  Pat- 
that  the  bond  and  mortgage  together  ten,  51  Wise,  146. 
constituted  the  contract ;  that  as  be-  K. ,  plaintiff's  testator,  and  defendant 
tween  J.  and  his  grantee,  the  latter  be-  C.  were  copartners.  After  the  death 
came  the  principal  debtor,  and  the  of  K. ,  plaintiff  sold  her  interest  in  the 
former  the  surety;  that  the  holder  of  property  and  business  of  the  firm  to  C, 
the  security  having  knowledge  of  this  he  agreeing  to  pay  the  debts,  to  give  a 
relation  was  bound  by  it,  and  under  an  "purchase-money  chattel  mortgage" 
equitable  obligation  to  do  nothing  to  to  secure  the  purchase-money  and  the 
affect  it ;  and  that  the  release  of  the  debts,  and  also  to  give  a  bond  with 
privilege  was  such  an  alteration  of  the  sureties  to  secure  the  payment  of  the 
contract  as  relieved  J.  from  liability:  debts.  In  pursuance  of  the  agreement, 
Paine  v.  Jones,  76  N.  Y.,  274,  affirming  C.  gave  a  bond  signed  by  himself  and 
14  Hun,  577.  the  other  defend  ants  as  sureties,  condi- 

A  creditor  who  applies  to  be  subro-  tioned  that  C.  "shall  well  and  truly 

gated  to  the  rights  of  sureties  in  securi-  pay  the  balance  of  the  debts  of  the 

ties  held  by  them,  must  be  content  to  concern,  *  *  *  within  nine  months  after 

take  them  as  he  finds  them  when  he  the  date  of  this  bond."     Another  part 

makes  his  application.     If  they  were  of  the  condition   was   that  the  obli- 

gi  ven  by  the  debtor  merely  to  indemnify  gors  would  save  plaintiff  harmless,  etc. 

the  sureties  and  without  any  view  of  In  an  action  upon  the  bond,  held  that 

securing  the  creditor,  and  they  have  in  it  was  not  simply  one  of  indemnity, 

good  faith  released,  discharged  or  oth-  but  an  obligation  to  pay;  and  that  upon 

erwise  impaired  their  value,  before  he  default  of  payment  by  C.  within  the 

has  taken  any  steps  to  subject  them  to  nine  months,  the  right  of  action  there- 

his  claim,  he  cannot  justly  complain  :  on  became  complete. 

Logan  V.  Mitchell,  67  Mo.,  524.  The  firm  business  was  carried  on  in 

A  customer  of  a  bank  whose  account  the  name  of  K.  It  was  claimed  by  de- 
was  overdrawn  £5,000,  gave  a  mort-  fendants  tliat  his  estate  was  only  liable 
gage  to  the  bank  to  secure  a  fixed  sum  contingently  for  the  debts  in  case  of 
of  £0,000  and  interest.  The  bank  there-  failure  to  collect  of  C,  the  survivor: 
ui)on  placed  £C,000  to  the  debit  of  a  Held  untenable,  as  the  creditors  had 
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the  right  to  proceed  against  the  estate  ment  as  soon  as  he  reasonably  may, 

of  K.  in  the  first  instance  without  re-  and  if  he  does  not,  he  keeps  it  at  his 

sorting  to  C.  own    risk  :    Fegley  «.   McDonald,   89 

As  to  whether  such  a  contingent  lia-  Penn.  St.  R.,  128. 
hility  would  give  the  obligee  the  same  Where  the  debtor  transfers  collat- 
rights  as  the  direct  liability,  quare.  erals  to  the  creditor,  the  latter  is  bound 
Also  held,  that  if  plaintiff  by  any  act  to  proper  diligence  in  realizing  there- 
of bad  faith  had  impaired  the  security  on,  and  if  inconsequence  of  his  negli- 
of  the  chattel  mortgage,  to  the  inju-  gence  loss  accrues  on  such  collaterals, 
ry  of  the  defendants,  they  could  avail  the  creditor  is  liable  for  such  loss : 
themselves  of  it,  but  it  would  not  re-  Alexander  v.  Alexander,  64  Ind.,  541  ; 
lease  them  save  to  the  extent  of  the  Key  v.  Fielding,  82  Ark.,  56;  Beller- 
injurj ;  that  plaintiff  held  the  mort-  ton  v.  Koope,  3  Lea  (Tenn.),  215  ; 
gage  to  secure  her  individual  claim  for  Briggs  v.  Parsons,  80  Mich.,  408  ;  Han- 
the  purchase-money,  in  preference  to  na  v.  Holton,  78  Penn.  St.  K.,  334, 
any  rights  which  .defendants  might  1  Leg.  Chron.  Rep.,  835. 
have  in  it  as  security  for  the  debts ;  See  Com.  Bank  v.  Wilson,  11  U.  C. 
and  that,  as  it  appeared  that  the  mort-  Com.  PI. ,  581 ;  Whitney  v.  Ball,  17 
gaged  property  was  not  worth  more  id.,  474. 

than  the  balance  due  on  the  purchase.  But  see  Hooker  v.  Gooding,  86  Ills., 

it  did  not  appear  the  defendants  would  60  ;    McMahon  «7.  Young,  2  Victorian 

have  been  injured  if  the  mortgage  had  L.  R.  (Law),  57. 

been  released :   Kohler  v,  Matlage,  72  Where  the  creditor  has  funds  of  the 

N.  Y. ,  2o9.  debtor  he  ought  to  apply  on  the  debt, 

Where,  after  maturity  of  a  promis-  he  will  be  compelled  to  do  so  :  Wright 

sory  note  held  by  a  bank,  and  due  pro-  t.  Austin,  56  Barb.,  13  ;    Commercial 

trat    and    notice    thereof,   the    maker  Bank  v.  Wilson,   11  U.  C.  Com.  PI., 

makes  a  general  deposit  in  the  bank  581. 

of  an  amount  sufficient  to  pay  the  note,  So  the  creditor  may  retain  what  he 

this  does  not  of  itself  as  between  the  has  received  as  collateral,  and  collect 

bank  and  the  indorser  operate  as  a  pay-  his  debt,  provided  he  have  been  guilty 

ment.     In  the  absence  of  any  express  of  no  negligence  as  to  the  collateral: 

agreement  or  directions,  it  is  optional  Marschultz  v.  Wright,  50  Wise,  175. 

with  the  bank  whether  or  not  to  apply  If,  however,  such  collateral  security 

the  money  in  payment ;  it  is  under  no  is  confided  to  a  trustee,  the  common 

legal   obligation  to  do  so  :    National,  agent  of  both  owner  and  creditor,  the 

etc.,  V.  Smith,  66  N.  Y.,  271,  23  Am.  creditor  cannot  be  charged  as  bailee  of 

liep.,  48,  50  note  ;  Voss  v,  German,  the  trust  property.      If   the  creditor 

etc.,  83  Ills.,  599.  procures  or  connives  at  the  misman- 

Where  a  creditor  has  in  his  hands  agement  of  the  trustee,  he  may  be  held 

the  means  of  paying  his  debt  out  of  responsible  for  the  result  of  such  mis- 

the  funds  of  the  principal  debtor,  and  management. 

he  might  have  paid  the  same  by  the  A  trustee  is  not  an  agent  of  the  cred- 
exercise  of  reasonable  diligence,  and  itor  to  such  an  extent  as  to  render  the 
does  not  use  the  means  thus  withiu  creditor  responsible  for  his  want  of  dili- 
his  control,  the  surety  is  discharged,  gence  in  executing  the  trust,  nor  will 
Where  the  principal  debtor  gave  his  the  subsequent  assent  by  a  creditor  to 
check,  and  the  money  remained  in  what  the  trustee  has  already  wrong- 
bank  for  seven  days  before  presenta-  fully  done  or  neglected,  relate  back 
tion  of  the  check,  and  it  was  honored,  and  make  the  creditor  responsible  for 
b^sause  the  bank  had  on  that  day  ap-  a  loss  to  the  trust  fund  already  incur- 
propriated  the  money  intended  to  meet  red :  Murrell  v.  Scott,  51  Texas,  520. 
it  to  the  payment  of  an  indebtedness  Though  a  general  assignment  to  the 
of  the  principal  due  the  bank  on  that  •  creditor  for  the  benefit  of  the  princi- 
day,  the  surety  is  discharged  by  the  pal's  creditors,  is  not  a  defence  to  a 
delay  in  presentation.  surety,  where  it  appears  that  the  as- 
It  seems,  that  a  check  is  generally  signee  has  realized  nothing  from  the 
designed  for  immediate  presentaton,  assignment  applicable  to  the  debt  on 
and  not  for  circulation,  and  it  is  the  which  the  surety  is  sued  :  Watson  v. 
duty  of  the  holder  to  present  it  for  pay-  Shuttle  worth,  53  Barb.,  357. 
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See  Bates  v.  Rosekrans,  87  N.  Y.,  time  the  mortgaged  property  was  a 

409.  sufficient  security;  but  afterwards  the 

In  an  action  on  a  joint  and  several  buildings  thereon   were  destroyed  by 

promissory  note  against  one  only  of  fire,  and  the  value  thereof  reduced  he- 

the  makers,  he  answered  that  he  was  low  the  mortgage  debt.     Held  that  the 

surety  only  for  his  co-maker  who  had  delay  was  sufficient  to  constitute  laches 

deceased,  that  the  note  had  been  filed  discharging  the  guaranty :   McMurray 

and  allowed  as  a  claim  against  the  t).  Noyes,  72  N.  i.,  623,  distinguishing 

estate  of  the  principal  who  was  solvent,  85  Barb.,  484;   Griffith   v.  Robertson, 

and  that  steps  were  being  taken  by  the  15  Hun,  344. 

administrator  of  such  estate,  to  realize  See  Vass  v.  Letson,   2  Nova  Scotia 

money  to   pay  off  the  note  in   suit :  Dec. ,  375. 

Held,  on  demurrer,  the  answer  was  in-  The   mere  abandonment  of  foreclo- 

sufficient :  Hayes  v.  Hayes,  64  Ind.,  243.  sure  proceedings  upon  payment,  by  a 

To  an  action  by  payee  against  the  subsequent  incumbrancer,  of  the  costs 

drawer  of  a  bill  of  exchange  payable  and  interest  then  due,  and  the  receipt 

twelve  months  after  date,  the  defend-  from  such  incumbrancer  subsequently 

ant  pleaded  that  he  drew  the  bill  and  falling  due,  there  being  no  agreement 

delivered  it  to  the  plaintiff  for  the  ac-  to  extend  the  day  of  payment  of  the 

commodation  of  the  acceptor  and   as  mortgage,  will  not  discharge  one  who 

surety  for  him  ;  that,  at  the  time  the  stands  in  the  position  of  surety  for  the 

defendant  so  drew  and  delivered  the  mortgage    debt,   although    he  be  the 

bill  to  the  plaintiff,  it  was  agreed  be-  mortgagor:  Mutual,  etc.,  v.  Davies,  44 

tween  the  plaintiff  and  defendant  and  N.  Y.  Superior  Ct.  R.,  172. 

the  acceptor  that  the  acceptor  should  de-  Neglect  by  the  holder  of  a  note  to 

posit  with  the  plaintiff  certain  securities  protest  it  whereby  a  solvent  indorser  is 

to  be  held  by  the  plaintiff  as  security  discharged,  does  not  relieve  one  who 

for  the  due  payment  of  the  bill ;  and  has  guaranteed  payment  or  collection 

that,  in  case  the  bill  should  not  be  duly  of  the  note  from  his  liability:  Deck  v. 

paid,  the  plaintiff  should  sell  the  se-  Works,  18  Hun,  260.  57  How.  Pr.,  292. 

curities  and  apply  the  proceeds  in  the  Mere  neglect  to  issue  execution  on  a 

liquidation  of  the  bill,  and  that,  until  judgment  recovered  against  the  prin- 

the  plaintiff  should  have  so  sold  the  cipal    will    not    discharge    a    surety  : 

securities,  the  defendant  should  not  be  Fourth  Nat.  Bank  v.  Frazier,  2  Leg. 

liable  to  be  sued  on  the  bill.     The  plea  Chron.  Rep.,  205. 

went  on  to  aver  that  the  securities  were  See  also  Thompson  v.  Robinson,  34 

deposited  with  the  plaintiff  by  the  ac-  Ark.,  44. 

ceptor,  but  that  the  plaintiff  had  not  An  indorser  is  not  discharged  by  the 

sold  but  still  held  them.  failure  of  the  creditor  to  file  the  claim 

Held  (Willes,  J.,  doubting),  that  oral  against  the  estate  of   the   principal; 

evidence  of  the  agreement  alleged  in  Lawson  v.  Watson,  8  Baxt.  (Tenn.),  72. 

the  plea  was  not  admissible,  inasmuch  A  surety  upon  a  judgment  by  confes- 

as  it  contradicted  or  varied  the  express  sion  has  the  right  to  expect  that  the 

written  contract  on  the  face  of  the  bill :  judgment   will   be  entered  of   record 

Abrey  v.  Cox,  L.  R.,  5  Com.  PI.,  37.  within  a  reasonable  time:  and  he  is 

But  see  Molson's  Bank  v.  Gerdlestone,  released  from  liability  by  an  agreement 

44  U.  C.  Q.  B.,  54.  between  the  judgment  creditor  and  his 

Where  a  creditor  holds  stock  as  col-  principal,  that  the  judgment  shall  not 

lateral  security  for  the  payment  of  a  be  recorded,  in  pursuance  of  which  it 

promissory  note,  he  is  not  bound  at  the  is  not  entered  of  record  until  after  the 

maturity  of  the  note  and  its  non-pay-  lapse  of  an  unreasonable  time  :    Han- 

ment  to  sell  the  stock  without  notice  cock  v.  Wilson,  46  Iowa,  352. 

from  the  debtor  directing  him  to  do  so:  A  surety  is  not  discharged  by  a  fail- 

O'Neil  V.  Whigham,  87  Penn.  St.  R.,  nre  of  the  creditor  after  judgment  to 

894.  issue  execution  and  collect  it,  though 

One  guaranteed  the  collection  of  a  the  principal  debtor  have  ample  prop- 
bond  and  mortgage  he  assigned,  and  erty  to  satisfy  it,  but  on  an  execution 
the  assignee  delayed  foreclosing  the  being  subsequently  issued,  no  property 
mortgage  for  fourteen  months  after  it  can  be  found  :  Smith  v.  Erwin,  77 
became  duo.     For  ten  months  of  this  N.  Y.,  460. 
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A  plea  that  the  plaintiif  has  attached  action,  Smith  released  Gearty  from  his 

lands  of  the  principal  maker  of  the  agreement  to  assume  and  pay  the  mort- 

note,  and  that  such  levy  of  attachment  ga^e. 

is  still  pending  and  undetermined,  pre-  Held  that,  as  plaintiff  knew  of  the 

sents  no  defence  to  an  action  of  sci.  fa.  agreement,  and  had  accepted  the  same 

against  a  surety  on   the  note.     Levy  before  the  release  was  executed,  his 

upon  real  estate  is  not,  like  a  levy  upon  right  to  enforce  the  same  was  not  af- 

personal  property,  a  prima  facie  satis-  fected  thereby  :  Whiting  v.  Gearty,  14 

faction  :  Cassell  v.  Morrison,' 8  Bradw.,  Hun,  498. 

175.  It  has  been  held  that  a  surety  will  be 

Where    the  creditor    has    obtained  discharged  by  any  arrangement  between 

judgment  against  the  principal,  issued  the  principal  debtor  and  the  creditor 

execution  on  which  a  levy  is  made,  he  which  operates  as  a  fraud  upon  the 

discharges  a  surety  by  satisfying  the  surety ;  as  where  the  money  has  been 

judgment  without  the  surety's  knowl-  offered  to  the  creditor  and  he,  without 

edge  or  consent :    German ia  v.   Frost,  the  consent  of  the  surety,  requested  the 

48  N.  Y.  Superior  Ct.  R.,  118  ;   Renick  debtor  to  retain  it  longer.  So  where  the 

r.  Ludington,  14   W.  Va.,  368  ;    Cole-  creditor    fraudulently    colludes     with 

man   t.  Dunlap,  1  Nova  Scotia  Dec. ,  the  debtor  to  conceal  from  the  surety 

21 G;   Holt  V.   Mainer,  1  Lea  (Tenn.),  the  fact  of  the  non-payment  of  the  debt 

488.  until    the  debtor  becomes  insolvent : 

In   Tennessee,   by  statute,  it  is  the  Sailly  v.  Elmore,  2  Paige,  497. 
duty  of  an  officer  holding  an  execution  But  see  17  Eng.  R.,  188. 
against  principal   and  surety  to   first  In  an  action  against  two  joint  co- 
satisfy  the  execution  out  of  the  prop-  sureties  for  certain  lessees,  judgment 
erty  of  the  principal  debtor :  Sellers  v.  was  ordered  against  both,  which  was 
Fite,  8  Baxt.  (Tenn.),  120  ;  Id.,  121.  reversed  by  the  general  term  as  to  one, 

\Vhere  a  bond  stipulated  that  the  and  a  new  trial  granted  him  on  the 
surety  should  be  liable  for  "  any  and  ground  of  failure  of  consideration  as  to 
every  indebtedness  or  liability  now  ex-  him,  and  was  affirmed  as  to  the  other, 
isting  or  which  may  hereafter  in  any  Held,  that  it  was  no  ground  of  re- 
manner  exist  or  be  incurred  on  the  part  versal,  on  appeal  to  this  court  by  the 
of "  his  principal,  and  a  cotemporane-  latter ;  that,  in  case  his  co-surety  suc- 
ous  agreement  was  entered  into  be-  ceeded  on  the  new  trial,  he  would  lose 
tween  the  principal  and  the  obligee  l^is  right  of  contribution, 
expressing  the  conditions  of  the  form-  As  to  whether  the  right  would  be 
er's  employment  by  the  latter,  it  was  lost  in  such  case,  quaere :  Morgan  v, 
held,  that  a  change  in  the  terms  of  the  Smith,  70  N.  Y.,  537. 
contract  affecting  the  compensation  of  The  obligation  of  one  of  two  co-sure- 
the  principal,  without  the  knowledge  ties  is  to  pay  the  whole  debt.  If  he 
or  consent  of  the  surety,  would  not  re-  does  so,  he  may  recover  of  his  co-surety 
lease  the  latter  from  liability  on  the  one  half  ;  if  he  pays  less  than  the  whole 
bond.  debt,  he  can  only  recover  from  the  co- 

Tbe  bond  and  agreement  were  inde-  surety  the  amount  which  he  has  paid 

pendent  of  each  other,  and  parol  evi-  in   excess  of  the  moiety  :  Morgan   v, 

dence  was  not  admissible  to  show  that  Smith,  70  N.  Y.,  537. 

the  surety's  liability  was  measured  by  Pending  an  action  against  several  de- 

the  agreement :  The  Domestic  Sewing  fendants  on  a  joint  contract,   one  of 

Machine  Company  t?.  Webster,  47  Iowa,  them  died,  and  judgment  was  recov- 

857.  ered  against  the  surviving  defendants, 

A  bond  and  mortgage  were  given  to  more  than  two  years  after  letters  of  ad- 
plaintiff's  intestate  by  Smith,  who  sub-  ministration  had  been  taken  out  on  the 
sequently  sold  the  property  to  the  de-  estate  of  the  deceased.  This  judgment 
fendant  Gearty,  who,  in  the  deed,  was  paid  by  all  the  judgment  debtors 
agreed  to  assume  and  pay  the  same,  except  one,  who  was  insolvent.  '  Held, 
This  action  was  brought  to  foreclose  that  they  could  not  maintain  a  bill  in 
the  mortgage,  the  complaint  praying  equity  for  contribution  against  the  ad- 
for  a  judgment  against  Gearty  for  any  ministrators  of  the  estate  of  the  de- 
deficiency  that  might  arise  upon  the  ceased:  Spelman  v.  Talbot,  123  Mass., 
sale.    After  the  commencement  of  this  489. 
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[5  Queen's  Bench  Division,  144.] 
Dec.  7,  1879. 

144]  *Mapleson  v.  Masini. 

Practice — Security  for  Costs — Foreigner  reading  toithoui  Jurisdi/Hon — Defendant^  h/*tc 
far  liable  to  give  Security — Couuter-claim  arising  out  of  same  Matters  as  Plaintiff** 
Claim. 

In  an  action  for  breach  of  contract  against  the  defendant,  a  foreigner  residing 
abroad,  he,  by  his  defence,  denied  the  breaches,  and  also  made  a  counter-claim  for 
breaches  of  the  same  contract  by  the  plaintiff,  claiming  damages  to  an  amount  less 
than  the  plaintiff's  claim: 

Held,  that  the  defendant  could  not  be  ordered  to  give  security  for  the  plfdntiff'a 
costs  occasioned  by  the  counter-claim. 

Motion  by  the  defendant  that  an  order  of  Lindley,  J.,  in 
chambers — for  the  defendant  to  give  security  for  the  plain- 
tiff's costs  occasioned  by  the  counter-claim  to  the  satisfac- 
tion of  one  of  the  masters,  unless  the  defendant  within  ten 
days  should  give  particulars  of  his  counter-claim,  and  an 
undertaking  not  to  claim  more  damages  than  the  plaintiff 
might  recover — might  be  rescinded  or  varied. 

It  appeared  upon  affidavit  that  the  action  was  for  the  de- 
fendant's refusal  to  perform  an  agreement  between  him  and 
the  plaintiff,  whereby  the  defendant  agreed  for  a  salary  to 
sing  as  first  tenor  in  such  theatres  and  concert  rooms,  &c., 
in  Grreat  Britain  and  Ireland  as  he  might  be  employed  by 
the  plaintiff.     The  plaintiff  claimed  as  damages  £10,000. 
By  his  defence  the  defendant,  besides  denying  the  breaches, 
alleged  a  breach  of  the  agreement  by  the  plaintiff  in  neg- 
lecting and  refusing  to  employ  the  defendant  asprimo  ten- 
ore  assoluto  as  stipulated  for  in  the  contract,  and  requiring 
him  to  perform  duties  other  than  those  stipulated  for ;  and 
making  the  performance  of  such  duties  the  condition  of  his 
being  allowed  to  act  under  the  contract.     By  way  of  coun- 
ter-claim the  defendant  alleged  that  if  any  contract  was  en- 
tered into,  as  in  the  statement  of  claim  alleged,  the  plaintiff 
committed  a  breach  of  it  and  wrongfully  repudiated  it  by 
not  employing  the  defendant  in  the  way  stipulated  for  ;  in 
assigning  to  him  other  duties  than  those  stipulated  for  in 
the  contract,  and  making  the  performance  of  such  duties 
the  condition  of  his  being  allowed  to  perform  his  duties 
145J    under  the  contract,  whereby  the  *defendant  lost  the 
benefit  of  the  contract    and  suffered  great  loss  and  dam- 
ages.    The  defendant  claimed  £1,500. 

ine  order  vsras  applied  for  on  the  ground  that  the  defend- 
ant resided  abroad,  beyond  the  jurisdiction  of  the  court. 
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Dec.  1.  Moulton^  in  support  of  the  motion:  The  order 
for  the  defendant  to  give  security  for  costs  is  without  pre- 
cedent, and  cannot  be  supported.  Under  the  old  chancery 
practice  if  the  defendant  in  a  suit  filed  a  cross-bill  and  thus 
became  plaintiff,  still  if  he  was  substantially  defendant  iu 
the  proceedings  he  was  not  required  to  give  security ;  the 
principle  being  that  this  liability  ought  not  to  be  imposed 
upon  a  defendant,  who  is  not  a  volunteer:  Daniel's  Ch. 
Prac,  4th  ed.,  vol.  2,  p.  29.  Where  in  a  bill  for  sale  or 
foreclosure  under  a  mortgage  the  defendant  admitted  the 
debt,  but  filed  a  cross-bill  alleging  that  the  plaintiff  was  in- 
debted to  him,  and  that  the  security  was  obtained  by  fraud, 
and  praying  that  the  mortgage  deed  might  be  cancelled,  and 
for  an  account  and  payment  of  what  was  due  to  him  by  the 
plaintiff,  it  was  held  that  although  out  of  the  jurisdiction 
he  need  not  give  security  :  Macgregor  v.  Shaw  (*).  Winter- 
field  V.  Bradnum{^)y  so  far  as  it  has  any  application  is  iu 
the  defendant's  favor,  as  it  shows  that  a  defendant,  by  set- 
ting up  a  counter-claim  does  not  lose  the  character  and  is 
not  deprived  of  the  rights  of  a  defendant,  though  the  court 
held  that  the  defendant  having  counter-claimed  in  respect  of 
a  contract  other  than  that  sued  upon  by  the  plaintiffs,  was 
not  in  a  position  to  ask  for  security. 

Chandos  Leigh^  in  support  of  the  order :  So  long  as  a 
counter-claim  is  only  relied  upon  as  matter  of  defence,  the 
defendant  cannot  be  treated  as  plaintiff  and  required  to  give 
security,  but  where  it  is  in  the  nature  of  a  separate  action, 
the  position  of  the  defendant  is  reversed.  Before  the  Judi- 
cature Act  the  defendant  could  only  have  enforced  his  coun- 
ter-claim by  cross  action  when  he  would  have  been  bound 
to  give  security,  and  the  privilege  of  setting  up  a  counter- 
claim has  not  altered  the  practice  in  this  respect.  Order 
XIX,  rule  3,  enables  a  judge*  to  refuse  permission  for  a  de- 
fendant to  avail  himself  of  a  counter-claim  if  it  cannot  be 
conveniently  disposed  of  in  the  action,  and  it  ought  not  to 
be  *in  trod  need  for  the  purpose  of  disturbing  the  rights  [146 
of  the  plaintiff.  In  The  Julia  Fisher  ('),  a  case  since  the 
Judicature  Act,  an  order  was  made  which  went  further  than 
the  present  one,  compelling  the  defendant  not  merely  to 
give  security  for  the  costs  of  his  counter-claim  but  for  the 
costs  of  the  whole  action.  The  old  chancery  practice  with 
respect  to  bills  and  cross-bills  is  inapplicable.  A  cross-bill 
was  matter  of  right.  A  counter-claim  is  by  the  Judicature 
Act  to  take  the  place  of  a  cross  action.    The  present  counter- 

(»)  2  De  G.  <fe  Sm.,  360.  (»)  8  Q.  B.  D.,  324 ;  28  Eng.  R.,  293. 

(«)  2r.  P.,  116. 

29  Eng.  Rep.  30 
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claim  is  not  a  mere  set-off,  but  claims  unliquidated  damages 
to  an  amount  different  from  tliat  claimed  by  the  plaintiff, 
and  therefore  the  proceedings  cannot  be  regarded  as  one 
action.  The  distinction  between  a  set-off  and  such  a  coun- 
ter-claim has  been  recently  recognized  in  Neale  v.  Clarke  {^) 
and  Oole  v.  Firth  ('). 

Moulion^  in  reply  :  Admitting  that  the  counter-claim  is 
in  the  nature  of  a  separate  action,  it  is  an  action  necessary 
for  the  defence  of  the  defendant,  and  the  order  cannot  be 
upheld.  Cur,  adv.  vuU. 

Dec.  7.  The  following  judgments  were  delivered : 
Field,  J.:  I  think  that  the  order  of  Lindley,  J.,  must  be 
set  aside.  The  statement  of  defence  and  counter-claim  are 
founded  upon  the  same  allegations,  that  the  plaintiff  insist- 
ing upon  the  defendant  performing  duties  other  than  those 
stipulated  for  in  the  contract,  and  making  the  performance 
of  such  duties  the  condition  of  his  being  employed  under 
the  contract.  It  seems  that  Masini,  the  defendant,  resides 
abroad,  and  on  this  ground  the  order  was  made  that  he 
should  give  security  for  the  costs  occasioned  by  his  counter- 
claim. Now  if  he  had  been  in  the  position  of  an  ordinary 
defendant  in  an  action  for  breach  of  contract  there  would 
^ave  been  no  foundation  whatever  for  the  order.  But  it  was 
urged  that  he  was  in  the  position  of  an  actor  in  the  proceed- 
ings, and  that  this  was  shown  by  the  fact  that  the  damages 
claimed  in  his  counter-claim  are  different  from  those  claimed 
in  the  plaintiff's  claim.  I  think  it  must  be  conceded  that  the 
147J  mere  position  of  the  *party  on  the  record  is  not 
material  on  an  application  like  the  present  one,  such  as  for 
example,  in  interpleader  proceedings,  where  the  claimant  is 
made  a  defendant.  The  substantial  position  of  the  parties 
must  always  be  looked  at.  In  the  equity  cases  which  have 
been  cited  the  proceedings  were  by  bill  and  cross-bill,  and  in 
those  cases  the  courts  had  always  held  before  the  Judica- 
ture Act  that  the  defendant  did  not  cease  to  be  a  defendant 
for  the  purpose  of  being  required  to  find  security,  simply 
because  he  had  tacked  on  to  his  cross-bill  a  claim  for  relief 
arising  out  of  the  same  transaction  as  that  to  which  the  bill 
related.  The  case  which  at  first  seemed  to  me  at  variance 
with  our  present  decision  was  Winterfield  v.  Bradnum  ('). 
There  the  defendant  who  admitted  the  claim,  but  counter- 
claimed  to  an  amount  exceeding  the  plaintiff's  claim,  called 
upon  the  plaintiffs  to  give  security  for  costs.     I,  sitting  in 

(»)  4  Ex.  D.,  286.  («)  4  Ex.  D.,  301. 

(3)  3  Q.  B.  D.,  324 ;  28  Eng.  Rep.,  2U3. 
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chambers,  thought  that  he  was  entitled  to  do  so.  If  the 
application  had  been  before  defence  I  think  he  would  clearly 
have  been  entitled.  If  in  his  defence  he  had  merely  relied 
upon  a  set-off  he  would  have  had  the  same  right.  Now  did 
it  make  any  difference  that  the  defendant  did  not  merely 
defend  himself,  but  asked  for  something  which  had  no  con- 
nection with  the  claim?  I  thought  not,  but  my  view  was 
not  assented  to  by  the  Court  of  Appeal,  which  held  that  the 
defendant  being  an  actor  or  plaintiff  in  respect  of  his 
counter-claim  was  not  entitled  to  ask  the  plaintiff  for 
security  for  costs.  If  that  case  was  in  all  respects  similar 
to  the  present,  we  must  of  course  be  bound  by  it.  But 
I  think  there  are  broad  distinctions  between  the  two  cases. 
One  is  that  the  counter-claim  arose  out  of  a  different  trans- 
action from  that  in  respect  of  which  the  plaintiff  was  suing, 
whereas  in  the  present  case  the  plaintiffs  and  defendant's 
cases  rest  respectively  upon  the  same  circumstances,  the 
contention  merely  being  which  version  of  those  circum- 
stances is  the  correct  one.  This  being  the  case,  I  do  not 
think  the  defendant  ought  to  have  been  called  upon  to  give 
security. 

Manisty,  J.:  I  am  of  the  same  opinion,  upon  the  ground 
that  the  statement  of  claim  and  the  counter-claim  are  in 
respect  of  one  subject-matter  of  action.  The  plaintiff,  an 
Englishman,  sues  the  *defendant,  a  foreigner,  for  [14.8 
breach  of  contract.  The  defendant  says  that  he  was  ready 
to  perform  the  contract,  but  the  plaintiff  broke  it,  and  he 
asks  for  damages  byway  of  counter-claim  for  the  plaintiff's 
breach.  It  appears  that  the  damages  claimed  by  the  defend- 
ant are  less  in  amount  than  those  claimed  by  "the  plaintiff. 
But  the  amount  of  damages  is  merely  incidental  to  the  coun- 
ter-claim. It  is  urged  that  the  defendant  ought  to  give 
security  to  the  extent  of  the  costs  occasioned  by  the  counter- 
claim, and  Lindley,  J.,  made  an  order  accordingly.  With 
the  greatest  respect  to  that  learned  judge,  it  seems  to  me  an 
extraordinary  result  that,  both  claims  arising  out  of  the 
same  transaction,  if  the  defendant  had  claimed  in  his  coun- 
ter-claim an  amount  equal  to  the  plaintiff's  claim  he  need  give 
no  security,  but  if  he  claims  a  different  amount  he  must  give 
security.  This  would  be  introducing  a  principle  never  be- 
fore acted  on  either  in  courts  of  law  or  equity.  The  case 
seems  to  me  to  fall  within  the  rule  that  prevailed  with  regard 
to  bill  and  cross-bill  in  equity,  the  object  of  the  cross-bill 
being  that  the  w^liole  subject-matter  might  be  disposed  of  in 
one  suit.  What  used  to  be  done  by  cross-bill  is  now  done 
by  counter-claim.    The  defendant,  because  in  defending  him- 
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self  he  incidentally  asks  for  damages  arising  out  of  the  same 
transaction,  ought  not  to  be  called  upon  to  give  security  for 
costs. 

Order  rescinded. 

Solicitors  for  plaintiff :  J.  <6  H.  Oole. 
Solicitor  for  defendant :  i^.  £J.  Ooodhart. 


[5  Queen's  Bench  Division,  149.] 
Jan.  13,  1880. 

149]    *The  British  Wagon  Company  and  The  Park- 
gate  Wagon  Company  v.  Lea  &  Co. 

Company — Voluntary  Winding -up — Aasignee  of  Company — Contrarl,  how  far  Per- 
aonal — Agreement  to  Jiepair — Companies  Act,  1862,  m.  96,  181. 

The  plaintiffs,  a  wagon  company,  by  agreement  in  writing  let  the  defendants  a 
number  of  railway  wagons  for  a  term  of  years  at  an  annual  rent,  the  agreement  pro- 
viding that  the  plaintiifis,  their  executors,  or  administrators,  should  durinj?  the  term 
keep  the  wagons  in  repair.  Pending  the  agreement  an  order  was  made  for  tho 
winding-up  of  the  plaintiff  company  under  the  supervision  of  the  court,  in  pursuance 
of  a  resolution  previously  passed  by  the  company,  and  liquidators  were  appointed, 
who  joined  the  company  in  assigning  the  benefit  of  the  contract  to  another  company, 
upon  the  terms  that  sucli  company  should  perform  the  stipulations  by  the  assignors 
contained  in  the  original  contract.  The  assignees  took  over  the  repairing  stations  of 
the  plaintiffs  and  the  staff  of  workmen  employed  by  them,  and  were  always  ready 
and  willing  to  execute  all  necessary  repairs  to  the  wagons : 

Held,  that  the  defendants  had  no  defence  to  an  action  for  rent,  upon  the  gronnd 
that  the  plaintiffs  had  incapacitated  themselves  from  performing  their  contract ;  for, 
frrst,  the  voluntary  liquidation  of  the  company  was  immaterial,  the  liquidators 
having  power  under  the  Companies  Act,  1862,  ss.  95,  131,  to  continue  the  letting  of 
the  wagons ;  and,  secondly,  the  repair  of  the  wagons  by  the  company  to  whom  the 
contract  was  assigned  was  a  sufficient  performance  by  the  plaintiffs  of  their  agree- 
ment to  repair. 

Special  case,  the  material  part  of  which  is  stated  in  the 
judgment  of  the  court. 

Nov.  25.  A.  Wills,  Q.C.  {Forbes  and  Lofihousey  vrith 
him),  for  the  plaintiffs,  in  addition  to  the  cases  mentioned 
in  the  judgment,  referred  to  Lindley  on  Partnership,  4th  ed., 
vol.  2,  1314. 

A.  L.  Smith  {A.  Kingdon^  with  him),  for  the  defendants. 

A,   Wills ^  Q.C.,  in  reply. 

Cur,  adv.  vulL 

1880.  Jan.  13.  The  judgment  of  the  Court  (Cockburn,C.  J., 
and  Manisty,  J.,)  was  delivered  by 

CocKBURN,  C.J.:  This  was  an  action  brought  by  the 
plaintiffs  to  recover  rent  for  the  hire  of  certain  railway 
wagons,  alleged  to  be  payable  by  the  defedants  to  the  plain- 
tiffs, or  one  of  them,  under  the  following  circumstances  : 
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By  an  agreement  in  writing  of  the  10th  of  February,  1874, 
the  *Parkgate  Wagon  Company  let  to  the  defend-  [150 
ants,  who  are  coal  merchants,  fifty  railway  wagons  for  a 
term  of  seven  years,  at  a  yearly  rent  of  £600  a  year,  payable 
by  equal  quarterly  payments.  By  a  second  agreement  of  the 
13th  of  June,  1874,  the  company  in  like  manner  let  to  the 
defendants  fifty  other  wagons,  at  a  yearly  rent  of  £625,  pay- 
able quarterly  like  the  former. 

Each  of  these  agreements  contained  the  following  clause: 
"The  owners,  their  executors,  or  administrators,  will  at  all 
times  during  the  said  term,  except  as  herein  provided,  keep 
the  said  wagons  in  good  and  substantial  repair  and  working 
order,  and,  on  receiving  notice  from  the  tenant  of  any  want 
of  repairs,  and  the  number  or  numbers  of  the  wagons  requir- 
ing to  be  repaired,  and  the  place  or  places  where  it  or  they 
then  is  or  are,  will,  with  all  reasonable  despatch,  cause  the 
same  to  be  repaired  and  put  into  good  working  order." 

On  the  24th  of  October,  1874,  the  Parkgate  Company 
passed  a  resolution,  under  the  129th  section  of  the  Compa- 
nies Act,  1862,  for  the  voluntary  winding  up  of  the  com- 
pany. Liquidators  were  appointed,  and  by  an  order  of  the 
Chancery  Division  of  the  High  Court  of  Justice,  it  was 
ordered  that  the  winding-up  of  the  company  should  be  con- 
tinned  under  the  supervision  of  the  court. 

By  an  indenture  of  the  1st  of  April,  1878,  the  Parkgate 
Company  assigned  and  transferred,  and  the  liquidators  con- 
firmed to  the  British  Company  and  their  assigns,  among 
other  things,  all  sums  of  money,  whether  payable  by  way 
of  rent,  hire,  interest,  penalty,  or  damage,  then  due,  or 
thereafter  to  become  due,  to  the  Parkgate  Company,  by  vir- 
tue of  the  two  contracts  with  the  defendants,  together  with 
the  benefit  of  the  two  contracts,  and  all  the  interest  of  the 
Parkgate  Company  and  the  said  liquidators  therein ;  the 
British  Company,  on  the  other  hand  covenanting  with 
the  Parkgate  Company  "to  observe  and  perform  such  of 
the  stipulations,  conditions,  provisions,  and  agreements  con- 
tained in  the  said  contracts  as,  according  to  the  terms  thereof 
vrere  stipulated  to  be  observed  and  performed  by  the  Park- 
gate  Company."  On  the  execution  of  this  assignment  the 
British  Company  took  over  from  the  Parkgate  Company  the 
r**pairing  stations,  which  had  *previously  been  used  [151 
by  the  Parkgate  Company  for  the  repair  of  the  wagons  let 
to  the  defendants,  and  also  the  staff  of  workmen  employed 
by  the  latter  company  in  executing  such  repairs.  It  is  ex- 
pressly found  that  the  British  Company  have  ever  since  been 
ready  and  willing  to  execute,  and  have,  with  all  due  dili- 
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gence,  executed  all  necessary  repairs  to  the  said  wagons. 
This,  however,  they  have  done  under  a  special  agreement 
come  to  between  the  parties  since  the  present  dispute  has 
arisen,  without  prejudice  to  their  respective  rights. 

In  this  state  of  things  the  defendants  asserted  their  right 
to  treat  the  contract  as  at  an  end,  on  the  ground  that  the 
Parkgate  Company  had  incapacitated  themselves  from  i)er- 
forming  the  contract,  first,  by  going  into  voluntary  liquida- 
tion, secondly,  by  assigning  the  contracts,  and  giving  up 
the  repairing  stations  to  the  British  Company,  between 
whom  and  the  defendants  there  was  no  privity  of- contract, 
and  whose  services,  in  substitution-for  those  to  be  performed 
by  the  Parkgate  Company  under  thQ  contract,  they  the  de- 
fendants were  not  bound  to  accept.  The  Parkgate  Com- 
pany not  acquiescing  in  this  view,  it  was  agreed  that  the 
facts  should  be  stated  in  a  special  case  for  the  opinion  of 
this  court,  the  use  of  the  wagons  by  the  defendants  being  in 
the  meanwhile  continued  at  a  rate  agreed  on  between  the 
parties,  without  prejudice  to  either,  with  reference  to  their 
respective  rights. 

Ihe  first  ground  taken  by  the  defendants  is  in  our  opinion 
altogether  untenable  in  the  present  state  of  things,  whatever 
it  may  be  when  the  aflFairs  of  the  company  shall  have  been 
wound  Tip,  and  the  company  itself  shall  have  been  dissolved 
under  the  111th  section  of  the  act.  Pending  the  winding- 
up,  the  coq[^pany  is  by  the  eflFect  of  ss.  95  and  131  kept  alive, 
the  liquidator  having  power  to  carry  on  the  business,  ''so 
far  as  may  be  necessary  for  the  beneficial  winding-up  of  the 
company,"  which  the  continued  letting  of  these  wagons,  and 
the  receipt  of  the  rent  payable  in  respect  of  them,  would, 
we  presume,  be. 

What  would  be  the  position  of  the  parties  on  the  dissolu- 
tion of  the  company  it  is  unnecessary  for  the  present  pur- 
pose to  consider. 

The  main  contention  on  the  part  of  the  defendants,  how- 
152]  ever,  *was  that,  as  the  Parkgate  Company  had,  by 
assigning  the  contracts,  and  by  making  over  their  repairing 
stations  to  the  British  Company,  incapacitated  themselves 
to  fulfil  their  obligation  to  keep  the  wagons  in  repair,  that 
company  had  no  right,  as  between  themselves  and  the  de- 
fendants, to  substitute  a  third  party  to  do  the  work  they  had 
engaged  to  perform,  nor  were  the  defendants  bound  to  ac- 
cej)t  the  party  so  substituted  as  the  one  to  whom  they  were 
to  look  for  performance  of  the  contract ;  the  contract  was 
therefore  at  an  end. 

The  authority  principally  relied  on  in  support  of  this  con- 
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tention  was  the  case  of  JRobson  v.  DTummond{^\  approved 
of  by  this  court  in  Humble  v.  Hunter  (*).  In  JRobson  v. 
Drummond  (')  a  carriage  having  been  hired  by  the  defend- 
ant of  one  Sharp,  a  coachmaker,  for  five  years,  at  a  yearly 
rent,  payable  in  advance  each  year,  the  carriage  to  be  kept 
in  repair  and  painted  once  a  year  by  the  maker — Robson 
being  then  a  partner  in  the  business,  but  unknown  to  the 
defendant — on  Sharp  retiring  from  the  business  after  three 
years  had  expired,  and  making  over  all  interest  in  the  busi- 
ness and  property  in  the  goods  to  Robson,  it  was  held,  that 
the  defendant  could  not  be  sued  on  the  contract — by  Lord 
Tenterden  on  the  ground  that  "the  defendant  might  have 
been  induced  to  enter  into  the  contract  by  reason  of  the  per- 
sonal confidence  whicli  he  reposed  in  Sharp,  and  therefore 
might  have  agreed  to  pay  money  in  advance,  for  which  rea- 
son the  defendant  had  a  right  to  object  to  its  being  per- 
formed by  any  other  person  ;"  and  by  Littledale  and  Parke, 
J  J.,  on  the  additional  ground  that  the  defendant  had  aright 
to  the  personal  services  of  Sharp,  and  to  the  benefit  of  nis 
judgment  and  taste,  to  the  end  of  the  contract. 

In  like  manner,  where  goods  are  ordered  of  a  particular 
manufacturer,  another,  who  has  succeeded  to  his  business, 
cannot  execute  the  order,  so  as  to  bind  the  customer,  who 
Las  not  been  made  aware  of  the  transfer  of  the  business,  to 
accept  the  goods.  The  latter  is  entitled  to  refuse  to  deal' 
with  any  other  than  the  manufacturer  whose  goods  he  in- 
tended to  buy.  For  this  Boulton  v.  Jones  (')  is  a  sufficient 
authority.  The  case  of  JRobson  v.  Drummond  (*)  comes 
nearer  to  the  present  case,  but  is,  we  think,  *distin-  [153 
guishable  from  it.  We  entirely  concur  in  the  principle  on 
which  the  decision  in  JRobson  v.  Drummond  {^)  rests,  namely, 
that  where  a  person  contracts  with  another  to  do  work  or 
perform  service,  and  it  can  be  inferred  that  the  person  em- 
ployed has  been  selected  with  reference  to  his  individual 
skill,  competency,  or  other  personal  qualification,  the  ina- 
bility or  unwillingness  of  the  party  so  employed  to  execute 
the  work  or  perform  the  service  is  a  sufficient  answer  to  any 
demand  by  a  stranger  to  the  original  contract  of  the  per- 
formance of  it  by  the  other  party,  and  entitles  the  latter  to 
treat  the  contract  as  at  an  end,  notwithstanding  that  the 
person  tendered  to  take  the  place  of  the  contracting  party 
may  be  equally  well  qualified  to  do  the  service.  Personal 
performance  is  in  such  a  case  of  the  essence  of  the  contract, 
which,  consequently,  cannot  in  its  absence  be  enforced 
against  an  unwilling  party.     But  this  principle  appears  to 

(»)  2  B.  A  Ad,  303.  O  12  Q.  B.,  310.  (»)  2  II.  &  N.,  564. 
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US  inapplicable  in  the  present  instance,  inasmuch  as  we 
cannot  suppose  that  in  stipulating  for  the  repair  of  these 
wagons  by  the  company — a  rough  description  of  work  whicli 
ordinary  workmen  conversant  with  the  business  would  be 
perfectly  able  to  execute — the  defendants  attached  any  im- 
portance to  whether  the  repairs  were  done  by  the  company, 
or  by  any  one  with  whom  the  company  might  enter  into  a 
subsidiary  contract  to  do  the  work.  All  that  the  hirers,  the 
defendants,  cared  for  in  this  stipulation  was  that  the  wagons 
should  be  kept  in  repair  ;  it  was  indifferent  to  them  by  whom 
the  repairs  should  be  done.  Thus  if,  without  going  into 
liquidation,  or  assigning  these  contracts,  the  company  had 
entered  into  a  contract  with  any  competent  party  to  do  the 
repairs,  and  so  had  procured  them  to  be  done,  we  cannot 
think  that  this  would  have  been  a  departure  from  the  terms 
of  the  contract  to  keep  the  wagons  in  repair.  While  fully 
acquiescing  in  the  general  principle  just  referred  to,  we  mnst 
take  care  not  to  push  it  beyond  reasonable  limits.  And  we 
cannot  but  think  that,  in  applying  the  principle,  the  Court 
of  Queen's  Bench  in  Robson  v.  brummond  {')  went  to  the 
utmost  length  to  which  it  can  be  carried,  as  it  is  difficult  to 
see  how  in  repairing  a  carriage  when  necessary,  or  painting 
it  once  a  year,  preference  would  be  given  to  one  coachmaker 
over  another.  Much  work  is  contracted  for,  which  it  is 
154]  known  can  only  be  "executed  by  means  of  sub-con- 
tracts ;  much  is  contracted  for  as  to  which  it  is  indifferent  to 
the  party  for  whom  it  is  to  be  done,  whether  it  is  done  by 
!  immediate  party  to  the  contract,  or  by  some  one  on  his 
lalf.  In  all  these  cases  the  maxim  Qui facit per  alium 
ait  per  se  applies. 

!n  the  view  we  take  of  the  case,  therefore,  tlie  repair  of 
I  wagons,  undertaken  and  done  by  the  British  Company 
der  their  contract  with  the  Parkgate  Company,  is  a  suf- 
ent  performance  by  the  latter  of  their  engagement  to 
lair  under  their  contract  with  the  defendants.  Conse- 
ently,  so  long  aa  the  Parkgate  Company  continues  to 
st,  and,  through  the  British  Company,  continues  to  fulfil 
obligation  to  keep  the  wagons  in  repair,  the  defendants 
mot,  in  our  opinion,  be  heard  to  say  that  the  former  uom- 
iiy  is  not  entitled  to  the  performance  o£  the  contract  by 
!ni,  on  the  ground  tliat  the  company  liave  incapacitated 
niselves  from  perforniing  their  obligations  under  it,  or 
■t,  by  transferring  the  performance  tliereof  to  others,  they 
^■e  absolved  the  defendants  from  further  performance  on 
ir  part. 

(')  2  B.  J:  M.,  303. 
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That  a  debt  accruing  due  under  a  contract  can,  since  the 
passing  of  the  Judicature  Acts,  be  assi.c:ned  at  law  as  well  as 
equity,  cannot  since  the  decision  in  Brice  v.  Bannister  (*) 
be  disputed. 

We  are  therefore  of  opinion  that  our  judgment  must  be 
for  the  plaintiffs  tor  the  amount  claimed. 

Solicitors  for  plaintiffs:    Bell^  Brodrick  &  Go. 
Solicitor  for  defendants :    Mark  Shephard. 

(»)  3  Q.  B.  D.,  569 ;  28  Eng.  R.,  459. 

See25£ng.  Rep.,  569  note;  21  id.,  house:  Philadelphia  f.  Lockhardt,  73 

a5  note ;  2  Chitty  on  Cont.  (11th  Am.  Penn.  St.  R.,  211. 

ed.),  1088;  1  Pars,  on  Cont.  (6th  ed.).  The  assignment    of    an    assignable 

228.  contract  relative  to  the   building  of  a 

A  collateral  covenant  restraining  the  house,  carries  with  it  an  accepted  order 
assignment  of  an  agreement  will  not  for  a  portion  of  the  contract  price  : 
be  enforced  in  equity,  where  it  appears  Gallagher  'o.  Nichols,  60  N.  Y.,  438. 
in  the  (>ontract  that  such  restraint  is  A  contract  for  the  performance  of 
bot  an  incident  to  the  objects  of  the  personal  duties  or  services  is  not  as- 
principal  covenants,  which  have  been  signable:  Hayes  u.  Willis,  4  Daly,  259, 
sub6t4intially  performed  :  Grigg  n.  Lan-  261,  reversing  11  Abb.  (N.S.),  167^  Cha- 
dis,  21  N.  J.  Eq.,  494,  reversing  19  pin  «.  Longworih,  421,  423;  Farron  fj. 
id.,  350.  Wilson,  L.  R.,  4  G.  PI.,  744  ;   Boast  «. 

Where  an  executory  contract  is  not  Forth,  L.  R.,  Id.,  1. 

necessarily  personal    in    its  character  So  for  partnership :  Pearce  v.  Cliam- 

and  can,  consistent  with  the  rights  and  berlain,  2  Ves.   Sen.,  33  ; .  1  Pars,  on 

interests  of  the  adverse  party,  be  as  Cont.  (6th  ed.),  196. 

fairly  and  sufficiently  executed  by  an  Indentures  of  apprenticeship  are  per- 

assignee  as  by  the  original  contractor,  sonal,  and  neither  party  thereto  can 

and  where  the  latter  has  not  dlsquali-  assign  them  without    the  consent  of 

fied  himself  from  a  performance  of  the  the  other:  Coventry  tj.  Woodhull,  Hob., 

contract,  it  is  assignable,  and  may  l)e  134  a;  Nickerson^.  Howard,  19  Johns., 

performed  by  the  assignee:  Devlin  u.  113;    Hall  'c.  Gardner,  1  Mass.,  172; 

Slavor,  63  N.  Y.,  8,  16-20,  reversing  Davis  tJ.  Coburn.  8 id.,  299;    Com.  tj. 

4&  IIow.  Pr.,  457.  King,  4  Serg.  &  Rawle,  109  ;  Pearce  'c. 

As  a  contract  to  clean  the  streets  of  Chamberlain,  2  Ves.  Sen.,  33. 

a  city  :    Devlin  «j.  Mayor,  63  N.  Y.,  8,  See  Wilson  u.  Church,  1  Pick.,  23. 

reversing  48  How.  Pr.,  457.  A  note  given  for  the  assignmeut  of 

So  to  plant  certain  land  and  sell  the  the  time  of  an  apprentice,  being  for  an 

crop :   Sears  t».  Conover,  2  Abb.  App.  illegal  consideration,  is  void :    Walker 

Dec..  179.  «?.  Johnson,  2  Cranch's  C.  C.  Rep.,  203. 

To  carry  a  mail :  Roorbach  t.  North,  As  between  assignor  and  assignee  of 

etc.,  6  Johns.  Chy.,  469.  indentures  of  apprenticeship,  they  are 

After  breach  of  contract  to  employ  valid  as  a  covenant  for  the  services  of 

one,   the  unliquidated   damages  for  a  the  apprentice :    Nickerson  t?.  Howard, 

breach  of  the  contract  to  employ:  Mon-  19  Johns.,  113;  Guilderland  t.  Knox, 

ahan  r.  Story.  2  E.  D.  Smith,  393.  5  Cowen,  3C3. 

A  contract  to  deliver  a  certain  kind  Though  the  indentures  of  an  appren- 

of  trees :    Parsons  «.   Woodward,   22  tice  are  not  assignable,  yet  if  the  ap- 

K.  J.  Law,  196.  prentice  assent  to  the  assignment,  the 

A  contract  for  services  of  convicts:  voluntary  service  by  the  apprentice  will 

Homer  v.  Wood,  23  N.  Y.,  350.  be  deemed  a  continuance  of  his  appren- 

An  agreement   to  deliver  a  certain  ticeship  with  his  own  consent,  and  the 

number  of  barrels  of  oil :    Tyler  u.  law  will  not  imply  an  agreement  by 

Barrows,  6  Rob.,  104.  the  assignee  to  pay  him   for  his  ser- 

An   agreement    to    build    a    school  vices:    Williams  t?.    Finch,   2   Barb., 

29  Eno.  Bkp.  31 
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208;  Nickerson  v,  Howard,  19  Johns.,  Connell  d.  Owen,  4  U.  C.  Com.   PI., 

113  :  Griffin  c.  Potter,  14  Wend.,  209  :  113. 

Guilderland  t.  Knox,  5  Cowen,  531.  The  declaration  claimed  damages 
.  A  master  to  whom  an  apprentice  by  reason  of  defendant's  son,  who 
was  bound  died,  and  the  apprentice  was  bound  to  plaintiffs  under  articles 
continued  to  livb  with  and  work  for  of  apprenticeship,  absenting  himself, 
his  widow,  both  believing  that  they  Pleas  Ist.  Non  e»t  factum :  2d.  That 
were  bound  by  the  provisions  of  the  before  breach  of  the  covenant  plaintiffs 
indenture  of  apprenticeship.  Held,  dissolved  partnership.  Upon  demur- 
that  these  facts  did  not  necessarily  rer,  held  bad,  for  not  showing  that  the 
prove  a  contract  by  the  widow  to  fulfil  apprentice  was  bound  to  the  plaintiffs 
the  stipulations  of  the  indenture,  and  as  partners,  and  that  by  a  dissolution 
the  apprentice,  if  so  found,  might  re-  it  would  render  the  service  impossible, 
cover  of  the  widow  the  value  of  his  and  thereby  cancel  the  obligation  : 
services  :  Hennessy  v.  Deland,  110  Modeland  v.  Maguire,  12  U.  C.  Com. 
Mass.,  145.  PI.,  407. 

But  see  Ford  v.  McVey,  55  Ills.,  119  ;  See  Popham  t?.  Jones,  13  C.  B.,  225, 

Williams  v.  Hutchinson,  8  N.  Y.,  312  ;  76  Eng.  C.  L. 

Conger  v.  Van  Aernum,  43  Barb.,  603.  Where  an  apprentice  is  bound  to  a 

A  surviving  partner  is  bound,  by  the  master  to  learn  a  particular  trade,  an 

covenant  of  himself  and  his  deceased  abandonment  of  the  business  by  the 

partner,  to  teach  an  apprentice  a  par-  master  is  an  answer  to  his  action   for 

ticular  business  until  the  end  of  the  the  servant  absenting  himself  :   Ellen 

term  for  which  he  was  apprenticed  :  v.  Topp,  6  Exch.,  424. 


[5  Queen's  Bench  Division,  169.] 
Feb.  20,  1880. 

*GiLL  V.  Dickinson. 


159] 

Nines  and  Minei-aU — Right  to  let  down  Surface  wWtout  making  Compensation — Oits- 

tom — Inclosure  Act. 

To  a  statement  of  claim  for  working  mines  under  the  plaintifTs  land  without 
leaving  a  sufficient  support  for  the  surface,  the  defendant  pleaded  in  his  statement 
of  dofcnce  that  ho  was  the  lessee  of  the  mines  from  the  lord  of  the  manor ;  that 
the  plaintifTs  land  had,  previously  to  the  passing  of  an  Inclosure  Act  under  which  the 
waste  of  the  manor  wag  inclosed  and  allotted,  formod  part  of  such  waste  ;  that  the 
lord  of  tlie  manor  from  time  immemorial  liad  been  accustomed  to  work  the  mines 
under  the  waste  without  leaving  sufficient  support  for  the  surface,  and  without  mak- 
ing any  compensation  for  injury  so  caused ;  that  b}'^  the  Inclosure  Act  it  was  provided 
that  the  lord  of  the  manor,  his  successors  or  assigns,  might  hold  all  mines  and  quar- 
ries lying  under  the  waste  together  with  liberty  of  searching  for,  winning,  and  work- 
ing the  same  as  fully  and  freely  as  he  or  they  might  have  had  and  enjoyed  the  same 
in  case  the  act  had  not  been  passed,  and  that  without  making  or  paying  any  satisfac- 
tion for  so  doing;  and  that  it  was  further  provided  by  the  net  that  compensation  for 
damage  caused  to  any  person's  allotment  by  sucii  working  of  the  mines  should  be 
assessed  by  a  justice  of  the  peace,  and  should,  when  so  assessed,  be  paid  by  the  occupiers 
of  the  other  allotments  in  the  same  township  : 

J/fUl,  that  the  statement  of  defence  was  good,  on  the  ground  that,  whether  any 
valid  custom  such  as  alleged  in  the  statement  of  defence  existed  previously  to  the 
act  or  not,  the  act  expressly  gave  to  the  lord  of  the  manor  and  his  assigns  the  right 
to  let  down  the  surface  by  mining  without  making  any  compensation. 

MackeU  v.  Bradley  (31  L.  J.  (Q.B.),  05,)  not  followed. 

Statement  of  claim  complained  that  the  defendant 
wrongfully  worked  certain  coal  mines  under  the  plaintiffs 
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land  without  leaving  proper  or  suflBicient  support  for  the  said 
land  of  tlie  phiintiff. 

Statement  of  defence  alleged  as  follows,  viz.,  that  the 
plaintiffs  land  was  situated  in  the  manor  of  Wolsingham, 
and  until  the  passing  of  a  certain  Inclosure  Act  of  the  31st 
year  of  George  2,  formed  part  of  the  waste  of  the  manor, 
and  that  the  JBishop  of  Durham,  in  right  of  his  see,  was  lord 
of  the  manor,  and  entitled  to  the  soil  of  the  waste  and  the 
mines  thereunder,  certain  other  persons  being  entitled  to  a 
right  of  common  upon  the  waste.  It  further  alleged  that 
from  time  immemorial  up  to  the  passing  of  the  Inclosure 
Act  the  bishop  had  been  accustomed  to  work  the  mines 
without  paying  any  satisfaction  for  iniury  caused  by  such 
working,  and  that  since  the  act  he  had  continued  to  work 
the  *mines  in  the  same  manner.  It  was  further  alleged  [160 
that  the  waste  of  the  manor  was  inclosed  and  allotted  by  an 
award  made  under  the  Inclosure  Act,  which  act  provided  as 
follows,  viz.,  that  the  Lord  Bishop  of  Durham,  his  succes- 
sors and  assigns,  should  and  might  from  time  to  time,  and 
at  all  times  thereafter,  have,  hold,  and  enjoy  all  mines  and 
quarries  lying  under  the  waste,  together  with  liberty  of 
searching  for,  winning,  and  working  the  said  mines  and 
quarries  as  fully  and  freely  as  he  or  they  might  or  could 
have  had  and  enjoyed  the  same  in  case  the  act  had  not  been 
made,  and  that  without  making  or  paying  any  satisfaction 
for  so  doing.  It  was  further  provided  that  if  any  person  or 
persons  should  suffer  damage  in  his,  her,  or  their  allotment 
by  the  searching  for,  winning,  and  working  of  the  mines 
and  quarries,  compensation  might  be  assessed  by  a  justice 
of  the  p^ace,  and  such  compensation  should  be  paid  and 
borne  by  tiie  occupiers  of  the  several  other  allotments  in  the 
same  township  in  which  the  allotment  damaged  should  be 
situated.  It  was  further  alleged  that  the  defendant  was  the 
lessee  of  mines  under  the  plaintiff's  land  from  the  lord  of 
the  manor,  and  that  the  trespasses  complained  of  were  done 
in  pursuance  of  the  powers  of  working  mines  under  the 
waste  reserved  to  the  lord  of  the  manor,  his  successors,  and 
assigns  by  the  Inclosure  Act  (*). 

Demurrer. 

Gainsford  Bruce^  for  the  plaintiff,  supported  the  demur- 
rer: The  decision  in  the  case  of  Blackett  v.  Bradley^)  is 
directly  in  point.     The  very  same  Inclosure  Act  was  there 

(>)  It  has  been   thousjht   sufficient  to  BlackeU  v.  Bradley,  81  L.  J.  (Q.B.),  65, 

give  only  the  substance  of  the  material  and  the  main  reason  for   reporting  this 

ljn»Tisiori3  of  the  Inclosure' Act,  inasmuch  case  is  that  it  practically  reverses  the  dc- 

a-4  tlie  provisions  of  the  same  Inclosure  cision  in  the  former  case. 
Act  are  very  fully  set  out  in  the  case  of        (*)  31  L.  J.  (Q.B.),  65, 
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discussed,  and  a  plea  precisely  similar  to  the  statement  of 
defence  in  this  case  was  held  bad  on  the  ground  that  the 
nlleged  custom  was  bad.  [He  also  cited  Hilton  v.  Earl 
Granville  {^).] 

[Manisty,  J.,  referred  to  Aspden  v.  Seddon{*)  and  Hexi 
V.  Gill{').] 

161]  *Herschell^  Q.C.,  for  the  defendant :  The  decision  iu 
Blackett  v.  Bradley  (*)  seems  to  have  proceeded  on  the  as- 
sumption that  that  case  was  undistinguishable  from  Hilton 
V.  Earl  OranvilleQ),  It  was  expressly  admitted  by  the  de- 
fendant's counsel  that  this  was  so.  It  is  contended  that 
this  was  a  mistaken  view.  The  distinction  was  not  pointed 
out  between  an  alleged  custom  to  mine  without  leaving  sup- 
port for  the  surface  in  respect  of  all  the  tenements  of  the 
manor  and  a  custom  of  the  same  description  confined  only 
to  the  waste  of  the  manor.  The  former  custom  might  be 
bad  as  being  unreasonable,  but  it  does  not  follow  that  a  cus- 
tom to  mine  under  the  waste  without  leaving  support  would 
be  bad.  If  such  a  custom  could  have  a  legal  origin,  a  legal 
origin  ought  to  be  presumed.  Such  a  custom  might  be  cre- 
ated by  express  agreement.  Whatever  right  the  lord  might 
have  by  agreement  or  reservation  he  can  have  by  custom. 
It  follows  that  the  decision  in  Hilton  v.  Earl  Granville  {') 
did  not  govern  the  case  of  Blackett  v.  Bradley  (*),  and  that 
case  cannot  be  regarded  as  a  binding  authority.  Hilton  v. 
Earl  Gra?iville{')  itself  cannot  be  considered  good  law  since 
Jiowbotham  v.  Wilson  (*).  Again,  whether  such  a  right  as 
claimed  by  the  lord  of  the  manor  could  independently  of 
the  Inclosure  Act  have  been  good,  the  provisions  of  the  In- 
closure  Act  expressly  give  the  lord  this  right.  No  reference 
seems  to  have  been  made  to  the  terms  of  the  Inclosure  Act 
in  the  case  of  Blackett  v.  Bradley  (*). 

Gainsford  Bruce^  in  reply  :  The  provisions  of  the  Inclos- 
ure Act  only  aim  at  the  reservation  of  existing  rights.  It 
never  was  intended  to  create  such  a  right  if  it  did  not  pre- 
viously exist. 

Lusii,  J.:  If  I  could  see  that  the  attention  of  the  court 
had  been  directed  in  the  case  of  Blackett  v.  Bradley  {*)  to 
the  distinction  between  that  case  and  Hilton  v.  Earl  Gran- 
ville ('),  and  to  the  provisions  of  the  Inclosure  Act,  I  should 
feel  myself  bound  to  follow  the  decision  in  that  case.  But 
it  is  clear  that  the  court  proceeded  on  the  admission  that 
the  decision  in  Hilton  v.  Earl  Granville  {')  did  govern  the 

(>)  6  a  B.,  TOl.  {*)  81  L.  J.  (Q.B.),  66. 

C)  Law  Rop.,  10  Ch.,  894 ;  12  Eng.  R.,  773.  (*)  8  H.  L.  C,  848. 

(3)  Law  Rep.,  7  Ch.,  699 ;  3  Eng.  R.,  574. 


Vol.  v.]  QUEEN'S  BENCH  DIVISION.  2-45 

Gill  V.  Dickinson.  1880 

case,  and  moreover  the  attention  of  the  court  does  not  seem 
to  have  been  called  to  the  *eflfect  of  the  words  of  the  [162 
Inclosnre  Act  expressly  giving  the  lord  the  right  to  letdown 
the  surface  without  making  compensation.  It  appears  to 
me  that,  whether  well  founded  originally  or  not,  this  right 
is  expressly  legalized  by  the  act.  The  allottees  take  their 
allotments  subject  to  the  conditions  imposed  by  the  act,  and 
among  them  to  the  condition  that  the  lord  of  the  manor  may 
work  the  mines  without  leaving  sufficient  support,  and  with- 
out making  compensation.  Furthermore,  the  act  expressly 
provides  for  compensation  from  a  different  source,  namely, 
from  contributions  to  be  levied  upon  the  other  allotments 
in  the  same  township.  Under  these  circumstances  I  do  not 
feel  myself  bound  by  Blackett\.  Bradley  {^\  and  it  seems 
to  me  that  this  statement  of  defence  is  good  upon  the  cor- 
rect construction  of  the  Inclosnre  Act. 

Manisty,  J.:  I  am  of  the  same  opinion,  and  for  the  same 
reasons.  Lawfully  or  unlawfully,  the  lord  of  the  manor 
had  from  time  immemorial  worked  the  mines  without  leav- 
ing support,  and  without  making  compensation.  There- 
upon by  the  Inclosnre  Act  a  parliamentary  contract  is  made. 
It  is  in  my  opinion  just  as  if  the  same  provision  had  been 
contained  in  a  deed  made  between  the  lord  and  all  the  ten- 
ants of  the  manor.  The  bargain  is  that  if  certain  waste  lands 
are  inclosed  and  allotted,  the  lord  shall  have  the  right  of 
mining  as  he  had  theretofore  done  under  such  lands  without 
leaving  support  and  without  making  compensation.  No 
doubt  if  the  words  were  ambiguous  the  presumption  would 
be  against  the  existence  of  such  a  right  without  compensa- 
tion, but  when  you  find  that  there  is  an  express  provision 
that  the  lord  shall  not  be  liable  to  make  compensation,  and 
for  compensation  from  another  source,  there  appears  no 
longer  any  room  for  doubt  as  to  the  meaning  of  the  act.  I 
think  for  these  reasons  our  judgment  should  be  for  the  de- 
fendant. Judgment  for  the  defendant 

Solicitors  for  plaintiff:  Gregory,  Rowcliffe  &  Co.^  for 
Robinson. 

Solicitors  for  defendant:  Ridsdale,  CraddocJc  &  Bids- 
dale^  for  Watsons. 

(»)  31  L.  J.  (Q.B.),  66. 


See  28  Eng.  Rep.,  122  note.  v.  Trustees,  etc.,  3  Pugsley  &  Burbidge, 

For  a  peculiar  case,  where  the  build-  (N.B.),  65. 
ing  of  one  party  for  want  of  support  in        Where  parties  contract  that  one  may 

consequence  of  wrongful  act  of  adjoin-  build  a  certain  wall  at  the  joint  ex- 

in^  owner,  **  sagged  "  over  the  land  of  pense  of  both,  and  certain  other  tilings 

such  adjoining  owner,  see  Hutchison  are  to  bo  done  at  expense  of  one,  the 


246  QUEEN'S  BENCH  DIVISION.  [Vol.  V. 

1880  Capper  v.  Wallace. 

party   who  was  not  required  to  do  so  contribution,  does  not  relieve  him  from 

built  a  wall,  but  not  the  one  called  for  his  obligation  to    pay   for   the  other 

by  the  contract.     Held,  he  could  not  things  which  were  to  be  done  at  his 

call  upon  the  other  for  contribution,  expense:  Scott  d.   Sanford,  46  N.   Y. 

The  fact  that  he  has  built  a  wall,  for  Superior  Ct.  B.,  544. 
the  expense  of  which  he  cannot  call  for 


[5  Queen's  Bench  Division,  163.] 
Feb.  24,  1880. 

163]       *Capper  &  Co.  V.  Wallace  Brothers. 

Ship — Charterparty — Place  of  Discharge — "^Sb  near  ihei'eto  as  she  may  safdy  get 

By  the  terms  of  a  charterparty  the  ship  was  to  take  in  a  full  cargo  at  Bombay, 
and  proceed  therewith  to  a  safe  port  on  the  continent  between  Havre  and  Hamburg 
as  ordered,  "  or  so  near  thereto  as  she  might  safely  get."  The  cargo  was  to  be 
brought  to  and  taken  from  alongside  at  merchant's  risk  and  expense.  The  ship  was 
ordered  by  the  charterers  to  Koogerpolder  in  Holland.  Koc^erpolder  is  some  dis- 
tance up  a  canal,  and  the  vessel  with  her  full  cargo  on  board  drew  too  much  water 
to  proceed  up  the  canal.  No  arrangements  had  been  made  by  the  charterers  or 
consignees  for  taking  delivery  of  any  part  of  the  cargo  at  the  mouth  of  the  canal. 
The  portion  of  the  cargo  that  required  to  be  unloaded  in  order  to  enable  the  vessel 
to  enter  the  canal  was  at  least  a  third.  The  question  arising  under  these  circum- 
stances between  the  shipowners  and  the  charterers  which  of  tliem  ought  to  bear  the 
expenses  of  lightering  the  cargo  from  the  mouth  of  the  canal  to  Koogerpolder: 

Held,  that,  under  the  circumstances,  the  voyage  under  the  charterparty  ended  at 
the  mouth  of  the  canal,  and  that  consequently  the  charterers  ought  to  bear  the 
above-mentioned  expenses. 

Meaning  of  the  words  "  as  near  thereto  as  she  may  safely  get "  discussed. 

Special  case.  The  action  was  brought  by  shipowners 
against  charterers  to  recover  certain  expenses  incurred  in  the 
carriage  of  cargo  from  Nieuwediep,  at  the  mouth  of  the 
North  Holland  Canal,  to  Koogerpolder. 

The  facts  suflBiciently  appear  from  the  judgment. 

Feb.  20.  Her  Schelly  Q.C.  (A.  L.  Smithy  with  him),  for  the 
plaintiffs :  The  question  intended  to  be  raised  is  on  whom 
the  expense  of  taking  on  the  cargo  to  Koogerpolder  ought 
to  fall.  This  depends  on  whether  the  voyage  came  to  an 
end  at  the  mouth  of  the  canal  or  not.  The  meaning  of  the 
charterparty  is  that  the  ship  is  to  get  as  near  to  the  port  of 
discharge  as  she  can  safely  get  as  a  loaded  vessel :  Nelson 
V.  Dahl{') ;  Shield  v.  Wilkinsf^). 

The  claim  is  for  £184,  which  represents  the  expense  of 
lightering  part  of  the  cargo  and  taking  the  ship  on  with  the 
164]  residue  to  *Koogerpolder.  It  is  found  that  it  would 
have  cost  only  £167  to  have  lightered  the  whole  cargo  to 
Koogerpolder.  It  is  not  contended  that  the  shipowners 
can  be  entitled  to  more  than  the  latter  sum. 

(')  12  Ch.  D.,  668.  C)  6  Ex.,  304;  19  L.  J,  (Ex.),  238. 
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Butt^  Q.C.  {Arhuthnot,  with  him),  for  the  defendants: 
The  captain  signed  bills  of  lading  making  the  goods  deliv- 
erable at  Koogerpolder. 

iLusii,  J.:    It  cannot  have  been  intended  by  the  bills  of 
ing  to  extend  the  shipowners'  liability  in  this  respect  be- 
yond that  imposed  by  the  charterparty. J 

The  bills  of  lading  at  any  rate  throw  light  on  the  mean- 
ing of  the  words  *'as  near  thereto  as  she  can  safely  get." 
It  is  contended  that  the  meaning  of  the  words  cannot  be 
*'  as  near  as  she  can  get  as  a  fully  loaded  vessel."  Suppos- 
ing that  by  taking  out  a  small  proportion  of  cargo  the  ves- 
sel could  get  to  the  port,  she  would  clearly  be  bound  to  get 
there.  It  is  a  question  of  what  is  reasonable.  It  is  con- 
tended that  as  by  lightering  a  portion  of  the  cargo  the  ves- 
sel could  get  to  Koogerpolder,  she  was  bound  to  go  there, 
and  that  the  shipowner  could  not  treat  the  voyage  as  at  an 
end  at  Nieuwediep.  The  Court  of  Session  in  Scotland  has 
decided  a  similar  case  in  accordance  with  the  defendants' 
contention:  HillstromY.Oibsoni^),  [He  also  cited  Shand 
V.  8aTiderson^y\ 

Her  Schelly  Q.C.,  in  reply,  ^xi^QLBurgon  v.  8harpe(^). 

Cur.  adv.  vult. 

Feb.  24.  The  judgment  of  the  Court  (Lush  and  Manisty, 
JJ.,)  was  delivered  by 

LusiT,  J.:  This  is  an  action  for  the  cost  of  lightering  a 
cargo  from  Nieuwediep,  through  the  North  Holland  Canal, 
to  the  port  of  Koogerpolder,  which  is  situated  at  the  ex- 
tremity of  the  canal  and  about  thirty  miles  from  its  mouth. 

By  a  charterparty  between  the  plaintiffs,  as  owners  of  the 
vessel,  and  the  defendants,  it  was  agreed  that  the  vessel 
should  take  in  at  Bombay  a  full  cargo  of  merchandise  and 
proceed  therewith  to  a  safe  port  in  the  United  Kingdom  or 
on  the  continent,  between  Havre  and  Hamburg,  as  ordered 
on  signing  bills  of  *lading,  '*or  so  near  thereto  as  [165 
she  may  safely  get"  and  deliver  the  cargo  on  payment  of 
a  specified  tonnage  freight. 

The  only  other  material  terms  were  that  the  cargo  was  to 
be  brought  to  and  taken  from  alongside  at  merchant's  risk 
and  expense,  and  that  the  master  was  to  sign  bills  of  lading 
as  presented,  without  prejudice  to  the  charterparty,  at  rates 
not  less  than  those  current  at  the  port  of  loading. 

The  ship  was  ordered  to  Koogerpolder,  in  Holland,  and  the 
master  signed  bills  of  lading,  which  stated  that  the  cargo 
was  to  be  delivered  at  the  port  of  Koogerpolder. 

0)  8  Scotch  Sesa.  Gas.,  3d  Series,  463.     (*)  4  H.  <fe  N.,  881.     (')  2  Camp.,  629. 
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nal  note  stated  the  rate  of  freight,  and  to  it  were 
words  "and  all  other  conditions  as  per  charter- 

lel  drew  19  feet  6  in.  of  water,  being  about  4  feet 
n  tlie  canal;  consequently,  she  could  not  get  nearer 
polder  than  Nieuwediep  without  discharging  a 
le  part  oE  her  cargo. 

he  arrival  of  Che  vessel,  the  plaintiffs  had  opened 
idence  with  the  defendants  wi  t h  a  view  f o  ascertain- 
ourse  they  proposed  to  adopt  on  the  arrival  of  the 
ear  to  Koogerpolder  as  she  could  safely  get,  stating 
raft  was  and  what  was  the  capacity  of  Che  cannl. 
judants  having  sold  the  cargo  afloat  refused  to 
contending  that  by  the  bills  of  lading  the  owners 
!d  Koogerpolder  to  be  a  safe  port,  aud  had  under- 
irry  the  cargo  there. 

iter  had,  therefore,  no  alternative  on  arriving  at 
p,  but  either  to  lighter  the  whole  of  the  cargo  to 
>f  Koogerpolder,  or  to  discharge  into  lighters  a 
lortion  to  enable  the  ship  to  proceed  there  with 
i.  He  adopted  the  latter  alternative,  and  procured 
1  which  lie  dischared  673J  tons,  and  thereby 
e  draught  to  15  ft.  8  in.,  and  having  lightered  that 
the  cargo  to  Koogerpolder  and  discharged  twenty 
',  be  liad  the  vessel  towed  through  the  canal,  and 
the  residue  of  the  cargo  at  the  port. 
tntifFs  claimed  the  pilotage,  harbor  dues,  and 
nses  of  going  into  port  as  well  as  demurrage,  bnt 
iment  tiiey  consented  to  accept  what  it  would 
3  cost  to  "lighter  the  whole,  and  this  was  agreed 
he  defendants  paid  into  court  sufficient  to  cover 
g-M  of  the  573J  tons,  but  denied  their  liability  to 
of  the  claim. 

f  opinion  that  the  bills  of  lading  have  not  the 
^'•in^  the  contract,  so  as  to  bind  the  owners  as 
'larterera  to  deliver  at  the  port  of  Koogerpolder. 
f  had  no  authority  so  to  alter  the  contract  even 
*Oded  to  do  so,  but  we  are  satisfied  that  such 
intention,  but  he  signed  the  bills  of  lading  in 
«nted  to  him  in  compUance  witli  and  in  order 
he  t*^rms  of  the  charterparty.  The  only  effect 
given  to  the  bmsot  lading  as  between  the  par- 
iiide  the  plaintiffs  from  ohjpcting  that  Kooger- 
>t  a  safe  port,  and  to  bind  llie  plaintiffs  to  the 
as  and  no  fnrth«r  than  iC  Koogerpolder  had 
X  the  charterparty  as  the  port  of  discharge. 
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It  cannot,  we  think,  be  laid  down  as  an  inflexible  rule 
that  when  a  ship  has  got  as  near  to  the  port  as  she  can  get, 
and  the  only  impediment  to  proceeding  furtlier  is  over- 
draught, the  master  is  under  all  circumstances  entitled  to 
consider  the  voyage  at  an  end.  He  is  bound  to  use  all 
reasonable  means  to  reach  the  port.  The  words  "as  near 
thereto  as  she  can  safely  get,"  must  receive  a  reasonable  and 
not  a  literal  application.  The  overdraught  may  be  such, 
and  the  cargo  so  easily  dealt  with,  as  that  the  surplus  may 
be  removed  and  the  snip  suflBciently  lightened  without  ex- 
posing her  to  extra  risk  or  the  owner  to  any  prejudice,  and 
without  substantially  breaking  the  continuity  of  the  voyage, 
and  in  such  a  case  if  the  consignee  is  at  hand  to  receive  the 
surplus  cargo  and  so  relieve  the  overdraught,  we  are  of 
opinion  that  it  would  be  the  duty  of  the  master  to  lighten 
the  ship  and  proceed  to  the  port.  This  is  the  principle 
laid  down  by  the  Court  of  Session  in  the  case  of  Hillstrovi 
v.  Gibson  (').  In  that  case,  the  master,  who  was  bound  to 
Glasgow,  was  unable  to  proceed  beyond  a  point  near  Green- 
ock with  his  full  cargo  on  board.  The  consignee  being  at 
hand  requested  him  to  discharge  what  was  necessary  to 
lighten  the  ship  and  to  proceed  with  the  residue.  The 
majority  of  the  court  held  this  to  be  a  reasonable  request 
under  the  circumstances.  The  master  complied  with  the 
request,  *and  it  was  held  that  his  going  on  to  Glasgow  [167 
was  in  the  course  of  his  duty,  and  that  he  could  not  claim 
demurrage  for  the  time  taken  in  reaching  the  port. 

In  this  case  the  circumstances  are  essentially  different. 
We  are  not  informed  what  the  actual  tonnage  was,  but  the 
registered  tonnage  is  stated  to  have  been  1,090  tons,  and  573 J 
tons  which  was  at  least  one-third,  had  to  be  taken  out  before 
the  draught  could  be  sufliciently  reduced  to  enable  the  ship 
to  pass  through  the  canal  in  safety.  Moreover,  the  consignee 
was  not  at  liand  to  receive.  The  charterers  had  refused  to 
make  any  arrangement,  and  no  one  appeared  to  take  deliv- 
ery. Under  these  circumstances,  we  are  of  opinion  that  the 
master  was  justified  in  considering  the  voyage  at  an  end,  and 
in  treating  the  mouth  of  the  canal  where  he  was  anchored 
as  the  place  of  discharge.  We,  therefore,  adjudge  the  plain- 
tiffs to  be  entitled  to  £102,  being  the  balance  after  deducting 
the  sum  paid  into  court,  and  give  judgment  for  that  sum 
and  costs.  Judgment  for  the  plaintiff s. 

Solicitors  for  plaintiffs :  IngledeWy  Ince  &  Go, 
Solicitors  for  defendants  :  Johnsons^  Upton  &  Co. 

(>)  8  Scotch  Scss.  Cas.,  Sd  Scries,  403. 

29  Eng.  Rep.  32 
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[5  Queen's  Bench  Division,  176.] 
Feb.  19,  1880. 

175]    *  Williams  and  Another,  Appellants';  Ellis, 

Respondent. 

Highway — Turnpike — BicifcU — Liability  to  Toll. 

A  Local  Turnpike  Act,  8  Wm.  4,  c.  Iv,  im|x)sed  tho  following  tolls  : 

For  every  horse,  mule,  or  other  beast  drawiua;  any  coach,  sociable,  chariot,  berlin, 
landau,  vis-a-vis,  phaeton,  curricle,  (fee,  tW. 

For  every  carriage  of  whatever  description,  and  for  whatever  purpose,  which 
shall  be  drawn  or  impelled,  or  set  or  kept  in  motion  by  steam  or  other  power  or 
agency,  than  being  drawn  by  any  horse  or  horses,  or  other  beast  or  beasts  of 
draught,  5«. : 

Heidf  that  a  bicycle  was  not  a  carriage  liable  to  toll  under  the  act. 

Case  stated  by  justices  for  Gloucester  under  20  &  21  Vict, 
c.  43. 

The  appellants  appeared  upon  an  information  charging 
that  they  being  collectors  of  tolls  at  a  turnpike  gate,  called 
Over  Gate,  unlawfully  demanded  and  took  from  the  re- 
spondent 6^.,  as  and  for  the  tdll  of  a  bicycle  on  which  he 
was  riding,  the  respondent  being  exempt  from  the  payment 
of  such  toll  by  reason  of  such  bicycle  not  being  a  carriage 
in  respect  of  which  toll  was  authorized  to  be  demanded, 
&c.  The  appellants  were  convicted  and  fined  2^.  Qd.,  with, 
costs. 

It  w^as  proved  on  the  part  of  the  informant  that  on  the 
12th  of  August,  1879,  he  rode  and  propelled  a  bicycle 
through  the  tollgate  kept  by  the  defendants  without  any  de- 
mand for  toll  being  made ;  that  afterwards  on  the  same 
day  he  again  rode  and  propelled  a  bicycle  through  the  same 
gate,  and  that  the  defendant,  E.  Williams,  then  demanded 
of  him  the  sum  of  2d.,  which  he  refused  to  pay,  and*went 
on  through  the  gate  ;  that  the  defendant,  J.  Williams,  then 
ran  after  him  and  demanded  of  him  the  sum  of  Bs.  as  the 
toll  for  the  bicycle  which  he  also  refused  to  pay;  that  J. 
Williams  then  distrained  the  bicycle  and  detained  it  until 
payment  of  the  5^.  under  protest. 

It  was  admitted  that  (subject  to  the  General  Turnpike 
Acts)  the  tolls  to  be  taken  at  the  turnpike  gate  were  pre- 
scribed by  3  Wm.  4,  c.  Iv,  and  that  the  tolls  were  collected 
by  the  appellants  under  that  act ;  and  that  by  virtue  of  s.  6 
of  the  act,  and  the  list  of  tolls  set  up  at  the  turnpike  gate 
176J  by  the  trustees  in  pursuance  ^thereof,  the  appellants 
were  entitled  to  take  the  following  tolls,  which  weue  set  out 
on  the  toll-board  exhibited  at  the  toll-gate,  viz.  : 

"For  every  horse,  mule,  or  other  beast  drawing  any  coach, 
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sociable,  chariot,  berlin,  landau,  vis-a-vis,  barouche,  phae- 
ton, curricle,  calash,  chaise,  chair,  gig,  whiskey,  caravan, 
hearse,  litter,  or  other  such  carriage,  the  sum  of  Qd. 

"For  every  horse,  mule,  or  ass,  laden  or  unladen,  and 
not  drawing,  the  sum  of  2d.\  and 

"For  every  carriage  of  whatever  description,  and  for 
whatever  purpose,  which  should  be  drawn  or  impelled,  or 
Ret  or  kept  in  motion  by  steam  or  any  other  power  or  agency 
than  being  drawn  by  any  horse  or  horses,  or  other  beast  or 
beasts  of  draught,  any  sum  not  exceeding  5^." 

The  justices  decided  that  the  claim  of  toll  was  illegal,  and 
that  the  appellants  were  guiltv  of  the  offence  charged.  The 
question  for  the  opinion  of  the  court  was  whether  this  de- 
cision was  correct. 

A.  P.  JStoney  for  the  appellants :  The  words  of  the  sec- 
tion imposing  a  toll  upon  carriages,  other  than  those  pre- 
viously specified,  are  large  enough  to  include  bicycles. 
Taylor  v.  Goodwin  {^)  has  decided  that  a  bicycle  is  a  car- 
riage within  the  meaning  of  the  Highway  Act,  6  &  6  Wm. 
4,  c.  50,  s.  78,  and  it  would  be  inconvenient  if  the  word 
"carriage"  should  receive  a  different  interpretation  in  two 
acts  of  Parliament  relating  to  highways. 

W.  A.  RaikeSy  for  the  respondent,  was  not  heard. 

liUSii,  J.:  I  am  of  opinion  that  the  conviction  was  right, 
and  that  a  bicycle  is  not  a  "carriage"  within  the  meaning 
of  the  Local  Turnpike  Act.  Where  the  words  employed  by 
the  Legislature  do  not  directly  apply  to  the  particular  case, 
we  must  consider  the  object  of  the  act,  and  therefore  in 
Taylor  v.  Goodwin {') it  was  held  that  the  words  "furiously 
driving  any  sort  of  carriage"  applied  to  a  bicycle,  for  it 
was  the  object  of  the  act  to  prevent  injury  from  the  furious 
drivirtg  of  any  kind  of  vehicle.  The  present  act  begins  with 
imposing  a  toll  upon  particular  carriages  which  are  de- 
scribed "or  other  such  carriage  ;"  and  then  *imposes  [177 
a  further  toll  upon  "every  carriage  of  whatever  description, 
and  for  whatever  purpose,  impelled  by  steam  or  any  other 
power  not  being  that  of  horses."  The  carriages  here  re- 
ferred to  must  be  carriages  ejusdem  generis  with  the  car- 
riages previously  specified.  If  a  bicycle  were  held  liable  to 
pay  toll  as  a  carriage,  I  do  not  know  where  we  could  draw 
the  line. 
Bo  WEN,  J.,  concurred.        Judgment  for  the  respondent. 

Solicitors  for  appellants  :  Morley  &  Slilrreff, 
Solicitors  for  respondent :  3filne,  Riddle  &  Mellor. 

(»)  4  Q.  B.  B.,  228 :  See  28  Eng.  Rep.,  748. 
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["6  Queen's  Bench  Division,  111.] 
Feb.  24,  1880. 

National  Mercantile  Bank,  Limited,  v.  Hampson. 

BUI  of  Sale — Implied  License  for  Grantor  to  carry  on  Businesi  and  dispose  of  Goods — 

LiaMlity  of  Furc/ioser. 

Claim.  That  plaintiffs  were  holders  of  a  bill  of  sale  duly  registered,  comprising 
amongst  other  things  all  tiie  growing  crops  and  all  the  goods,  chattels,  and  effects 
which  then  were  or  thereafter  should  be  on  or  about  the  farm  and  premises  of  S., 
farmer,  and  that  defendant  wrongfully  deprived  the  plaintiffs  of  the  use  and  pos- 
session of  twelve  quarters  of  wheat  comprised  in  the  bill  of  sale. 

Defence.  That  the  plaintiffs  suffered  S.  to  have  the  possession  of  tlie  goods,  and 
to  hold  himself  out  as  having  not  only  the  possession  but  the  property  in  them,  and 
that  he  sold  the  same  to  the  defendant,  who  bought  them  in  the  ordinary  course  of 
business,  and  without  any  notice  that  they  did  not  belong  to  S.  That  S.  was  suf- 
fered by  the  plaintiffs  to  carry  on  his  business  as  a  farmer  and  dealer  in  grain  at  the 
time  of  the  sale,  and  it  was  the  ordinary  course  of  business  of  S.  in  such  business 
to  make  such  sales : 

Held,  that  the  defence  was  good,  for  the  bill  of  sale  by  implication  conferred  a 
license  on  the  grantor  to  carry  on  his  business  and  dispose  of  the  goods  so  as  to  give 
a  valid  title  to  purchasers. 

Claim,  stating  that  the  plaintiffs  were  a  limited  company 
carrying  on  business  at  16  and  17  Russell  Street,  Coven t 
Garden,  Middlesex,  and  the  defendant  was  a  corn  merchant 
carrying  on  business  at  Old  Market,  Wisbeach,  Cambridge. 
That  plaintiffs  were  the  holders  of  a  bill  of  sale  dated  the 
13th  of  January,  1879,  and  duly  registered  on  the  14th  of 
January,  1879,  comprising  amongst  other  things  all  the  grow- 
ing crops  and  all  the  goods,  chattels,  and  effects  which  then 
178]  were  or  thereafter  should  *be  on  or  about  the  farm 
lands  and  premises  of  one  Samuel  Seaman,  of  Tilney  St. 
Lawrence,  Norfolk,  farmer  and  dealer.  That  on  or  about 
the  2d  of  October,  1879,  the  defendant  wrongfully  converted 
to  his  own  use  and  deprived  the  plaintiffs  of  the  use  and 
possession  of  twelve  quarters  or  thereabouts,  of  wheat  com- 
prised in  the  bill  of  sale.  That  the  plaintiffs  had  demanded 
of  the  defendant  the  return  of  the  said  wheat,  but  the  de- 
fendant continued  to  wrongfully  detain  the  same  from  the 
plaintiffs. 

Defence.  That  the  plaintiffs  suffered  Seaman  to  have 
possession  of  the  goods,  and  enabled  him  to  hold  himself 
forth  as  having  not  only  the  possession  but  the  property  in 
the  same,  and  that  he  sold  the  same  to  the  defendant,  who 
bought  them  in  the  ordinary  course  of  his  business,  and 
without  any  notice  that  they  did  not  belong  to  Seaman. 
That  Seaman  was  suffered  by  the  plaintiffs  to  carry  on  his 
business  as  a  farmer  and  dealer  in  grain  at  the  time  of  the 
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sale,  and  it  was  the  ordinary  course  of  Seaman  in  such  busi- 
ness to  make  such  sales. 

Demurrer. 

Lyon^  in  support  of  the  demurrer :  The  plaintiffs,  having 
duly  registered  the  bill  of  sale,  were  under  no  liability  to 
give  public  notice  that  the  goods  comprised  in  it  were  their 
property.  Neither  were  they  bound  to  prevent  the  grantee 
from  carrying  on  his  business.  The  defendant  bought  the 
goods  from  one  who  could  convey  no  title  to  them,  and 
must  take  the  consequences. 

R,  T,  Reid^  for  the  defendant,  was  not  heard. 

Lush,  J.:  I  think  the  defence  is  good,  and  that  the  action 
cannot  be  supported.  Having  regard  to  the  terms  of  the 
bill  of  sale,  there  was  an  implied  license  for  the  grantor  to 
carry  on  his  business,  and  to  sell  the  wheat,  and  any  'bona 
fide  purchaser  from  him  would  have  a  good  title. 

Manisty,  J.,  concurred. 

Judgment  for  the  defendant. 

Solicitor  for  plaintiffs :  J".  T,  Irmng, 

Solicitors  for  defendant :  Plews^  Irvine  &  Hodges, 


[6  Queen's  Bench  Division,  188.] 

Dec.  5,  1879. 

[IN  THE  COURT  OF  APPEAL.] 


*SiMM  and  others  v.  Anglo-American  Telegraph    [188 

Company. 

Anglo-American  Telegraph  Company  v.  Spurling 

and  Others. 

Company — Forged  Transfer  of  Stock — Certificate  of  JRegiairation — Estoppel. 

C.  owned  stock  in  a  company  incorporated  under  the  Companies  Act,  1862.  His 
rlerk.  P.,  contracted  to  sell  stock  in  the  company  to  S.,  who  was  the  nominee  of  B. 
In  order  to  carry  out  the  contract,  P.  forged  a  transfer  from  C.  to  S.,  which  was  left 
by  S.  at  the  office  of  the  company  for  registration.  The  company  sent  a  letter  to 
C.  inqniring  whether  the  transfer  was  correct:  as  they  received  no  answer  from 
him,  they  registered  the  transfer.  B.  borrowed  money  from  a  bank,  and  by  way  of 
security  for  the  loan  the  stock  was  transferred  by  S.  at  the  request  of  B.  to  I.  as 
trustee  for  the  bank,  and  the  company  registered  I.  as  owner  and  issued  a  certificate 
accordingly.  The  money  borrowed  by  B.  was  afterwards  repaid  by  him  to  the  bank, 
and  the  stock  was  held  by  I.  as  a  bare  trustee  for  B.  The  forgery  was  discovered, 
and  the  company  then  refused  to  acknowledge  1.  as  tlie  holder  of  the  stock.  In  an 
action  brought  by  B.  and  I.  to  compel  the  company  to  recognize  their  title: 

Iltid,  that  although  I.,  as  trustee  for  the  bank,  might  have  acquired  a  good  title 
by  estoppel  against  the  company,  yet  that  title  ceased  when  the  loan  by  the  bank 
was  paid  off,  and  that  no  estoppel  existed  in  favor  of  B.  against  the  company ;  for 
B,  in  contracting,  through  S.,  to  buy  the  stock  belonging  to  C.  had  acted  on  the  faith 
of  the  forged  transfer,  and  had  not  relied  upon  any  act  of  the  company,  and  by  send- 
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ing  the  fc>ri;e<l  transfer  to  the  company  had  induced  them  to  recognise  liia  iiuminee 

05  the  holder,  and  that  the  action  would  not  lie. 

!n  re  Bahia  and  San  Francaco  Rq.  Co,  (Law  Rep.,  3  Q.  B..  564):  Ilnrt  v.  Froxllna, 
Ac.  Oold  Mining  Co.  (Law  Rep.,  6  Ei..  Ill};  and  Kuigliti  v.  Wifai{\jiv  Rep.,  5  Q.  B., 

6  BO)  discussed. 

The  first  of  these  actions  was  brought  for  wronerully  rep- 
resfiiting  that  certain  persona  were  registered  Holders  of 
stock  in  the  defendants'  company  and  as  such  liad  title  to 
transfer  and  sell  tlie  same,  and  also  for  the  recovery  of  the 
purchase-money  of  tlie  stock  and  the  dividends  thereon. 
The  second  action  was  for  an  indemnity. 

The  facts  are  commented  upon  in  the  judgments  of  Lind- 
leyi  J^-i  and  the  Lords  Justices  liereinafter  set  out ;  tbey 
may  be  here  shortly  stated  as  follows  : 

In  November,  1876,  Coates  was  the  owner  of  £5.000  stock 
in  the  Anglo-American  Telegraph  Company  which  was  regis- 
tered under  the  Companies  Act,  1862,  and  npon  the  26tii  of 
189]  that  montli  *Phillips,  who  was  a  clerk  to  Coates,  in- 
structed Thompson  a  broker  to  sell  £5,000  stock  in  that 
company.  Burge,  Brown  &  Dennis  became  tlie  ultimate 
buyers  of  that  amonnt  of  stock,  and  they  passed  the  names 
of  P.  Spnrling  and  J.  Skinner  as  transferees.  The  transfer 
to  P.  Spnrling  and  J.  Skinner  purported  to  be  executed  by 
Coates,  but  it  was  in  truth  a  forgery.  "Upon  the  2d  of  De- 
cember, Spnrling  and  Skinner,  acting  for  Burge,  Brawn  & 
Dennis,  presented  the  transfer  to  the  company  for  registra- 
tion ;  the  company  thereupon  forwarded  to  Coates  a  written  . 
notice  of  the  transfer,  to  which,  however,  they  received  no 
reply,  the  notice  to  Coates  having  been  intercepted  by  Phil- 
lips, In  the  matter  of  the  transfer  Sparling  and  Skinner 
were  mere  nominees  and  trustees  for  Burge,  Brown  &  Den- 
nis. Upon  the  6th  of  December  the  forged  transfer  was 
registered,  but  before  a  certiticate  was  issued  to  Spurlinff 
and  Skinner,  they  by  a  transfer  dated  upon  that  day  trans- 
ferred to  Simm  and  Ingelow  £10,000  stoclt  in  the  company. 
This  sum  of  £10,000  included  the  sum  of  £5,000  supposed 
to  have  been  bought  from  Coates.  The  transfer  to  Simm 
and  Ingelow  was  lodged  with  tlie  company  for  registration, 
and  the  company  gave  notice  thereof  to  Spurling  and  Skin- 
ner. Subsequently  Simm  and  Ingelow  were  legistei'ed  as 
transferees  of  £10,000,  and  by  a  certificate  dated  the  9tli  of 
T)ui~ii>nK,if  iijg  company  certified  that  Simm  and  Ingelow 
atered  holders  of  £10,000  stock.  Ingelow  was 
and  Simm  was  the  secretary  of  the  National 
11,  and  tliey  accepted  the  stock  as  trustees  for 
n  &  Dennis,  subject  to  any  lien  or  claim  which 
Bank  might  have  thereon.     The  bank  made  ad- 


Vol.  v.]  QUEEN'S  BENCH  DIVISION.  255 

Anglo- American  Telegraph  Company  v.  Spurling.  1879 

vances  to  Bnrge,  Brown  &  Dennis,  upon  the  security  of  the 
£10,000  stock.  Up  to  the  1st  of  August,  1877,  dividends  on 
the  stock  were  paid  to  Simra  and  Ingelow,  but  the  forgery 
of  the  transfer  purporting  to'be  executed  by  Coates  was  then 
discovered  and  verbal  notice  thereof  was  given  to  them,  and 
on  the  19th  of  September  they  received  written  notice  from 
the  solicitors  to  the  telegraph  company,  that  the  transfer  to 
Spurling  and  Skinner  was  forged,  and  that  Coates  claimed 
to  be  the  proprietor  of  the  stock.  On  the  19th  of  Septem- 
ber £5,000  was  due  from  Burge,  Brown  &  Dennis,  to  the 
National  Bank,  but  on  the  28th  of  September  this  sum  was 
paid  oflf,  and  no  further  *advances  were  made  to  them  [190 
ny  the  bank  against  the  stock,  which  had  belonged  to  Coates. 
"Upon  the  7th  of  November  the  dividend  was  paid  by  mis- 
take to  Simm  and  Ingelow,  but  in  February,  1878,  the  tele- 
firraph  company  refused  to  pay  any  further  dividends  to 
them.  The  wht  of  summons  in  the  first  action  was  issued 
on  the  14th  of  March,  and  in  the  second  on  the  29th  of  March, 
1878. 

The  actions  came  on  for  trial  before  Lindley,  J.,  when  it 
was  agreed  that  Burge,  Brown  &  Dennis  should  be  added 
as  plaintiffs  in  the  first  action,  and  as  defendants  in  the  sec- 
ond.    The  following  judgment  was  delivered : 

1878.  Dec.  20.  Lindley,  J.:  It  appears  to  me  that  the 
first  action  is  comparatively  simple;  the  second  action  is 
ninch  more  difficult.  Before  I  give  my  reasons  for  my  judg- 
ment, I  will  state  at  once  the  inferences  of  fact  which  I 
draw,  as  distinguished  from  those  about  which  there  is 
no  dispute ;  and  the  main  inference  of  fact  which  I  draw 
is  this:  that  no  negligence  in  the  sense  of  want  of  reason- 
able care  is  to  be  imputed  to  Spurling  and  Skinner,  who 
left  this  forged  transfer  with  the  telegraph  company,  none 
to  Simm  ana  Ingelow,  none  to  Burge  &  Co.,  and  none  to 
the  telegraph  company.  I  say  that,  because  there  are  clumsy 
forgeries  and  there  are  clever  forgeries,  and  on  looking  at 
the  forged  transfer,  I  am  bound  to  state  that  the  forgery 
appears  to  me  to  have  been  so  skilfully  done,  that  in  my 
opinion  the  clerks  and  officers  of  the  telegraph  company 
were  not  guilty  of  any  want  of  reasonable  care  in  failing 
to  observe  that  it  was  a  forgery.  What  the  legal  conse- 
quences of  that  may  be,  I  will  consider  presently;  but  I 
tliink  that  is  nearly  the  only  inference  of  fact  which  it  is 
necessary  for  me  to  draw.  Fraud  is  not  imputed  to  any- 
body with  whom  I  have  to  deal,  and  I  absolve  all  parties 
from  negligence  in  the  sense  of  want  of  reasonable  care. 
Now,  let  me  take  the  case  step  by  step,  and  see  how  it 
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works  out.  The  facts  are  tliese.  In  November,  1876,  Mr. 
Coatea  was  the  registered  owner  of  £5,000  stock  in  Hie  An- 
glo-American Telegraph  Company.  On  the  29th  of  Novem- 
ber, Phillips,  his  clerk,  procured  and  forged  a  transfer,  which 
was  handed  to  Spurling  and  Skinner,  and  they,  knowing 
nothing  about  the  forgery,  and  not  being  gnilty  of  any  want 
of  reasonable  care,  took  it  as  a  genuine  document.  That 
191]  *transfer  having  been  executed,  it  was  sent  by  Spur- 
ling and  Skinner  to  the  office  of  the  telegraph  company, 
and,  on  the  2d  of  December,  1876,  a  clerk  of  the  company 
sent  the  usual  notice  to  Mr,  Coates,  addressed  to  him  at  his 
iisual  place  of  business,  which  notice  was  in  these  terms ; 
"I  beg  to  inform  you  that  a  transfer,  purporting  to  have 
been  signed  by  you,  has  been  left  at  the  offices  of  the  com- 
pany, and  unless  I  hear  to  the  contrary,  it  will  be  assumed 
to  be  correct."  Unless  that  was  answered,  the  company 
would  not  have  their  suspicions  aroused ;  and,  in  point  of 
fact,  it  was  not  answered;  therefore  the  company  assumed 
the  transfer  to  be  genuine.  On  the  6th  of  December,  Spur- 
ling and  Skinner  were  registered  as  the  owners  of  this  stock, 
pursuant  to  that  transfer.  At  that  time  Spurling  and  Skin- 
ner held  this  stock  as  trustees  for  Burge  &  Co.  By  an 
arrangement  between  Burge  &  Co.  and  the  National  Bank, 
Burge  &  Co.  undertook  to  procure  a  transfer  of  that  stock 
to  the  National  Bank,  and  the  National  Bank  undertook  to 
allow  Burge  &  Co.  to  draw  upon  them.  Accordingly,  upon 
the  6tli  of  December  the  transfer  was  executed  from  Spur- 
ling and  Skinner  to  Simm  and  Ingelow,  About  the  9Lh  of 
December  a  notice  from  the  company  was  sent  to  Spurling 
and  Skinner,  to  which,  in  like  manner,  they  received  no  an- 
swer. The  telegraph  company,  therefore,  naturally  inferred 
again  that  all  was  correct,  and  Simm  and  Ingelow  were 
registered  as  holders  of  this  stock,  and  tliey  obtained  the 
usual  stock  certificate.  Spurling  and  Skinner  had  not,  in 
fact,  obtained  a  certificate ;  it  had  been  prepared,  and  would 
probably  have  been  issued  to  them,  had  they  remained  on 
the  register.  Pausing  there  for  a  moment,  let  me  see  what 
the  position  of  Simm  and  Ingelow  then  was.  They  were, 
in  fact,  holders  for  value  of  that  stock;  I  say  for  value, 
because,  although  they  did  not  pay  Spurling  &  Skinner 
anything,  the  value  which  they  gave  to  Messrs.  Burge  & 
this,  that  in  consideration  of  having  this  stock 
id  into  the  names  of  Simm  and  Ingelow,  the  Na- 
nk,  who  were  the  cestuis  que  trtisi  of  Simm  and 
allowed  Burge  &  Co.  to  draw  upon  them.  Tliere- 
I>pear3  to  me  that  Simm  and  Ingelow  were  not  in 


VoL  v.]  QUEEN'S  BENCH  DIVISION.  257 

Anglo-American  Telegrapli  Company  v.  Spurling.  1870 

the  proper  sense  of  the  words  mere  trustees  for  Burge  & 
Co.,  or  merely  identified  with  Burge  &  Co.,  but  they  were 
also  in  law  and  equity,  as  they  were  in  fact,  trustees  for  the 
National  Bank,  who  had  *acquired  this  stock  bona  fide  [192 
smd  for  value  from  persons  who  were  in  point  of  fact  regis- 
tered by  the  company  as  holders.  What  had  the  company 
done  to  induce  the  National  Bank  to  become  holders  of  these 
shares  in  the  names  of  their  trustees,  Simm  and  Ingelow? 
They  had  in  point  of  fact  registered  Spurling  and  Skinner, 
that  is  to  say,  they  had  done  that  which  apparently  conferred 
upon  them  power  to  transfer  the  stock  and  to  give  a  good 
title,  and  upon  the  strength  of  that  the  National  Bank  took 
this  stock  for  value,  and  they  allowed  Burge  &  Co.  to  draw 
upon  them.  It  appears  to  me,  therefore,  that  the  title  of 
Simm  and  Ingelow,  as  between  themselves  on  the  one  side 
and  the  telegraph  company  on  the  other,  was  a  good  title 
by  estoppel.  I  do  not  doubt  that  in  the  least.  I  think  In 
re  Bahia  and  San  Francisco  By.  Co,{^)  and  Bart  v.  Fron- 
iino^  <£c.,  Oold  Mining  Co.  (*)  go  to  that  length  fully;  and, 
subject  to  a  remark  which  I  shall  make  presently  as  to  the 
effect  of  the  bank  having  been  paid  off,  it  appears  to  me 
that  if  the  case  stood  there  the  title  of  Simm  and  Ingelow 
against  the  company  would  be  a  good  title  by  estoppel, 
founded,  I  will  not  say  upon  misrepresentation,  because 
I)erhaps  it  is  rather  a  harsh  word,  but  upon  the  acts  of  the 
company  themselves  in  accepting  Spurling  and  Skinner, 
under  a  mistake  no  doubt,  but  still  in  accepting  them  and 
patting  them  in  a  position  to  hold  themselves  out  as  owners 
of  the  stock  and  entitled  to  transfer  it ;  and  upon  the  faith 
of  that  Simm  and  Ingelow  acted,  and  are  entitled  to  say 
that  they  did  act  as  the  truth  was.  It  has  been  argued, 
liowever,  that  as  Simm  and  Ingelow  have  been  paid  off,  their 
title  as  between  them  and  the  company  has  ceased  ;  and  it 
is  contended  that  on  and  after  the  28th  of  September,  1877, 
Simm  and  Ingelow  held  this  stock  solely  in  trust  for  Burge 
&  Co.,  and  that  inasmuch  as  it  was  by  Burge  &  Co.'s  fault 
that  the  company  were  induced  to  put  this  stock  into  the 
names  of  Simm  and  Ingelow,  the  latter,  who  now  merely 
represent  Burge  &  Co.,  cannot  take  advantage  of  the  trans- 
action. The  argument  appears  to  me  to  be  met  by  two  ob- 
servations. In  the  first  place  I  quite  agree  with  what  the 
counsel  for  the  telegraph  company  has  urged,  namely,  that 
the  title  of  Simm  arid  Ingelow  was  not  a  legal  title  as  dis- 
tinguished from  a  title  by  estoppel.  If  the  two  are  to  be 
contrasted,  it  was  a  title  *by  estoppel ;  but,  on  the    [193 

0)  Law  Uep.,  8  Q.  B.,  684.  («)  Law  Rep.,  5  Ex.,  HI. 

29  Eno.  Rkp.  33 
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Other  hand,  what  does  that  mean?  When  it  is  said  that  a 
company  is  estopped  from  denying  a  title,  what  is  that  but 
that  they  are  estopped  from  denying  the  legal  title?  I  do 
not  understand  that  they  are  estopped  from  denying  any 
other  title.  It  appears  to  me,  therefore,  on  that  view  of  the 
case,  that  it  will  stand  in  this  way :  Simm  and  Ingelow  had 
acquired,  as  between  themselves  and  the  telegraph  com- 
pany, a  good  title  by  estoppel.  When  did  they  lose  that 
title?  Not,  in  my  judgment,  by  any  fluctuations  of  the  ac- 
count between  themselves  and  Burge  &  Co.,  nor  by  anything 
which  has  affected  the  relation  in  which  they  stood  towards 
Burge  &  Co.  That  is  one  answer  I  give.  The  other  answer 
is  this,  that  even  if  Simm  and  Ingelow  were  in  point  of  fact 
trustees  for  Burge  &  Co.  after  the  28tli  of  September,  and 
even  if  we  are  to  look  behind  the  title  created  by  estoppel, 
nevertheless,  for  reasons  which  I  shall  give  presently,  I  still 
think  that  their  title  must  prevail  against  the  company's. 
I  shall  give  my  reasons  for  that  hereafter,  when  I  come  to 
deal  with  the  second  action.  I  merely  notice  the  point  now 
for  the  purpose  of  showing  that  I  do  not  overlook  it  or  intend 
to  pass  it  by.  But  it  appears  to  me,  as  regards  the  first  action, 
that  the  title  which  Simm  and  Ingelow  acquired  as  bona 
fide  holders  for  value,  without  notice  of  anything  wrong  as 
to  this  stock,  as  between  themselves  and  the  company  never 
ceased.  I  cannot  say  that  they  are  entitled  to  stock,  be- 
cause the  company  cannot  be  sued  for  stock  which  they  do 
not  possess,  nor  am  I  prepared  to  say  that  I  ought  to  com- 
pel the  company  to  go  into  the  market  and  invest  their 
capital  in  the  purchase  of  their  own  stock.  There  may  be 
a  legal  difficulty  about  that.  But  the  consequence  of  my 
view  of  the  case  will  be  that  Simm  and  Ingelow  were  en- 
titled to  the  value  of  the  stock  at  the  time  when  the  com- 
pany denied  their  title.  That  appears  to  be  the  rule 
adopted  in  the  case  of  In  re  Bahia  and  San  Francisco  Ry. 
Co,  (').  They  are  entitled  in  the  first  action  to  the  value  of 
the  stock  at  that  time  and  to  the  payment  of  that  value; 
the  certificate  ought  to  be  delivered  up  to  the  company  to 
be  cancelled,  and  the  company  are  to  be  at  liberty  to  re- 
move the  names  of  Simm  and  Ingelow  from  the  register  in 
194]  respect  of  that  £5,000  stock.  That  *will  put  mat- 
ters right  as  far  as  I  can  see  in  the  first  action,  the  telegraph 
company  to  pay  the  costs  of  it. 

With  regard  to  the  second  action,  Which  is  much  more 
difficult  to  deal  with,  it  appears  to  me,  after  the  best  con- 
sideration which  I  can  give  to  the  case,  that  the  company 

(')  Law  Rep.,  3  Q.  B.,  584. 
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must  bear  the  loss,  for  this  reason :  The  question  really 
turns  on  the  effect  of  the  purchaser  of  stock  taking  to  the 
company  for  the  purpose  of  registration  a  transfer  supposed 
to  be  genuine,  but  not  genuine;  and  in  order  to  ascertain 
the  effect  of  that  I  must  look  at  the  obligations,  if  any, 
under  which  he  is  to  the  company,  and  the  obligations,  if 
any,  under  which  the  company  are  to  him,  and  for  the  pur- 
pose of  unmvelling  this  part  of  the  case,  which  is  by  far 
the  more  difficult,  let  me  first  see  what  the  obligations  are 
of  a  person  taking  a  transfer  to  the  company.  Now  does 
he  represent  anything  more  than  this,  that  so  far  as  he 
knows,  it  is  a  good  and  valid  document  ?  *  Is  there  any  au- 
thority for  saying  that  he  does  more  than  that  1  Of  course, 
if  he  takes  a  transfer  to  the  company,  knowing  that  some- 
thing is  amiss  with  it,  he  must  take  the  consequences  of  his 
own  knowledge  ;  he  cannot  fasten  any  obligations  upon  the 
company.  But  supposing  that  he  knows  nothing  wrong 
about  it,  are  the  company  entitled  to  say  to  him,  ''We  as- 
sume, from  the  fact  that  you  bring  this  transfer  to  us,  that 
it  is  a  genuine  document."  I  apprehend  that  they  are  not 
entitled  to  say  so  to  him.  They  are  only  entitled  to  say  to 
him,  "  We  assume  that  you  come  honestly  to  us,  and  that 
you  do  not  know  that  anything  is  amiss  with  regard  to  the 
transaction."  Now,  let  me  see  what  their  obligation  is. 
Their  obligation  by  statute  is  to  keep  a  proper  register ;  it 
is  a  duty  imposed  upon  them  by  s.  29  of  the  Companies 
Act,  1862  ;  and  further  than  that,  when  a  transfer  is  brought 
to  tiiem  to  be  acted  upon,  they  do  in  point  of  fact  take  upon 
themselves  the  duty  or  the  task  of  making  inquiries  about 
it ;  and  it  appears  to  me  that  when  a  person  innocently  and 
honestly  takes  a  transfer  to  the  company,  it  is  no  more  than 
a  statement  by  him  to  the  following  effect:  *'So  far  as  I 
know,  the  transfer  is  a  genuine  document :  I  shall  leave  it 
with  you  for  a  certain  time  to  make  inquiries,  and  if  you 
make  inquiries  and  lind  that  it  is  a  genuine  document,  of 
course  you  will  receive  me  as  a  stockholder ;  if,  on  the  other 
hand,  the  result  of  the  inquiries  *is  to  show  that  it  [195 
is  not  a  genuine  document,  then  of  course  you  will  not 
register  me  as  a  stockholder."  It  appears  to  me  that  the 
case  is  stronger  against  the  company  than  the  case  of  a 
customer  is  against  a  banker  paying  a  forged  check:  a 
banker  is  under  an  obligation  to  piiy  the  checks  of  his  cus- 
tomers and  of  no  one  else,  and  if  he  pays  the  check  of 
some  one  else,  he  cannot  charge  a  customer  with  the  amount 
paid  upon  it.  In  this  case  a  statutory  duty  is  imposed  on 
the  company  to  keep  their  own  register  correctly;  and  that 
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is  a  duty,  not  only  towards  persons  who  are  actually  stock- 
holders, but  also  towards  persons  dealing  in  shares  or 
stock,  and  I  make  that  observation  because  I  think  it  war- 
ranted by  the  judgments  in  both  Tii  re  Bahia  and  San 
Francisco  Ry,  Co,  (')  and  Hart  v.  Frontino,  cfec,  Oold  Min- 
ing Co.  ("),  as  well  as  by  the  section  of  the  act.  Why  is  the 
register  to  be  kept?  It  is  open  to  inspection  by  anybody 
on  the  payment  of  a  fee,  and  the  object  is  that  it  may  be 
seen  who  is  and  who  is  not  on  the  list  of  stockholders.  And 
it  appears  to  me  that  a  duty  is  thrown  on  the  company  to 
look  to  their  own  register,  which  involves,  of  coarse,  the 
looking  after  the  transfer  of  stock  or  shares  standing  in  the 
names  of  persons  on  the  register ;  and  that  duty  the  com- 
pany owe  to  those  who  come  with  transfers,  and  I  do  not 
see  any  corresponding  or  conflicting  duty  on  the  part  of  the 
person  who  brings  the  transfer,  except,  of  course,  that  of 
bringing  what  he  believes  to  be  an  nonest  document.  I 
think  the  true  view  is  this,  that  there  being  no  negligence  in 
the  sense  of  want  of  care  on  either  side,  but  there  being  a 
duty  on  the  part  of  the  company  to  keep  the  register  cor- 
rect and  themselves  to  look  after  the  transfers  between  inno- 
cent parties  the  loss  must  fall  upon  the  company,  and  their 
claim  for  indemnity  against  Sparling  and  Skinner  or  against 
Burge  &  Co.  fails.  The  utmost  which  the  company  are  en- 
titled to  say  is  this,  "  It  was  your  duty  not  to  produce  to  us 
to  be  acted  upon  any  transfer  which  you  knew  or  suspected 
to  have  been  forged."  I  think  that  the  duty  of  the  persona 
bringing  the  transfer  does  not  go  beyond  this.  Can  the 
claim  against  Skinner  and  Spurling  be  sustained  by  looking 
at  it  from  what  I  call  a  broader  point  of  view?  The  first  of 
these  actions  is  brought  against  the  company,  and  the  sec- 
196]  ond  is  in  reality  brought  against  *Barge  &  Co.:  can 
it  be  said  even  if  the  question  be  looked  at  as  between 
Burge  &  Co.  on  the  one  side  and  the  company  on  the  other, 
that  the  loss  ought  to  fall  on  Burge  &  Co.,  rather  than  on 
the  company  ?  I  do  not  think  it  can.  It  appears  to  me  that 
the  case  is  analogous  to  the  case  of  a  forged  check,  and  as 
a  banker  paying  a  forged  check  to  an  innocent  holder  for 
value  cannot  recover  back  its  amount  and  is  compelled  to 
pay  it  twice  over,  so  here  the  company  must  pay  the  amount 
of  the  stock  twice  over.  The  duty  being  cast  upon  the  com- 
pany to  look  after  the  register  and  the  transfers,  it  appears 
to  me  that  between  two  innocent  parties  the  company  are 
not  entitled  to  claim  compensation  from  Barge  &  Co.,  nor 
to  resist  at  Burge  &  Co.'s  expense  the  recognition  of  that 

(')  l.aw  Rep.,  3  Q.  b.,  584  (»)  Law  Rep.,  5  Ex.,  111. 
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title,  which  they  themselves  have  created  by  their  own  act. 
It  appears  to  me  that  Burge  &  Co.  are  entitled  to  say,  ''  We 
did  not  deceive  you ;  you  made  inquiries,  and  you  accepted 
us  as  stockholders  and  put  us  on  the  register,  and  you  can- 
not now  turn  round  and  say  that  as  between  you  and  us, 
we  do  not  hold  that  position  which  you  have  led  us  to  be- 
lieve that  we  are  entitled  to."  My  conclusion  is,  that  the 
telegraph  company  are  in  the  wrong,  though,  of  course,  per- 
fectly innocent  parties,  and  what  I  propose  to  do  is  this,  to 
order  the  telegraph  company  tp  pay  Simm  and  Ingelow  the 
value  of  £5,000  stock  in  that  company  on  the  1st  of  Febru- 
ary, 1878,  and  interest  at  the  rate  of  4  per  cent,  since  that 
date.  In  the  second  action  judgment  will  be  entered  for  tlie 
defendants. 

Judgment  accordingly. 

The  Anglo-American  Telegraph  Company  appealed  from 
the  judgment  of  Lindley,  J.,  in  each  action. 

1879.  Nov.  29;  Dec.  1,  2.  Watkin  Williams,  Q.C.  {H, 
Davey,  Q.C,  and  Finlay,  with  him),  for  the  Anglo-Ameri- 
can Telegraph  Company  :  The  question  in  the  first  action 
is,  whether  the  company  is  estopped  from  denying  the  title 
of  Simm  and  Ingelow  and  Burge  &  Co.  to  the  £5,000  stock 
originally  belonging  to  Coates.  Perhaps  until  the  advance 
to  Burge  &  Co.,  was  paid  oflf,  Simm  and  Ingelow  had  a  title 
by  estoppel  against  the  company  ;  but  when  the  claim  of 
the  National  Bank  had  been  satisfied,  *Simm  and  In-  [197 
gelow  became  bare  trustees  for  Burge  &  Co.,  and  the  estop- 
pel came  to  an  end.  Lindley,  J.,  was  wrong  in  holding  that 
the  title  of  Simm  and  Ingelow  by  estoppel  became  a  legal 
title  enforceable  against  the  company  after  their  interest  in 
the  stock  ceased  to  exist.  The  real  plaintiffs  are  Burge  & 
Co.,  and  they  have  no  right  against  the  company,  for  it  was 
by  their  act  that  the  company  were  induced  to  accept  their 
nominees  as  owners.  The  only  remedy,  which  a  person 
claiming  to  be  the  holder  of  stock  through  a  forged  transfer 
has  against  the  company,  is  by  an  action  for  damages. 
Burge  &  Co.  rely  upon  In  re  Bahia  and  San  Francisco 
Hy.  Co.  (*),  and  contend  that  the  telegraph  company  are  es- 
topped from  denying  their  title  ;  but  estoppel  passes  neither 
estate  nor  proj)erty  in  the  subject-matter  to  which  it  relates. 
The  facts  in  the  present  case  bear  some  resemblance  to  those 
in  Hart  v.  Frontino,  cfca,  Gold  Mining  Co,  ('),  but  that  case 
was  decided  merely  upon  the  authority  of  In  re  Bahia  and 

0  Law  Kep.,  3  Q.  B.,  684.  (»)  Law  Rep.,  6  Ex.,  111. 
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San  Francisco  Ry.  Co.  ('),  and  ought  not  to  be  considered 
as  extending  its  principle.  Whatever  Burge  &  Co.  have  lost, 
was  lost  to  them  when  they  accepted  the  forged  transfer ; 
with  that  the  telegraph  company  had  nothing  to  do  ;  Burge 
&  Co.  have  not  been  prejudiced  by  any  act  of  the  company, 
but  upon  the  contrary  they  have  derived  a  benefit,  for  owing 
to  the  registration  of  Simm  and  Ingelow  as  owners  of  the 
stock,  Burge  &  Co.  have  been  able  to  borrow  money  from 
the  National  Bank. 

Even  if  the  action  does  lie,  the  plaintiffs  in  the  first  action 
are  not  entitled  to  the  full  value  of  the  stock  ;  they  can  only 
recover  the  loss  sustained  from  the  fact  that  the  lawful  owner 
has  claimed  it.  The  plaintiffs  can  only  sue  for  the  conver- 
sion of  the  stock :  Woodley  v.  Coventry  {^) ;  and  in  an  action 
of  that  kind  the  damages  must  be  confined  to  the  actual  loss  : 
Chinery  Y.  Vtall{^)\  Johnson  v.  Stear  {^).  Nothing  has 
been  lost  by  Simm  and  Ingelow  who  represent  the  National 
Bank  ;  for  the  advance  made  by  them  has  been  paid  off,  and 
in  estimating  the  loss  sustained  by  Burge  &  Co.  it  is  not  to 
198]  be  forgotten  that  the  amount  of  stock  is  limited  *by 
the  memorandum  of  association  pursuant  to  the  Companies 
Act,  1862,  and  the  amount  of  capital  in  a  company  is  not  to 
be  arbitrarily  increased. 

In  the  second  action  the  company  will  in  this  court  submit 
to  a  decision  against  them,  if  the  judgment  of  Lindley,  J., 
in  the  first  action  be  reversed. 

IL  Davey^  Q.C.  {Watkin  Williams^  Q.C.,  smd  Flnlay, 
with  him),  for  the  telegraph  company  :  As  to  the  first  ac- 
tion, at  the  trial  Lindlev,  J.,  was  of  opinion  that  Simm  and 
Ingelow  had  a  good  title  to  £6,000  stock  by  estoppel :  it  is 
nevertheless  contended  that  they  had  no  title  to  it.  Tlie 
view  taken  by  Lindley,  J.,  is  fallacious,  inasmuch  as  it  de- 
pends upon  the  confusion  of  two  kinds  of  estoppel,  namely, 
estoppel  by  deed  and  estoppel  in  pais.  It  is  true  that  es- 
toppel by  deed  may  operate  so  as  to  change  property  ;  but 
estoppel  in  pais  does  not  come  into  operation  until  an  action 
has  been  brought.  Even  Simm  and  Ingelow  could  not  have 
successfully  demanded  to  be  registered  as  owners  of  stock  : 
in  order  to  create  an  estoppel  effectual  to  pass  propert}', 
there  must  be  a  person  capable  of  granting  the  property 
either  at  the  time  when  the  estoppel  is  created,  or  afterwards 
when  the  property  having  come  into  possession  feeds  the 
estoppel.     The  foundation  of  an  estoppel  in  pais  is  a  repre- 

(1)  Law  Rep.,  3  Q.  B..  584.  (*)  15  C.  B.  (N.S.),  830;  33  L.  J.  (C. 

(»)  2  H.  &  C,  164 ;  32  L.  J.  (Ex.),  185.     P.),  130. 
O  5  H.  <fe  N.,  288 ;  29  L.  J.  (Ex.),  180. 
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sentation,  vvliich  another  person  is  induced  to  take  as  the 
basis  upon  which  he  is  to  act :  per  Lord  Blackburn  in  Burk- 
insJtaw  v.  JVlc/iolIs  {').  Tlie  damages  recoverable  in  an 
action  founded  upon  estoppel  are  measured  by  the  loss  actu- 
ally suffered,  I?i  re  Bahia  and  San  Francisco  Ry.  Co.  (*) ; 
Simni  and  Ingelow  cannot  recover  damages  from  the  com- 
pany, for  they  have  sustained  no  injury,  and  no  estoppel 
exists  in  favor  of  Burge  &  Co. 

As  to  the  second  action,  it  is  to  be  observed  that  the  prop- 
erty in  the  shares  or  stock  of  a  company  passes  by  the  trans- 
fer ;  and  the  reasonable  inference  is  that  aperson  innocently 
bringing  a  transfer  for  registration  must  be  taken  to  have 
warranted  it  to  be  genuine,  if  it  afterwards  turns  out  to 
have  been  forged.  If  the  argument  against  the  company  be 
correct  it  would  almost  seem  to  follow  that  if  a  company 
issues  a  certificate  to  a  supposed  transferee  producing  a  trans- 
fer which  he  knows  to  be  forged,  he  *may  hold  them  [199 
liable  in  an  action  when  they  afterwards  refuse  to  recognize 
him  as  a  lawful  holder  of  stock  or  shares. 

Benjamin^  Q-C,  and  Bush  CoopeVy  for  Simra  and  Inge- 
low,  and  for  Burge,  Brown  &  Dennis:  It  is  plain  that 
Spurling  and  Skinner,  acting  for  Burge,  Brown  &  Dennis, 
did  not  represent  the  transfer  to  be  valid  :  Leather  v.  Simp- 
son ('),  following  Robinson  v.  Reynolds  (*),  is  a  strong  au- 
thority to  show  that  the  presentation  of  the  transfer  for  regis- 
tration did  not  amount  to  a  warranty  that  it  was  genuine. 
The  company  are  estopped  from  denying  the  title  of  Burge 
&  Co.,  if  the  latter  were  innocent  of  misrepresentation.  It 
does  not  lie  in  the  mouth  o"f  the  company  to  argue  that  they 
were  misled  by  the  transfer ;  it  was  their  duty  to  keep  a  cor- 
rect register  and  to  make  inquiries. 

[Cotton,  L.J.:  Surely  that  duty  exists  only  for  the  ben- 
efit of  the  transferor.] 

The  duty  is  imposed  upon  the  company  for  the  sake  of 
both  the  transferor  and  the  transferee.  Moreover,  in  point 
of  fact,  the  company  did  not  act  upon  the  faith  of  the  trans- 
fer; they  made  inquiries  by  writing  to  Coates.  An  estop- 
pel may  exist  in  two  ways  :  it  may  be  created  after  as  well 
as  before  the  payment  of  money,  because  one  person  may  be 
induced  by  the  conduct  of  another  not  to  take  measures  to 
protect  himself.  Upon  a  somewhat  similar  principle  the 
holder  of  a  bill  is  entitled  to  know,  on  the  day  when  it  be- 
comes due,  whether  it  is  an  honored  or  dishonored  bill,  and 

(»)  3  App.  Cms.,  1004,  at  p.  1026;  24    («)  Law  Rep.,  3  Q.  B.,  584. 
Eog.  R.,  602.  (»)  Law  Rep.,  II  Eq.,  398. 

(<)  2  a  B,  196. 
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if  he  receives  tlie  money  and  is  suffered  to  retain  it  during 
the  whole  of  that  day,  a  person  who  pays  the  bill  for  the 
acceptor  cannot  recover  the  money  back  :  Cocks  v.  Mastei^- 
man  (').  An  estoppel  is  a  hypothetical  state  of  facts,  and 
the  subject-matter  of  the  estoppel  must  be  dealt  with  as  if 
the  supposed  state  of  facts  really  existed.  In  the  present 
case  the  rights  of  the  parties  must  be  considered  as  if  the 
stock  mentioned  in  the  certificate  issued  to  Simm  and  Inge- 
low  actually  represented  a  part  of  the  capital  of  the  com- 
pany. The  certificate  ascertained  the  position  of  those  who 
were  bona  fide  claimants  to  the  stock  mentioned  in  it,  and 
dividends  were  paid  in  accordance  with  it  to  Simm  and  Inge- 
200]  low  or  Burge  &  Co.,  whose  interests  in  this  *respect 
are  identical.  It  has  been  argued  for  the  company  that,  be- 
cause Burge  &  Co.  agreed  to  pay  for  the  stock  before  the 
certificate  was  issued  to  their  nominees,  there  can  be  no 
estoppel ;  but  the  fact,  that  the  price  had  been  previously 
settled,  is  not  of  itself  a  bar  to  the  creation  of  an  estoppel. 
An  estoppel  may  exist,  if  by  a  representation  a  person  is 
induced  not  to  take  steps  to  ascertain  his  true  position,  or 
even  if  he  merely  acquiesces  in  the  representation :  CocJcs 
v.  Masterman{^) ;  Knights  v.  Wiffen  (").  It  is  not  disputed 
on  behalf  of  Burge  &  Co.  that  the  name  of  Coates  was 
removed  by  the  company  from  the  register  under  a  mistake, 
and  that  it  must  be  restored ;  the  legal  right  is  in  him  ;  but 
the  company  are  estopped  from  denying  that  Burge  &  Co. 
are  stockholders.  It  is  the  duty  of  a  company  to  ascertain 
whether  a  transfer  is  valid,  and  if  they  fail  to  do  so  they  must 
indemnif}^  the  person  who  thereby  suffers  a  loss :  Ashby  v. 
Blackwelli^), 

[Cotton,  L.J.:  That  case  was  really  decided  upon  the 
ground  that  the  company,  by  their  secretary,  had  been 
guilty  of  negligence ;  at  the  time  when  the  forged  letter  of 
attorney  was  delivered  to  them,  it  did  not  purport  to  have 
been  executed  according  to  the  requirements  of  the  constitu- 
tion of  the  company.] 

It  has  been  argued  for  the  company  that  the  estoppel 
came  to  an  end  when  Simm  and  Ingelow  ceased  to  be  inter- 
ested in  the  stock  as  mortgagees ;  but  the  true  view  is,  that 
they  once  had  both  a  beneficial  interest  and  a  legal  title ; 
the  beneficial  interest  has  ceased  to  exist,  and  they  have 
become  bare  trustees  :  but  they  retain  their  legal  title,  which 
enures  for  the  benefit  of  their  cestuis  que  trusty  who  are 
Burge  &  Go. 

(')  9B.&  a,  902.  (*)  Law  Rep.,  5  Q.  B.,  660. 

(3)  2  Eden,  299 ;  1  Amb.,  503. 
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Day,  Q.C.,  and  A.  M,  Cliannell,  for  Spurling  and  Skinner. 

TT.  Williams,  Q.C.,  in  reply,  for  the  company :  It  cannot 
be  said  that  the  company  have  committed  any  act  conducing 
to  the  loss  sustained  by  Burge  &  Co.,  and  the  latter  have  no 
right  to  an  indemnity  unless  the  company  have  done  some- 
thing which  they  were  not  entitled  to  do.  Ashby  v.  Black- 
weU{^)  is  clearly  not  in  point:  there  the  forged  instrument 
was  brought  to  the  company  by  the  person  who  had  com- 
mitted the  forgery,  and  in  the  view  of  the  Lord  Chancellor 
it  was  the  admission  and  the  acceptance  into  the  partner- 
ship *which  constituted  the  title,  and  the  purchaser  [201 
trusted  the  company  alone  ;  but  in  the  present  case  it  is  the 
transfer  which  constituted  the  title,  ana  the  loss  was  occa- 
sioned to  Burge  &  Co.  by  their  accepting  from  the  broker, 
Thompson,  a  transfer,  which  proved  to  be  a  forgery.  No 
duty  was  imposed  upon  the  company  in  favor  of  Burge  & 
Co.  to  make  inquiries:  they  made  the  inquiry  of  Coates  for 
their  own  benefit ;  for  if  a  name  is  wrongly  inserted  upon 
the  register,  the  company  may  sustain  a  loss.  The  position 
of  Burge  &  Co.  is  like  that  of  the  drawee  of  a  forged  bill  of 
exchange,  who,  if  he  accepts  and  pays  it,  or  pays  it  only, 
cannot  recover  back  the  amount  from  an  innocent  payee: 
Price  v.  Neal  C).  The  loss  sustained  by  Burge  &  Co.  is  the 
consequence  of  their  own  act :  their  only  remedy  is  against 
the  broker  Thompson,  and  also  against  Phillips  if  it  were 
worth  while  to  sue  him. 

Our.  adv.  vtdt. 

Dec.  5.     The  following  judgments  were  delivered : 
Bramwell,  L.  J.:     I  have  come  to  the  conclusion  that  the 
decision  of  Lindley,  J.,  in  the  first  action  cannot  be  sup- 

Eorted,  and  that  our  judgment  must  be  for  the  company, 
kirge  &  Co.  are  now  joined  as  plaintiffs;  Simni  and  Inge- 
low  continue  to  be  plaintiffs,  but  they  have  no  beneficial 
interest  in  the  suit,  and  have  merely  a  bare  trust  for  the 
benefit  of  Burge  &  Co.  Under  these  circumstances  it  seems 
nianifest  to  me  that  the  action  must  be  dealt  with  as  if  Burge, 
&  Co.  had  been  the  sole  plaintiffs,  and  as  if  Simm  and  Inge- 
low  had  been  joined  as  defendants  with  the  telegraph 
company,  according  to  the  practice  in  equity  whereby  all 
necessary  parties  were  made  either  plaintiffs  or  defendants, 
or  as  if  Simm  and  Ingelow  had  not  been  joined,  and  there 
bad  been  no  objection  for  want  of  parties,  Burge  &  Co.  be- 
ing treated  as  the  sole  plaintiffs.  I  think  it  established  as  a 
niatter  of  demonstration  that  Burge  &  Co.  cannot  have  any 

0)  2  Eden,  299 ;  1  Amb.,  503.  («)  1  Wm.  Black.,  890. 

29  Eng.  Rep.  .  34 
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greater  right  or  better  title  against  the  company,  because 
they  procured  the  transfer  to  be,  made  to  Sporling  and  Skin- 
ner, and  procured  the  nanaes  of  Spiirliiig  and  Skinner  to  be 
registered,  and  then  caused  Spurling  and  Skinner  to  trans- 
202]  fer  to  Siinni  and  Ingelow  the  stock  standing  *in  the 
names  of  the  latter.  We  must  consider  tlie  action  as  if 
Btirge  &  Co.  themselves  had  taken  to  tlie  company  tlie  doc- 
ument purporting  to  be  a  transfer  signed  by  Coates.  and  aa 
if  the  defendants  had  registered  Burge  &  Co.  as  proprietors, 
and  had  issued  to  them  certificates  that  tliey  were  stock- 
liolders.  In  tliat  event  would  Burge  &  Co.  have  had  the 
right  against  the  telegraph  company  which  they  now  claim  ? 
They  would  have  had  no  true  title,  because  the   transfer 

EHrportiug  to  be  executed  by  Coates  was  a  forgery;  that  is 
eyond  doubt.  Then,  would  they  have  had  a  title,  or,  if 
that  word  is  inaccurate,  a  right  by  estoppel  1  That  is  to  aay, 
would  tlie  company  have  been  estopped  from  saying  that 
Burge  &  Co.  were  not  the  holders  oi  that  stock,  and  could 
not  call  upon  the  company  to  indemnify  them  ?  I  do  not 
to  speak  against  the  principle  of  estoppels,  for  I  do 
now  how  the  business  of  life  could  go  on,  unless  the 
^cognized  their  existence  ;  but  an  estoppel  may  be  said 
St,  where  a  person  is  compelled  to  admit  that  to  be 
fhich  is  not  true,  and  to  act  upon  a  theory  which  is 
iry  to  the  truth.  I  do  not  undertake  to  give  an  ex- 
ive  definition,  but  that  formula  nearly  approaches  a 
t  definition  of  estoppel.  If  the  company  are  estopped 
ienying  that  Burge  &  Co.  are  stockholders,  it  must  be 
se  they  are  estopped  from  denying  those  circumstances 
,  if  they  had  existed,  would  have  constituted  Burge 
stockholders.  What  are  those  circumstances?  For 
,  to  have  a  true  title  as  the  transferee  of  stock  his  trans- 
must  ha.ve  had  the  stock  ;  his  transferor  must  have 
ted  an  instrument  of  transfer,  and  the  transferee  must 
accepted  that  instrument.  The  last-named  condition 
doubt  fulfilled,  for  Burge  &  Co.  did  intend  to  accept 
pposed  instrument  of  transfer.  Upon  general  princi- 
md  upon  the  authority  of  the  cases  cited  to  us,  I  think 
;ie  company  would  have  been  estopped  from  denying 
oates  was  the  holder  of  the  stock:  hut  why  are  tliej' 
)ed  from  denyihg  that  he  transferred  it  ?  I  desire  to 
using  an  expression  involving  a  controversy  as  to 
of  law,  and  it  is  needless  to  say  that  Burge  &  Co.  by 
igents  represented  that  Coates  was  a  stockholder  ;  but 
&  Co.  sent  to  the  company  a  document  purporting  to 
ransfer  from  Coates,  and  in  effect  demanded  to  be 
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registered  as  transferees  *of  the  stock ;  to  this  de-  [203 
mand  the  company  assented.  How  can  these  facts  consti- 
tute an  estoppel  against  the  company?  What  have  they 
done  that  they  should  be  debarred  from  saying  that  Coates 
did  not  transfer  the  stock?  What  more  have  they  done 
than  to  accept  the  invitation  of  Burge  &  Co.?  Let  us  look 
at  the  question  from  another  point  of  view,  and  consider 
whether,  if  the  company  should  desire  to  hold  Burge  &  Co. 
responsible,  the  latter  would  be  estopped  from  denying 
themselves  to  be  stockholders.  I  know  it  may  be  said  tliat 
estoppels  are  mutual  and  reciprocal,  and  that  if  tlie  company 
are  estopped,  Burge  &  Co.  likewise  are  estopped.  But  sup- 
pose that  the  company  were  desirous  of  saying  to  Burge  & 
Co.,  ''You  have  so  conducted  yourselves  that  as  against 
you  we  have  the  right  to  affirm  that  to  be  the  truth  which 
is  not  the  truth."  Why  would  that  be  more  unreasonable 
in  the  mouth  of  the  company  than  it  is  in  the  mouth  of 
Burge  &  Co.? 

It  seems  to  me  impossible  to  hold,  under  these  circum- 
stances, that  Burge  &  Co.  are  estopped.  It  has  been  argued 
upon  their  behalf  that  the  company  were  estopped  because 
it  was  their  duty  to  make  inquiries,  and  because  it  must  be 
taken  against  them  that  they  were  satisfied  by  the  inquiries 
which  they  had  instituted,  and  that  they  affirmed  to  Burge 
&  Co.,  not  merely  that  Coates  had  been  a  stockholder,  but 
also  that  he  had  executed  the  instrument  of  transfer.  I  dis- 
sent entirely  from  that  argument.  I  believe  that  the  system 
of  inquiry  by  companies  before  the  registration  of  a  trans- 
fer is  modern  :  no  doubt  that  is  a  very  reasonable  and  proper 
step  for  companies  to  take :  nevertheless,  as  it  seems  to  me, 
it  is  clearly  a  practice  to  which  they  have  recourse  for  tlieir 
own  benefit,  and  not  for  the  benefit  of  any  one  else  ;  because, 
although  there  may  be  no  estoppel  between  them  and  a  per- 
son who  brings  transfers  to  them,  there  would  be  between 
them  and  his  transferees,  and  therefore,  in  order  to  keep 
themselves  out  of  trouble,  they  ought  to  endeavor  to  ascer- 
tain whether  the  transfer  brought  to  them  is  a  valid  instru- 
ment. The  existence  of  this  practice  does  not  help  the  case 
for  Burge  &  Co.  I  cannot  see  any  principle  by  which  the 
company  are  precluded  from  saying  to  Burge  &  Co.,  "You 
brought  us  a  forged  transfer  :  we  believed  it  to  be  genuine, 
and  we  have  registered  you  as  stockholders  ;  but  we  are  not 
precluded  fronj  saying  that  the  ^transfer  was  forged,  [204 
and  that  you  had  not  a  real  title."  That  argument  seems, 
as  a  matter  of  principle,  to  express  the  ground  of  the  de- 
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cision  at  which  we  ought  to  arrive.  Is  there  anything  in 
the  cases  cited  which  ou^ht  to  lead  to  a  conclusion  in  favor 
of  Burge  &  Co.  ?  I  think  not.  In  Knights  v.  Wiffen  (*) 
the  Court  of  Queen's  Bench  held  that  the  defendant  had 
alfinned  to  the  plaintiff  that  he  held  sixty  quarters  of  barley 
separated  from  the  rest  at  the  plaintiff's  disposition.  The 
plaintiff*  had  not  told  any  untruth,  nor  had  he,  by  any  con- 
duct on  his  part,  offered  any  inducement  to  the  defendant 
to  make  that  statement.  That  case,  therefore,  is  not  like 
the  present,  where  Burge  &  Co.,  however  innocently,  caused 
to  be  presented  to  the  company  a  false  and  fraudulent  in- 
strument as  genuine.  The  next  case  to  which  I  will  refer  is 
III  re  Bahia  and  San  Francisco  Ry.  Co,  (*).  From  the  facts 
in  that  case  it  appears  that  the  transferees  had  acted  upon 
the  certificates  issued  by  the  company  to  former  sharehold- 
ers, or  at  least  to  supposed  former  shareholders,  and  the 
Court  of  Queen's  Bench  held  that,  inasmuch  as  the  com- 
pany had  issued  those  certificates  for  the  purpose  of  being 
acted  upon,  so  that  the  shares  might  be  sold  or  be  used  as 
a  security  for  a  loan,  they  were  upon  the  principle  of  Pick- 
ard  V.  Sears  (*),  and  cases  of  a  similar  kind  bound  to  indem- 
nify those  who  had  acted  upon  the  faith  of  those  certificates. 
That  state  of  facts  does  not  exist  here :  the  company  have 
made  no  untrue  representation :  they  issued  certificates  to 
Burge  &  Co.,  but  this  they  were  induced  to  do  by  the  con- 
duct of  that  firm.  The  next  case  is  Hart  v.  Frontino^  A-c, 
Qold  Mining  Co,  (*).  In  that  case  also  the  plaintiff  had 
made  no  incorrect  representation,  he  had  not  committed  any 
mistake,  upon  the  faith  of  w±ich  the  defendants  acted  ;  but 
they  admitted  him  as  a  partner,  and  he  was  induced  to  pay 
a  call,  and  it  was  held,  rightly  or  wrongly,  that  they  were 
estopped  from  denying  they  were  liable  to  indemnify  him. 
That  case,  therefore,  is  no  authority  against  our  decision. 
I  wish  to  say  a  few  words  as  to  my  own  judgment  in  Hart 
V.  Frontino^  <&c.,  Oold  Mining  Co.  (*).  I  am  afraid  that  I 
did  not  perceive  the  effect  of  the  certificates  which  had 
205]  *been  issued,  and  did  not  appreciate  the  judgment  in 
In  re  Bahia  and  San  Francisco  Ry.  Co.  (*).  I  can  see  now 
that  the  form  of  the  certificates  was  important,  and  perhaps 
the  case  in  the  Court  of  Queen's  Bench  did  not  govern  the 
case  in  the  Court  of  Exchequer.  If  the  decision  in  Hart  v. 
FrontinOy  <6c.,  Oold  Mining  Co,  (')  was  wrong,  it  will  be 
competent  to  this  court  at  a  proper  moment  to  overrule  it: 

Q)  Law  Rep.,  6  Q.  B.,  660.  (»)  6  A.  <fe  E.,  469. 

(*)  Law  Rep.,  3  Q.  B.,  584.  (♦)  Law  Rep..  6  Ex.,  111. 

(*)  Law  Rep.,  5  Ex.,  Ill,  at  p.  115. 
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I  think,  however,  that  it  was  not  wrong,  but  that  it  does 
not  apply  to  the  present  case. 

In  the  view  which  I  take  it  is  unnecessary  to  consider 
whether,  in  order  to  support  the  suggested  estoppel,  it  is 
imperative  that  any  damage  should  have  accrued  to  Burge 
&  Co.,  and  whether  in  point  of  fact  they  have  suffered  any 
damage.  I  frankly  own  that  even  if  Burge  &  Co.  could  be 
shown  to  have  missed  a  benelit,  or  incurred  a  loss  by  the 
conduct  of  the  company,  the  legal  result  would  be  the  same : 
the  misfortune  of  Burge  &  Co.  arose  from  their  having  ac- 
cepted a  forged  transfer. 

I  wish  it  to  be  distinctly  understood  that  I  do  not  express 
any  opinion  whether  the  second  action  would  have  been 
maintainable,  if  any  damage  had  accrued  to  the  company: 
cogent  arguments  no  doubt  may  be  adduced  in  favor  of 
either  view;  but  the  company  are  willing  to  pay  the  costs 
of  the  action  brought  by  them  rather  than  have  a  doubtful 
question  discussed,  and  they  are  content  that  judgment  be 
recorded  against  them,  although  technically  they  do  not 
consent  to  it  so  as  to  preclude  themselves  from  appealing,  if 
it  is  wished  to  take  the  opinion  of  a  higher  tribunal.  The 
result  is  that  in  each  action  judgment  will  be  entered  for  the 
defendants. 

Brett,  L.  J.:    In  the  first  of  these  actions  it  seems  to  me 

that  two  questions  arise,  first,  whether  the  judgment  of  my 

Brother  Lindley  can  be  supported  on  the  grounds  which  he 

has  assigned ;  and  secondly,  whether  it  can  be  upheld  for 

other  reasons.     With  great  deference  to  him,  and  after  much 

hesitation,  I  have  clearly  come  to  the  conclusion  that  the 

judgment  of  my  Brother  Lindley  cannot  be  supported  for 

the  reasons  upon  which  it  is  founded.     Those  reasons  are 

that  Burge  &  Co.,  supposing  themselves  to  have  become 

transferees  of  the  stock,  which  really  belonged  to  Coates, 

mortgaged  it  to  Simm  and  Ingelow  representing  the    [206 

^National  Bank,  and  that  a  certificate  was  issued  by  the 

company  which  asserted  that    Simm  and   Ingelow   were 

.  holders  of  the  stock,  and  consequently  that  an  estoppel 

existed  against  the  company  in  favor  of  Simm  and  Ingelow 

^5.^'^^ ^National  Bank.     Pausing  here,  I  may  say   that  I 

^mk  it  clear  upon  the  authority  of  In  re  Balda  and  San 

^^'•a/ic/sco  Ry.  Co,  {%  that  the  certificate  issued  by  the  com- 

P«^y,  being  acted  upon  by  Simm  and  Ingelow,  did  raise  an 

^loppel.  between  them.     My  Brother  Lindley,    however, 

P  oceeded  to  hold  that,  inasmuch  as  this  estoppel  existed  in 

vor  of  Simm  and  Ingelow  as  against  the  company,  there 

(')  Law  Rep.,  3  Q.  B.,  684. 


j 
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waa  a  title  by  estoppel  to  the  stock,  and  that  when  Simm  and 
Ingelow  ceased  to  be  mortgiigeea  upon  the  advance  being  paid 
off,  they  became  truslees  of  tlie  stock  for  Burge  &  Co.,  who 
may  rest  upon  the  title  passing  to  tliem  as  cestuis  que  trust 
oi  Simm  and  Ingelow,  With  great  deference,  it  seems  to  me 
that  my  Brother  Lindley  has  given  a  wrong  interpretation 
to  the  phrase,  that  Simm  and  Ingelow  had  a  title  by  estop- 
pel. The  doctrine  of  estoppel  was  recognized  in  the  courts 
of  common  law  just  as  much  as  it  was  in  the  courts  of  equity, 
and  it  seems  to  me  that  an  estoppel  gives  no  title  to  that 
which  is  the  subject-matter  of  estoppel.  The  estoppel 
assumes  that  the  reality  is  contrary  to  that  which  the  per- 
son is  estopped  from  denying,  and  the  estoppel  has  no  effect 
at  all  upon  the  reality  of  the  circumstances.  I  speak  not  of 
that  estoppel,  which  is  said  to  arise  upon  a  deed  of  convey- 
ance or  other  deed  of  a  similar  nature.  I  incline  to  think 
that  when  the  word  "estoppel"  is  used  with  reference  to 
deeds  of  that  kind,  it  is  merely  a  phrase  indicating  that 
they  must  be  truly  interpreted.  I  am  speaking  now  of  the 
estoppels  which  arise  upon  transactions  in  business  or  in 
daily  life,  and,  it  seems  to  me,  these  estoppels  have  no  effect 
on  the  reality  of  the  transaction.  It  may  be  tliat  under 
some  circumstances  an  estoppel  will  prevent  a  person  from 
dealing  in  a  particular  manner  with  goods;  for  instance, 
if  a  person  is  estopped  from  denying  that  he  has  made  a 
contract  to  deliver  goods,  and  if  tlie  goods  are  still  in  his 
possession,  in  a  suit  to  enforce  performance  of  the  alleged 
contract  he  may  be  obliged  to  hand  over  the  goods,  although, 
207j  in  fact,  there  was  no  contract,  *and  he  may  be  liable 
to  act  as  if  there  had  been  a  contract,  and  to  lullil  his  sup- 
posed obligation.  Bui  suppose  that  although  a  person  is 
estopped  from  denying  that  he  has  made  a  contract  to  de- 
liver goods,  he  has  parted  with  the  goods  and  has  sold  them 
to  somebody  else  :  it  seems  to  me  tliat  although  he  may  be 
estopped  as  against  the  person  claiming  delivery  under  the 
supposed  contract,  he  cannot  be  compelled  to  deliver  the 
goods,  which,  there  being  no  contract,  have  legally  passed 
:  owing  to  the  estoppel  he  cannot  deny 
i  entered  into,  but  he  cannot  fulfil  it  by 
person's  goods;  and  therefore  the  only 
m  is  that  he  shall  paj'  damages  for  not 
is.  In  a  similar  manner  a  person  may  be 
I'ing  that  certain  goods  belong  to  another  ; 
ed  by  a  suit  in  the  nature  of  an  action  of 
lera  up,  if  he  has  them  in  his  possession 
rol ;  but  if  the  goods,  in  respect  of  which 


Vol.  v.]  QUEEN'S  BENCH  DIVISION.  271 

Anglo-American  Telegraph  Company  v.  Spurling.  1879 

he  has  estopped  himself,  really  belong  to  somebody  else,- it 
seems  impossible  to  suppose  that  by  any  process  of  law  he  can 
be  compelled  to  deliver  over  another's  goods  to  the  person 
in  whose  favor  the  estoppel  exists  against  him  :  that  person 
is  entitled  to  maintain  a  suit  in  the  nature  of  an  action  of 
trover  against  him ;  but  that  person  cannot  recover  the 
goods,  because  no  property  has  really  passed  to  him,  he  can 
recover  only  damages.  In  my  view  estoppel  has  no  effect 
upon  the  real  nature  of  the  transaction :  it  only  creates  a 
cause  of  action  between  the  person  in  whose  favor  the  estop- 
pel exists  and  the  person  who  is  estopped. 

Apply  these  principles  to  the  present  case.  For  a  time 
an  estoppel  existed  in  favor  of  Simm  and  Ingelow,  repre- 
senting the  National  Bank,  because  the  telegraph  company 
had  issued  a  certificate  stating  that  the  stock  was  then  the 
property  of  Simm  and  Ingelow,  and  the  National  Bank  had 
acted  upon  that  certificate.  In  my  opinion  if  Simm  and  In- 
gelow could  have  shown  that  damage  had  accrued  to  the 
bank  from  the  issuing  of  the  certificate,  they  might  have 
maintained  an  action  against  the  telegraph  company;  but 
so  soon  as  Burge  &  Co.  had  paid  oflp  the  advance  made  to 
them  by  the  National  Bank,  the  bank  was  no  longer  in  a 
position  to  suffer  damage  from  the  issuing  of  the  certificate, 
and  no  action  upon  the  ground  of  estoppel  could  be  main- 
tained for  its  benefit.  The  *only  persons  who  could  [208 
have  availed  themselves  of  the  estoppel  were  Simm  and  In- 
gelow, and  that  estoppel  did  not  give  them  any  legal  title  to 
the  stock,  as  my  Brother  Lindley  has  supposed  ;  it  only 
gave  them  for  a  time  a  right  of  action  against  the  telegraph 
company,  and  therefore  when  they  themselves  could  not 
maintain  an  action,  it  is  wrong  to  say  that  they  could  trans- 
mit a  right  of  action  to  Burge  &  Co.  The  latter  cannot 
maintain  this  suit  upon  the  ground  that  the  company  were 
at  one  time  estopped  as  against  Simm  and  Ingelow,  when  at 
the  time  of  bringing  the  action  no  estoppel  existed  between 
thera  and  Simm  and  Ingelow.  With  great  deference,  there- 
fore, I  cannot  agree  with  the  grounds  upon  which  the  judg- 
ment was  founded. 

It  may  be  argued,  however,  that  the  judgment  can  be  sup- 
ported on  other  grounds.  If  Burge  &  Co.  are  to  be  consid- 
ered as  the  only  plaintiffs,  I  come  to  the  conclusion,  upon 
two  grounds,  that  no  estoppel  exists  in  their  favor  against 
the  telegraph  company  ;  first,  because  in  point  of  fact  no 
reJ>resentation  sufficient  to  raise  an  estoppel  was  made  by 
the  company  to  Burge  &  Co.;  and  secondly,  because  even  if 
a  representation  upon  which  an  estoppel  might  be  founded 
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was  made,  that  representation  caused  no  substantial  alter- 
ation in  the  position  of  Burge  &  Co. 

As  to  the  first  ground,  Burge  &  Co.  supposed  that  they 
had  bought  stock  through  a  broker  upon  the  Stock  Ex- 
change ;  they  received  a  transfer  supposed  to  be  signed  by 
Coates,  and  a  certificate  from  the  company  that  Coates  was 
the  holder  of  stock.  They  sent  the  transfer  to  the  company 
in  order  that  the  names  of  their  nominees  might  be  put  upon 
the  register,  and  then  the  company  did  that  which  is  said 
to  be  the  ordinary  course,  namely,  they  sent  a  letter  to 
Coates  requesting  to  know  whether  he  had  authorized  the 
transfer  of  the  stock.  That  letter  was  intercepted  by  a 
fraudulent  clerk,  so  that  the  company  received  no  answer 
to  it,  and  they  therefore  supposed  that  Coates  had  agreed  to 
transfer  his  stock,  and  upon  that  they  registered  Skinner 
and  Spurling  as  the  holders,  and  afterwards  they  issued  a 
certificate  to  Simm  and  Ingelow,  stating  that  they  were  the 
holders  of  the  stock.  The  only  fact  relied  upon  as  raising 
an  estoppel  is  the  issue  of  that  certificate.  It  has  been 
argued  that  this  certificate  amounts  to  a  representation, 
although  no  representation  was  made  in  words  on  behalf 
209]  *of  the  company.  At  the  time  Burge  &  Co.  bought 
the  stock  on  the  Stock  Exchange  they  did  not  rely  upon 
anything  said  or  done  by  the  company;  they  trusted  wholly 
to  the  broker  through  whom  they  purchased,  and  that 
broker  is  personally  liable  to  them  by  reaiSon  of  the  course 
of  business,  and  perhaps  by  the  rules  of  the  Stock  Exchange  ; 
they  relied  entirely  upon  him  ;  they  paid  the  price  to  him 
upon  the  faith  of  a  transfer  which  he  alleged  that  he  had 
obtained  from  Coates,  and  not  upon  the  faith  of  anything 
done  by  the  company.  If  Burge  &  Co.  paid  the  price  upon 
the  faith  of  the  former  certificate  issued  to  Coates,  that  cer- 
tificate is  perfectly  true,  and  in  it  no  false  representation 
was  made  by  the  company.  Nothing  in  that  transaction 
can  possibly  raise  an  estoppel  in  favor  of  Burge  &  Co. 
against  the  defendants.  After  they  had  paid  the  money, 
they  sent  the  transfer  to  the  company  in  order  that  they 
might  induce  the  company  to  put  the  names  of  their  nomi- 
nees upon  the  register,  and  thus  complete  their  title.  It  is 
true  that  it  is  the  course  of  business  for  the  company  to 
make  inquiry  of  the  person  whose  name  is  upon  the  regis- 
ter, but  it  seems  to  me  that  they  are  under  no  obligation  to 
the  person  who  sends  the  transfer  to  make  that  inquiry;  it 
is  obvious  that  they  make  it  entirely  for  their  own  protec- 
tion. I  can  see  nothing  which  casts  a  duty  upon  them  to 
make  that  inquiry  on  behalf  of  the  alleged  transferees  ;  iu 
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truth  the  intending  transferees,  if  they  distrust  the  broker, 
can  require  to  be  informed  of  the  name  of  the  person  whose 
stock  is  to  be  eventually  transferred  to  them,  and  they  can 
themselves  make  inquiry  and  ascertain  from  him  whether 
the  broker  has  his  authority  to  transfer  his  stock.  It  seems 
to  me  that  all  the  circumstances  which  are  supposed  to  have 
entitled  Burge  &  Co.  to  have  the  names  of  their  nominees 
put  upon  the  register  of  the  company,  and  to  obtain  a  cer- 
tificate, lay  as  much  within  the  knowledge  of  Bur^e  &  Co. 
as  within  that  of  the  company:  at  all  events  they  have  the 
same  power  and  duty  to  make  inquiries  as  the  company, 
and  indeed  some  of  tlie  fa'cts  are  more  within  the  knowledge 
of  Burge  <6  Co.  than  of  the  company;  as,  for  instance,  it  is 
Burge  &  Co.  who  knew  what  the  contract  was,  and  whether 
it  was  a  contract  to  transfer.  Under  this  state  of  facts  the 
company  did  that  which,  if  the  transfer  had  been  valid, 
would  have  made  Burge  &  Co.  stockholders — in  other  words, 
the  company  *accepted  their  nominees  as  fit  to  be  [210 
put  upon  the  register  :  this,  however,  was  done  mainly  upon 
the  statement,  that  the  nomineee  had  received  a  transfer 
from  Coates.  The  certificate  which  the  company  issued  to 
Simm  and  Ingelow  did  not  contain  a  statement  of  anything 
which  Burge  &  Co.  did  not  know  :  it  did  not  contain  a  state- 
ment of  a  transaction  or  of  facts  which  must  be  known  to 
the  company,  but  were  not  known  to  Burge  &  Co.,  and  with 
regard  to  which  any  statement  of  the  company  was  to  have 
an  effect  upon  their  conduct :  the  contract  had  been  con- 
cluded before  the  certificate  was  issued,  upon  which  alone 
the  estoppel  is  alleged  to  arise.  As  I  have  already  intima- 
ted, the  certificate  declaring  Simm  and  Ingelow  to  be  stock- 
holders was  issued  not  for  any  purposes  of  the  company: 
it  is  obvious  that  the  only  use  of  the  certificate  in  the  liands 
of  Simm  and  Ingelow  was  to  empower  them  to  transfer  the 
stock,  or  to  enable  them  by  producing  it  to  show  to  an  in- 
tending buyer  that  they  had  been  admitted  as  members  of 
the  company — in  other  words,  that  certificate  declaring  Simm 
and  Ingelow  to  be  upon  the  register  was  issued  in  order  that 
they  might  hand  over  the  stock  to  a  subsequent  purchaser. 
That  certificate  would  raise  an  estoppel  against  the  company 
in  favor  of  a  subsequent  purchaser  from  Simm  and  Ingelow 
acting  for  Burge  &  Co.,  because  by  that  certificate  the  com- 
pany have  made  a  statement  of  facts  which  must  be  taken 
lo  be  known  to  them,  and  cannot  be  known  to  a  subsequent 
purchaser,  and  because  the  certificate  was  issued  in  order 
that  a  subsequent  purchaser  might  act  upon  it.  These  facts 
fall  within  the  well-known  principles  of  estoppel.  To  my 
29  Eng.  Rep.  35 
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mind,  however,  a  person  buying  from  Burge  &  Co.  would 
have  no  title  to  any  stock  :  lie  would  not  be  a  stockholder 
in  the  company  :  he  would  not  be  entitled  to  have  stock  de- 
livered to  him  by  the  company:  his  only  remedy  would  be 
in  damages.  And,  whatever  may  be  the  rights  of  a  pnr- 
chaser  from  Bui^e  &  Co..  no  representation  was  made  by 
the  company  to  Burge  &  Co.  upon  wliich  the  latter  acted. 
It  is  not  necessary  to  consider  it,  but  I  doubt  much  whether 
any  representation  was  made  by  the  company  which  could 
raise  an  estoppel,  even  if  Burge  &  Co.  had  acted  upon  it ; 
for  it  seems  to  me  that  neither  of  .them  made  any  represen- 
tation in  order  that  it  might  be  acted  upon  by  the  other 
party. 

211]    *As  to  the  second  ground,  I  think  it  right  to  say  that, 
even  if  there  was  a  representation  by  the  company  to  Burge  & 
Co.,  their  substantial  and  legal  position  has  not  been  altered 
by  that  representation,  and  that  there  being  no  alteration  of 
circumstances  by  reason  of  that  representation,  there  can  be 
no  estoppel  against  the  company.     But  it  seems  to  me  that 
if  a  I'epresentation  was   made  by  the  broker  who  sold   to 
Burge  &  Co.,  they  had  a  right  of  action  against  him,  and 
that  remedy  exists  just  as  much  at  this  moment  as  at  the 
time  when  the  representation  was  made.     It  is  possible  that 
Burge  &  Co.  might  have  had  some  remedy  under  the  rules 
of  the  Stock  Exchange.     If  the  remedy  created  by  the  law 
remains  intact  (and  by  supposition  of  law  that  is  a  perfect 
remedy),  I  doubt  very  much  whether  the  loss  of  the  remedy 
iinder  the  rules  of  the  Stock  Exchange  would  be  sufficient 
to  raise  an  estoppel ;  but  it  seems  to  me  that  Burge  &  Co. 
now  have  the  same  remedy  under  the  rules  of   the  Stock 
Exchange  as  they  had  at  the  moment  of   the  companj' 
registering  Spurting   and   Skinner,  and  therefore  that  the 
position  and  the  legal  rights  of  Burge  &  Co.  are  not  in  any- 
way altered.     They  have  their  claim  for  breach  of  contract 
against  the  broker  who  sold  to  them  ;  they  have  the  same 
remedy  against  that  broker  under  the  rules  of  the  Stock 
Exchange  which  they  had  before,  and  if  nothing  could  have 
hindered   them   from  availing    themselves  of    that  remedy 
upon  discovering  at  the  time  the  nature  of  the  transaction, 
'  '  g  prevents  them  from  availing  themselves  of  it  now. 
been  further  argued   that   Burge  &  Co.   have  been 
rest  as  to  their  remedy.     Possibly  they  have  been 
rest,  but  it  seems  to  me  that  that  is  not  sufficient:  it 
ie  shown  not  only  that  they  have  been  put  to  rest, 
io  that  they  have  been  damaged  by  being  put  to  rest. 
understand  that  it  may  be  held  that  if  a  person  is 
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put  to  rest  by  a  representation,  and  if  by  the  delay  in 
enforcing  his  remedy  he  suffers  damage,  he  has  the  same 
rights  as  if  his  position  had  been  altered  at  the  time  of  the 
representation ;  for  instance,  if  a  representation  had  been 
made  by  the  company,  and  if  Burge  &  Co.  had  been  put  to 
rest  as  against  the  broker  who  sold  to  them,  and  if  between 
the  time  when  they  were  put  to  rest  and  the  time  when  they 
resolved  to»act  the  broker  had  become  insolvent,  they  would 
have  suffered  damage,  and  the  case  would  *have  [212 
fallen  within  Knights  v.  Wiffen  ('),  and  they  might  be  en- 
titled to  recover.  I  do  not,  however,  think  it  necessary  to 
say  whether  an  action  by  tliem  would  be  successful  under 
these  circumstances.  At  present  I  do  not  venture  to  differ 
'  from  Knights  v.  Wiffen  (') ;  I  understand  that  the  learned 
judges  construed  a  certain  statement  as  having  not  merely 
its  ordinary  meaning,  but  also  a  mercantile  meaning,  and 
they  were  of  opinion  that  the  mercantile  meaning  of  the 
statement  was  that  the  defendant  had  sold  the  goods  sepa- 
rated from  other  goods  and  held  them  for  the  benefit  of  the 
plaintiff.  I  confess  it  seems  to  me  that  in  that  case  two  well 
Known  doctrines  were  mixed  up,  the  doctrine  of  estoppel, 
and  the  doctrine  of  attornment  by  a  warehouseman  who  nas 
goods  in  his  hands.  But  in  any  point  of  view  Knights  v. 
Wiffen  (*)  does  not  govern  this  case,  even  if  the  company 
did  make  a  representation,  and  even  if  the  doctrine  as  to 
putting  another  person  to  rest  be  true ;  for  in  the  present  case 
t  here  is  no  evidence  that  Burge  &  Co.  sustained  damage  by 
being  put  to  rest. 

J  have  stated  my  views  at  length,  but  the  case  is  impor- 
tant, and  I  have  thought  it  right  to  point  out  what  are  the 
reasons,  which  have  convinced  me  that  the  judgment  of  Lind- 
ley,  J.,  cannot  be  supported  either  on  the  grounds  assigned 
by  him  or  on  any  other  grounds.  In  my  opinion  there  was 
no  estoppel  between  Burge  &  Co.  and  the  telegraph  com- 
pany, and  our  judgment  ought  to  be  for  the  company. 

It  is  unnecessary  to  say  anything  as  to  the  action  brought 
by  the  telegraph  company. 

CoTi'ON,  L.J.:  In  this  case  we  have  the  misfortune  to 
differ  from  Lindlejs  J.,  and  I  think  it  right  to  say  at  starting 
that  he  appears  to  have  delivered  not  a  considered  judgment 
but  a  judgment  immediately  after  the  case  had  been  heard 
in  order  to  prevent  delay  :  therefore  he  had  not  had  leisure 
to  review  the  case  in  all  its  aspects.  The  first  action  is 
founded  upon  the  supposition  that  as  against  the  company 
the  plaintiffs  are  entitled  to  be  treated  as  stockholders,  and 

(»)  Law  Rep.,  6  Q.  B.,  660.  («)  Law  Rep.,  3  Q.  B.,  684. 
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it  is  brought  on  the  ground  that  the  company  have  denied  to 
them  the  rights  of  stockholders.     When  the  real  facts  are 
ascertained,  it  is  clear  that  independently  of  the  question  of 
213]     ^estoppel,  the  action  cannot  be  maintained;  for  the 
title  of  Simm  and  Ingelow  has  its  origin  in  a  forged  transfer 
from  one  Coates.     The  stock  which  they  claim  is  still  at  law 
and  in  equity  vested  in  Coates,  and  he  alone  is  entitled  to 
be  registered  as  the  holder  of  it.     But  it  has  been  urged 
that  by  the  doctrine  of  estoppel  the  plaintiffs  are   to  be 
deemed  the  owners  of  it,  and  the  question  has  been  argued 
as  if  Burge  &  Co. were  the  only  plaintiffs;  I  will,  therefore, 
deal  with  the  case  upon  that  footing.     I  will  first  consider 
what  is  the  meaning  of  the  words  "title  by  estoppel"  or  if 
that  phrase  be  objected   to,  *' right   by  estoppel."     As  I 
understand,   it   means  that   where  one  person    makes  to 
another  a  statement  which  is  afterwards  acted  upon,  in  any 
action  afterwards  brought  upon  the  faith  of  that  statement 
by  the  person  to  whom  it  was  made,  the  person  making  it 
is  not  allowed  to  deny  that  the  facts  were  what  he  repre- 
sented them  to  be,*  although  in  truth  they  were  different. 
It  has  been  contended  that  upon  this  doctrine  Burge  &  Co. 
had  a  right  of  action  against  the  company,  and  reliance  has 
been  placed  upon  In  re  Bahia  and  San  Francisco  Ry.  Co,('\ 
and  Hart  y.JF^'ontino,  &c,.  Gold  Mining  Co.  (*),  but  they  were 
in  truth  very  different.     In  the  present  case  certain  persons 
on  behalf  of  Burge  &  Co.  took  to  the  company  a  transfer 
purporting  to  be  executed  by  Coates :  he  was  in  fact  a  stock- 
holder, but  the  transfer  was  a  forgery,  and  the  question  is 
whether  the  company  by  issuing  a  certificate  of  registration 
to  Simm  and  Ingelow,  the  nominees  of  Burge  &  Co.,  in  any 
way  made  a  representation,  which  prevents  them  from  now 
saying  that  Simm  and  Ingelow  are  not  the  owners  of  the 
stock.     I  need  only  refer  to  the  first  of  the  two  cases  which  I 
have  mentioned,  in  order  to  show  how  different  they  are  from 
this :  there  the  persons  making  the  application  were  not  ia 
the  position  of  Burge  &  Co.,  but  were  in  the  position  of  a 
person  who  might  have  bought  the  stock  in  open  market 
from  the  nominees  of  Burge  &  Co.,  and  might  have  paiti 
the  price  upon  the  faith   of  the  certificate  of  registration, 
issued  by  the  company.     To  a  buyer  who  did  not  know  th<3 
real  facts,  the  certificate  would  amount  to  a  representatiorm 
that  the  sellers  were  entitled  to  the  stock,  and  under  the  doc- 
trine of  estoppel  the  buyer  might  maintain  an  action  against 
214]    *the  company,  not  as  the  real  owner  of  the  stock, 
but  as  a  person  whom  the  company  were  bound  to  treat  a,s 

0)  Law  Rep.,  3  Q.  B.,  584.  O  Law  Rep.,  6  Ex.,  111. 
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the  real  owner,  because  they  had  stated  to  liim  that  the 
sellers  to  him  were  the  real  owners  and  that  the  transfer  to 
the  sellers  was  valid.     But  the  facts  here  are  very  differ- 
ent.   Burge  &  Co.  are  driven  to  admit  that  Coates  was  the 
registered  owner,  and  that  he  did  not  execute  a  transfer  of 
the  stock  to  them  ;  but  they  contend  that  the  company  is 
estopped  from  denying  that  Coates  did  transfer  the  stock  to 
them.    Why  ought  the  company  to  be  estopped?    All  that 
occurred  was  that  a  transfer  purporting  to  be  executed  by 
Coates  was  brought  to  the  company's  oflSce:   Burge  &  Co. 
and  the  company  had   at  least  equal  means  of  knowing 
whether  the  transfer  was  genuine,     it  was  argued  that  as  the 
company  are  bound  to  keep  a  register,  they  are  bound  to 
ascertain  whether  a  transfer  brought  to  them  is  a  forgery, 
and  that  by  issuing  the  certificate  they  must  be  taken  to  have 
made  a  representation   as  to  a  matter   within   their   own 
knowledge,  and  must  be  considered  to  have  represented  to 
Barge  &  Co.  that  the  transfer  was  genuine.     Even  if  this 
duty  exists,  the  real  question  is  whether  it  exists  towards 
Burge  &  Co.,  because  if  it  does  not  exist  towards  them,  I 
cannot  think  that  the  fact  of  there  being  a  duty  towards 
some  one  else  to  inquire,  makes  the  acceptance  of  the  trans- 
fer brought  by  Burge  &  Co.,  a  representation  to  them  by  the 
company  that  it  was  a  genuine  document.     In  fact  the  use  of 
the  word  "  duty,"  is  an  indirect  mode  of  saying  that  if  the 
company  accepts  a  forged  transfer  they  will  be  liable  to  a 
person  innocently  bringing  it,  and  it  is  clear  that  they  would 
be  equally  liable  according  to  that  view  whether  or  not  they 
did  make  inquiries.     The  duty  of  the  company  is  not  to 
accept  a  forged  transfer,  and  no  duty  to  make  inquiries  ex- 
ists towards  the  person  bringing  the  transfer.     It  is  merely 
an  obligation  upon  the  company  to  take  care  that  they  do 
not  get  into  difficulties  in  consequence  of  their  accepting  a 
forged  transfer,  and  it  may  be  said   to  be  an  obligation 
towards  the  stockholder  not  to  take  the  stock  out  of  his  name 
unless  he  has  executed  a  transfer ;  but  it  is  only  a  duty  in 
this  sense,  that  unless  the  company  act  upon  a  genuine  trans- 
fer, they  may  be  liable  to  the  real  stockholder.     There  be- 
ing in  my  opinion  no  duty  between  Burge  &  Co.  and  the 
company  to  make  inquiries,  I   think  that   there   was  no 
representation  *by  the  company  to  Burge  &  Co.  that    [215 
tfte  transfer  was  genuine:   as  it  seems  to  me,   the  action 
caimot  be  maintained  upon  that  ground.     It  is  unnecessary 
^  determine  whether,  if  any  representation  had  been  made, 
^UTge  &  Co.  could  be  considered  to  have  acted  upon  it. 
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I  must  proceed  to  deal  with  the  view  upon  which  Lind- 
ley,  J.,  seems  to  have  chiefly  based  his  judgment,  namely, 
that  Burge  &  Co.  are  to  be  treated  as  the  parties  beneficially 
entitled  to  the  stock  in  the  names  of  Simm  and  Ingelow.  It 
has  been  argued  that  as  Simm  and  Ingelow  once  had  a  good 
title  by  estoppel,  it  still  remains,  because  it  is  impossible  to 
say  at  what  time  that  title  by  estoppel  came  to  an  end. 
Simm  and  Ingelow  were  purchasers  for  value ;  and  no  doubt 
while  their  interest  remained  they  had  a  right  of  action 
against  the  company,  who  were  estopped  as  against  them 
from  saying  that  their  transferors,  Spurling  and  Skinner, 
were  not  stockholders.  The  action  woul^  have  been 
founded  upon  a  representation  made  to  Simm  and  Ingelow 
by  the  company  of  circumstances,  which,  if  true,  would 
have  entitled  them  to  maintain  an  action  as  stockholders. 
But  the  learned  judge  appears  to  have  considered  that  a  real 
title  by  estoppel  existed  in  Simm  and  Ingelow,  and  that  that 
title  could  be  transmitted  to  Burge  &  Co.,  or  at  least  be  held 
for  the  benefit  of  Burge  &  Co.,  the  persons  actually  inter- 
ested. Simm  and  Ingelow  having  been  paid  off,  have  suf- 
fered no  prejudice  from  the  representation  made  to  them  by 
the  company,  and  I  do  not  think  that  they  have  transmitted 
their  title  to  Burge  &  Co.  As  I  understand  the  question,  a 
good  title  by  estoppel  may  exist  in  some  cases:  for  instance, 
by  indenture  a  lease  for  years  may  be  granted  of  land  in 
which  at  the  time  the  lessor  has  no  interest,  but  if  he  after- 
wards acquires  a  suflScient  interest  to  support  the  lease,  by 
estoppel  it  becomes  valid  for  the  term  created  and  the  lessee 
has  a  good  title  to  the  subject-matter  of  demise.  There  may 
be  also  a  good  title  by  estoppel  to  things  which  do  not 
require  any  instrument  to  transfer  them,  as  for  instance, 
goods :  if  an  action  is  brought  upon  the  ground  that  the 
property  in  goods  has  passed  to  the  vendor  of  the  plaintiff, 
and  if  that  question  depends  upon  whether  a  particular  par- 
cel of  goods  has  been  set  apart  and  appropriated  to  the  con- 
216]  tract  ^between  the  vendor  of  the  plaintiff  and  the 
defendant,  an  admission  by  the  defendant,  the  owner  of  the 
goods,  that  there  had  been  a  setting  apart  of  the  goods, 
would  be  effectual  as  against  him  to  pass  the  property  in 
the  goods  to  the  plaintiff's  vendor:  as  against  the  plaintiff 
who  has  paid  for  the  goods,  the  defendant  is  estopped  from 
denying  that  the  goods  have  been  set  apart,  and  the  plain- 
tiff is  entitled  to  rely  upon  the  admission  of  the  defendant, 
which  if  true  would  have  given  the  plaintiff  a  good  title 
to  the  goods.    A  case,  of  that  description  is  Knights  v. 
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Wiffeni^),  In  the  present  case,  liowever,  we  are  dealing 
with  stock,  which  cannot  be  transferred  except  in  a  particu- 
lar manner,  and  to  which  the  company  cannot  give  an  actual 
title  by  any  admission  of  their  own.  If  stock  is  sold,  the 
buyer  can  only  gain  title  to  it  by  an  instrument  executed  in 
the  manner  required  by  the  articles  of  association.  No  right 
can  be  acquired  by  estoppel  to  any  specified  portion  of  stock, 
except  wliere  the  owner  has  represented  that  which  in  a 
court  of  equity  he  may  be  bound  to  make  good.  The  only 
right  by  estoppel  which  can  be  gained  against  the  company 
is  a  right  of  action  founded  upon  statements  by  the  com- 
pany, which  if  true  would  have  entitled  the  plaintiff  to  be 
registered  as  stockholder.  If  Simm  and  Ingelow  had  sold 
in  the  market  the  £5,000  stock  belonging  to  Coates,  an  in- 
nocent purchaser  would  have  acquired  a  title  by  estoppel 
against  the  company;  not  because  Simm  and  Ingelow  had 
transmitted  to  him  any  title  of  their  own,  but  because  he 
had  acted  upon  the  faith  of  the  representation  made  by  the 
company  in  issuing  the  certificate:  he  would  have  had  a 
right  in  consequence  of  that  statement  to  maintain  an  action 
against  the  company,  as  if  the  statement  upon  which  he 
acted  had  been  in  fact  true.  In  the  present  case,  however, 
Simm  and  Ingelow  have  not  sold  to  any  one,  and,  in  my 
opinion,  no  representation  was  made  by  the  company  so  as 
to  give  Burge  &  Co.  any  right  against  them  under  the  doc- 
trine of  estoppel,  and  the  latter  cannot  gain  that  right,  on 
the  ground  that  Simm  and  Ingelow  were  the  holders  of  the 
stock,  and  before  they  parted  with  their  interest  had  the 
right  to  maintain  an  action  against  the  company  if  their  title 
should  be  denied. 

*As  regards  the  second  action,  it  is  to  be  under-  [217 
stood  that  no  opinion  is  expressed  in  favor  of  either  party. 

In  Simm  and  Others  v.  Anglo- Avierican  Telegraph  Co. 
Judgment  reversed  and  entered  for  defendants. 

In  Anglo-American  Telegraph  Company  v.  Spurling  and 
Others. 

Judgment  affirmed. 

Solicitors  for  the  Anglo-American  Telegraph  Co.:  Bir- 
cham  &  Co. 

Solicitors  for  Burge,  Brown  &  Dennis,  and  for  Simm  and 
Ingelow  :    William  Tatham  &  Sons. 

Solicitors  for  Spurling  and  Skinner :  Vandercomb,  La%o 
&  Hardy. 

(»)  Law  Rep.,  6  Q.  Bi,  660. 
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The  principal  ca-ses  are  reported  20  for  it  gave  securities  for  the  payment 

Am.  Law  Reg.  (N.S.),  159,  and  see  note,  for  the  stock,  which  are  of  little  or  no 

pp.  168-170.  value,   if    the  corporation   still  holds 

See  23  Eng.  Rep.,  752  note,  6  South-  such  securities  :  Protechin,  etc.,  v.  Os- 

ern  Law  Rev.  (N.S.),  161 ;  28  Eng.  R.,  good,  93  Ills.,  69. 

838  note.  A  corporation  is  liable  to  the  assignee 

A  by-law  that  stock  shall  only  be  of   stock  for    improperly    refusing   to 

transferable  upon  books  of  the  compa-  transfer  it  on  its  books,  though  it  claims 

ny,  does  not  prevent  an  assignee  of  such  to  have  a  lien  thereon  under  an  invalid 

stock  not  so  transferred,  even  though  by-law:   Carroll  v.  Mullanphy,  etc.,  8 

but  a  pledgee,  from  maintaining  an  ac-  Mo.  App.  R.,  249. 

tion  against  the  corporation  to  preserve  A.,  in  order  to  secure  the  payment 

its    property,  and    from  taking  legal  of  his  note  to  B. ,  pledged  to  the  latter 

means  to  prevent  the  value  of  his  stock  certain  shares  of  the  capital  stock  of 

from  being  impaired :  Baldwin  v.  Can-  a   national   bank    in    Louisiana,  with 

field,  26  Minn.,  43.  authority  to  sell  them   in  default  of 

See  27  Eng.  Rep.,  379  note  ;  Wilcox  such  payment.  Default  having  been 
«.  Bickel,  11  Neb.,  154 ;  Heath  tj.  Erie,  made,  B.  sold  them,  and  in  March, 
8  Blatchf.,  347;  James  d.  Cowing,  82  1873,  applied  to  the  cashier  of  the  ban)^ 
N.  Y.,  449,  reversing  17  Hun,  256;  to  have  them  transferred  on  its  books. 
Terry  v.  Eagle,  etc.,  47  Conn.,  141  ;  The  officer  refused  to  allow  the  trans- 
People  V.  Bruff,  9  Abb.  N.  C,  153,  162  fer,  on  the  ground  that  A.  was  indebted 
note;  Keeler  v.  Brooklyn,  etc..  Id.,  166;  to  the  bank.  Before  the  transfer  could 
Evans  v.  Brandon,  53  Tex.,  56.  be  enforced  the  bank  failed,  and  C.  was 

An  administrator  may,  as  to  third  appointed  a  receiver,  against  whom  B., 

persons,  not  those  with  whom  he  acts  Feb.  24, 1876,  brought  this  action  to  re- 

or    contracts,    control    or    sell    stock,  cover  damages  for  the  loss  sustained  by 

whether  he  hold  it  as  administrator,  or  him.     It  does  not  appear  that  the  bank 

it  has  vested  in  him  as  owner  :  Pike  Co.  ever  adopted  any  by-law  providing  for 

V.  Rowland,  9  Weekly  Notes  (Penn.),  a  lien  on  the  shares  of  a  stockholder 

241.  indebted  to  it,  or  that  A.'s  debt  to  it 

For  a  case  involving  rights  of  a  ten-  had  been  contracted  before  his  stock 

der  to  a  corporation,  who  was  entitled  was  pledged  to  B.     Held,  1.  That  the 

to  bonds,  but  on  their  tender  refused  action  is  not  prescribed  by  the  limita- 

to   receive  them,    see    Rice's  Appeal,  tion  of  one  year.     2.  That  the  cashier 

79  Penn.  St.  H-.  168.  having  been  entrusted  by  the  directors 

For  a  case  under  by-laws  that  stock  of  the  bank  with  the  transfers  of  stock, 

should  not  be  transferred  except  upon  his  refusal  to  permit  the  transfer  was 

consent  of  a  majority  of  the  stockhold-  the  refusal  of  the  bank.     3.  That  judg- 

ers,  and  that  they  should  have  the  op-  ment  having  been  rendered,  the  court 

tion  to  purchase,  see  Cree  v.  Sommer-  below  had  power  to  order  C.  to  pay  the 

vail,  16  Scottish  Law  Reporter,  33.  claim,  or  certify  it  to  the  comptroller : 

A  corporation  is  liable  to  one  entitled  Case  r.  Bank,  100  U.  S.  R.,  446. 

to   stock,  for  illegally  transferring  it  Where  the  owner  of  stock   gave  a 

and  issuing  new  stock :  Baker  v.  Was-  ix)wer  of  attorney  to  another,   which 

son,  53  Tex.,  150.  conferred  apparent  authority  to  trans- 

So  the  corporation  and  new  stock-  fer,   and  such    attorney    fraudulently 

holder  may  be  sued  together  if  new  stock  transferred  it  to  a  bona  fide  purchaser, 

was  fraudulently  issued  under  combi-  held,  such  purchaser  could  recover  of 

nation  l^etween  them  :    Baker  v.  Was-  the  corporation  for  refusing  to  transfer 

son,  53  Tex.,  150.  it,  though  forbidden  to  do  so  by  the 

A  corporation  will  be  liable  in  an  ac-  party  formerly  owning  the  stock  and 

tion  on  the  case,  for  refusing  to  transfer  giving  such  power  of  attoniey  :  West 

on  its  books,  shares  of  its  capital  stock  Branch   Company's  Appeal,  81   Penn. 

which  it  has  issued  to  a  purchaser  of  Sup.,   19  ;  Strange  v.  H.  &  T.  Co.,  53 

the  same,   unless  such  stock  is  abso-  Tex.,  162. 

lutely  void  for  fraud  or  want  of  con-  Where  the  holder  of  scrip  for  stock, 

sideration.  in  which  latter  event  no  ac-  which  declared  that  the  stock  was  trans- 

tion  will  lie  for  such  refusal.  feral^le  on  the  books  of  the  corporation 

It  is  no  defence  that  the  shareholder  on  surrender  of  the  scrip,   sold  and 
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assigned  the  scrip,  and  the  company  asked  for — and  the  case  is  tried  with- 

issued  new  scrip  to  another  assignee  of  out  objection  as  an  equity  case,  the 

the  stock  on  the  theory  that  the  first  court  may  award  damages,  although  it 

scrip  was  lost :  Held,  that  the  issuing  of  gives  no  equitable  relief  :   Seeley  v.  N. 

the  new  scrip  was  unauthorized  as  to  the  Y.  Nat.  Ex.  Bank  of  N.  Y.,  8  Daly, 

first  assignee,  and  it  was  liable  to  him,  400. 

but  that  the  company  was  protected  as  A  corporation  organized  under  the 

to  dividends  it  had  paid  to  the  original  general   law  of  Iowa,  and  which  was 

owner  before  notice  of  the  first  assign-  authorized  by  its  articles  of  incorpo- 

ment ;  that  the  statute  of  limitations  ration  to  "purchase  and  hold,  sell  or 

did  not  commence  to  run,  as  against  the  exchange,  any  real  estate  or  other  ))rop- 

first  assignee,  until  notice  of  the  trans-  erty  deemed  desirable  in  the  transac- 

fer  of  the  stock  and  a  refusal  to  trans-  tion  of  its  business  :"     Held,  to  have 

fer :  Railroad  Co.  v.  Bobbins,  35  Ohio  power  to  make  a  valid  and  binding 

St.  K.,  483  ;  Strange  v,  H.  &  T.,  etc.,  contract  for  the  purchase  of  shares  of 

53  Tex.,    162  ;  Brisbane  v.  Delaware,  its  own  stock  :   Iowa,  ^etc.,  tj.  Foster,  49 

etc.,  13  N.  Y.  Weekly  Dig.,  184,  Gen.  Iowa,  25. 

T.  1st  dept. ;  Cushman  v.  Thayer,  etc.,  It  is  essential  to  the  power  of  aboard, 

'f6  \.  Y.,  365.  to  do  any  deliberate  binding  act,  that  it 

An  equitable  action  will  lie  to  com-  should  sit  at  a  regular  stated  meeting,  at 

pel  a  transfer  upon  its  books,  by  a  cor-  an  adjourned  meeting  or  at  a  special 

poratlon,  of  shares  of  its  capital  stock  meeting,   for  which    notice    must   be 

to  the  owner  of   the  same.     Such  an  served    personally  if    practicable,   on 

action  is  proper,  where  a  recovery  of  every  member  of  the  board  entitled  to 

damages    for  a  refusal  to  transfer  will  be  present. 

famish  an  inadequate  compensation  :  This  rule  applies  alike  to  public  and 

('Ushman   v.   Thayer,   etc.,  76  N.  Y.,  to  private  corporations  :    Pike  County 

365-  v.    Rowland,   9   Weekly  Notes   Cases 

A  mandamus  will  not  lie  to  compel  (Penn.),  241. 
the  transfer  of  stock  of  a  corporation,  Where  the  stockholders  of  a  corpo- 
where  the  holder  has  an  adequate  rem-  ration  were  notified  that  the  annual 
edy  in  damages  :  Stackpole  c.  Seymour,  meeting  for  the  election  of  directors 
127  Mass..  104;  Birmingham,  etc.,  v.  would  be  held  at  a  certain  hour  of  the 
Com.,  92  Penn.  St.  R.,  72.  day  fixed  by  the  charter,  and  the  cor- 
After  a  corporation  has  issued  new  poration  was  restrained  from  holding 
scrip  in  lieu  of  scrip  claimed  to  have  an  election  on  that  day,  in  consequence 
been  lost,  it  cannot  maintain  a  suit  in  of  which  no  meeting  was  held  until 
equity  to  determine  the  rights  of  the  several  hours  after  the  time  fixed  in 
holder  of  the  old  and  the  new  scrip  :  the  notice,  when  a  small  number  of 
Baffalo,  etc.,  v.  Alberger,  22  Hun,  349.  the  stockholders,  without  the  knowl- 
Where  a  national  bank,  under  the  edge  of  the  others,  met,  organized,  and 
provisions  of  the  statute  (U.  S.  Rev.  adjourned  until  the  next  day,  at  which 
Stat.,  ^5143),  reduced  the  amount  of  its  time  an  election  was  held  by  a  minor- 
capital  stock,  it  must  return  to  the  ity  of  the  stockholders,  without  notice 
stockholders  the  whole  of  the  capital  to  others  who  were  in  the  vicinity  for 
set  free  by  such  reduction,  and  cannot  the  purposes  of  the  meeting,  and  might 
retain  a  j>ortiou  of  it  for  use  as  a  sur-  have  been  readily  notified  :  Held,  that 
plus  fund  or  for  other  purposes  ;  and  so  such  election  was  unfair,  and  must  be 
much  of  a  resolution  of  the  stockhold-  held  to  be  invalid,  whether  the  re- 
ere,  providing  for  a  reduction  of  the  straining  order  did  or  did  not  bind  the 
capital  stock,  as  requires  stockholders  stockholders  :  The  State  v.  Bonnell, 
to  relinquish  a  ^r<?  7Yt/a  amount  of  their  35  Ohio  St.  R.,  10. 
shares  to  correspond  to  the  reduction  An  individual  shareholder  in  a  rail- 
upon  payment  of  less  than  the  amount  way  company  will  not  be  entitled  to 
of  their  in tere.st  in  the  capital  thus  set  an  injunction  forbidding  a  special 
fnt*.  is  illegal  and  void.  meeting  for  the  purpose  of  sanctioning 
UHiere  a  complaint  alleges  facts  a  lease  of  the  road  to  another  railroad, 
showing  a  cause  of  action  at  law  for  until  a  meeting  has  been  called  at 
danuigf^.  and  such  damages  are  prayed  which  the  accounts  of  the  company 
for — althoujc^li  equitable  relief  is  also  have  becu  submitted,  unless  fraud  by 

20  Esq.  Hkp.  36 


282  QUEEN'S  BENCH  DIVISION.  [Vol.  V. 

IS80       South  Eastorn  Railway  Company  v.  The  Railway  Commissioners. 

the  majority,  or  corrupt  influence  upon  of  the  company  :  Allen  «.  Hill,  16  (-al.. 

the  minority,  have  been  proved  :    An-  113;    People    v,    Robinson,   6   Pacific 

fus  «.   Montreal,  etc.,  28  Ijow.   Can.  Coast  L.  J.,  825. 

ur.,  161.  Contra  in   Connecticut:    People  v. 

In  California  it  is  held,  that  the  as-  Ferris,  42  Conn. ,  568. 

signee  of  stock  may  vote  upon  it  though  Rhode  Island :   Hoppin  t>.  Buffer,  9 

not  transferred  to  him  upon  the  books  R.  I.,  517. 


[6  Queen's  Bench  Division,  217.] 
Jan.  13,  1880. 

The  South  Eastern  Railway  Company  v.  The  Railway 
Commissioners,  &c.,  The  Mayor,  Aldermen  and  Bur- 
gesses OF  Hastings. 

Kaibeaif  Company — RegulaHon  of  Railwaytt  Aet^  1878  (36  <fc  37  Vict.  c.  48) — Rculway 
and  Canal  Traffic  Act,  1864  (17  d:  18  Vict.  c.  81),  w.  1,  2.  ^—"Facilidei'*  for  rf- 
ceiving,  forwarding y  and  delivering  of  Traffic —  Order  for  Railway  Company  to  erect 
or  alter  Staliatis  and  other  stnictural  Works — Railway  Commi89ioner8 — Juriadiction. 

The  Railway  Commissioners  appointed  under  the  Regulation  of  Railways  Act, 
1873  (36  <fe  87  Vict.  c.  48),  are  not  entitled  in  the  execution  of  the  provisions  of  the 
Railway  and  Canal  Traffic  Act,  1854  (17  <&  18  Vict.  c.  31),  ss.  1,  2.  3,  to  make  orders 
directing  railway  companies,  for  the  better  accommodation  of  the  public,  to  erect  or 
enlarge  stations  and  other  structural  works.  So  /leld,  by  Cockburn,  C.J.,  and  Ma- 
nisty,  J.  (Lush,  J.,  dissenting). 

Application  having  been  made  to  the  Railway  Commissioners  for  an  order  requir- 
ing a  railway  company  to  enlarge  their  station  at  the  town  of  H.,  and  to  provjde 
better  booking  office,  waiting  room,  refreshment  room,  and  general  accommodation 
therein ;  to  lengthen  and  deepen  the  existing  platforms  of  the  station,  and  to  pro- 
vide additional  platforms ;  to  provide  better  warehouse  accommodation  for  goods  at 
the  station ;   to  provide  better  pens  at  the  same  station,  and  additional  sidings  for 
cattle  trucks  ;  to  enlarge  the  platform  of  the  station  at  the  town  of  S.  L.,  and  to 
provide  that  station  with  a  new  approach  by  a  direct  route — the  commissioners 
made  or  proposed  to  make  orders  to  the  effect  that  a  substantial  addition  should  be 
made  to  the  area  of  the  covered  platform  at  H. ;    that  the  yard  should  be  so  ar- 
ranged as  that  carriages  might  set  down  and  take  up  under  cover ;    and  that  the 
218]      company  should  provide  at  H.  two  general  and  first-class  *waiting  rooras. 
each  at  least  twice  as  large  as  the  largest  of  the  then  present  rooms,  and  should. 
reserve  also  part  of  their  buildings  for  refreshment  purposes : 

Held,  by  the  majority  of  the  court  (Cockburn,  C.J.  and  Manisty,  J.,  Lush,  J.,  dis- 
senting), that  upon  the  true  construction  of  the  words  of  17  A  18  Vict.  c.  31,  s.  '2.  -^ 
requiring  railway  companies  "  to  afford  all  reasonable  facilities  for  the  receiving  ^ 
and  forwarding,  and  delivery  of  traffic  upon  and  from  the  several  railways  workec^ 
by  such  companies  respectively ;"  such  facilities  could  not  include  btructural  aecon^. 
modation,  and  that  the  Railway  Commissioners  had  no  jurisdiction  to  eutertaln  »    ^ 
application  for  an  order  for  the  structund  erections  and  alterations  in  question  ;    thi^^ 
their  orders  were  invalid,  and  a  prohibition  must  be  granted.  ^ 

By  Lush,  J.,  dissenting,  that  the  word  "facilities"  must  be  taken  m  the   case  of 
railways  to  include  suitable  stations  and  platforms,  and  that  the  commissioners  had 
jurisdiction  to  entertain  the  application  and  to  make  the  orders,  except  the  order  to 
provide  a  refreshment  room,  that  is,  a  room  in  which  the  company  were  to  provide 
refreshments. 
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[6  Queen's  Bench  Division,  259.] 
Feb.  28,  1880. 

[crown  case  reserved.] 
*The  Queen  v.  Bishop.  [259 

lamaHat — Lunatic,  Reception  of,  in  Unlicensed  Hotute — Honest  Belief — Mens  rea — 

8  A  9  Vict  c,  100,  «.  44. 

The  defendant  was  convicted  under  8  A  9  Vict.  c.  100,  s.  44,  of  receiving  two  or 
more  lunatics  into  her  house,  not  being  a  registered  asylum  or  hospital,  or  a  house 
duly  licensed  under  the  above  act,  or  under  any  previous  act,  but  it  was  specially 
fouod  by  the  juFy  who  convicted,  that  though  the  persons  so  received  were  lunatic, 
the  defendant  honestly,  and  on  reasonable  grounds,  believed  that  they  were  not 
lynatic : 

Held,  by  the  court  (Lord  Coleridge,  C.J.,  Denman,  J.,  Pollock,  B.,  Field  and  Ste- 
phen, JJ.),  that  such  belief  was  immaterial,  and  that  the  conviction  was  right. 

The  defendant  was  tried  before  Stephen,  J.,  at  North- 
ampton, upon  an  indictment  charging  her  with  an  offence 
against  the  44th  section  of  8  &  9  Vict.  c.  100,  by  receiving 
into  her  house  two  or  more  lunatics,  such  house  not  being 
an  asylum  or  hospital  registered  under  the  act,  or  a  house 
duly  licensed  under  the  act. 

It  was  proved  on  the  trial  that  the  defendant  received  into 
her  house  several  young  women  for  the  purpose  of  medical 
treatment.  Her  stepdaughter,  who  was  called  as  a  witness 
on  her  behalf,  and  who  took  part  in  the  management  of  the 
house,  described  them  as  patients  suflfering  from  "  hysteria, 
nervousness,  and  perverseness,"  and  it  was  proved  that  she 
advertised  in  newspapers  for  patients  so  described.  She  had 
besides  these  patients  one  inmate  who  was  admitted  to  be 
a  lunatic,  with  regard  to  whom  she  had  complied  with  the 
reqnisitions  of  s.  90  of  the  same  act. 

There  was  conflicting  evidence  upon  the  question  whether 
any  of  the  other  patients  were  lunatics  or  not,  and  as  to 
the  nature  and  degree  of  restraint  to  which  they  were 
subjected,  and  there  was  strong  evidence  to  show  that 
the  defendant  believed  in  good  faith,  and  on  reasonable 
grounds,  that  no  one  of  them  was  a  lunatic,  but  that  they 
were  all  suflfering  only  under  hysteria,  nervousness,  or  per- 
verseness. 

The  learned  judge  read  to  the  jury  the  interpretation  of 
"lunatic"  given  in  s.  114:  ''Lunatic  shall  mean  every  in- 
sane *person  and  every  person  being  an  idiot  or  luna-     [260 
tic  or  of  unsound  mind,"  and  he  told  them  that,  in  his  opin- 
ion, these  words  would  include  every  one  whose  mind  was 
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SO  affected  by  disease  that  it  was  necessary  for  his  own  good 
to  put  him  under  restraint. 

The  learned  judge  also  told  them  that  in  his  opinion  the 
words  '* receive  one  or  more  lunatics,"  meant  "receive  as 
lunatics,  and  in  order  to  be  treated  as  lunatics  are  treated  in 
asylums,"  and  he  gave  them  this  direction:  *'In  order  that 
the  defendant  may  be  convicted  the  jury  must  be  of  opinion 
that  at  least  one  other  patient  in  the  house  beside  the  admit- 
ted lunatic  was  either  an  insane  person,  or  an  idiot,  or  a 
lunatic,  or  of  unsound  mind  when  received  ;  and  that  such 
person  was  received  into  the  house  to  be  treated  as  a  lunatic 
IS  treated  in  an  asylum." 

The  learned  judge  also  told  them  that  he  was  of  opinion 
that  if  one  other  such  person  besides  the  admitted  lunatic 
was  so  received,  an  honest  belief  on  the  part  of  the  defend- 
ant that  that  person  was  not  a  lunatic  would  be  immaterial ; 
but  at  the  request  of  the  counsel  for  the  defendant,  he  asked 
them,  if  they  convicted  the  defendant,  to  find  specially 
whether  she  believed  honestly  and  on  reasonable  grounds 
that  any  person  so  received  was  not  a  lunatic. 

The  jury  found  the  defendant  guilty,  but  they  found  that 
she  did  honestly,  and  on  reasonable  grounds,  believe  that  no 
one  of  her  patients  was  lunatic  (except,  of  course,  the  ad- 
mitted lunatic). 

The  learned  judge  directed  the  defendant  to  enter  into  her 
own  recognizances  to  come  up  for  judgment  if  called  upon, 
in  order  that  she  might  have  an  opportunity  of  complying 
with  the  provisions  of  the  act,  but  he  reserved  for  the  de- 
termination of  this  court,  the  question  whether  his  direction 
to  the  jury  was  right,  in  order  that  if  it  was  wrong,  the  con- 
viction might  be  set  aside. 

No  counsel  appeared  for  the  defendant. 

Melloi\  Q.C.  {Harris^  with  him),  for  the  prosecution: 
Sect.  44  of  8  &  9  Vict.  c.  100,  under  which  the  conviction 
was,  is  as  follows:  ".  .  .  .  it  shall  not  be  lawful  for  any 
person  to  receive  two  or  more  lunatics  into  any  house,  un- 
less such  house  shall  be  an  asylum  or  an  hospital  registered 
under  this  act,  or  a  house  for  the  time  being  duly  licensed 
under  this  act,  or  one  of  the  acts  hereinbefore  repealed,  and 
261]  any  person  who  shall  receive  two  or  *more  lunatics 
into  any  house  other  than  a  house  for  the  time  being  duly 
licensed  as  aforesaid,  or  an  asylum  or  an  hospital  duly 
registered  under  this  act,  shall  be  guilty  of  a  misdemeanor." 
The  object  of  the  act  is  to  prevent  lunatics  being  received 
into  houses  unlicensed  and  places  unregistered,  and  there 
is  nothing  in  the  wording  of  the  section  with  regard  to  the 
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knowledge  of  the  person  receiving  lunatics  as  to  their 
lunacy.  Nothing  as  to  knowingly  receiving  lunatics  occurs 
in  the  section.  Persons  received  to  be  treated  as  lunatics 
are  under  some  degree  of  restraint,  and  the  section  is  to 
secure  that  a  system  of  restraint  shall  not  be  applied  without 
the  knowledge  of  the  Commissioners  in  Lunacy.  The  find- 
ing of  the  jury  was  express  that  these  persons  were  lunatic, 
and  was  arrived  at  after  the  learned  judge  had  called  their 
attention  to  the  sections  of  the  statute. 

[Field,  J.:  Can  all  hysterical  patients  be  termed  lu- 
natics ?] 

No,  it  is  not  so  contended ;  the  jury  were  told  the  re- 
straint meant  by  the  statute  was  restraint  of  a  permanent 
character. 

[Stephen,  J. :  I  did  not  intend  to  reserve  the  question  of 
whether  the  evidence  proved  that  the  patients  received  by 
the  defendant  were  lunatic] 

Lord  Coleridge,  C.J.:  I  think  the  conviction  was  right. 
If  the  knowledge  of  the  parties  so  receiving  lunatics  is  the 
only  question,  it  is  quite  plain. 

Dexmak,  J. :  I  also  agree  that  the  conviction  in  this  case 
ought  to  be  sustained.  The  question  reserved  was  whether 
the  fact  that  the  defendant  thought  the  person  not  lunatic 
was  a  defence.  If  we  were  to  so  hold,  the  object  of  the 
statute  might  be  frustrated. 

Pollock,  B.:  I  agree  that  the  conviction  ought  to  be 
sustained,  and  I  wish  it  to  be  thoroughly  understood  that 
we  affirm  the  direction  of  my  Brother  Stephen,  when  he 
told  the  jury  that  the  word  "lunatic  would  include  every 
one  whose  mind  was  so  affected  by  disease  that  it  was  neces- 
sary for  his  own  good  to  put  him  under  restraint,"  in  the 
sense  that  by  "restraint"  is  meant  ra^ivoXnt  ejusdem  gen- 
eris with  that  applied  to  lunatics  in  asylums.  The  further 
direction  that  they  must  find  "one  other  patient  in  the 
*house  besides  the  admitted  lunatic  was  either  an  [262 
insane  person,  or  a  lunatic,  or  of  unsound  mind  when  re- 
ceived into  the  house  to  be  treated  as  a  lunatic  is  treated  in 
an  asylum,"  protects  hysterical  patients,  or  patients  suffer- 
ing from  any  disturbance  of  mind  for  which  it  would  be  ad- 
visable for  her  or  his  own  good  that  he  or  she  should  be 
restrained  in  one  sense  temporarily.  With  regard  to  the 
point  whether  the  knowledge,  or  absence  of  knowledge,  of 
the  keeper  is  material,  I  am  clearly  of  opinion  it  is  not. 

Field,  J.:  I  am  also  of  opinion  that  this  conviction 
should  be  affirmed.  If  it  were  necessary  to  decide  who  are 
or  who  are  not  lunatics,  I  should  wish  to  consider,  but  it  is 
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I  must  proceed  to  deal  with  the  view  upon  which  Lind- 
ley,  J.,  seems  to  liave  chiefly  based  liis  judgment,  namely, 
that  Burge  &  Co.  are  to  be  treated  as  the  parties  beneficially 
entitled  to  the  stock  in  the  names  of  Simm  and  Ingelow.  It 
has  been  argued  that  as  Simm  and  Ingelow  once  had  a  good 
title  by  estoppel,  it  still  remains,  because  it  is  impossible  to 
say  at  what  time  that  title  by  estoppel  came  to  an  end. 
Simm  and  Ingelow  were  purchasers  for  value ;  and  no  doubt 
while  their  interest  remained  they  had  a  right  of  action 
against  the  company,  who  were  estopped  as  against  them 
from  saying  that  their  transferors,  Spurling  and  Skinner, 
were  not  stockholders.  The  action  would  have  been 
founded  upon  a  representation  made  to  Simm  and  Ingelow 
by  the  company  of  circumstances,  which,  if  true,  would 
have  entitled  them  to  maintain  an  action  as  stockholders. 
But  the  learned  judge  appears  to  have  considered  that  a  real 
title  by  estoppel  existed  in  Simm  and  Ingelow,  and  that  that 
title  could  be  transmitted  to  Burge  &  Co.,  or  at  least  be  held 
for  the  benefit  of  Burge  &  Co.,  the  persons  actually  inter- 
ested. Simm  and  Ingelow  having  been  paid  off,  have  suf- 
fered no  prejudice  from  the  representation  made  to  them  by 
the  company,  and  I  do  not  think  that  they  have  transmitted 
their  title  to  Burge  &  Co.  As  I  understand  the  question,  a 
good  title  by  estoppel  may  exist  in  some  cases:  for  instance, 
by  indenture  a  lease  for  years  may  be  granted  of  land  in 
which  at  the  time  the  lessor  has  no  interest,  but  if  he  after- 
wards acquires  a  suflScient  interest  to  support  the  lease,  by 
estoppel  it  becomes  valid  for  the  term  created  and  the  lessee 
has  a  good  title  to  the  subject-matter  of  demise.  There  may 
be  also  a  good  title  by  estoppel  to  things  which  do  not 
require  any  instrument  to  transfer  them,  as  for  instance, 
goods:  if  an  action  is  brought  upon  the  ground  that  the 
property  in  goods  has  passed  to  the  vendor  of  the  plaintiff, 
and  if  that  question  depends  upon  whether  a  particular  par- 
cel of  goods  has  been  set  apart  and  appropriated  to  the  con- 
216]  tract  ^between  the  vendor  of  the  plaintiff  and  the 
defendant,  an  admission  by  the  defendant,  the  owner  of  the 
goods,  that  there  had  been  a  setting  apart  of  the  goods, 
would  be  effectual  as  against  him  to  pass  the  property  in 
the  goods  to  the  plaintiffs  vendor:  as  against  tne  plaintiff 
who  has  paid  for  the  goods,  the  defendant  is  estopped  from 
denying  that  the  goods  have  been  set  apart,  and  the  plain- 
tiflf  is  entitled  to  rely  upon  the  admission  of  the  defendant, 
which  if  true  would  have  given  the  plaintiff  a  good  title 
to  the  goods.    A  case,  of  that  description  is  Knights  v. 
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Wiffeni^),  In  the  present  case,  however,  we  are  dealing 
with  stock,  which  cannot  be  transferred  except  in  a  particu- 
lar manner,  and  to  which  the  company  cannot  give  an  actual 
title  by  any  admission  of  their  own.  If  stock  is  sold,  the 
buyer  can  only  gain  title  to  it  by  an  instrument  executed  in 
the  manner  required  by  the  articles  of  association.  No  right 
can  be  acquired  by  estoppel  to  any  specified  portion  of  stock, 
except  where  tlie  owner  has  represented  that  which  in  a 
court  of  equity  he  may  be  bound  to  make  good.  The  only 
right  by  estoppel  which  can  be  gained  against  the  company 
is  a  right  of  action  founded  upon  statements  by  the  com- 
pany, which  if  true  would  have  entitled  the  plaintiff  to  be 
registered  as  stockholder.  If  Simm  and  Ingelow  had  sold 
in  the  market  the  £5,000  stock  belonging  to  Coates,  an  in- 
nocent purchaser  would  have  acquired  a  title  by  estoppel 
against  the  company;  not  because  Simm  and  Ingelow  had 
transniitted  to  him  any  title  of  their  own,  but  because  he 
had  acted  upon  the  faith  of  the  representation  made  by  the 
company  in  issuing  the  certificate:  he  would  have  had  a 
right  in  consequence  of  that  statement  to  maintain  an  action 
against  the  company,  as  if  the  statement  upon  which  he 
acted  had  been  in  fact  true.  In  the  present  case,  however, 
Simm  and  Ingelow  have  not  sold  to  any  one,  and,  in  my 
opinion,  no  representation  was  made  by  the  company  so  as 
to  give  Burge  &  Co.  any  right  against  them  under  the  doc- 
trine of  estoppel,  and  the  latter  cannot  gain  that  right,  on 
the  ground  that  Simm  and  Ingelow  were  the  holders  of  the 
stock,  and  before  they  parted  with  their  interest  had  the 
right  to  maintain  an  action  against  the  company  if  their  title 
should  be  denied. 

*A8  regards  the  second  action,  it  is  to  be  under-  [217 
stood  that  no  opinion  is  expressed  in  favor  of  either  party. 

In  StTnm  and  OtJiers  v.  Anglo-American  Telegraph  Co. 
Judgment  reversed  and  entered  for  defendants. 

In  Anglo-American  Telegraph  Company  v.  Spurling  and 
Others. 

Judgment  affirmed. 

Solicitors  for  the  Anglo-American  Telegraph  Co.:  Bir- 
cham  <£  Co. 

Solicitors  for  Burge,  Brown  &  Dennis,  and  for  Simm  and 
Ingelow  :    William  Tatham  &  Sons. 

Solicitors  for  Spurling  and  Skinner :  Vandercomb,  Law 
&  Hardy. 

0)  Law  Rep.,  5  Q.  B.,  660. 
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English  underwriters,  and  must  be  construed  according  to 
the  English  law,  except  so  far  as  the  parties  have  stipulated 
to  the  contrary.  It  is  expressly  stipulated  that  general 
average  shall  be  according  to  judicial  foreign  statement,  but 
what  under  this  policy  amounts  to  a  loss  by  perils  of  the 
sea  must  depend  on  English  law.  The  cases  of  Powell  v. 
Oudgeon  ('),  and  Sarquy  v.  Hobson  ('),  are  in  point  of  prin- 
ciple conclusive  authorities  to. show  that  this  was  not  a  loss 
by  perils  of  the  sea.  [He  also  cited  Harris  v.  Scara- 
manga  (").] 

Cur.  adv,  vulL 

March  18.  The  judgment  of  the  Court  (Cockburn,  C.  J., 
and  Lush,  J.,)  was  delivered  by 

Lush,  J.:  This  is  an  action  on  a  marine  policy  on  goods 
on  a  voyage  from  Lagos  to  Marseilles  in  a  French  ship.  By 
the  terms  of  the  policy  general  average  was  to  be  payable 
as  per  judicial  foreign  statement. 

The  ship  having  come  into  collision  with  another  ship  put 
into  Gibraltar  for  repairs.  The  cargo  was  undamaged. 
The  master  not  having  funds  enough  to  do  the  necessary 
repairs,  took  up  a  loan  on  bottomry  upon  ship,  freight  and 
cargo.  On  arrival  at  Marseilles  the  bondholder  took  pro- 
ceedings to  enforce  his  rights  against  ship,  freight  and  cargo, 
and  ship  and  freight  proving  insufficient  to  satisfy  the  bond, 
the  plaintiff  had  to  pay  the  deficiency  in  order  to  release  his 
goods.  A  judicial  average  statement  was  made  out  at  Mar- 
seilles, which,  however,  did  not  comprise  the  sura  paid  to 
the  bondholder,  as  the  payment  had  not  then  been  made. 
The  defendants  paid  into  court  a  sum  sufficient  to  satisfy 
the  claim  for  particular  charges  and  expenses  and  general 
average  under  the  adjustment,  and  the  only  question  sub- 
mitted to  us  is  whether  the  amount  paid  to  release  the  goods 
274]  is  *recoverable  under  the  policy.  On  the  argument, 
Mr.  Cohen,  who  appeared  for  the  plaintiff,  feeling  that  he 
could  not  sustain  the  claim  as  general  average,  contended 
that  this  was  under  the  particular  circumstances  a  loss  by 
perils  of  the  sea,  the  circumstances  relied  on  being  that  the 
French  law  entitled  the  owner  of  the  vessel  in  question  to 
abandon  the  ship  and  freight  to  the  bondholders  and  thus  to 
release  himself  from  further  liability,  the  French  law  differ- 
ing in  this  respect  from  English  law.  Whether  this  conten- 
tion is  well  founded  or  not  is  not  in  our  opinion  material ; 
for,  supposing  it  to  be  so,  it  does  not  make  the  loss  a  loss 

(1)  6  M.  <fe  S.,  431.  («)  4  Bing.,  131. 

(»)  Law  Rep.,  1  C.  P.,  481 ;   8  Eng.  R.,  357. 
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by  perils  of  the  sea.  The  proximate  cause  of  the  loss,  to 
which  alone  our  law  has  regard,  was  the  inability  of  the 
agent  of  the  shipowner  to  pay  off  the  charge  which  he  had 
for  want  of  funas  at  Gibraltar  created  on  the  cargo.  The 
goods  sustained  no  sea  damage. 

It  was  further  contended  on  behalf  of  the  plaintiff  that, 
as  the  policy  was  upon  goods  in  a  French  ship,  it  must  be 
construed  as  if  it  had  been  a  French  policy,  and  that  under 
such  a  policy  the  loss  would  have  been  deemed  a  loss  by 
perils  of  the  sea. 

Whether  a  French  policy  would  have  been  so  construed 
Is  again  immaterial.  It  is  no  doubt  competent  to  an  under- 
writer on  an  English  policy  to  stipulate,  if  he  think  lit,  that 
such  policy  shall  be  construed  and  applied  in  whole  or  in 
part  according  to  the  law  of  any  foreign  state,  as  if  it  had 
been  made  in  and  by  a  subject  of  the  foreign  state,  and  the 
policy  in  question  does  so  stipulate  as  regards  general  aver- 
age, but  except  when  it  is  so  stipulated  the  policy  must  be 
construed  according  to  our  law  and  without  regard  to  the 
nationality  of  the  vessel.  Our  judgment  is  therefore  for  the 
defendants. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiff :  Oregory^  Rowcliffe  &  Co. 
Solicitors  for  defendants :  Parker  &  Co. 


[5  Queen's  Bench  Division,  275.] 
March  23,  1880. 

*GoLDSTRAW,  Appellant;  Duckworth  and  Another,  [275 

Mespondents. 

Local  Oovemmeni  Act* — Projection  in  Front  of  Building  over  Pavement — Abtence  of 

Obstruction  to  Traffic — 6  Vict.  «.  2,  <?.  xliv. 

A  local  act  for  the  promotion  of  health  and  the  regulation  of  buildinj^s  in  a  borough 
enacted,  after  making  various  provisions  for  the  prevention  of  nuisances  upon  the 
pavements  of  streets,  that  no  projection  should  be  made  in  front  of  any  building  over 
or  upon  the  pavement : 

Held,  that  this  enactment  did  not  apply  to  projectioos  from  the  front  of  a  building 
which  were  too  high  up  to  interfere  with  free  passage  along  the  footpath. 

29  Eng,  Rep.  37 
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[5  Queen's  Bench  Division,  278.] 
March  6 ;  April  7,  1880. 

278]    *Chapman  v.  The  Great  Western  Railway 

Company. 

Chapman  v.  The  London  and  North  Western  Rail- 
way Company. 

Carrier — Railway  Company — Goods  destroyed  by'F%re — When  a  Carrier  ceases  to  he 

liable  as  such  and  becomes  a  Wareliouseman. 

A  package  of  goods  was  delivered  to  the  Great  Western  Railway  Company  and 
another  to  the  London  and  North  Western  Railway  Company  for  carriage  to  the 
station  of  the  former  company  at  W.,  both  packages  being  addressed  to  the  plaintiff 
"  to  be  left  till  called  for."  One  of  the  packages  arrived  at  W.  on  the  24th  of 
March,  the  other  on  the  25th.  On  their  arrival  they  were  placed  in  the  station 
warehouse  to  await  their  being  called  for.  The  defendants  did  not  know  the  address 
of  the  plaintiff,  who  travelled  about  the  country  with  drapery  goods.  The  goods 
had  not  been  called  for  when,  on  the  morning  of  the  27th  of  March,  a  fire  having 
accidentally  broken  out,  the  warehouse  was  burned  down  and  the  goods  were  con- 
sumed by  fire.  The  plaintiff  on  the  same  day  after  the  fire  called  for  the  goods,  and, 
not  receiving  them,  brought  actions  against  the  defendant  companies  as  common 
carriers  to  recover  tlieir  value  : 

Held,  that,  after  the  interval  of  time  which  the  plaintiff  had  suffered  to  elapse 
since  the  arrival  of  the  goods,  the  liability  of  the  defendants  as  common  carriers  in 
respect  of  the  ^oods  had  ceased,  and  they  had  become  mere  warehousemen  of  them, 
and  consequently  that  the  actions  were  not  maintcdnable  in  the  absence  of  any  evi- 
dence of  negligence  on  the  part  of  the  defendants. 

Motion  for  judgment  in  both  actions. 

The  action  in  both  cases  was  by  the  consignee  of  goods 
against  the  railway  company  as  common  carriers  for  non- 
delivery of  goods  intrusted  to  them  for  carriage.  The  facts 
sufficiently  appear  from  the  judgment. 

Poole^  for  the  plaintiff,  moved  for  judgment :  The  ques- 
tion is,  whether  the  goods  when  they  were  destroyed  were 
in  the  possession  of  the  defendants  as  common  carriers  or 
as  warehousemen.  It  is  submitted  that  a  reasonable  time 
must  be  allowed  to  the  consignee  for  taking  delivery  before 
the  liability  of  the  defendants  as  carriers  comes  to  an  end, 
and  they  become  warehousemen.  In  this  case  the  defend- 
ants accepted  the  goods  upon  the  terms  that  they  were  to 
be  left  until  called  for,  and  'the  plaintiff  was  entitled  to  a 
reasonable  time  to  call  for  them.  The  plaintiff  cannot  by 
unreasonable  delay  in  taking  delivery  prolong  the  liability  of 
the  defendants  as  carriers,  but  it  is  submitted  that  a  reason- 
able time  had  not  elapsed,  and  that  the  plaintiff  was  not  in 
279]    rtiord.     [He  cited  *  Mitchell  v.  Lancashire  and  York- 
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sJiire  Ml/,  Co,  (*),  Bourne  v.  Gatliffe  ('),  Hyde  v.  Trent  Nam- 
gatioii  Co.  ("),  and  Oarside  v.  Trent  and  Mersey  Navigation 
Co,  C).] 

KinglaJce^  for  the  defendants :  If  the  plaintiff  does  not 
take  delivery  within  a  reasonable  time  after  the  arrival  of 
the  goods  the  liability  of  the  defendants  as  carriers  is  at  an 
end.  The  fact  that  the  goods  were  to  be  left  till  called  for 
cannot  prolong  the  liability  of  the  defendants  as  carriers. 
It  is  contended  that  a  reasonable  time  for  taking  delivery 
had  elapsed  in  this  case.     [He  cited  In  re  Webb  (').] 

Cur,  adv.  vuU, 

April  7.  The  judgment  of  the  Court  (Cockburn,  C.J., 
Lush  and  Manisty,  J  J.,)  was  delivered  by 

CocKBiTRN,  C.J.:  These  two  cases  depend  on  the  same 
facts  and  involve  the  same  point.  The  facts  are  not  in  dis- 
pute, and  lie  in  a  word  ;  but  they  give  rise  to  a  question  of 
considerable  importance. 

The  plaintiff  travels  about  the  country  with  drapery  goods. 
A  package  of  such  goods  was  delivered  to  the  defend- 
ants, the  Great  Western  Railway  Company,  at  Bristol,  to  be 
forwarded  from  thence  by  their  line  to  their  station  at 
Wimborne.  A  second  such  package  was  delivered  to  the  de- 
fendants, the  London  and  North  Western  Railway  Com- 
pany, to  be  forwarded  from  London  to  the  station  of  the 
Great  Western  Company  at  Wimborne.  Both  were  ad- 
dressed to  the  plaintiff ;  both  were  directed  "to  be  left  till 
called  for."  The  one  from  Bristol  arrived  on  the  24th  of 
March,  the  one  from  London  on  the  25th.  On  their  arrival 
they  were  placed  in  the  station  warehouse  to  await  their 
being  called  for.  They  had  not  been  called  for  when,  on 
the  morning  of  the  27th,  a  lire  having  accidentally  broken 
out,  the  wareJiouse  was  burned  down,  and  the  plaintiff's 
goods  were  consumed  by  lire.  j 

The  plaintiff  brings  his  action  against  both  defendants  on 
their  liability  as  common  carriers,  contending  that  that  lia- 
bility still  subsisted  when  the  goods  were  destroyed. 

*The  plaintiff  was  aware  that  the  goods  were  com-  [280 
ing.  He  called  on  the  22d  to  inquire  after  them,  but  found 
that  they  had  not  yet  arrived.  He  called  again  in  the  course 
of  the  27th,  but  the  goods  had  been  destroyed  that  morning. 

The  question  is,  whether  the  goods  in  question  are  to  be 
considered  as  having  been  in  the  custody  of  the  defendants 

0  Law  Rep.,  10  Q.  B.,  256  ;  12  Eng.  (3)  5  T.  R.,  389. 

K,  288.  (•«)  4  T.  R.,  581. 

0  4  Bing.  N.  C,  S14 ;  8  M.  A  G.,  643 ;  (»)  8  Taunt.,  443 
HCLAF.,  45. 
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as  carriers — in  which  case  the  defendants  would  be  liable 
for  the  loss,  though  not  arising  from  any  default  of  theirs — 
or  as  warehousemen — in  which  case  they  would  be  liable 
only  for  want  of  proper  care,  which  is  not  alleged  to  have 
been  the  case  here.  The  facts  not  being  in  dispute,  it  was 
arranged  on  the  trial  at  Nisi  Prius  that  a  verdict  should  pass 
for  the  plaintiff  for  the  value  of  the  goods  in  each  case,  but 
that  the  question  of  law  as  to  the  liability  of  the  defendants 
should  be  reserved  for  the  decision  of  this  court  on  an  ap- 
plication for  judgment. 

The  question  of  where  the  liability  of  the  carrier  ceases, 
or  rather  becomes  exchanged  for  that  of  an  ordinary  bailee 
for  hire,  is  sometimes  one  of  considerable  nicety  and  by  no 
means  easy  of  solution.  We  are  not,  however,  embarrassed 
in  the  present  case  by  any  consideration  as  to  an  undertak- 
ing to  forward  the  goods,  such  as  arose  in  Garside  v.  Trent 
and  Mersey  Namgation  Co,  (*)  or  as  to  any  obligation  on 
the  part  of  the  company  to  give  notice  of  their  arrival,  which 
was  one  of  the  points  which  arose  in  Bourne  v.  Oatliffe  ('). 
It  is  plain  that  the  delivery  was  to  be  made  at  the  station 
to  which  the  goods  were  addressed,  and  to  the  plaintiff  him- 
self, or  some  one  duly  authorized  on  his  behalf.  Nor  does 
any  question  arise  as  to  the  readiness  of  the  defendants  to 
deliver.  The  goods  had  arrived  safely,  and  were  ready  for 
delivery,  had  they  been  called  for,  down  to  the  time  of  the 
lire.  It  is  not  suggested  that  the  defendants  were  under  any 
obligation  to  give  notice  to  the  plaintiff  of  the  arrival  of  the 
goods.  Nor,  indeed,  could  they  have  done  so.  He  was  not 
a  resident  at  Wimborne,  nor  did  they  know  his  address. 
He  was  going  about  the  country  on  his  business  between  the 
time  of  the  arrival  of  the  goods  and  that  of  their  destruction. 
No  evidence  was  offered  at  the  trial  of  any  prior  course  of 
dealing  between  the  parties,  or  of  any  established  practice 
281]  *on  the  part  of  the  railway  company  in  dealing  with 
goods  addressed  to,  and  to  be  delivered  at,  the  station.  We 
have  therefore  to  consider  the  question  with  reference  to 
general  principles  alone. 

The  contract  of  the  carrier  being  not  only  to  carry,  but 
also  to  deliver,  it  follows  that,  to  a  certain  extent,  the  cus- 
tody of  the  goods  as  carrier  must  extend  beyond,  as  well  as 
precede,  the  period  of  their  transit  from  the  place  of  con- 
signment to  that  of  destination.  First,  there  is  in  most 
instances  an  interval  between  the  receipt  of  the  goods  and 
their  departure — sometimes  one  of  considerable  duration. 
Next  there  is  the  time  which  in  most  instances  must  neces- 

(1)  4  T.  R.,  582.  («)  3  M.  &  G.,  643. 
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sarily  intervene  between  their  arrival  at  the  place  of  destina- 
tion and  the  delivery  to  the  consignee,  unless  the  latter — 
which,  however,  is  seldom  the  case — is  on  the  spot  to  receive 
them  on  their  arrival.  Where  this  is  not  the  case,  some  de- 
lay, often  a  delay  of  some  hours — as  for  instance  when 
goods  arrive  at  night,  or  late  on  a  Saturday,  or  where  the 
train  consists  of  a  number  of  trucks  which  take  some  time 
to  unload — unavoidably  occurs.  In  these  cases,  while,  on 
the  one  hand,  the  delay  being  unavoidable  cannot  be  im- 
puted to  the  carrier  as  unreasonable,  or  give  a  cause  of 
action  to  the  consignor  or  consignee,  on  the  other  hand,  the 
obligation  of  the  carrier  not  having  been  fulfilled  by  the  de- 
livery of  the  goods,  the  goods  remain  in  his  hands  as  car- 
rier, and  subject  him  to  all  the  liabilities  which  attach  to 
the  contract  of  carrier.  A  fortiori^  will  this  be  the  case 
where  there  is  unreasonable  delay  on  the  part  of  the  carrier, 
if  the  consignee  is  ready  to  receive. 

The  case,  however,  becomes  altogether  changed  when  the 
carrier  is  ready  to  deliver,  and  the  delay  in  the  delivery  is 
attributable  not  to  the  carrier,  but  to  the  consignee  of  the 
goods.  Here,  again,  just  as  the  carrier  is  entitled  to  a  rea- 
sonable time  within  which  to  deliver,  so  the  recipient  of  the 
goods  is  entitled  to  reasonable  time  to  demand  and  receive 
delivery.  He  cannot  be  expected  to  be  present  to  receive 
delivery  of  goods  which  arrive  in  the  night  time,  or  of  which 
the  arrival  is  uncertain,  as  of  goods  coming  by  sea,  or  by  a 
goods  train,  the  time  of  arrival  of  which  is  liable  to  delay. 
On  the  other  hand,  he  cannot,  for  his  own  convenience,  or 
by  his  own  laches,  prolong  the  heavier  liability  of  the  car- 
rier *beyond  a  reasonable  time.  He  should  know  [282 
when  the  goods  may  be  expected  to  arrive.  If  he  is  not 
otherwise  aware  of  it,  it  is  the  business  of  the  consignor  to 
inform  him.  His  ignorance — at  all  events  where  the  carrier 
has  no  means' of  communicating  with  him — which  was  the 
case  in  the  present  instance — cannot  avail  him  in  prolonging 
the  liability  of  the  carrier,  as  such,  beyond  a  reasonable 
time.  When  once  the  consignee  is  in  mord  by  delaying  to 
take  away  the  goods  beyond  a  reasonable  time,  the  obliga- 
tion of  the  carrier  becomes  that  of  an  ordinary  bailee,  being 
confined  to  taking  proper  care  of  the  goods  as  a  warehouse- 
man ;  he  ceases  to  be  liable  in  case  of  accident.  What  will 
amount  to  reasonable  time  is  sometimes  a  question  of  diffi- 
culty, but  as  a  question  of  fact,  not  of  law.  As  such  it 
must  depend  on  the  circumstances  of  the  particular  case. 

Such  being  the  general  rule,  it  is  of  course  competent  to 
the  parties  to  modify  that  contract  by  the  introduction  of 
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any  terms  or  conditions  they  may  please.  The  question 
arises  whether  they  have  done  so,  and,  if  so,  to  what  extent 
in  the  present  instance.  The  goods  were  specially  directed 
"to  be  left  till  called  for."  What  is  the  meaning  of  these 
words?  What  effect,  if  any,  have  they  on  the  contract,  as 
affecting  the  liability  of  the  defendants?  In  our  opinion 
none.  J?hey  amount  to  no  more  than  an  intimation  to  the 
carrier  that  the  goods  are  not  to  be  delivered  elsewhere,  but 
will  be  fetched  from  the  station.  They  are  words  which 
have  been  long  in  use,  and  had  their  origin  in  former  times 
when  the  carrier  generally  had  his  office  in  the  town  to  which 
he  carried,  and  was  in  the  habit  of  delivering  at  the  house 
or  place  of  business  of  the  person  to  whom  goods  were  ad- 
dressed. To  prevent  goods,  which  it  better  suited  the  con- 
venience of  the  consignee  to  receive  at  the  office  of  the 
carrier — more  especially  when  he  had  no  residence  or  office 
at  the  particular  place — from  being  sent  out  for  delivery, 
and  possibly  misdelivery,  and  to  insure  their  being  kept  at 
the  office  of  the  carrier  ready  for  delivery,  they  were  spe- 
cially so  addressed.  There  are  still  places  at  which  railway 
companies  send  out  goods  from  the  station.  The  consignors 
of  the  goods  now  in  question  were  probably  unaware 
whether  the  defendant  company  did  so  at  Wimborne,  or 
not.  They  no  doubt  knew  that  the  plaintiff  did  not  reside, 
283]  or  carry  on  ^business  there,  except  in  passing.  They 
were  probably  aware  that  he  was  going  about  the  country 
with  nis  goods,  and  that  it  was  uncertain  at  what  precise 
moment  it  would  suit  him  to  receive  them.  They  therefore 
directed  them  to  be  left  at  the  station  till  called  for — ob- 
viously for  the  plaintiff's  convenience,  not  for  that  of  the 
company.  No  doubt  some  effect  must  be  given  to  the  words. 
Having  contracted  to  carry  the  goods  subject  to  the  condi- 
tion of  keeping  them  till  called  for,  the  company  would  be 
bound  to  keep  them — possibly  not  for  an  indefinite,  but  at 
all  events  for  a  reasonable  time.  But  in  what  capacity? 
As  carriers  or  as  warehousemen?  In  our  opinion  no  change 
in  the  conditions  of  liability  is  introduced  by  these  words. 
It  would  be  in  the  highest  degree  unreasonable  that  the 
company,  having  agreed  to  keep  the  goods  for  the  conven- 
ience of  the  owner,  should  be  saddled  with  a  more  onerous 
liability  than  would  otherwise  have  attached  to  them.  It 
cannot  be  supposed  that  they  undertook  to  keep  the  goods 
till  it  suited  the  convenience  of  the  plaintiff  to  take  them 
away,  with  the  intention  of  prolonging  their  responsibility 
throughout  the  time  whatever  it  might  be.  In  our  opinion, 
as  soon  as  a  reasonable  time  for  delivering  had  passed,  the 
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defendants  were  fully  entitled  to  treat  their  responsibility    " 
as  carriers  as  at  an  end,  and  exchanged  for  that  of  ware- 
housemen. 

This  brings  us  to  the  question  of  what  under  the  circum- 
stances would  be  a  reasonable  time.  Now,  the  fire  happen- 
ing on  the  morning  of  the  27tli  of  March,  one  of  these 
packages  had  been  lying  at  the  station  since  the  24th,  the 
other  since  the  25th.  If  the  plaintiff,  who  expected  these 
goods,  had  called  for  them  on  the  26th,  and  had  not  had 
them  delivered  to  him,  and  had  sustained  a  loss  in  conse- 
quence, he  would  have  had  a  good  ground  of  complaint 
against  the  company,  inasmuch  as  they  would  then  have 
had  full  time  to  unload  the  goods  and  to  have  them  ready 
for  delivery.  The  reason  he  did  not  do  so  was  that  he  was 
following  his  business  elsewhere ;  but  for  which  he  would 
have  fetched  his  goods  away.  It  seems  to  us  that  there 
must  be  a  corresponding  obligation  on  his  part,  and  that  he 
was  consequently  in  Toora  and  must  put  up  with  the  loss, 
as  resulting  from  his  own  delay,  instead  of  throwing  it  on 
the  company. 

This  view  of  the  case  receives  support  from  the  decision 
of  the  *Court  of  Common  Pleas  in  Re  Webb{^\  [284 
which,  in  principle,  is  quite  analogous  to  the  present  case 
though  the  facts  are  not  precisely  the  same.  There  the  de- 
fendants, the  carriers,  in  order  to  obtain  their  exclusive 
custom  had  agreed  with  the  plaintiffs  to  store  all  goods  ar- 
riving for  them  in  the  defendants'  warehouse  free  of  charge, 
till  it  suited  the  plaintiffs  to  take  them  away.  A  fire  hav- 
ing accidentally  broken  out,  and  goods  of  the  plaintiffs, 
which  had  been  lying  at  the  defendants'  warehouse  up- 
wards of  a  month,  having  been  destroyed,  it  was  held  that 
the  goods  having  been  in  the  keeping  of  the  defendants  for 
the  convenience  of  the  plaintiffs,  the  defendants  were  not 
liable  for  the  loss.  Here,  too,  the  goods  were  equally  in 
the  keeping  of  the  defendants  for  the  convenience  of  the 
plaintiff,  and  the  same  result  must  ensue. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiff :  Clifton  &  Carter. 
Solicitor  for  defendant :  Hall. 

(0  8  Taunt.,  443. 
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[6  Queen's  Bench  Division,  284.] 
March  19,  1880. 
[IN  THE  COURT  OF  APPEAL.] 

Babcock  and  Others  v.  Lawson  and  Another. 

Fledge  of  Oooda — Pledgor  and  Pledgee — Goode  obtained  by  Fraud  from  Pledgee  and 

re-pledged. 

D.  A  Co.  deposited  certain  goods  with  the  plaintiffs  as  security  for  an  advance  ; 
they  afterwards  obtained  possession  of  the  goods  by  fraudulently  representing  to 
the  plaintiffs  that  they  had  sold  them  to  the  defendants,  and  would  hand  over  to  the 
plaintiffs  the  money  to  be  received  in  payment.  D.  <&  Co.  obtained  an  advance 
from  the  defendants,  and  deposited  the  goods,  with  a  power  of  sale,  with  them : 

Jleldj  affirming  the  judgment  of  the  Queen's  Bench  Division,  that  as  the  plaintiffs 
had  parted  with  their  special  property  in  the  goods  to  D.  <&  Co.,  they  could  not 
recover  them  in  an  action  from  the  defendants  who  had  obtained  them  bona  fide  and 
for  a  good  consideration. 

Appeal  from  the  judgment  of  the  Queen's  Bench  Divi- 
sion in  favor  of  the  defendants  ('). 

Action  for  the  conversion  of  a  quantity  of  flour  alleged 
to  be  the  property  of  the  plaintiffs. 

285]  *Tne  plaintiffs,  merchants  at  Liverpool,  had  lent 
to  the  firm  of  Denis  Daly  &  Sons,  also  merchants  at  Liver- 
pool, their  acceptances  for  the  sum  of  £11,600  on  the  security 
of  certain  flour,  which  was  accordingly  warehoused  in  the 
name  of  the  plaintiffs,  in  a  room  let  to  them  for  that  pur- 
pose, and  of  which  they  kept  the  key  and  paid  the  rent. 

On  the  13th  of  May,  1878,  one  of  the  firm  of  Denis  Daly 
&  Sons  applied  to  the  defendants  to  advance  them  a  sum 

0)  4  Q.  B.  D.,  394;  28  Eng.  R.,  831. 
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of  JE2,600  on  the  security  of  the  flour  deposited  with  the 
plaintiffs,  but  without  communicating  to  them  the  fact  of 
thn  flour  having  been  so  deposited. 

The  defendants  in  entire  ignorance  of  this  fact,  and  be- 
lieving the  flour  to  be  the  property  of  Denis  Daly  &  Sons, 
agreed  to  advance  the  £2,600  on  the  security  of  the  flour, 
but  on  the  terms  that  they  were  to  have  absolute  possession 
of  the  flour  and  to  warehouse  it  in  their  own  name,  and  to 
have  power  to  sell  it. 

For  the  fraudulent  purpose  of  obtaining  possession  of  the 
flour,  one  of  the  firm  of  Denis  Daly  &  Sons  brought  to  the 
plaintiffs  a  memorandum  as  follows : 

"  14  May,  1878.  We  have  sold  R.  &  J.  Lawson  1,500  sacks 
of  Baltic  Whites,  payment  as  follows:  £1,000  upon  de- 
livery; £1,000  in  14  days;  £1,000  in  a  month,  which  amounts 
we  will  hand  you  as  received." 

The  plaintiffs  by  this  fraudulent  misrepresentation  were 
induced  to  part  with  the  flour,  and  gave  Denis  Daly  &  Sons 
a  delivery  order  for  the  same,  and  directed  the  landlord  of 
the  warehouse  to  transfer  the  room  in  which  it  was  deposited 
to  Lawson  &  Co.,  and  this  was  accordingly  done. 

The  defendants  then  advanced  Denis  Baly  &  Sons  £2,600. 

Chalmers^  for  the  plaintiffs. 
TFarr,  for  the  defendants. 

The  arguments  were  the  same  as  in  the  court  below.  The 
following  cases  were  cited :  Fowler  v.  Hollins  (') ;  Cundy  v. 
Lindsay  (') ;  Cooper  v.  Willqmatt  ('). 

*Bramw-ell,  L.  J. :  This  is  a  very  plain  case.  The  [286 
action  is  only  maintainable  by  the  plaintiffs  in  respect  of 
the  property  they  have  in  the  goods.  The  defendants  have 
entered  into  no  contract  with  them.  The  plaintiffs  had  only 
a  special  property  as  pledgees,  that  property  they  gave  up 
under  a  fraud,  and  had  the  pledgors  still  retained  the  goods, 
they  could  have  resumed  them.  Tliey  might  have  said, 
You  the  pledgors  have  got  these  goods  by  a  fraud,  and  our 
special  property  in  them  is  not  divested ;  but  they  cannot 
say  that  against  a  person  who  has  obtained  possession  of. 
them  from  the  pledgors  bona  fide.  The  case  is  somewhat 
analogous  to  that  where  a  person  is  induced  to  part  with 
his  goods  by  fraud,  the  contract  is  voidable  and  he  can  re- 
cover back  the  goods ;  but  if  the  person  who  has  fraudu- 
lently obtained  the  goods  part  with  them  to  ^honafide 

<»)  Law  Rep.,  7  IL  L.,  m ;  14  Eng.  R.,         (<)  8  App.  Cas.,  469  ;  24  Eng.  K,  845. 
138,  affirming  8  id..  282.  P)  14  L.  J.  (C.P.),  219. 

29  ExG.  Rep.  38 
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purchaser,  the  purchaser  can  hold  the  property  against  the 
person  defrauded.     By  analogy  the  plaintiflfs  cannot  recover 
m  this  case. 
Baggallay  and  Thesiger,  L.  JJ.,  concurred. 

Judgment  affirmed. 

Solicitors  for  plaintififs :  Gregory^  Bowcliffes  &  Rawle. 
Solicitors  for  defendants:  Field  &  JRoscoe^  for  Bateson. 

As  to  the  title  of  a  purcliaser  from  a  note  ;  19  id.,  342 note ;  24  id.,  357  note  ; 
fraudulent  vendee,  see  7  Southern  Law  25  id.,  514 note  ;  28 id.,  679  note;  Moak's 
Kev.  (N.S.),  549;  16  Eng.  Rep.,  405    Underhill  on  Torts,  529. 


[6  Queen's  Bench  Division,  286.] 

March  24,  1880. 

[IN  THE  COURT  OF  APPEAL.] 

Atwood  and  Others  v.  Sellar  &  Co. 

Marine  Insurance — General  Average — Expenses  of  warehowdng  and  ruhipping  Cargo, 

of  Pilotage,  and  oOier  Charges  on  Vessel  leaving  Port. 

Where  a  vessel  goes  into  a  port  of  refuge,  in  consequence  of  an  injury  to  her 
which  is  itself  the  subject  of  general  average,  the  expenses  of  warehousing  and  re- 
loading goods  necessarily  unloaded  for  the  purpose  of  repairing  the  injury,  and 
expenses  incurred  for  pilotage  and  other  charges  on  the  vessel  leaving  the  port,  are 
also  the  subject  of  general  average. 

So  Jield,  affirming  the  judgment  of  the  majority  of  the  Queen's  Bench  Division. 

Appeal  from  the  judgment  of  the  Queen's  Bench  Division 
in  favor  of  the  plaintiffs (*). 

287]  *The  special  case  stated  that  the  action  was  brought 
by  the  plaintiffs  as  owners  of  the  ship  Sullivan  Sawin,  to 
recover  £13  14^.  9e?.,  in  respect  of  a  general  average  contri- 
bution, from  the  defendants,  as  owners  and  consignee  of 
certain  goods  on  board  that  vessel. 

The  vessel,  while  on  her  voyage  from  Savannah  for  Liv- 
erpool, encountered  severe  weather,  and  in  consequence  a 
general  average  sacrifice  became  necessary  and  was  made, 
the  master  being  compelled  to  cut  away  the  foretop-mast. 
The  vessel  therefore  put  into  Charleston  on  the  21st  of  Feb- 
ruary, 1877,  to  repair  the  damage.  In  order  to  effect  these 
repairs  and  enable  the  vessel  to  prosecute  her  voyage,  it  was 
necessary  to  discharge  a  portion  of  the  cargo,  and  expenses 
were  incurred  in  landing,  warehousing,  and  reshipping  the 
same  ;  and  further  expenses  were  incurred  at  Charleston  for 
pilotage  and  other  charges  paid  in  respect  of  the  ship  leav- 
ing port  and  proceeding  on  her  voyage. 

The  case  of  the  Sullivan  Sawin  was  put  into  the  hands  of 
an  average  adjuster  to  prepare  the  adjustment,  which  he  did, 

(»)  4  Q.  B.  D.,  342,  affirming  28  Eng.  R.,  794. 
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charging  the  whole  of  the  expenses  to  general  average,  and 
the  plaintiffs  brought  this  action  to  recover  the  contribution 
due  from  the  defendants  in  respect  of  their  goods  upon  the 
footing  of  that  adjustment.  The* defendants  were  willing  to 
pay  a  general  average  contribution  upon  tbe  footing  of  an 
adjustment  made  up  in  accordance  with  the  practice  of  Brit- 
ish average  adjusters,  which  was  stated  in  the  case  to  be  as 
follows :  It  is,  and  for  from  seventy  to  eighty  years  past  has 
been,  the  practice  of  British  average  adjusters  in  adjusting 
losses  in  cases  where  ships  have  put  into  port  to  refit,  whether 
such  putting  into  port  has  been  occasioned  by  a  general  aver- 
age sacrifice  or  a  particular  average  loss,  to  treat  the  expense 
of  discharging  the  cargo  as  general  average  ;  the  expense  of 
warehousing  it  as  particular  average  on  the  cargo  ;  the  ex- 
pense of  reshipment  of  the  cargo,  pilotage,  port  charges, 
and  other  expenses  incurred  to  enable  the  ship  to  proceed 
on  her  voyage,  as  particular  average  upon  the  freight. 

The  question  for  the  opinion  of  the  court  was,  whether 
tbe  plaintiffs  were  entitled  to  recover  against  the  defendants 
a  contribution  in  excess  of  what  would  be  payable  accord- 
ing to  the  practice  of  British  average  adjusters  as  stated  in 
the  case. 

*Feb.  23, 24, 25,  26.  CoheJi,  Q.C.-  and  /.  C.  MaiJiew,  [288 
for  the  plaintiffs. 

Butt,  Q.C.,  and  Fullarton^  for  the  defendants. 

The  arguments  are  fully  stated  in  the  judgment. 

The  following  cases  were  cited  in  addition  to  those  men- 
tioned in  the  judgments  :  The  Copenhagen  {^) ;  Nevyman  v. 
Cazelet  (*) ;  Slmonds  v.  WJiite  (') ;  Mavro  v.  Ocean  Mainne 
Insurance  Co,  (*) ;  Wilson  v.  Bank  of  Victoria  (•) ;  Blasco 
V.  Fletcher  (*).  Cur.  ado,  vulL 

March  24.  The  judgment  of  the  Court  (Bramwell,  Bag- 
gallay,  and  Thesiger,  L.  JJ.,)  was  delivered  by 

Thesiger,  L.J.:  The  question  raised  by  this  appeal  is, 
whether  in  the  case  of  a  vessel  going  into  port  in  consequence 
of  an  injury  which  is  itself  the  subject  of  general  average, 
the  expenses  of  warehousing  and  reloading  goods  neces- 
sarily unloaded  for  the  purpose  of  repairing  the  injury,  and 
expenses  incurred  for  pilotage  and  other  charges  on  the  ves- 
sel leaving  the  port,  are  the  subject  of  general  average  also. 

The  matter  came  before  the  court  below  in  the  form  of  a 

(M  1  C.  Rob..  289.  (*)  Law  Rep.,  9  C.  P.,  696;  10  Eng. 

(*)  P»rk.  Ins.,  900,  8th  ed.  R.,  325,  affirmed  12  id.,  473. 

(*)  2B.  A  C,  805.  (»)  Law  Rep.,  2  Q.  B.,  203. 

(«)  14  C.  B.  (N.S.),  147. 
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special  case,  and  upon  it  the  court  decided  in  favor  of  the 
plaintiffs,  who  assert  that  the  expenses  in  question  are  the 
subject  of  general  average.  The  special  case  states  a  long 
continued  practice  of  British  average  adjusters,  in  adjusting 
losses  in  cases  where  ships  have  put  into  port  to  refit, 
whether  such  putting  into  port  has  been  occasioned  by  a 
general  average  sacritice  or  a  particular  average  loss,  to  treat 
the  expense  of  discharging  the  cargo  as  general  average; 
and  the  expense  .of  warehousing  it  as  particular  average  on 
the  cargo,  and  the  expense  of  the  reshipment  of  the  cargo, 
pilotage,  port  charges,  and  other  expenses  incurred  to  enable 
the  ship  to  proceed  on  her  voyage,  as  particular  average 
upon  the  freight.  It  was  not,  however,  and  could  not  rea- 
sonably be  contended  for  the  defendants,  that  the  practice 
could  be  put  so  high  as  a  custom  impliedly  incorporated  in 
289]  the  contract  between  *the  parties,  and  during  the 
course  of  the  argument  we  intimated  our  opinion,  founded 
on  the  language  of  the  special  case  with  regard  to  this  prac- 
tice, and  especially  the  language  of  the  fifth  paragraph,  that 
the  question  between  the  parties  must  be  decided  in  accord- 
ance with  legal  principles  and  authority  which  the  practice 
of  the  average  adjusters  professes  to  follow.  The  law  gov- 
erning the  case  is  admittedly  English  law,  for  the  expenses 
in  dispute  arose  upon  a  voyage  the  proper  and  actual  ter- 
mination of  which  was  an  English  port.  As  a  matter  of 
principle  we  are  clearly  of  opinion  that  the  judgment  of  the 
majority  of  the  court  below  in  favor  of  the  plaintiffs  was 
right.  The  principle  which  underlies  the  whole  doctrine  of 
general  average  contribution  is  that  the  loss  immediate  and 
consequential  caused  by  a  sacrifice  for  the  benefit  of  cargo, 
ship  and  freight,  shoula  be  borne  by  all.  This  principle  is 
in  the  abstract  conceded  by  counsel  for  the  defendants,  and 
its  application  to  the  present  case  is  admitted  to  the  extent 
of  allowing  the  expenses  of  unloading  the  goods,  for  the 
purpose  of  doing  the  necessary  repairs  to  the  vessel  to  enable 
it  to  proceed  on  its  voyage,  to  be  the  subiect  of  general  aver- 
age contribution  ;  but  they  attempt  to  distinguish  such  ex- 
penses from  those  of  warehousing  and  reloading  the  cargo, 
and  of  outward  port  and  pilotage  charges,  by  the  suggestion 
that  the  common  danger  to  the  whole  adventure  is  at  an  end 
when  the  goods  are  unloaded ;  and  that  general  average 
ceases  at  the  point  of  time  when  the  common  danger  is  at 
an  end.  The  proposition  is,  as  will  appear  later,  sound 
when  applied  to  cases  in  which  a  ship  is  damaged  by  a  peril 
of  the  sea,  and  before  any  voluntary  sacrifice,  such  as  put- 
ting into  an  intermediate  port,  is  made,  the  goods  are  un- 
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shipped  and  in  safety;  but  its  application  to  a  case  like  the 
present  is  not  admissible.  A  vessel  which  has  put  into  port 
to  repair  an  injury,  occasioned  by  a  general  average  sacri- 
fice, may  be,  and  generally  is,  when  in  port  in  perfect  safety; 
and  if  by  the  expression  "  common  danger"  be  meant  dan- 
ger of  actual  injury  to  vessel  and  cargo,  there  is  no  more 
danger  to  the  goods  when  on  board  the  vessel  being  in  port 
than  when  stored  in  a  warehouse  on  shore ;  and,  indeed,  in 
many  cases  only  a  portion  of  the  goods  is  removed  from  the 
vessel  in  order  to  do  the  repairs  to  her,  while  the  remainder 
of  the  goods  is  left  on  board.  If,  on  the  other  hand,  by 
*'* common  danger"  be  meant  the  danger  of  the  ves-  [290 
sel  with  her  cargo  being  prevented  from  prosecuting  her 
voyage,  then  there  is  no  more  reason  why  the  expenses  of 
warehousing  and  reloading,  and  the  expenses  incurred  for 
pilotage  and  other  charges  paid  in  respect  of  the  vessel  leav- 
ing port  and  proceeding  on  her  voyage,  should  not  consti- 
tute general  average,  than  there  is  reason  for  saying  that 
unloaded  and  warehoused  goods  should  not  contribute,  as 
it  is  clear  in  a  case  of  a  voluntary  sacrifice  that  they  must, 
to  the  expenses  of  the  necessary  repairs  to  the  vessel.  Both 
classes  of  expenses  are  extraordinary  expenses  consequent 
upon  the  voluntary  sacrifice,  and  necessary  for  the  due  prose- 
cution of  her  voyage  by  the  vessel  with  her  cargo.  Neither 
class  can,  as  a  general  proposition,  be  said  to  be  incurred 
exclusively  for  the  benefit  of  either  vessel  or  cargo.  In  some 
cases  it  might  be  for  the  interest  of  a  shipowner  to  terminate 
the  voyage  at  the  port  where  his  vessel  puts  in  to  repair  a 
disaster,  while  it  might  be  all  important  for  the  goods'  owner 
to  have  his  goods  carried  on  by  the  same  vessel.  In  other 
cases  the  position  of  the  parties  in  this  respect  might  be  re- 
versed ;  but  however  this  may  be,  the  going  into  port,  the 
unloading,  warehousing,  and  reloading  of  the  cargo  and  the 
coming  out  of  port,  are  at  all  events  parts  of  one  act  or  op- 
eration contemplated,  resolved  upon,  and  carried  through, 
for  the  common  safety  and  benefit,  and  properly  to  be  re- 
garded as  continuous.  The  shipowner  is  at  least  entitled  to 
reship  the  goods  and  prosecute  his  voyage  with  them  ;  ai)d 
the  expenses  necessary  for  that  purpose,  being  ex  hypothesi 
consequent  upon  a  damage  voluntarily  incurred  for  the  gen- 
eral advantage,  should  legitimately  be  the  subject  of  general 
average  contribution,  or,  to  use  the  language  of  Lord  Ten- 
terden  in  his  work  on  shipping,  "if  the  damage  to  be  re- 
paired be  in  itself  an  object  of  contribution  it  seems  reasonable 
that  all  expenses  necessary,  although  collateral  to  the  rep- 
aration, should  also  be  objects  of  contribution  ;  the  acces- 
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sory  should  follow  the  nature  of  its  principal."  But  it  is 
said  for  the  defendants  that  if  this  be  so,  and  the  principle 
be  carried  out  to  its  logical  consequences,  expenses  incurred 
for  wages  of  crew  and  provisions  should  equally  form  the 
subject  of  general  average,  and  that  inasmuch  as  it  is,  as 
they  suggest,  undeniable  that  they  do  not,  the  principle 
291]  itself  must  either  be  *faulty  or  at  least  not  recog- 
nized in  English  law.  As  a  matter  of  fact  it  is  extremely 
doubtful  whether  the  expenses  for  wages  of  crew  or  provi- 
sions in  a  port  of  refuge  have  ever  been  disallowed  by  our 
courts,  as  constituting  a  claim  for  general  average,  in  a  case 
where  the  ship  has  put  into  the  port  to  repair  damage  itself 
belonging  to  general  average  ;  but  even  if  the  assertion  were 
correct  the  conclusion  drawn  would  by  no  means  follow. 

That  the  principle  in  question  is  not  faulty  we  have  en- 
deavored to  show  in  the  observations  already  made,  and  the 
view  we  have  taken  upon  the  point  is  strongly  confirmed  by 
the  fact  that  it  is  recognized  and  carried  to  its  so-called  logi- 
cal consequences  as  regards  the  wages  of  crew  and  provisions 
in  all  other  countries  than  our  own. 

That  the  principle  is  not  recognized  in  English  law  is  not 
proved  by  showing  that  expenses  incurred  for  wages  of  crew 
and  provisions  have  been  under  certain  circumstances  disal- 
lowed as  the  subject  of  general  average,  unless  it  be  shown, 
which  it  has  not  been  to  us,  at  the  same  time  that  they  have 
been  disallowed  upon  grounds  that  negative  the  principle, 
and  it  is  disproved  if  it  be  found  that,  notwithstanding  such 
allowance,  the  expenses  in  question  in  this  case  have  been 
allowed.  All  that  in  such  a  case  can  be  said  is,  that  either 
the  courts  have  made  a  mistake  in  limiting  the  application 
of  the  principle,  or  that  its  limitation  is  due  to  some  real  or 
supposed  rule  of  public  policy. 

If,  then,  the  question  before  us  stood  only  upon  principle, 
we  should  have  no  hesitation  in  deciding  it  according  to  the 
principle  we  have  stated,  and  it  at  least  may  fairly  be  asked 
what  other  principle,  if  it  be  not  correct,  is  to  be  substituted 
in  its  place. 

But  the  authorities  remain  to  be  considered  ;  and  it  is  the 
more  necessary  that  they  should  be  examined  with  attention, 
seeing  that  the  practice  of  theeverage  adjusters  professes  to 
follow  them. 

In  Plummer  v.  Wildman  (*)  a  ship  put  back  into  port  to 
repair  damage  partly  caused  by  a  collision  with  another 
ship  and  partly  by  a  cutting  away  of  part  of  the  rigging  of 
the  bowsprit,  to  which  the  master  was  compelled,  in  conse- 

0)  3  M.  (b  S.,  482. 
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quence  of  the  previous  injury  due  to  the  collision,  and  which 
it  was  contended  for  the  shipowner  *was  a  general  [292 
average  cause.  The  cargo  was  necessarily  relanded  and 
warehoused  in  order  that  such  temporary  repairs  might  be 
done  as  would  enable  the  ship  to  prosecute  her  voyage ;  and 
such  repairs  having  been  done,  and  a  portion  of  the  cargo 
sold  to  defray  expenses,  the  remainder  of  the  cargo  was 
reloaded  and  the  ship  proceeded  to  her  port  of  destination. 
Among  other  expenses  claimed  as  general  average,  were  the 
expenses  of  repair  necessary  to  enable  the  ship  to  prosecute 
her  voyage,  the  expenses  of  unloading  and  reloading  the 
cargo,  the  master's  expenses,  at  five  dollars  per  diem,  dur- 
ing the  unloading,  repairing,  and  reloading,  and  expenses 
for  crimpage  to  replace  deserters  during  the  repairs.  The 
question  for  the  court  was,  whether  the  case  was  one  of  gen- 
eral average,  and  if  so  to  what  ext^^nt.  It  is  a  little  difficult 
to  gather  from  the  judgments  in  the  case  what  was  the  ex- 
act view  of  the  different  members  of  the  court  who  delivered 
judgments,  as  to  the  separate  heads  of  claim.  Lord  Ellen- 
borough  appears  to  have  decided  that  only  the  captain's 
expenses  in  port  and  crimpage  were  to  be  disallowed. 
Le  Blanc,  J.,  said  that  the  unloading  might  be  general  aver- 
age if  it  were  necessary  in  order  to  repair  the  ship,  but  leaves 
it  in  doubt  whether  the  expenses  of  reloading  would  or  not 
follow.  Baylev,  J.,  deals  only  with  the  question  how  much 
of  the  repairs  snould  be  allowed  as  general  average,  which 
was  the  principal  question  as  regards  items.  Lord  Ellen- 
borough,  however,  laid  down  that  if  the  return  to  port  was 
necessary  for  the  general  safety  of  the  whole  concern,  it 
seemed  that  the  expenses  unavoidably  incurred  by  such 
necessity  might  be  considered  as  the  subject  of  general  aver- 
age ;  and  that  it  was  not  so  much  a  question  Whether  the 
first  cause  of  the  damage  was  owing  to  this  or  that  accident, 
to  the  violence  of  the  elements,  or  the  collision  of  another 
ship,  as  whether  the  effect  produced  was  such  as  to  inca- 
pacitate the  ship  without  endangering  the  whole  concern 
from  further  prosecuting  her  voyage,  unless  she  returned  to 
port  and  removed  the  impediment. 

But  in  the  same  year  as  that  in  which  Plummer  v.  Wild- 
man  (')  was  decided,  the  case  of  Poioer  v.  Whitmore  (')  came 
before  the  same  court.  In  that  case  the  cause  of  damage 
was  a  peril  of  the  sea,  and  the  ship  having  in  consequence 
of  it  been  compelled  to  *go  into  port  for  the  safety  of  [293 
ship  and  cargo,  a  claim  to  have  the  wages  and  provisions  of 
the  crew  during  the  stay  in  port,  and  the  expenses  of  repair 
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treated  as  general  average  was  made.  The  claim  was  how- 
ever disallowed,  and  Lord  Ellenborough,  in  delivering  the 
judgment  of  the  court,  took  occasion  to  qualify  the  propo- 
sition laid  down  in  Plummer  v.  Wildmani^\  and  to  explain 
and  justify  the  decision  in  that  case,  upon  the  ground  that 
there  the  master  was  compelled  to  cut  away  his  rigging  in 
order  to  preserve  the  ship,  and  afterwards  put  into  port  to 
repair  that  which  he  sacrificed.  The  judgment  then  in 
Power  V.  Whitmore  (*)  must  be  taken  to  recognize  that  there 
is,  in  reference  to  a  port  of  refuge  expenses  claimed  as  gen- 
eral average,  a  distinction  between  a  case  of  a  vessel  putting 
into  a  port  for  repair  in  consequence  of  a  voluntary  sacrifice, 
and  a  case  of  a  vessel  so  putting  into  port  in  consequence  of 
an  ordinary  peril  of  the  seas,  although  in  both  cases  the  put- 
ting into  port  itself  may  equally  give  rise  to  a  claim  for 
general  average  contribution.  In  Hallett  v.  Wigram  (*) 
Cresswell,  J.,  in  speaking  of  Power  v.  Whitmore {*)^  said 
that  Lord  Ellenborough  had  there  stated  the  rule  according 
to  what  had  always  been  and  still  was  understood  to  be  the 
law  as  to  general  average.  Wilde,  C.J.  (*),  in  the  same  case 
quoted  the  following  passage  from  Abbott  on  Shipping,  8th 
ed.,  p.  478:  ''Thus  if  it  be  necessary  to  unlade  the  goods 
in  order  to  repair  the  damage  done  to  a  ship  by  tempest  or 
by  collision  with  another  vessel,  so  as  to  enable  her  to  prose- 
cute and  complete  her  voyage,  it  has  been  held  that  the  ex- 
penses of  unloading,  warehousing,  and  reshipping  the  goods, 
should  be  sustained  by  general  contribution,  because  all 
persons  are  interested  in  the  execution  of  the  measures 
necessary  to  the  completion  of  the  voyage,"  and  added  that 
the  reason  there  assigned  might  be  applicable  to  the  case  the 
author  has  in  his  mind,  Plummer  v.  WildmanQ) ;  but  that 
as  a  genertil  proposition  it  was  too  large.  The  Chief  Jus- 
tice then  pointed  out  that  the  decision  in  Plummer  v.  Wild- 
man  (*)  had  been  explained  in  Power  v.  Whitm/yre  ('),  upon 
the  ground  that  the  expenses  were  consequent  upon  a 
voluntary  sacrifice,  and  then  quotes,  apparently  with  ap- 
proval, the  following  passage  from  Abbott,  8th  ed.,  p.  497  : 
^94]  *"It  seems  to  result  from  these  decisions  that  if  a 
vessel  goes  into  port  in  consequence  of  an  injury  which  is 
itself  the  subject  of  general  average,  such  repairs  as  are  ab- 
solutely necessary  to  enable  her  to  prosecute  her  voyage, 
and  the  necessary  expenses  of  port  charges,  wages,  and  pro- 
visions during  the  stay,  are  to  be  considered  as  general  aver- 
age; but  if  the  damage  was  incurred  by  the  mere  violence 

(»)  3  M.  A  S.,  482.  (»)  9  C.  B.,  680,  at  p.  607. 
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of  the  wind  or  weather,  without  sacrifice  on  the  part  of  the 
owners  for  the  benefit  of  all  concerned,  it  falls,  with  the  ex- 
penses consequent  upon  it,  within  the  contract  of  the  ship- 
owner 'to  keep  his  vessel  tight,  staunch,  and  strong'  during 
the  voyage  for  which  she  is  hired."  The  actual  decision  in 
Hallett  V.  Wigram  (*)  was,  that  a  claim  to  general  average 
does  not  arise  where  a  part  of  the  cargo  is  sold  to  raise 
money  at  a  port  to  which  a  ship  has  put  back  for  the  repair 
of  damage  incurred  by  ordinary  perils  of  the  sea.  That  case 
was  decided  in  1850,  Power  v.  Whitmorei^),  in  1816,  and  we 
have  therefore  the  law,  as  laid  down  by  the  courts  for  a 
considerable  portion  of  the  period  over  which  the  practice  of 
average  adjusters  stated  in  the  special  case  extends,  running 
counter  to  that  practice,  by  recognizing  as  regards  port  of 
refuge  expenses  a  distinction  between  cases  where  a  ship 
puts  into  a  port  of  distress  for  repair  of  damage  caused  by 
a  voluntary  sacrifice,  and  cases  where  it  so  puts  in  for  repair 
of  damage  caused  by  peril  of  the  seas  ;  and  admitting  in  the 
former  cases,  as  a  matter  of  principle  if  not  of  express  deci- 
sion, expenses  such  as  those  in  question  in  this  case  to  be 
the  subject  of  general  average  contribution. 

This  distinction  in  principle  is  to  be  found  asserted  bv 
Benecke,  who  was  a  member  of  Lloyd's,  in  his  valuable  work 
on  the  Principles  of  Indemnity  in  Marine  Insurance,  pub- 
lished in  1824.  At  p.  191  he  says,  '^  if  setting  aside  all  laws 
and  received  opinions  the  case  is  examined  merely  accord- 
ing to  the  fundamental  maxims  which  regulate  general  and 
particular  average,  it  will  in  the  first  instance  appear  evi- 
dent that  not  only  all  the  port  charges,  such  as  pilotage, 
harbor  dues,  lighterage,  &c.,  but  also  the  charges  of  unload- 
ing and  reloading  repairs  and  crew's  wages  will  be  general 
average  if  the  ship  put  into  port  for  the  mere  purpose  of 
repairing  a  damage  voluntarily  incurred  for  the  general  ad- 
vantage. For  all  *these  expenses,  being  the  neces-  [295 
sary  consequences  of  a  measure  taken  for  the  general  bene- 
fit, belong  to  general  average."  And  then  turning  to  the 
case  where  the  port  is  entered  in  consequence  of  a  particu- 
lar damage  sustained,  by  which  the  vessel  is  rendered  unfit 
to  prosecute  her  voyage,  as  where  masts,  sails,  or  other 
requisite  apparel,  are  lost  in  a  storm,  or  a  vessel  has  sprung 
a  dangerous  leak,  he  adds,  "all  the  expenses  of  entering 
the  port  are  a  subject  of  general  average,  being  the  conse- 
qnence  of  a  measure  voluntarily  taken  for  the  preservation 
of  the  whole.  But  as  soon  as  the  object  of  putting  the  ves- 
sel and  her  cargo  in  safety  is  accomplished  the  cause  for 
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general  contribution  ceases;  for  whatever  is  subsequently 
done  is  not  a  sacrifice  for  the  benefit  of  the  whole,  or  for 
averting  an  imminent  danger,  but  it  is  the  mere  necessary 
consequence  of  a  casual  misfortune."  Benecke  then  claims 
the  allowance  even  of  wages  of  crew  and  provisions  where 
the  putting  into  port  is  the  consequence  of  a  damage  belong- 
ing to  general  average ;  on  the  other  hand,  he  contends  for 
the  allowance  even  of  the  expenses  of  unloading  cargo  where 
it  is  the  consequence  of  a  damage  belonging  to  particular 
average.  In  Stevens  on  Average  and  Bailey  on  Average  the 
distinction  referred  to  is  not  adopted,  except  as  regards  the 
repairs  of  the  ship  ;  but  both  writers  assert  as  a  matter  of 
principle  that  where  a  ship  necessarily  puts  into  a  port  to 
repair  damage,  whether  the  original  cause  of  damage  be  a 
voluntary  sacrifice  or  an  ordinary  peril  of  the  sea,  the  ex- 

f)enses  of  warehousing  and  reloading  as  well  as  those  of  un- 
oading  the  cargo  and  the  outward  as  well  as  the  iijward 
port  charges,  should  be  the  subject  of  general  average  con- 
tribution :  see  Stevens,  p.  22,  and  Bailey,  p.  119.  They  look 
not  to  the  more  remote  damage  which  undoubtedly  was  a 
particular  average  loss,  but  to  the  proximate  act  of  putting 
Into  port  for  the  safety  of  ship  ana  cargo  which  would  be- 
long to  general  average,  and  in  answer  to  the  argument  that 
their  views  if  logically  carried  out  would  lead  to  the  allow- 
ance as  general  average  of  the  cost  of  the  repair  of  the  ship, 
Bailey,  at  p.  119,  replies  that  the  damage  which  necessitated 
that  repair  being  caused  by  a  peril  of  the  sea,  the  repair 
should  be  treated  as  particular  average,  but  that  the  ship 
does  not  put  into  the  port  of  refuge  because  she  wants 
reT)airs,  but  because  the  voyage  cannot  be  continued  until 
2y6]  she  is  repaired,  or  *a  total  loss  of  ship  and  cargo  will 
follow  if  she  does  not  go  into  port:  he  adds,  at  p.  120,  "The 
immediate  cause  of  putting  into  the  port  of  refuge  is  the 
impossibility  of  completing  the  voyage  in  her  then  state  or 
the  expected  total  loss  of  ship  and  cargo  ;  the  damage  which 
the  ship  has  sustained  is  the  remote  cause  only,  for  under 
other  circumstances  the  crew  are  not  justified  in  putting  into 
port,  although  the  vessel  may  have  sustained  damage  which 
it  will  be  necessary  ultimately  to  repair."  The  views  thus 
expressed  are  substantially  those  which  are  recognized  in 
American  law  and  practice,  and  they  are  carried  out  to  the 
length  of  including  the  expense  of  wages  of  crew  and  pro- 
visions at  the  port  of  refuge  in  the  amount  to  be  contributed 
for  in  general  average,  in  all  cases  where  a  vessel  puts  into 
port  for  the  common  safety,  whether  owing  to  injury  from 
a  peril  of  the  sea  or  a  voluntary  sacrifice.     See  Phillips  oa 
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Insurance,  3d  ed.,  ss.  1322,  6,  8.  To  return  to  the  text- 
writers  of  this  country,  Mr.  Arnould,  in  his  work  on  Marine 
Insurance,  3d  ed.,  vol.  ii,  p.  789,  after  discussing  the  princi- 
ples relating  to  general  average  says,  ''from  these  principles 
it  follows  that  where  a  ship  has  either  cut  away  her  masts 
or  rigging,  or  has  been  so  damaged  by  a  storm  that  it  is 
necessary  for  the  safety  both  of  ship  and  cargo  to  put  into 
a  port  of  distress  for  repairs,  all  the  expenses  inseparably 
connected  with  the  act  of  first  putting  into  and  afterwards 
clearing  out  of  such  a  port  of  distress  give  the  shipowner 
a  claim  to  a  general  average  contribution ;  and  this  upon 
the  plain  ground  that  these  expenses  are  a  necessary  conse- 
quence of  an  extraordinary  measure  taken  for  the  general 
preservation." 

Neither  of  the  already  cited  cases  of  Power  v.  Whitmore  ('), 
and  Halleit  v.  Wigram  ('),  is  a  direct  authority  against  the 
proposition  just  quoted,  except  so  far  as  the  disallowance 
of  the  expenses  for  wages  of  crew  and  provisions  in  the 
former  case  can  be  said  to  be  such ;  for,  as  pointed  out,  the 
main  subject  of  contention  in  those  cases  was  the  claim  for 
expenses  of  repair  made  notwithstanding  that  such  repair 
was  in  each  case  rendered  necessary  in  consequence  of  injury 
caused  by  ordinary  perils  of  the  sea ;  and  neither  the  ex- 
penses of  unloading,  warehousing,  or  reloading  cargo,  nor 
port  or  pilotage  charges,  came  in  question.  *The  [297 
case  of  Hallv.  Janson{^\  decided  in  1855,  is,  on  the  con- 
trary, direct  authority  in  favor  of  the  proposition  that  the 
expense  of  reloading  as  well  as  of  unloading  cargo  consti- 
tutes a  claim  to  general  average  contribution,  even  though 
the  original  cause  of  putting  into  port  was  a  particular  aver- 
age loss.  There,  in  an  action  upon  a  policy  of  marine  in- 
surance, a  count  of  the  declaration  stated  that  the  ship  had 
been  damaged  by  stormy  weather  and  forced  to  go  into  a 
port  for  repair,  in  order  to  enable  her  to  prosecute  her  ad- 
venture and  proceed  on  her  voyage,  and  had  there  incurred 
expenses,  inter  alia^  in  and  about  unloading;  and  reloading 
cargo  which  was  necessarily  unloaded  for  the  repair  of  the 
ship.  This  count  was  upon  demurrer  held  good  as  showing 
the  accruing  of  a  general  average  loss ;  and  Lord  Campbell, 
C. J.,  in  delivering  the  considered  judgment  of  the  Court  of 
Queen's  Bench  upon  the  point,  said:  ''Now  the  expenses 
necessarily  incurred  in  unloading  and  reloading  the  cargo 
for  the  purpose  of  repairing  the  ship  that  she  may  be  ca- 
pable of  proceeding  on  the  voyage  have  been  held  to  give  a 

0)  4  M.  &  S.,  141.  («)  9  C.  B.,  580. 

(»)  4  E.  «k  B.,  600 ;  24  L.  J.  (Q.B.),  97. 


308  QUEEN'S  BE^X^  DIVISION.  [Vol  V. 

1880  Alivooii  V.  ScUnr. 

claim  to  general  average  contribution  ;  for  the  acta  which 
occasioned  these  expenses  become  neuessary  frona  perils 
insured  against,  and  they  are  deliberately  done  for  the  joint 
benefit  of  those  who  are  interested  in  the  ship,  the  cargo, 
and  the  freight."  And  after  citing  The  Copenhagen  {'), 
Plummer  v.  Wildman  ('),  and  Stevens  on  Average,  as  au- 
tliorities  in  support  of  the  proposition,  he  added:  "This 
doctrine  is  quite  consistent  with  what  was  laid  down  in 
Power  V.  Whitmore  (')  and  the  other  cases  relied  upon  by 
Mr.  Wilde."  It  is  not  necessary  for  us  to  decide  in  the 
present  case  whether  Mall  v.  Janson  {')  was  rightly  decided, 
and  whether  the  expenses  in  dispute  in  the  present  case 


would  properly  belong  to  general  average,  if  the  original 
cause  of  damage  to  the  ship  had  only  been  a  cause  belong- 
ing to  particular  average.     If,  however,  the  Court  of  Queen's 
Bench,  in  the  judgment  just  quoted,  and  the  several  text- 
writers,  other  than  Benecke,  from  whom  we  have  quoted,  are 
right  in  the  propositions  affirmed  by  them,  and  the  expenses 
would  in  such  a  case  belong  to  general  average,  it  follows, 
d  fortiori,  tliat  they  would  so  belong  when,  as  is  the  fact 
298]     "here,  the  original  cause  was  a  voluntary  sacritice, 
while,  on  the  other  hand,  even  if  the  proposition  laid  down 
in  Hall  v.  Janson  ('),  and  supported  by  the  text-writers  re- 
ferred to,  were  too  wide,  there  would  still  be  left  a  consensus 
of  opinion  to  the  effect  that  in  sucb  a  case  as  the  present  at 
least,  the  expenses  in  question  must  be  treated  as  constitut- 
ing a  claim  to  general  average  contribution.     In  either  case 
the  practice  of  tlie  average  adjusters  as  stated  in  the  special 
case  would  be  erroneous,  and  it  is  to  be  gatliered  from  a  re- 
cent edition  of  a  modern  work  on  the  law  of  general  average 
by  Mr,  Lowndes,  himself  also  an  average  adjuster  of  ex- 
perience, 3d  ed.,  107,  tliat  as  regards  port  of  refuge  expenses 
where  the  bearing  up  into  port  is  necessitated  by  a  sacrince, 
the  principle  that  they  should  be  treated  as  general  average 
is  apart  from  his  owe  practice,  which  gave  rise  to  tDe  P^™"^ 
action,  at  least  beginning  to  be  recognized  in  tbe  P'"^'^^^  *:_ 
lusters  and  underwriters.     The  two  cases  ol  ^oo  7-  -^      .' 
h  0,  and  Walthew  v.  Mavrojani  ("),  do  not  really  ton^^^'»« 
.int.     In  each  of  these  cases  a  vessel  having  *'^^"  ^JV  „„  IT 
iy  stranded,  so  that  the  damage  thereby  ca"S*=^  ^'^l  ^,f 
particular  average  loss,  was  got  off  and  taKen  ^ 

r  repair  at  considerable  expense  after  the  ^/^'"S",  ^  j,, 

ishipped,  landed,  and  warehoused  in  safety. 
,,,c.E.b,m  (.,,E.«,5o«:."'--'W°''"- 
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tempted  unsuccessfully  to  make  the  cargo  contribute  to  such 
expense  as  general  average.     There  can  be  no  doubt  as  to 
the  correctness  of  the  decisions  in  those  cases,  for  the  whole 
basis  of  any  general  average  claim  was  gone  as  soon  as  the 
cargo  was  unshipped.     The  vessel  was  got  oflf  and  put  into 
port  for  repair  not  to  avert  a  loss  to  the  whole  adventure, 
but  to  repair  the  particular  average  damage.     Lord  Camp- 
bell, C.  J.,  delivered  the  judgment  of  the  court  in  Job  v. 
Langton{\  and  in  the  course  of  his  judgment  said,  "That 
the  stranding  was  fortuitous,  arising  direcetly  from  perils 
of  the  sea,  and  that  the  expenses  must  therefore,  in  order  to 
constitute  general  average,  be  brought  within  the  category 
of  extraordinary  expenses  incurred  for  the  joint  benefit  of 
ship  and  cargo."     And  it  is  obvious,  from  the  whole  judg- 
inent,  that  l5)rd  Campbell  not  only  did  not  consider  that 
his  observations  would  be  applicable  to  the  case  of  a  volun- 
tary sacrifice,  but  *also  did  not  consider  that  there    [299 
was  any  conflict  between  his  then  decision  and  his  former 
judgment  in  Hall  v.  Janson  (').     There  is  nothing  in  the 
judgment  in  Walthew  v.  Mavrojani  (*)  which  alters  the  case. 
The  result  of  this  review  of  the  authorities  is  to  confirm  the 
opinion  which,  apart  from  authority,  we  entertain  and  have 
already  expressed  upon  the  question  submitted  to  us.     The 
practice  then  of  the  average  adjusters,  as  stated  in  the  special 
case,  appears  to  us  to  be  neither  founded  on  true  principles, 
nor  to  be  in  accordance  with  the  views  of  the  text- writers,  and 
so  far  as  there  is  case  authority  upon  the  matter,  it  appears 
to  us  to  be  opposed  to  legal  decisions.     It  is  a  practice,  too, 
which  has  not  been,  as  the  practice  in  Stewart  v.  West  India 
and  Pacific  Steam  Ship  Company  (*)  was,  made  a  part  of 
the  contract  between  the  parties,  and  therefore  constitutes  no 
impediment  to  our  giving  effect  to  the  objections  to  its  valid- 
ity; and  in  deciding  as  we  do  that  the  judgment  of  the  ma- 
jority of  the  court  below  was  right  and  should  be  affirmed, 
it  is  satisfactory  to  us  to  know  that  the  law,  as  laid  down 
in  the  judgment  of  the  court  below  and  of  this  court,  is 
placed  upon  a  footing  which  more  nearly  assimilates  it,  in 
matters  in  which  assimilation  is  desirable,  to  the  law  obtain- 
ing in  other  mercantile  and  maritime  communities. 

Judgment  ajffirTned, 

Solicitors  for  plaintiffs:  Meld,  Moscoe  &  Co,,  agents  for 
Bateson  &  Co.,  Liverpool. 

^ohcitors  for  defendants  :  Parker  &  Clarice. 

tn  1?'  J?%lP-  ^^^-  (')  I-a^  I^ep.,  8  Q.  B.,  88  ;  4  Eng.  R. 
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[B  Qaeen's  Bench  Dirision,  302.] 
March  22,  IBSO. 

[in  the  court  of  appeal.] 
302]  *Hawkksi,et  v.  Bradshaw.('). 

needing— Pai/mfTil  htle  Oo"rlSm<trat  Drfmca—Enthartattiiig  Dt/mce—R»la  of 
S»pre7ne  Court,  Order  IXI,  rule  1  ;  Order  XIVIl,  n./e  1—8  <t  7  Vict.  c.  96.  t.  2. 
The  derendant,  in  an  octiun  for  libfl  publinhed  in  a  newspaper,  admitted  the  pab- 
licaUon  of  the  allc(;ed  libel,  but  pleaded  that,  with  tho  cxcc]>tiun  of  the  innuendoes 
alleged  in  the  statement  of  claim,  Ibc  libel  was  true.  In  the  alternative  be  pleaded 
the  iDsertiun  of  a  full  apology  In  the  newspaper,  under  S  di  7  VicL  c.  OS,  and  bIbo  a 


Appeal  from  the  jndgmentof  the  Queea's  Bench  Divistoii 
In  favor  of  the  plaintiff  ('). 

Cave,  Q.C.,  and  J.  Dunn,  for  the  plaintiff. 

W.  Oraham,  for  the  defendant. 

The  following  caaeawere  cited  :  Berdanv.  Oreenwood {*), 
Spurv.  Hallif),  O'Brien  v.  dementi^).  Oolding  v.  Whar- 
ton Saltworks  Co.  (*),  Watson  v.  Rodwell  ('). 

Bramwell,  L.J,:  I  am  of  opinion  that  the  appeal  must 
be  allowed.  I  think  the  case  is  concluded  by  authority: 
303]  Berdan  v.  *Greenwood{')  is  in  point.  It  is  true  it  is 
there  said  that  possibly  actions  to  try  a  right  and  of  defa- 
mation, or  on  which  the  defiance  is  grounded  on  fraud,  may 
not  fall  within  the  general  rule,  but  that  is  said  as  a  matter 
of  precaution,  it  being  unnecessary  in  that  case  expressly  to 
decide  how  far  the  rule  extended  ;  but  I  ara  of  opinion  that 
the  rule  is  of  general  application  and  applies  to  aclioas  for 
libel.  I  entirely  agree  with  that  case  and  the  reasoning  on 
which  it  is  founded,  and  it  is  perhaps  unnecessary  to  sa.y 
more  than  this  in  support  of  the  argument  that  a  plea  of 
payment  into  court  can  be  pleaded  with  a  plea  of  justifica- 
tion in  an  action  for  libel.  But  I  may  add  as  to  the  conten- 
tion whether  the  case  comes  within  Order  xxvii,  rule  1,  that 
I  see  no  ground  for  supposing  it  does  come  within  that  order. 
That  order  does  not  mean  if  a  man  avails  himself  of  his  righ  t 
to  plead  several  defences,  the  pleadings  should  be  struck 

-    "^  '    tt  shows  it  applies  to  those  pleadings  which 

or  which  tend  to  prejudice,  embarrass  or  de- 
ial  of  the  action,  these  may  be  struck  out. 

aDiv.,  23.  {*)  IBM.  4  W.,43I. 

(')  IQ.  B.  D.,W4. 
(>)  3  Ch.  D.,  380. 
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Here  the  plaintiff  is  not  prejudiced  or  embarrassed:  lie  is 
embarrassed  only  in  the  sense  that  he  would  be  if  the  Stat- 
ute of  Limitations  were  pleaded  ;  but  he  would  in  that  case 
have  very  little  chance  of  getting  it  set  aside.     Such  a  state- 
ment of  defence  might  embarrass  him  in  conducting  his 
case,  if  he  has  no  cause  of  action,  but  not  in  dealing  with 
his  adversary's  case  if  that  is  frivolous.     A  man  brings  an 
action  against  another,  and  says  by  reason  of  your  negli- 
gence my  horse  was  killed,  the  defendant  says  he  is  not 
gnilty  of  that  negligence,  but  £10  is  sufficient  satisfaction  ; 
why  should  he  not  plead  those  defences  together?    Now 
take  the  case  for  an  action  for  libel ;  the  defendant  says  he 
did  not  publish  the  libel,  but  rather  than  contest  an  action 
he  pays  £5  into  court,  why  should  he  not  do  so  ?    Take  an- 
other case  where  the  defendant  says  it  is  no  libel,  but  rather 
than  contest  that  question  I  will  pay  £6  into  court.     Then- 
take  another  case,  where  the  defendant  says  the  libel  is  true  ; 
why  should  he  not  in  that  case  be  allowed  to  pay  £5  into 
court  rather  than  contest  it?    Mr.  Ha wkesley  ought  either 
to  treat  the  40^.  paid  into  court  in  this  case  with  contempt 
and  go  down  to  trial,  where  his  counsel  would  urge  that  the 
money  paid  into  court  was  inadequate  *and  his  client   [304 
was  entitled  to  greater  damages,  or  if  the  40^.  compensation 
is  really  enough,  he  never  ought  to  have  brought  the  action. 
But  it  is  said,  suppose  the  case  of  an  action  brought  by  a 
plaintiff  to  clear  his  character,  the  defendant  pays  40^.  into 
court,  the  plaintiff  does  not  want  damages,  what  is  he  to  do? 
I  think  his  course  is  to  take  the  cause  down  to  trial,  and  his 
counsel  would  say  that  the  plaintiff  has  not  brought  the  ac- 
tion for  the  purpose  of  recovering  damages,  but  for  the  vin- 
dication of  his  character,  and  that  if  the  defendant  apologizes 
and  pays  another  40^.  in  addition  to  that  paid  into  court, 
tbe  plaintiff  will  be  satisfied.     In  such  a  case  no  difficulty 
arises  except  from  the  fact  that  the  plaintiff  has  not  got  a 
good  case.     I  think  the  defendant  is  the  person  who  is  em- 
barrassed.    Suppose  he  does  not  know  whether  the  alleged 
iipei  18  a  libel  or  not,  and  he  pays  405.  into  court,  at  the 
^me  time  pleading  that  it  is  no  libel,  and  a  justification,  is 
lie  lo  nave  his  defence  struck  out  by  a  judge  at  chambers? 
X  can  understand  a  possibility  of  a  difficulty  arising  where  a 
to  tr^^n       ^pat  he  has  a  right  of  way,  and  brings  an  action 
ItytrJ^     L     T^8l^^>  ^^^n  then  if  the  defendant  pays  money 
cour^^     ^^^'^  ^  ^^'^^^^  ^^  ^^^  ^S^^  of  way,  the  plaintiff's 
thi^  ^ti^^  ?^  ^^^^   ^^  trial.     It  seems  to  me  to  be  only 
^^asouable  that  if  a  defendant  pays  money  into  court  he 
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should  not  be  precluded  from  setting  up  any  other  defence 
he  may  have  to  an  action  brought  against  him. 

Baggallay,  L.J.:  I  have  fully  considered  the  case  of 
Berdan  v.  Greenwoodi^),  I  am  satisfied  that  it  was  rightly 
decided.  It  has  been  further  argued  that,  as  the  master  at 
chambers  and  the  divisional  court  have  exercised  their  dis- 
cretion in  striking  out  the  defence  as  embarrassing,  this 
court  ought  not  to  interfere  with  that  discretion  ;  and  in  sup- 
port of  this  contention  Oolding  v.  Wharton  Saltworks  Co,  (") 
and  Watson  v.  Rodwell  (*)  have  been  cited.  In  those  cases 
no  doubt  the  court  refused  to  interfere  with  the  exercise  of 
a  mere  discretion,  but  the  present  case  was  determined  upon 
principle,  the  court  deciding  as  matter  of  law  that  these 
aefences  ought  not  to  be  pleaded  together. 
305]  *Thesigeb,  L.J.:  The  judgment  of  this  court  in 
Berdan  v.  Greenwood  (*)  laid  down  a  general  rule ;  by  that 
rule  we  are  bound.  The  only  question  is,  whether  this  par- 
ticular case  constitutes  an  exception  to  it.  The  court  below 
did  not  decide  this  case  qu  the  ground  that' by  reason  of  the 
special  circumstances  this  pleading  was  embarrassing,  but 
on  thie  ground  that  the  case  was  one  of  a  class  which  is  taken 
out  of  the  rule  laid  down  in  Berdan  v.  Greenwood  {^\  I 
need  not  repeat  what  was  there  said.  It  is  sufficient  for  me 
here  to  say  that  the  rule  is  founded  upon  the  principle  that 
when  a  man  is  threatened  with  an  action,  if  he  thinks  proper 
to  stop  that  action  by  a  payment  of  money,  he  should  be 
entitled  to  do  so,  and  should  not  be  prevented  at  the  same 
time  from  saying  that  the  plaintiff  has  no  cause  of  action. 
Is  the  position  of  a  plaintiff  in  an  action  of  libel  so  peculiar 
that  the  court  ought  in  his  favor  to  make  an  exception  1 
Take  the  case  of  an  action  for  libel  in  which  the  defendant 
pleads  a  payment  into  court  with  a  denial  of  the  libel  only, 
and  the  case  where  in  a  similar  action  the  defendant  pleads 
the  payment  into  court  with  a  justification  of  the  libel.  How 
is  the  plaintiff  in  either  case  embarrassed  by  this  mode  of 

{)leadiug?  In  the  first  case  the  defendant  says,  **I  did  not 
ibel  you,  but  if  I  did  I  made  you  amends  and  you  can  take 
the  money  out  of  court."  There  is  no  repetition  of  the  libel ; 
the  plaintiff  can  take  out  the  money  without  admitting  that 
there  is  any  imputation  on  his  character.  If  the  money  paid 
into  court  is  enough,  why  should  he  not  take  the  money  out 
of  court  and  stop  the  action  ?  If  the  money  paid  into  court 
is  not  enough  to  satisfy  the  damages  the  plaintiff  has  sus- 
tained, what  embarrassment  is  there  ?  He  can  join  issue  and 
try  the  question  of  libel,  and  also  whether  he  has  sustained 

(')  3  Ex.  D.,  261.  («)  1  Q.  B.  D.,  374.  (')  3  Ch.  D.,  380. 
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greater  damage  than  is  compensated  by  the  sum  paid  into 
court.  Now  take  the  other  case,  of  payment  into  court  with 
a  justification  pleaded.  In  that  case  one  state  of  circum- 
stances can  be  imagined — a  justification  of  libel,  which  in- 
volves a  serious  imputation  upon  the  plaintiff,  accompanied 
by  a  payment  of  money  into  court.  In  such  a  case  the  plain- 
tiff can  safely  go  down  to  trial  and  trust  to  juries  and  judges 
to  protect  him,  either  in  the  way  of  damages  or  of  costs  in 
the  event  of  the  justification  failing.  Supposing  on  the 
*other  hand  the  case  to  be  one  of  alleged  libel,  nearly  [306 
on  the  border  line  of  libel  and  no  libel, — it  may  be  said  that 
it  is  not  desirable  that  such  an  action  should  be  brought, — 
but  if  brought,  what  difficulty  has  the  plaintiff  in  acting  ? 
If  the  payment  is  enough  to  satisfy  the  damages,  the  case  is 
one  in  which  the  plaintiff  can  reasonably  take  the  money 
out  of  court ;  if  insufficient,  the  plaintiff  takes  the  case  down 
to  trial,  and  must  then  try  whether  it  is  a  libel  and  whether 
the  justification  can  be  disproved  as  well  as  the  sufficiency 
of  the  sum  paid.  But  it  is  further  said  that  the  payment  into 
court  is  made  under  Lord  Cam  bell's  Act,  and  that  the  course 
pursued  by  the  defendant  is  therefore  improper.  I  cannot 
accede  to  that  view.  Looking  at  the  whole  statement  of  de- 
fence, the  defendant  appears  to  have  claimed  the  benefit  of 
Lord  Campbell's  Act  as  well  as  of  the  Judicature  Acts ;  but 
assume  that  the  payment  were  made  under  Lord  Campbell's 
Act  alone,  how  is  the  matter  altered  ?  In  addition  to  pleas  at 
common  law,  pleas  under  this  act  were  given  to  proprietors 
of  newspapers.  Before  the  Judicature  Acts  they  could  not 
be  pleaded  with  other  pleas,  but  since  those  enactments 
either  a  plea  under  Lord  Campbell's  Act  can,  like  pleas 
generally,  be  pleaded  with  other  defences,  or  it  is  a  payment 
coming  under  Order  xxx,  and  therefore  falling  within  the 
rule  in  Berdan  y. Greenwood  (*). 

JudgTnent  reversed. 

Solicitors  for  plaintiff :    Wansey  &  Bowen. 
Solicitors  for  defendant :  Taylor,  Iloare  &  Taylor. 

(»)  3  Ex.  D.,  251. 

SeeMoak's  Van  Santvoord'sPl.,  595-  also  matters  in  mitigation  :    Peters  i7. 

8,  572.  Ulraer,  74  Penn.  St.  R.,  402  ;  Bennett  v. 

In  slander  defendant  may  plead  both  Matthews,  64  Barb.,  410;    Dolven  v. 

"not  goiltj"  and  a  justification,  and  Wilder,  7Kob.,  319. 

29  Eng.  Rep.  40 
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[5  Queen's  Bench  Dliialon,  307.] 

Feb.  28,  1880. 
[CROWN  CASE  RESERVED.] 

307]  *TnE  Queen  v.  Cramp. 

AboHlon,  atlempl  to  /"rocMre—JVoiioiur  ITting—H  d  26  Firf.  «.  100,  «.  B8. 

The  prisoner  waa  convicled,  under  2*  A  2S  VicI,  c.  100,  b.  68,  of  having  folo- 
nioualy  and  unlawfully  caused  to  be  taken  by  E.  V.  a  certain  "  noxious  thinK,"  to 
wit,  half  an  ounce  of  oil  of  juniper,  witli  intent  to  procure  thu  miacarriagu  of  the 
said  E.  V. 

It  wag  proved  that  quantities  of  oil  of  juniper  considerably  leaa  than  half  an 
ounce  are  commonly  taken  niedidnally  without  any  bad  effect,  but  that  a  half  ounce 
produt^a  ill  eifecta,  and  U  to  a  pregnaat  woman  dangerous. 

*"'  e  question  reserved  wa«  whether  there  waa  eridence  that  the  half  ounce  of  oil 


r  juniper  was  a  "  noxious  tiling 

iMd,  bv  the  court  (Lord  Coleriuge,  u,J.,  itenman,  J.,  I'ollock,  it,  iieia  ann 
Stephen,  JJ.),  that  there  waa  evidence  that  it  waa  a  "noiioua  thlog"  within  the 
statute,  and  that  the  conviction  was  right. 

TjiE  prisoner  was  convicted  before  Benman,  J.,  at  Maid- 
BtoDe,  on  an  indictment  which  alleged  Chat  he  "  feloniously 
did  nnlawfuUy  cause  to  be  taken  by  one  Ellen  Elizabeth 
Verrall  a  certain  noxious  thing,  to  wit,  a  large  quantity,  to 
■wit,  half  an  ounce  of  oil  of  juniper,  with  intent  feloniously 
to  procure  the  miscarriage  of  the  said  Ellen  Elizabeth  Ver- 
rall against  the  form  of  the  statute, "  &c. 

The  Btatuttt  referred  to  was  24  &  25  Vict.  c.  100,  s.  58. 
It  was  proved  that  the  prisoner  did,  with  intent  to  pro- 
cure the  miscarriage  of  Verrall  who  was  with  child  by  him, 
give  her  an  ounce  bottle  full  of  oil  of  juniper,  and  tell  her 
that  she  must  take  it,  half  of  it  at  a  time  in  two  doses,  and 
she  accordingly  on  the  following  morning  took  half  the 
contents  of  the  bottle,  which  caused  violent  sickness,  of 
which  she  informed  the  prisoner,  who  told  her  not  to  men- 
tion that  he  had  given  it  or  he  might  be  transported,  and 
said  that  she  would  not  now  have  a  child. 

She  did  not  in  fact  miscarry,  but  was  with  child  at  the 
time  of  the  trial. 

re  waa  evidence  that  the  bottle  given  by  the  prisoner 
ned  600  to  600  drops  of  oil  of  juniper,  that  oil  oE 
r  in  small  quantities  of  from  5  to  20  drops  is  corn- 
used  without  any  bad  effects  as  a  diuretic  and  other- 
wise, but  that  taken  in  a  *dose  of  half  an  ounce  it 
1  a  powerful  stimulant  and  irritant,  and  produces  vio- 
irging  and  vomiting  which  would  have  a  tendency  to 
■e  miscarriage,  by  reason  of  the  shock  to  the  system, 
le  straining  of  the  parts,  consequent  upon  the  purg- 
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iDg  or  vomiting,  and  that  a  dose  of  half  an  ounce  of  oil  of 
juniper  would  be  a  very  dangerous  dose  to  administer  to  a 
pregnant  woman  ;  but  the  danger  would  consist  in  the  high 
probability  of  its  causing  miscarriage,  which  is  always 
more  or  less  dangerous  to  a  woman,  and  not  in  the  prob- 
ability of  any  mischief  of  any  other  kind. 

It  was  contended  for  the  prisoner  that  there  was  no  evi- 
dence of  the  prisoner  having  caused  "a  noxious  thing" 
within  the  meaning  of  the  statute  to  be  taken,  as  the  evi- 
dence only  showed  that  oil  of  juniper  would  be  noxious 
when  taken  in  excess. 

The  learned  judge  told  the  jury  that  if  they  were  satis- 
fied that  the  prisoner  had  given  the  prosecutrix  the  full 
ounce  bottle  of  oil  of  juniper,  and  told  her  to  take  half, 
with  the  intent  of  causing  her  to  miscarry,  and  if  they 
thought  that  such  a  dose  of  oil  of  juniper  was  a  noxious 
thing,  as  being  calculated  to  injure  the  health  of  the  prose- 
cutrix by  causing  her  to  miscarry,  they  might  find  him 
guilty,  which  they  did. 

No  case  was  cited  at  the  trial  upon  the  question,  but  the 
counsel  for  the  prisoner  having  subsequently  called  the  at- 
tention of  the  learned  judge  to  the  case  of  Reg.  v.  Hen- 
nah  ('),  he  stated  the  above  case  for  the  consideration  of  this 
court,  directing  attention  to  the  case  of  Reg.  v.  Isaacs  {*). 
The  question  reserved  was  whether  there  was  evidence  that 
the  half  ounce  of  oil  of  juniper  taken  by  the  prosecutrix 
was  a  "noxious  thing"  within  the  meaning  of  s.  58  of  24 
&  25  Vict.  c.  100.  If  so,  the  conviction  was  to  stand.  If 
otherwise,  to  be  quashed.  - 

Douglas  Kingsford  {F.  Mead  with  him),  for  the  pris- 
oner :  The  contention  on  behalf  of  the  prisoner  is  that  the 
expression  "noxious  thing"  means  something  ejusdem, 
generis  with  poison,  and  that  this  is  apparent  from  the  con- 
text, the  offence  being  the  administration  "of  poison  or 
other  noxious  thing." 

^  [Lord  Coleridge,  C.  J.:  A  poison  is  not  necessarily  nox- 
ious *in  all  cases,  ^t  may  be  harmless  if  administered  [309 
in  minute  quantities. 

Stkpuen,  J.:  A  thing  may  become  noxious  simply  by 
being  administered  in  excess.] 

ihe  statute  does  not  make  it  an  offence  to  administer, 
with  the  forbidden  intent,  harmless  substances  even  in  ex- 
cessive doses.  The  offence  is  administering  a  thing  in  itself 
noxious. 

57a  ^^  ^"^ '  ^*  ^"  ^^^ •  ^^  ^°e-  ^®P'        (')  32  L.  J.  (M.C.),  62 ;  L.  A  C,  220. 
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The  following  cases  were  cited :  Reg.  v.  Henndh  (') ;  Reg. 
T.  Isaacs  (') ;  Reg.  v.  Perry  ('), 

A.  B.  Kelly,  for  the  prosecution,  waa  not  called  npoti. 

Lord  Coleridge,  C.J.:  The  conviction  ia  one  that  should 
be  affirmed.  The  intent  with  which  the  oil  of  juniper  was 
given  was  proved,  and  it  was  further  proved  that  it  was  nox- 
ious in  the  quantity  administered.  What  is  a  poison  ?  That 
which  when  administered  is  injurious  to  health  or  life,  such 
is  the  detinition  of  the  word  poison.  Some  things  adminis- 
tered in  small  quantities  are  useful,  which,  when  adminis- 
tered in  large  quantities,  are  noxious.  In  the  present  case 
the  oil  of  juniper  as  administered  was  aoxious.  The  case  is 
within  the  statute. 

In  the  case  of  Reg.  v,  Isaacs  (')  the  drug  was  not  shown 
to  be  capable  of  doing  harm.  In  that  of  Reg.  v.  Perrp{') 
the  quantity  was  so  small  as  to  be  innocuous,  and  that  was 
also  the  case  in  Reg.  v.  HennaJi  ('),  the  thing  there  taken 
was  not  noxious  in  the  form  taken, 

Denman,  J,:  I  am  of  the  same  opinion.  Where  a  per- 
son administers  with  the  improper  and  forbidden  intent  large 
quantities  of  a  thing  which  so  administered  is  noxious,  though 
when  administered  in  small  quantities  it  is  innocuous,  the 
case  falls  within  the  statute.  I  entertained  no  doubt  upon 
the  point  myself. 

Pollock,  B.,  concurred. 

Field,  J.:  The  statute  si)eak8  first,  of  poisons,  eecondly, 
of  other  things.  If  the  thing  administered  is  a  recognized 
310]  poison  the  *offence  may  be  committed,  though  the 
quantity  given  is  bo  small  as  to  be  incapable  of  doing  harm. 
What  was  the  thing  administered  in  the  present  case  ?  So 
much  oil  of  juniper.  Was  this  proved  to  be  noxious?  IC 
was,  consequently  it  was  a  "noxious  thing," 

Stephen,  J.:  This  case  stands  on  the  same  principle  aa 
Reg.  V.  IIennah{').  Everything  which  is  noxious  is  a 
"noxious  thing."  With  regard  to  the  meaning  of  "poison," 
there  are  certain  things  which  have  acquired  the  name  of 
poisons,  and  as  to  these  possibly  if  a  small  qnantitj^  only 
were  administered  the  administration  migbtcome  within  the 
statute. 

Conviction  ajffirmed. 

Solicitorsforprosecution:  Gripps & SonyTnnhriA^e  Wells, 
isoner :  J)e  Jersey,  Micklem  &  Son,  for  J. 
:field. 
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[6  Queen's  B'^nch  Division,  310.] 
March  16,  1880. 

[in  the  court  of  appeal.] 

The  Pharmaceutical  Society  of  Great  Britain  v. 
The  London  and  Provincial  Supply  Association, 
Limited. 

Pharmacy  Act,  1868  (31  cfr  82  Vict,  c.  121),  88.  \,  15 — Corporation  aetin^f  m  Chemist 

and  Druggist — Liability  to  Penalties — " Person" 

In  83.  1,  15  of  the  Pharmacy  Act,  1868 — which  prohibit  under  a  penalty  any  per- 
son, not  being  a  duly  registered  pharmaceatieal  chemist,  from  keeping  open  shop  for 
the  sale  of  poisons  or  using  the  name  of  chemist  or  dru^^st — the  word  "  person  * 
does  not  include  a  corporation,  and  the  penalty  cannot  be  recovered  from  an  incor- 
porated company  for  keeping  a  chemist's  shop  as  described  in  the  act. 

Judgtaent  of  the  Queen's  Bench  Division  (4  Q.  B.  D.,  313 ;  28  Eng.  R., '775) 
reversed. 

Appeal  of  the  defendants  from  the  judgment  of  Cock- 
burn,  C.  J.,  and  Mellor,  J.,  overruling  a  decision  of  the  judge 
of  the  county  court  of  Bloomsbury,  in  an  action  for  a  pen- 
alty under  the  Pharmacy  Act,  1868  (31  &  32  Vict.  c.  121). 

The  facts  of  the  case  are  fully  set  forth  in  the  judgment 
delivered  by  Cockburn,  C.J.  (*) ;  and  it  is  here  necessary  to 
make  only  the  following  short  statement  of  them. 

*The  defendants  were  a  limited  company,  regis-     [311 
tered  under  the  Companies  Act,  1862,  1867.     Amongst  other 
kinds  of  business  carried  on  by  them,  they  kept  an  open 
shop  for  retailing,  dispensing,  and  compounding  poisons, 
within  the  meaning  of  the  Pharmacy  Act,  1868.     The  shop 
was  under  the  management  of  a  shareholder  and  two  assist- 
ants :  these  three  were  duly  qualified  under  that,  statute, 
but  the  managing  director  was  not  so  qualified. 

Feb.  23.  A.  Wills ^  Q.C.,  and  F Inlay ^  for  the  defendants : 
The  defendants  are  not  liable  to  be  sued  for  the  penalty  im- 
posed by  the  Pharmacy  Act,  1868,  s.  16  ;  they  are  registered 
under  the  Companies  Acts,  1862,  1867,  and  are  a  body  cor- 
porate ;  therefore  they  are  not  a  "  person  "  within  the  mean- 
ing of  the  Pharmacy  Act,  1868,  ss.  1,  15. 

First,  it  is  contended  for  the  defendants  that  in  modern 
legislation  wherever  it  is  intended  to  apply  the  provisions 
of  a  statute  to  corporations,  either  they  are  included  in  the 
^nacting  clauses  by  express  terms,  or  a  section  is  inserted 
declaring  that  they  shall  be  comprehended  in  some  word 
used  in  the  statute.  It  is  true  tliat  the  word  "  person  "  may 
of  itself  include  a  corporation,  but  at  the  present  day  this 

0)  4  Q.  B.  D..  813,  at  p.  315 ;  28  Eng.  R.,  776. 
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construction  is  not  to  be  adopted  without  good  reason.  As 
an  indication  of  tlie  intention  of  the  Legislatiire  it  may  be 
mentioned  that  in  the  act  for  shortening  the  language  used 
in  acts  of  Parliament  (13  &  14  Vict.  c.  21,  s.  4)  it  is  not  pro- 
vided that  *' person"  shall  include  a  corporation.  7  &  8 
Geo.  4,  c.  28,  s.  14,  which  declares  that  statutes  as  to  crimi- 
nal matters  shall  extend  to  corporations,  is  not  in  point  for 
the  present  case  which  is  a  civil  proceeding;  but  it  shows 
that  in  the  opinion  of  the  Legislature  express  enactment  is 
as  a  rule  necessary  to  bring  corporations  within  the  provi- 
sions of  a  statute.  A  similar  view  of  the  law  was  adopted  by 
Lord  Coleridge,  C.  J.,  in  Guardians  of  St  Leanard's^  Shore- 
ditch  V.  FranJclini^).  It  was  held  in  Harrison's  Case{^) 
that  the  word  "person"  in  a  statute  as  to  forgery  did  not 
extend  to  corporations :  this  is  a  decision  which  goes  very 
far  in  favor  of  the  defendants,  for  corporations  were  clearly 
within  the  mischief  which  it  was  intended  to  remedy.  In 
312]  many  statutes  passed  in  1868,  and  also  *before  and 
after  that  year,  an  interpretation  clause  has  been  inserted 
declaring  that  the  word  "person"  shall  include  a  "corpo- 
ration." The  plaintiffs  may  rely  upon  2  Ins.,  722 ;  but  the 
passage  alleged  to  be  in  point  is  not  a  decision,  it  is  a  mere 
dictum  as  to  the  construction  of  a  particular  statute. 

Secondly,  it  is  submitted  that  upon  a  review  of  the  pro- 
visions of  the  Pharmacy  Act,  1868,  it  is  clear  that  the  word 
"person,"  as  used  therein,  cannot  apply  to  corporations; 
and  in  order  to  ascertain  the  meaning  of  the  language  used 
in  a  statute,  it  is  always  advisable  to  look  at  the  context: 
Walker  v.  Richardson  (').  Some  of  the  sections  of  the  Phar- 
macy Act,  1868,  relate  to  examination,  registration,  and 
death  of*  persons;  these  are  obviously  inapplicable  to  corpo- 
rations. 

Thirdly,  even  if  the  statute  comprehends  corporations, 
the  defendants  are  protected,  inasmuch  as  those  who  man- 
aged the  shop  were  duly  qualified  :  Raynard  v.  Chase  (*). 

Feb.  25.  >8^/r  J,  Holker^  A.G.,  and  Lumley  Smithy  for  the 
plaintiffs:  In  a  statute  the  word  "  person,"  ^r  ma /"ac/c?, 
includes  a  corporation,  and  the  intention  of  the  Legislature 
in  passing  the  Pharmacy  Act,  1868,  would  be  defeated,  if 
that  word  were  held  to  be  restricted  to  individuals.  The  ob- 
ject of  the  statute  was  to  regulate  the  sale  of  poisons,  and 
the  mischief  intended  to  be  remedied  was  the  facility  with 
which  poisons  might  be  obtained  ;  it  was  wished  to  fix  upon 
some  one  who  should  be  responsible  for  carrying  on   the 

(')  3  C.  P.  D.,  377.  (')  2  M.  A  W.,  882. 

(«)  1  Leach,  C.  C,  180.  (*)  1  Burr.,  2. 
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business  of  a  druggist  in  a  proper  manner ;  but  if  the  con- 
struction contended  for  by  the  defendants  be  correct,  they 
may  sell  poisons  in  large  quantities  without  incurring  any 
penalty.  There  is  no  reason  in  law  why  a  corporation  should 
not  be  liable  to  a  penalty  in  an  action  :  it  may  be  sued  for  a 
tort,  Yarborough  v.  Bank  of  England (^)\  and  it  may  be 
indicted  for  a  misfeasance,  such  as  creating  a  nuisance.  If 
the  procedure  for  recovering  the  penalty  had  been  by  infor- 
mation before  justices,  the  defendants  would  have  been  liable 
by  force  of  7  &  8  Geo.  4,  c.  28,  s.  14,  and  it  will  be  a  singu- 
lar result  if  the  defendants  are  exempt  because  the  Legisla- 
ture has  directed  the  penalty  to  be  recovered  by  an  action 
in  the  county  court. 

*A.  Willis^  Q.C.,  in  reply:  At  the  time  when  the  [313 
Pharmacy  Act,  1868,  was  passed,  probably  it  was  not  con- 
templated that  corporate  bodies  would  sell  poisons  ;  and  if 
the  Legislature  had  no  intention  to  include  them,  they  ought 
not  to  be  held  liable  to  the  penalties  because  this  court  may 
think  that  they  fall  within  the  mischief  aimed  at  by  the 
statute. 

Cut.  adv.  Tmlt. 

March,  16.  The  following  judgments  were  delivered : 
Bramwell,  L.  J.:  I  am  of  opinion  that  this  appeal  must 
be  allowed.  I  think  the  word  "person"  in  s.  15  of  the 
Pharmacy  Act,  1868,  does  not  include  a  corporation.  That 
the  word  "person"  may  include  "corporation,"  I  will  not 
deny.  Though  at  the  same  time,  considering  the  way  in 
which  statutes  are  now  drawn,  that  wliere  "corporation"  is 
meant,  it  is  always  named, — at  least  there  is  no  modern 
instance  to  the  contrary, — that  when  the  Legislature  made  a 
general  interpretation  clause  that  "person"  should  be  male 
and  female,  plural  and  singular,  &c.,  it  did  not  include  cor- 

1)oration,  I  should  be  reluctant  to  hold  that  in  any  particu- 
ar  statute  "person"  included  "corporation,"  unless  there 
was  strong  reason  so  to  do.  In  this  case  there  is,  in  my 
opinion,  no  such  reason,  but  the  contrary.  Sections  1  and 
16  of  the  act  create  an  "offence,"  and  provide  for  its  pun- 
ishment. But  for  s.  15,  s.  1  would  create  a  misdemeanor 
punishable  by  indictment,  fine  and  imprisonment.  But 
offences,  certainly  offences  of  commission,  are  tlie  offences 
of  individuals,  not  of  corporations.  A  corporation  cannot 
have  the  mens  rea.  I  do  not  say  that  a  corporation  cannot 
be  guilty  of  an  offence  of  nonfeasance — it  certainly  can  be : 
but  though  if  the  Legislature  pleased  it  might  enact  that  a 

(»)  16  East,  6. 
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corporation  should  in  a  certain  event  be  taken  to  have  com- 
mitted an  offence,*  it  must  be  tsikiin  prima  facie  that  in 
speaking  of  " offenders"  it  speaks  of  individuals.  If  a 
statute  were  to  say  that  any  person  publishing  a  libel  should 
be  guilty  of  an  offence,  or  that  no  person  should  publish  a 
libel,  a  corporate  printing  company  publishing  a  libel 
would  not  be  guilty  in  its  corporate  capacity,  but  the  indi- 
viduals publishing  would  be  the  offenders.  So,  for  instance, 
as  to  the  sale  of  beer  or  of  spirits.  No  doubt  if  there  was 
strong  reason  for  saying  ''person"  in  this  statute  meant 
314]  "corporation,''  one  ought  *so  to  hold  :  as,  for  ex- 
ample, if  the  mischief  to  be  prevented  could  not  be  other- 
wise. That  is  not  so  here,  for  the  individual  offender  may 
be  got  at.  If  the  servant  or  shopman  of  a  corporation  sells 
poison,  not  being  a  pharmaceutical  chemist  and  registered 
under  the  act,  it  will  be  no  answer  to  an  action  for  the  pen- 
alty .to  say  that  he  did  it  as  servant  whether  of  an  individual 
or  a  corporation  not  qualified.  If  the  act  is  in  itself  un- 
lawful, it  is  not  the  less  so  because  done  as  servant.  If  it 
would  be  lawful  because  the  servant  was  qualified,  though 
his  employer  was  not,  I  think  the  statute  is  shown  by  this 
construction  to  be  all  the  more  reasonable,  as  in  that  case  a 
corporation  is  on  the  same  footing  as  a  partnership,  and 
there  is  no  reason  why  it  should  not  be.  It  may  be  asked 
how  is  the  "keeping  open  shop"  to  be  reached.  The  ser- 
vants do  not  keep  it  open.  No,  but  the  directors  or  man- 
agers do  ;  they  are  the  offenders  in  that  case.  I  cannot  see 
how  they  could  deny  that  they  kept  open  the  shop.  They 
do.  They  do  it  in  fact.  If  they  committed  a  public  nui- 
sance by  smells,  vapors,  or  otherwise,  in  the  preparation, 
or  (if  supposable)  in  the  sale  of  their  drugs,  they  and  not 
the  corporation  would  be  indictable.  I  see  no  reason  then 
for  including  "  corporation"  in  the  word  "person."  I  see 
many  the  other  way.  It  is  remarkable  that  "person "  never 
includes  "  corporation"  in  any  other  isection  of  this  statute. 
It  is  manifest  that  "  persons"  in  the  preamble  keeping  open 
shops,  and  "persons"  known  as  chemists  and  druggists, 
mean  individuals:  for  they  are  "persons"  who  it  is  expe- 
dient "  should  possess  a  competent  practical  knowledge." 
Then  such  "persons"  are  to  be  examined.  It  is  manifest 
that  "persons"  there  does  not  include  corporations :  why 
should  it  in  s.  1  ?  So  "persons"  in  s.  3,  who  have  been  as- 
sistants, cannot  include  corporations.  Nor  the  "  person  "  in 
8.  4  who  is  to  be  of  full  age.  Nor  the  "persons"  in  s.  6 
who  had  been  admitted  pharmaceutical  chemists,  for  no  cor- 
poration had  been.     Nor  the  "person"  in  s.  6,  for  a  cor- 


Vol.  v.]  QUEfiJTS  BENCH  DIVISION.  321 

Pharmaceutical  Society  v.  London  Supply  Association.  1880 

poration  never  could  have  a  "  certificate  of  competent  skill." 
Nor  the  *'  person  "  in  s.  10  who  is  a  person  that  may  die.  In 
short, ''  person  "  in  no  other  section  of  this  act  includes  ''  cor- 
poration." Further  than  this,  I  am  by  no  means  certain  that 
the  statute  is  not  levelled  at  the  individual  actually  acting, 
and  not  (at  least  in  all  cases),  his  employer.  Who  would  be 
liable  under  s.  15  for  *compounding  medicines  of  the  [315 
British  Pharmacopoeia  otherwise  than  according  to  its  formu- 
laries :  Surely  the  actual  person  compounding.  Sect.  16  sup- 
poses there  may  be  a  qualified  assistant  and  not  a  qualified 
master  :  again  s.  17,  which  specially  provides  that  for  cer- 
tain matters  the  master  is  liable,  seems  to  suppose  that  other- 
wise he  would  not  be.  Then  s.  18  and  the  following  where 
they  use  the  word  "  person  "  clearly  do  not  mean  corpora- 
tion. There  is  this  advantage  as  I  have  said  in  this  con- 
struction, that  it  does  not  exclude  a  corporation  from  the 
benefit  of  carrying  on  this  business,  nor  the  public  from 
dealing  with  them.  It  is  not  needlessly  in  restraint  of  trade, 
as  it  otherwise  would  be,  at  least  not  directly.  If  it  does  in- 
directly operate  to  preclude  a  corporation  carrying  on  the 
trade,  however  qualified  all  its  members  may  be,  it  is  to  be 
regretted.  But  then  there  is  no  need  for  making  '*  person" 
include  "corporation,"  nor  for  creating  the  novelty  of  a 
corporate  offence.  It  only  would  operate  against  a  corpo- 
i-ation  as  it  would  against  a  partnership. 

Farther,  how  is  this  the  act  of  the  corporation,  if  it  is  un- 
lawful ?  For  if  it  is,  it  is  ultra  vires  of  the  directors.  An 
assistant  hired  by  them  to  sell  these  poisons,  if  so  doing  is 
unlawful,  could  maintain  no  action  against  the  corporation. 
They  would  have  a  good  defence.  Of  course,  if  by  their  ar- 
ticles of  association  poisons  are  expressly  to  be  sold,  their 
sale  would  not  be  ultra  vires^  but  that  does  not  appear  in 
this  case ;  and  at  all  events  the  possibility  is  a  reason  for 
fixing  the  individual,  and  not  the  corporation. 

In  the  result,  considering  the  way  in  which  modern  stat- 
utes are  drawn,  that  corporations  are  specified  where  corpo- 
rations are  meant,  that  offences  are  wilful  breaches  of  law 
or  inattention  to  its  commands,  and  so  the  act  of  the  indi- 
vidual offending  ;  that  there  is  no  reason  for  holding  corpo- 
rations to  be  within  the  act,  that  there  are  reasons  to  the  con- 
trary, and  that  in  no  other  section  of  this  act  does  "  persons" 
mean  '* corporations."  I  am  of  opinion  that  it  does  not  in 
these  sections.  I  am  aware  that  the  penalty  is  recoverable 
by  plaint  in  the  county  court  (16  &  16  Vict.  c.  56) ;  but  the 
sum  recovered  is  at  the  disposition  of  the  Crown  (s.  14), 
and  it  is  a  penalty,  and  the  act  an  *' offence,"  and  the  per- 
29  Eng.  Rep.  41 
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son  an  "offender."  I  am  also  aware  that  there  is  ground 
for  saying  that  under  a.  15  all  of  several  partners  keeping  a 
31 6]  shop  must  be  *qualiiied,  though  none  attend,  and  the 
shopman  need  no.t  be  qualified.  If  so,  it  may  be  said  so 
must  all  the  shareholders  and  directors  of  a  corporation.  I 
do  not  know.  The  act  may  have  a  more  limited  meaning, 
and  be  more  reasonable.  If  not,  still  this  furnishes  no  ar- 
gument in  favor  of  **  person"  meaning  " corporation." 
But  anyhow,  this  construction  will  effect  the  object  of  the 
statute  ;  for  if  that  is  to  impose  the  penalty  on  the  person 
actually  doing  the  prohibited  act,  unless  himself  qualified, 
e.g.,  the  shopman,  this  opinion  will  not  affect  his  liability. 
If  the  intention  is  to  impose  the  penalty  on  the  person  actu- 
ally doing  the  prohibited  act,  unless  the  master  or  employer 
or  principal  is  qualified,  this  opinion  will  not  affect  that  lia- 
bility. If  the  statute  means — it  can  have  no  other  object 
except  this — to  impose  the  penalty  on  him  who  commands 
the  prohibited  act  to  be  done,  unless  he  is  qualified,  this 
opinion  will  not  affect  his  liability.  And  if  the  penalty  at- 
taches to  several,  unless  all  are  qualified,  they  will  be  liable, 
notwithstanding  this  opinion.  While  it  will  avoid  this  ab- 
surdity, that  a  corporation,  though  all  its  members,  all  its 
directors,  and  all  its  servants  are  qualified,  could  not  law- 
fully sell,  nor  acquire  the  power  lawfully  to  sell,  the  articles 
in  question.  The  statute  was  not  meant  to  interfere  with 
freedom  of  trade.  It  was  for  the  protection  of  the  public 
and  not  of  chemists  ;  for  whose  benefit  alone  this  proceed- 
ing I  suspect  is  taken. 

Baggallay,  L.J.:  I  agree  in  opinion  that  this  appeal 
should  be  allowed. 

In  modern  times,  when  the  Legislature  has  intended  that 
the  word  "  person,"  or  any  other  word  primarily  importing 
an  individual,  should  in  any  particular  statute  include  a 
corporation,  it  has  been  usual  to  introduce  an  interpreta- 
tion clause,  declaring  that  the  word  shall  have  such  extended 
meaning ;  and  in  the  year  1868,  the  year  in  which  the  act 
now  under  consideration  was  passed,  at  least  four  other  acts 
were  passed  into  which  such  a  clause  was  introduced, 
namely,  the  Sea  Fisheries  Act  (c.  45),  the  Curragh  of  Kil- 
dare  Act  (c.  60),  the  Regulation  of  Railways  Act  (c.  119), 
and  the  Artsians  and  Laborers  Dwellings  Act  (c.  130) ;  and 
in  another,  the  Fairs  (Ireland)  Act  (c.  12),  the  word  ''own- 
ers" was  declared  to  have  the  same  meaning.  Now  the 
317]  *omission  from  Lord  Brougham's  Act  (13  &  14  Vict, 
c.  21)  of  any  general  declaration  that  the  word  "person," 
when  used  in  subsequent  statutes,  shall  include  a  corpora- 
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tion,  and  the  absence  from  the  act  under  consideration  of 
any  such  interpretation  clause,  to  my  mind  strongly  sup- 
port the  view  that  the  Legislature  had  no  intention  that  the 
word  ''person,"  where  used  in  the  act,  should  include  a 
corporation. 

It  probably  is  the  fact,  as  was  suggested  in  argument,  that 
at  the  time  when  the  act  passed  it  was  not  in  the  contempla- 
tion of  the  Legislature  that  a  corporate  body  would  embark 
in  the  business  of  selling  or  of  dispensing  or  compounding 
poisons,  and  that  consequently  it  had  no  intention  of  either 
including  or  excluding  a  corporation  when  using  the  word 
"person."     But,  however  this  may  be,  it  must,  I  think,  be 
admitted  that,  although  an  act  may  not  contain  a  declara- 
tion that  the  word  "person"  shall  include  a  corporation, 
and  although  it  may  be  clear  that  the  Legislature  could  not 
reasonably  be  presumed  to  have  had  any  intention  in  the 
matter,  yet  il  it  should  be  clear  from  the  general  scope  and 
purport  of  the  act  that  the  selling,  dispensing,  or  compound- 
ing of  poisons  by  a  corporation  would  or  might  be  within 
the  mischiefs  intended  to  be  guarded  against,  and  if  the  ex- 
tending the  meaning  of  the  word  ''  person  "  so  as  to  include 
a  corporation  would  enable  the  necessary  protection  to  be 
given,  such  an  interpretation  may  and  ought  to  be  adopted. 
But  when  I  turn  to  the  act  now  under  consideration,  I  can 
find  nothing  to  lead  me  to  such  a  conclusion.     The  object  of 
the  act  is  to  prevent  the  selling,  dispensing,  or  compounding 
of  poisons  by  unqualified  persons.     A  corporation  cannot 
of  itself  sell,  dispense,  or  compound  ;  it  can  only  do  so  by 
the  aid  of  a  servant  or  assistant,  and  if  that  servant  or  as- 
sistant is  duly  qualified  in  manner  required  by  the  act,  as  is 
admittedly  the  case  as  regards  the  dispensers  employed  by 
the  defendants,  the  object  of  the  act  is  obtained.     And  in 
the  view  which  I  take  of  the  act,  the  protection  intended  to 
be  given  to  the  public  is  suflBciently  secured  in  the  case  of  a 
corporation  keeping  an  open  sliop  for  the  sale,  dispensing, 
and  compounding  of  poisons  ;  for,  in  my  opinion,  the  seller 
referred  to  in  the  first  section  is  the  actual  seller,  and  not 
the  individual  or  corporation  on  whose  behalf  he  may  act ; 
and  this  view  is  supported  by  the  *language  of  the    [318 
17th  section,  which,  when  dealing,  not  with  the  simple  sell- 
ing of  poisons,  but  with  selling  particular  poisons  without 
the  adoption  of  special  precautions,  imposes  a  comparatively 
small  penalty  on  the  seller,  but  declares  that  for  the  pur- 
poses of  that  section  the  person  on  whose  behalf  the  sale  is 
made  shall  be  deemed  to  be  the  seller,  thus  implying  that, 
except  for  the  purposes  of  that  section,  the  person  referred 
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to  in  the  act  as  selling  means  the  person  actually  selling,  and 
not  the  person  by  whom  he  is  employed. 

I  need  not  refer  to  the  many  sections  of  the  act  whicli  are 
quite  inapplicable  to  the  case  of  a  corporation,  as  they  hare 
been  pointed  out  in  detail  by  Bramwell,  L.  J. 

In  the  absence,  then,  of  any  declaration  in  the  act  that 
the  word  '* person''  is  to  include  a  corporation,  and  not 
gathering  from  the  general  scope  and  purport  of  the  act 
that  there  is  any  necessity  in  the  interest  of  the  pablic 
that  any  such  interpretation  should  be  given  to  the  word, 
1  have  arrived  at  tne  conclusion  that  such  an  interpreta- 
tion ought  not  to  be  put  upon  it,  and  that  this  appeal  shoold 
be  allowed. 

TiiEsiGER,  L.  J. :  I  also  am  of  opinion,  not  without  doubt, 
that  this  appeal  should  be  allowed. 

The  question  for  determination  is  whether  an  incorpo- 
rated company  is  subject  to  the  prohibition  contained  in 
s.  1  and  liable  to  pay  the  penalty  imposed  in  s.  15  of  the 
Pharmacy  Act,  1868,  or,  in  other  words,  whether  the  term 
"person"  used  in  those  two  sections  include  such  a  com- 
pany.    In  dealing  with  this  question  I  start  with  the  axiom 
that  the  term  ''person"  is  in  legal  phraseology  wide  enough 
to  include  not  merely  natural  persons,  i.e.,  individuals,  but 
artificial  persons,  such  as  corporations,  aggregate  as  well  as 
sole.     I  start  at  the  same  time  with  the  undisputed  fact,  that 
the  practice  in  modern  statutes  where  corporations  are  in- 
tended to  be  affected  is  either  to  expressly  name  them,  or  to 
use  in  reference  to  them  the  term  "person"  with  an  inter- 
pretation clause  expressly  providing  that  corporations  are 
intended  to  be  included  in  tne  term.     As  a  proper  resultant 
of  the  opposition  between  the  axiom  and  the  practice,  it  ap- 
pears to  me  that  the  term  "person"  when  contained  in  a 
319]    modern  act  of  Parliament  *should  never  be   con- 
strued to  include  corporations,  except  where,  first,  the  term 
is  expressly  interpreted  as  including  them  ;   or,  secondly, 
the  context  of  the  act  clearly  shows  that  they  are  so   in- 
cluded ;  or,  thirdly,  the  object  and  scope  of  the  act  peremp- 
torily require  them  to  be  so  included,  and  the  context  does 
not  clearly  negative  a  construction  to  that  effect. 

Neither  the  first  nor  the  second  condition  exist  in  the 
particular  act  under  consideration,  but  for  a  long  time  I  have 
doubted  whether  the  judgment  of  the  court  below  might  not 
be  supported  upon  the  third.  The  object  of  the  act  is  that 
of  providing  for  the  safety  of  the  public  in  the  matter  of  the 
sale  of  poisons.     The  means  by  which  that  object  is  proposed 
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to  be  attained  is,  inter  alia^  that  of  subjecting  those  who 
keep  open  shop  for  the  retailing,  dispensing,  or  compounding 
of  poisons  to  certain  conditions  and  restrictions.  Corpora- 
tions may  keep  open  sliop,  their  doing  so  without  proper 
safeguards  may  expose  the  public  to  the  mischiefs  against 
which  the  act  is  intended  to  guard.  There  is,  therefore,  a 
strong  presumption  a  priori  that  they  would  be  made  subject 
to  the  same  conditions  and  restrictions  as  those  to  which  in- 
dividuals would  be  subjected,  or  at  least  to  some  conditions 
and  restrictions  that  would  serve  to  the  same  end.  Proceed-^ 
ing  a  step  further,  it  may  be  said  that  a  statutory  provision 
under  which  a  particular  thing  is  made  unlawful  for  any 
individual  to  do,  except  under  certain  conditions,  contains 
an  indication  that  the  thing  itself  is  intended  to  be  entirely 
prohibited  except  under  those  conditions,  and  consequently 
cannot  be  done  by  a  corporation,  even  though  the  conditions 
are  in  their  nature  such  as  cannot  under  any  circumstances 
be  complied  with  by  them.  Lastly,  a  penalty  bj'^  which  the 
prohibition  is  to  be  enforced,  recoverable  by  civil  suit,  is  as 
applicable  to  corporations,  who  may  even  under  certain  cir- 
cumstances be  the  subject  of  indictment,  as  it  is  to  indi- 
vidfials. 

Notwithstanding,  however,  the  force  of  these  considera- 
tions which  still  press  themselves  upon  me,  I  have  come  to 
the  conclusion  that  the  whole  context  of  the  act  too  clearly 
points  to  individuals  alone  being  intended  by  the  term  "  per- 
son" to  allow  of  that  term  being  held 'to  include  corpora- 
tions in  the  1st  and  15th  sections.  I  do  not  propose  to  repeat 
what  has  already  been  said  by  Bramwell,  L.  J.,  upon  this 
point.  He  has  shown  *conclusively  that  the  preamble  [320 
and  every  section  of  the  act,  putting  aside  for  the  moment 
the  two  sections  whose  meaning  is  in  dispute,  when  using 
the  term  '* person"  or  "  persons"  refer  to  individuals  alone. 
But  in  addition  to  what  he  has  pointed  out,  I  find  in  the  1st 
section  itself  evidence  that  the  words  *'any  person"  in  the 
earlier  part  of  that  section  are  limited  to  individuals  and  can- 
not be  extended  to  corporations,  for  in  a  subsequent  part  of 
the  same  section  the  word  "person"  is  again  used  with  such  a 
context  as  absolutely  forbids  its  application  to  a  corporation, 
and  yet  in  such  a  relation  to  the  same  word  contained  in  the 
earlier  part  of  the  section  as  to  grammatically  require  that 
it  should  receive  the  same  construction.  I  do  not  think  that 
under  such  circumstances  the  court  ought  to  strain  the  lan- 
guage of  the  act  so  as  to  make  it  include  corporations,  even 
if  it  were  clear  that  the  mischief  intended  to  be  provided 
against  would  otherwise  in  the  case  of  companies  keeping 
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open  shop  for  the  sale  of  poisons  be  remediless.  But  I  feel 
bound  to  add  that  I  am  by  no  means  satisfied  that  although 
a  corporation  as  a  separate  entity  be  not  liable  to  the  penalty, 
which  is  sought  to  be  recovered  in  this  case,  the  individual 
members  of  the  corporation,  whether  directors  of  company 
or  otherwise,  may  not  be  liable,  and  thus  the  mischief  be 
remedied.  I  prefer,  however,  to  give  no  definite  opinion 
upon  this  point,  for  it  involves  the  question  whether  the 
Legislature  intended  or  not  to  practically  put  an  absolute 
veto  upon  the  keeping  open  shop  for  the  sale  of  drugs  by 
trading  corporations,  and  the  absence  fron  the  act  of  any 
express  reference  to  such  companies  is  almost  equally  diffi- 
cult to  be  accounted  for  upon  the  notion  that  the  Legislature 
had  that  intention,  as  upon  the  notion  that  the  Legislature 
did  not  think  of  the  matter  at  all,  and  thereby  a  casus  omis- 
sus has  occurred. 

Judgment  reversed. 

Solicitors  for  plaintiffs :  J^lux  <fe  Co. 
Solicitors  for  defendants :  Crouch  &  Spencer. 

See  28  Eng.  Rep.,  788  note. 


[6  Queen's  Bench  Division,  821.] 
.     May  8,  1880. 

321]    *The  Queen  v.  Gaskarth  (Chairman  of  the  Local 

Board  of  Altrincham). 

Local  Board — DUmiaUfication  for  MembenJiip — Lease  of  Sewage  Farm  by  Local  Board 
to  Member^Public  Health  Act,  1876  (38  d:  39  Vict.  c.  56),  8ched.  ii,  clauae  64— "/»- 
teresled  in  Sale  or  Lease  of  Lands. 

A  person  is  not  disqualified  for  membership  of  a  local  board,  under  the  64th 
clause  of  the  second  schedule  to  the  Public  Health  Act,  1876,  by  reason  of  a  lease 
by  the  board  to  him  of  a  sewage  farm  containing  covenants  on  the  part  of  the  board 
to  supply,  and  on  his  part  to  use  on  the  premises,  the  sewage  of  the  district. 

Application  for  a  writ  of  mandamus  directed  to  the  chair- 
man of  the  local  board  of  the  district  of  Altrincham,  com- 
manding him,  as  returning  officer,  to  certify  that  Mr.  John 
Newton  was  duly  elected  to  be  a  member  of  the  local  board 
at  the  annual  election  of  members  held  in  April,  1880. 

It  was  not  disputed  that  Mr.  Newton,  if  not  disqualified, 
was  duly  elected ;  but  the  returning  officer  refused  to  cer- 
tify that  he  was  elected  on  the  following  ground.  It  ap- 
peared that  the  local  board  had  acquired  certain  land  on 
lease  for  the  purposes  of  a  sewage  farm,  and  had  leased  the 
same  to  Mr.  Newton  for  a  term  of  years  at  a  somewhat  lower 
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rent  than  they  paid  themselves.  The  lease  to  Mr.  Newton 
contained  covenants  that  he  would  use  and  cultivate  the  said 
premises  as  a  sewage  farm  according  to  the  most  approved 
method  of  cultivation  in  the  neighborhood  and  the  rules  of 
good  husbandry  and  the  stipulations  thereinafter  contained, 
and  would  use  all  the  sewage,  to  be  supplied  as  thereinafter 
mentioned,  upon  the  said  premises,  and  would  not  turn  into, 
or  allow  to  be  turned  into,  the  brooks  or  watercourses  on  the 
said  premises  any  sewage,  except  in  case  of  overflow  caused 
by  storms,  but  would  use  the  same  entirely  for  fertilizing  the 
land,  and  that  he  would  indemnify  the  board  from  all  actions, 
claims,  and  demands  in  respect  of  any  nuisance  caused  by 
any  improper  use  of  sewage,  or  owing  to  sewage  matter  be- 
ing allowed  to  run  into  the  brooks  or  watercourses  on 
the  said  premises,  except  in  the  case  of  overflow,  as  afore- 
said. The  board,  on  their  part^  covenanted  to  deliver  on  the 
said  premises  all  the  sewage  made  in  the  district  free  of 
*expense  to  the  said  J.  Newton,  or  such  quantity  [322 
thereof  as  the  present  21-inch  pipes  would  deliver. 

The  returning  officer  took  the  view  that  Mr.  Newton  was 
disqualified  for  membership  of  the  local  board  by  reason  of 
the  provisions  of  the  lease,  under  the  64th  clause  of  the 
second  schedule  to  the  Public  Health  Act,  1875  (38  &  39 
Vict.  c.  65). 

A  rule  nisi  had  been  obtained  for  a  mandamus  as  above, 
on  the  ground,  first,  that  it  was  not  part  of  the  returning 
officer's  duty  to  determine  as  to  the  disqualification  of  can- 
didates under  the  64th  clause,  but  merely  to  return  as  elected 
those  who,  being  qualified  under  the  3d,  4th,  and  5th  clauses 
of  the  second  schedule,  had  the  greatest  number  of  votes. 
Secondly,  that  the  lease  was  within  the  exceptions  men- 
tioned in  the  64th  clause  of  the  second  schedule  to  the  Public 
Health  Act. 

Lumley  Smithy  Q.C.,  and  C.  A.  Mussell,  showed  cause: 
The  Ist  to  the  5th  clauses  of  schedule  2  of  the  Public  Health 
Act  relate  to  the  qualification  of  members  for  election.  The 
64th  clause  relates  to  disqualifications. 

[Field,  J.:  The  64th  clause  relates  to  disqualification  of 
members,  and  provides  that  in  certain  events  the  member 
shall  cease  to  be  a  member.  The  provisions  as  to  the  Q  sali- 
fications for  becoming  a  member  are  contained  in  a  different 
Bet  of  clauses,  viz.,  clauses  1  to  5,  of  the  second  schedule. 
Possibly  a  person,  on  being  elected,  might  choose  to  throw 
up  any  contract  that  would  disqualify  him  from  holding 
office.] 

He  could  not  do  so  without  the  consent  of  the  board. 
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Whether  it  was,  strictly  speaking,  within  the  functions  of 
the  returning  officer  to  deal  with  tliis  question  or  not,  the 
court  would  not  grant  the  mandamus  if  it  could  see  that  it 
would  be  idle  to  do  so,  because  the  candidate  could  not  hold 
the  office  if  returned :  In  re  Bristol  and  North  Somerset 
Hy,  Co,  (*) ;  Beg.  v.  Sadler s^  Company  {^).  It  is  contended 
that  a  person  who  is  disqualified  cannot  be  qualified  to  be 
elected,  and  the  52d  clause  expressly  provides  that  the  candi- 
dates to  the  number  to  be  elected,  who,  being  duly  quali- 
fied, have  obtained  the  greatest  number  of  votes,  shall  be 
certified  by  the  returning  officer  to  be  elected. 
323]  *This  lease  is  not  within  the  exceptions  mentioned 
in  the  64th  clause,  the  words  of  the  exception  are,  "inter- 
ested in  the  sale  or  lease  of  any  lands  or  in  any  loan  of 
money  to  the  local  board."  It  is  submitted  that  the  words 
"to  the  local  board,"  apply  to  the  whole  sentence.  Sales 
and  leases  of  land  by  the  local  board  are,  therefore,  not 
within  the  exception.  If  a  lease  of  lands  by  the  board 
would  be  within  the  exception,  in  this  case  there  is  more 
than  a  lease  of  lands — there  is  a  covenant  quite  distinct  and 
severable  from  the  lease  for  the  supply  of  sewage.  This  is 
within  the  mischief  intended  to  be  guarded  against. 

It.  S.  Wright  supported  the  rule :  It  is  contended  that 
the  clauses  with  regard  to  qualification  and  disqualifica- 
tion are  quite  distinct.  The  latter  only  prevent  a  person 
from  holding  office  when  disqualified,  and  not  from  being 
elected.  The  candidate  may  elect  to  throw  up  the  disquali- 
fying contract. 

Secondly,  the  words  "to  the  local  board,"  in  clause  64, 
only  refer  to  the  immediately  preceding  words,  viz.,  "any 
loan  of  money." 

By  ss.  27  and  29,  express  provisions  are  made  for  leases 
of  land  by  or  to  the  board  for  sewage  purposes,  and  there 
is  no  reason  why  there  should  be  a  distinction  in  this  re- 
spect between  leases  by  and  leases  to  the  board.  This  is 
substantially  a  lease  within  the  exception,  the  contract  for 
the  supply  of  sewage  being  merely  ancillary  to  the  lease  for 
agricultural  purposes.  It  is  clear,  having  regard  to  the  pro- 
visions of  the  29th  section,  that  this  is  so. 

Lush,  J.:  I  am  of  opinion  that,  if  this  case  were  within 
the  enacting  portion  of  the  64th  clause,  we  ought  not,  in  the 
exercise  of  our  discretion,  to  grant  the  writ  of  mandamus. 
It  would  be  absurd  to  make  the  returning  officer  certify  the 
return  of  a  person  who  could  not  act  as  a  member  of  the 
board.     But  I  have  come  to  the  conclusion  that  the  case  is 

Q)  8  Q.  B.  D.,  10;  28  Eng.  R.,  2.  (*)  8  E.  <fc  E.,  42,  84. 
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not  within  the  enacting  part  of  the  64th  clause,  and  is  within 
the  proviso.  We  mnst  go  back,  I  think,  to  the  27th  and  29th 
sections  of  the  act  to  ascertain  the  meaning  of  the  proviso. 
The  27th  section  enacts  that,  "for  the  purpose  of  receiving, 
storing,  disinfecting,  distributing,  or  otherwise  disposing  of 
sewage,  any  local  authority  may  (1.)  contract  for  the  use  of, 
purchase,  or  take  on  lease,  any  land,  &c.,  and  (2.)  contract 
to  supply,  for  any  period  not  exceeding  twenty-live  years, 
any  person  *with  sewage."  The  29th  section  enacts  [324 
that  any  local  authority  may  deal  with  any  lands  held  by 
them  for  the  before-mentioned  purposes,  either  by  leasing 
the  same  for  a  period  not  exceeding  twenty-one  years  for 
agricultural  purposes,  or  by  contracting  with  some  person 
to  take  the  whole  or  a  part  of  the  produce  of  such  land,  or 
by  farming  such  land  and  disposing  of  the  produce  thereof, 
subject  to  this  restriction,  that  in  dealing  with  the  land  pro- 
vision shall  be  made  for  eflFectually  disposing  of  all  the  sew- 
age brought  to  such  land,  without  creating  a  nuisance. 
These  provisions,  I  think,  at  once  suggest  the  meaning  of 
the  proviso  to  the  64th  clause.  The  words  are,  "provided 
that  no  member  shall  vacate  his  oflBce  by  reason  of  his  be- 
ing interested  in  the  sale  or  lease  of  anv  lands  or  in  any 
loan  of  money  to  the  local  board."  I  think  the  first  branch 
of  the  exception  ends  with  the  word  "lands,"  and  I  think 
the  words  are  intended  to  cover  a  lease  of  a  farm  for  agri- 
cultural and  sewage  purposes,  whether  made  by  or  to  the 
local  board.  This  lease  seems  to  me  to  be  precisely  within 
the  provisions  of  s.  29  of  the  act.  It  is  a  lease  of  land  for 
agricultural  purposes,  and  as  such  appears  to  me  to  be 
within  the  terms  of  the  proviso  to  the  64th  clause  of  the  2d 
schedule.  For  these  reasons,  I  am  of  opinion  the  rule 
should  be  made  absolute. 

Field,  J.:  I  have  come  to  the  same  conclusion.  I  think 
it  would  be  idle  to  grant  the  mandamus  if  the  candidate 
were  disqualified,  but  I  think  he  is  not  disqualified.  Tiie 
disqualification  was  alleged  to  rest  on  the  64th  clause  of  the 
2d  schedule.  Assuming  that  this  lease  would,  but  for 
the  proviso,  come  within  the  words  of  the  clause,  I  think  it 
was  correctly  argued  that  it  came  within  the  proviso.  I  do 
not  read  the  words  "to  the  local  board"  as  intended  to  ap- 
ply to  the  whole  of  what  goes  before.  The  words  "  sale  or 
lease  of  land"  can,  of  course,  only  apply  to  sales  and  leases 
with  which  the  local  authority  are  concerned,  but,  subject 
to  that  restriction  necessarily  suggested  by  the  subject- 
matter,  the  words  are  general,  and  would  include  sales  and 
leases  by  the  local  authority.  It  is  said  that,  even  so,  this 
29  Esq.  Rep.  42 
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is  not  a  lease  within  the  exception.  Why  not?  The  act 
provides  certain  means  for  the  exercise  by  the  board  of  one 
of  their  most  important  duties,  viz.,  the  disposal  of  their 
325]  sewage.  They  may  dispose  of  it  by  taking  *a  lease 
of  land  for  the  purpose,  and  carrying  on  the  business  of 
sewage  farmers  on  such  land.  If  they  do  not  find  this 
profitable  they  may  lease  the  land  to  some  one  else  for  agri- 
cultural purposes.  They  are  bound,  however,  to  get  rid  of 
all  the  sewage  brought  on  the  land  so  as  not  to  cause  a  nui- 
sance. This  they  do  in  this  case  by  the  stipulation  that  the 
lessee  shall  use  the  sewage.  Why  is  such  a  lease  not  within 
the  proviso  ?  It  appears  to  me  that  it  is.  A  lease  by  which 
a  landlord  agrees  to  carry  sewage  to  the  premises  by  pipes, 
or  enters  into  any  other  covenant  of  a  similar  nature  with 
regard  to  the  demised  premises,  is  none  the  less  a  lease  be- 
cause of  such  a  stipulation.  Many  agricultural  leases  con- 
tain some  such  covenants.  For  these  reasons  I  agree  that 
the  rule  should  be  made  absolute. 

Rule  absolute. 

Solicitor  for  applicant :  Edwin  Andrew. 

Solicitors  for  returning  officer :  NichollSy  Hinde  <£  Co. 

See  28  Eng.  Rep.,  785  note;  anis,  new  trial,  is  related  to  one  of  the  par- 

p.  61.  ties  within  the  fourth  degree,  is  not 

On  a  trial    before  a  county  court  good  objection  to  the  hearing  of  the 

judge  the  defendant,  knowing  that  he  motion  by  the  non-resident  judge  who 

was  related  to  the  judge,  did  not  dis-  tried  the  case,  and  to  whom  the  motion 

close  the  fact  of  this  relationship  but  was  submitted  by  consent  of  parties, 

took  the  chances  of  the  trial.     The  Two  of  the  grounds,  among  others, 

iudge  was  not  aware  of  the  relationship,  being  that  the  verdict  was  contrary  to 

The  verdict  having  gone  against  the  law  and    evidence,   and    the  resident 

defendant,  he  obtained  a  stay  of  judg-  judge  having  granted  a  rule  nm,  the 

ment  and  made  application  for  a  new  motion  was  submitted  by  consent  to 

trial.     At  the  hearing  the  defendant  the  non-resident  judge  who  tried  the 

produced  an  affidavit,  in  which  he  de-  case.     In  answer  to  the  rule,  respond- 

posed  to  the  relationship,  and  asked  for  ent  showed  for  cause,  that  neither  the 

a  new  trial  on  that  ground.     Held,  that  grounds  of  the  motion  nor  the  brief  of 

defendant,  under  these  circumstances,  the  evidence  had  been  approved.     Tlie 

was  not  entitled  to  a  new  trial,  but  that  judge  hearing  the  motion  corrected  and 

the  judge  ought  to  have  received  the  approved  them  and  overruled  the  ob- 

affidavit :  Ex  parte  Ferguson,  3  Pugs-  jection.     Held,  that  there  was  no  error 

ley  &  Burbidge,  117.  in  this  proceeding  :    Thomas  9.  Jones, 

That  the  judge  of  the  circuit  who  64  Geo.,  139. 
granted  a  rule  nm,  on  a  motion  for  a 
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[5  Queen*8  Bench  DiyisLon,  826.] 
Feb.  24,  1880. 

NissLER  and  Another  v.  The  Mayor,  Aldermen  and 
Burgesses  of  the  Corporation  of  Hull. 

Contagiow  JDiseoM*  {Animals)  Act  (82  d;  33  Vict.  c.  70).  m.  66,  B6, 67,  68, 69—Foreiffn 
Animals  sUntghtered  at  Sea — Jiiffkt  to  CompenscUion — Local  Auifu>rity — Jurisdiction. 

Under  the  Contagious  Diseases  (Animals)  Act,  82  &  S3  Vict.  c.  70,  no  compen- 
Ration  is  payable  by  local  authorities  in  respect  of  foreign  animals  slaughtered  after 
their  arrival,  but  before  being  landed  at  a  British  port ;  for  compensation  is  only 
payable  where  animals  have  been  slaughtered  in  pursuance  of  the  act,  and  the  act 
does  not  authorize  local  authorities  to  order  such  animals  to  be  slaughtered. 


[6  Queen's  Bench  Division,  836.] 
Feb.  21,  1880. 


*TiiE  Queen,  on  the  prosecution  of  Sir  J.  T.  Ingham,    [336 

V.  Truelove. 

Criminal  Law — Trade  in  Obscene  Books — Death  of  Complainant — Abatement  of 
Froceedinffs—'20  <fc  21  Vict.  c.  88,  ss.  1,  2,  8,  4. 

Complaint  having  been  duly  made  under  20  <fe  21  Vict.  c.  88,  that  obscene  bookti 
were  kept  by  the  defendant  in  his  shop  for  sale,  a  warrant  for  the  seizure  of  such 
books  was  issued,  and  after  they  had  been  seized  the  defendant  was  summoned  to 
show  cause  why  they  should  not  be  destroyed.  Upon  the  hearing  of  the  summons 
an  order  was  made  for  the  destruction  of  the  books.  After  tlie  issuing  of  the  sum- 
mons, but  before  the  hearing,  the  complainant  died,  and  no  application  to  substitute 
another  complainant  was  made : 

Hdd,  that  the  proceedings  against  the  defendant  did  not  lapse  upon  the  death  of 
the  complainant,  and  that  the  order  was  valid. 

Upon  appeal  to  the  Middlesex  Sessions  against  an  order 
by  a  metropolitan  police  magistrate  under  20  &  21  Vict.  c.  83, 
the  order  was  confirmed,  subject  to  a  case,  of  which  the 
the  following  is  the  material  part. 

On  the  16th  of  May,  1877,  one  of  the  magistrates  of  the 
police  court  at  Bow  Street,  upon  the  complaint  of  John  Green, 
granted  a  special  warrant  under  20  &  21  Vict.  c.  83,  s.  1  ('), 

0)  By  20  <&  21  Vict.  c.  83,  s.  1 :  "  It  or  justices  being  also  satisfied  that  any  of 
■hall  be  lawful  for  any  metropolitan  po-  such  articles  so  kept  for  any  of  the  pur- 
lice  magistrate,  or  other  stipendiary  poses  aforesaid  are  of  such  a  character 
magistrate,  upon  complaint  made  be-  and  description  that  the  publication  of 
fore  him  upon  oath  that  the  complainant  them  would  bo  a  misdemeanor,  to  give 
has  reason  to  b«lieve.  and  does  believe,  authority  by  special  warrant  to  any  con- 
that  any  obscene  books,  papers,  (fee,  are  stable  or  police  officer  into  such  house, 
kppt  in  any  house,  shop,  Ac,  within  the  shop,  <fec.,  to  enter,  and  to  search  for  and 
limits  of  the  jurisdiction  of  any  such  seize  all  such  books,  papers,  Ac,  and  to 
niafirlstrate  for  the  purpose  of  sale  or  dis-  carry  the  articles  sbized  before  the  ma- 
tribution,  Ac,  and  upon  such  magistrate  gistrato   isauiiig   the   said  warrant — and 
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337]     directing  *one  of  the  inspectors  of  the  metropolitan 

golice  to  search  the  premises  of  Edward  Truelove,  of  256 
[igh  Holborn,  Middlesex,  and  seize  all  obscene  books,  pa- 
pers, or  writings  found  on  his  premises. 

On  the  same  day,  the  15th  of  May,  1877,  the  inspector,  by 
virtue  of  the  warrent,  entered  the  premises  and  therein  seized 
a  number  of  copies  of  two  pamphlets  entitled  "  Individual, 
Family,  and  National  Poverty,"  and  "  Moral  Physiology," 
respectively. 

On  the  16th  of  May,  the  magistrate  granted  a  summons 
requiring  Truelove,  as  occupier  of  the  premises,  to  appear 
on  the  22d  of  May,  1877,  at  the  police  court.  Bow  Street,  to 
show  cause  why  the  pamphlets  seized  on  his  premises  should 
not  be  destroyed. 

On  the  22d  of  May,  1877,  the  summons  came  on  for  hearing 
at  the  police  court,  and  was  adjourned  from  time  to  time 
until  the  4th  of  October,  1878,  when  the  magistrate  made  an 
order  adjudging  the  pamphlets  to  be  obscene,  and  ordering 
that  all  of  them  should  be  destroyed  within  seven  days. 

On  the  10th  of  October,  1878,  Truelove  gave  notice  of  ap- 
peal against  the  order,  and  entered  into  recognizances  to  pros- 
ecute the  appeal  at  the  next  Middlesex  Sessions.  The  ses- 
sions from  time  to  time  adjourned  the  appeal,  which  finally 
came  on  to  be  heard  on  the  26th  of  April,  1879.  It  then  ap- 
peared in  evidence  that  J.  Green,  the  complainant,  died  on 
the  25th  of  May,  1877 

At  the  close  of  the  respondent's  case,  the  counsel  for  the 
appellant  made  the  objection  that  after  the  death  of  the  com- 
plainant, J.  Green,  all  proceedings  against  the  appellant 
lapsed,  as  there  was  then  no  person  in  tne  position  of  prose- 
cutor. For  the  respondent  it  was  contended  that  the  pro- 
ceedings did  not  so  lapse,  and  that,  even  if  they  did,  the 
court  could  not  give  effect  to  the  objection  as  it  was  not 
included  in  the  grounds  of  appeal.  The  appellant  replied 
that  in  the  absence  of  a  prosecutor  or  complainant  the  ses- 
sions had  no  power  to  deal  with  the  order,  and  the  objection 

such  magistrate  shall  thereupon  issue  a  trate  in  or  concerning  the  execution  of 

summons  calling  upon  the  occupier  of  the  this  act.  may  appeal  to  the  next  general 

house,  <fcc.,  to  appear  within  seven  days  or  quarter  sessions,  giving  to  the  magis- 

before  such  magistrate  to  show  cause  why  trate  whose  act  or  determination  shall  bo 

the  articles  so  seized  should  not  be  de-  appealed   against,   notice  in   writing  of 

stroyed ;"  and  at  the  hearing  the  magis-  such  appeal,  and  of  the  grounds  thereof, 

trate,  subject  to  certain  conditions,  may  and  such  court,  upon  hearing  and  Hnally 

make  an  order  in  the  terms  of  the  sum-  determining  such  appeal,  shall  and  may, 

mons.  according  to  their  discretion,  award  sucli 

By  s.  4 :    "  Any  person  a^rieved  by  costs  to  the  party  appealing  or  appealed 

any  act  or  determination  of  such  magis-  against  as  they  shall  think  proper/'  <&c. 
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therefore  being  one  as  to  jurisdiction,  it  was  not  necessary 
for  it  to  be  included  in  the  grounds  of  appeal. 

*The  assistant  judge  then  asked  whether  an  appli-  [338 
cation  had  been  made  to  the  magistrate  who  made  the  order 
to  substitute  another  prosecutor  for  J.  Green.  On  being 
answered  in  the  negative,  the  judge  held  that  the  appellant's 
objection  was  a  good  one,  and  the  sessions  so  decided,  but 
held  that  they  could  not  give  effect  to  it  as  it  was  not  in- 
cluded in  the  grounds  of  appeal. 

The  appeal  was  then  heard  on  the  merits,  and  the  court 
being  of  opinion  that  the  pamphlets  were  obscene  within  the 
meaning  of  the  act,  aifirmed  the  order  with  costs. 

The  questions  for  the  court  were : 

1.  Whether  the  proceedings  against  the  appellant  lapsed 
upon  the  death  of  the  complainant,  J.  Green. 

2.  Whether,  if  they  did  so  lapse,  the  fact  that  the  objec- 
tion was  not  included  in  the  appellant's  ground  of  appeal, 
precluded  the  court  of  quarter  sessions  from  giving  effect  to 
the  objections. 

Meady  for  the  prosecution  :  The  material  question  raised 
upon  the  case  is  whether  the  proceedings  against  the  defend- 
ant lapsed  upon  the  death  of  Green,  the  complainant.  A 
complaint  under  20  &  21  Vict.  c.  83,  is  essentially  a  crimi- 
nal proceeding,  and  does  not  abate  on  the  death  of  the  pros- 
ecutor, who  is  only  a  nominal  party,  and  has  no  control 
over  the  suit. 

[He  was  stopped.] 

W.  A,  Hunter  {J.  M.  Davidson^  with  him),  for  the  de- 
fendant :  In  proceedings  under  20  &  21  Vict.  c.  83,  it  is  essen- 
tial that  there  should  throughout  be  an  informer  who  may 
be  liable  to-  pay  costs  in  case  the  party  convicted  should 
be  successful  upon  an  appeal  to  sessions.  The  magistrate 
cannot  support  the  order  which  he  has  made,  for  Mex.  v. 
Hants {^)  lias  decided  that  where  a  penal  statute  contains 
provisions  for  appealing  from  a  conviction  similar  to  those 
m  the  present  act,  the  justices,  though  notice  of  the  appeal 
is  directed  to  be  given  to  them,  are  not  liable  to  pay  costs. 
The  act  20  &  21  Vict.  c.  83,  shows  that  the  continued  exist- 
ence of  a  prosecutor  is  contemplated.  Sect.  4,  after  provid- 
ing for  notice  of  appeal  to  the  magistrate  or  justices,  directs 
that  the  sessions,  upon  appeal,  may,  in  their  discretion, 
award  costs  to  the  party  appealing  or  appealed  against,  and 
that  the  '*  appellant"  is  not  to  give  *evidence  of  any  [339 
grounds  of  appeal  except  those  stated  in  the  notice  of  appeal. 
Hex  V.  J.  J.  Leicester sliire  ("),  where  it  was  held  that  a  bas- 

(^)  I  B.  4  Ad.,  651.  O  15  Q.  B.,  88. 


334  QUEEN'S  BENCH  DIVISION.  [Vol  V. 

1880  The  Queen  v.  Truelove. 

tardy  appeal  could  be  heard  although  the  respondent  had 
died  before  notice  of  appeal  was  posted  to  her,  is  distin- 
guishable, for  there  the  omission  was  unavoidable,  and  here 
another  prosecutor  might  have  been  substituted. 

[Lush,  J.:  Suppose  that  the  prosecutor  died  immediately 
after  the  service  of  the  summons,  why  should  not  the  per- 
son who  appeared  to  conduct  the  prosecution  be  considered 
as  the  prosecutor?] 

The  defendant  ought  not  to  be  left  in  doubt  as  to  who  is 
the  actual  party  to  the  proceedings. 

Mead^  in  reply:  In  Waller  v.  Hanger {^\  which  was  an 
information  for  prisage,  and  the  question  was  whether  the 
information  abated  by  the  death  of  the  plaintiff,  the  court 
were  of  opinion  that  by  the  death  of  the  plaintiflf,  the  in- 
former, the  action  did  abate,  but  that  it  was  otherwise  in 
the  case  of  a  relator  upon  whose  relation  the  attorney-gen- 
eral prosecuted,  for  there  the  death  of  the  relator  did  not 
abate  or  determine  the  suit.  The  death  of  the  complainant 
cannot  in  any  respect  alter  the  character  of  the  proceed- 
ings. 

Lush,  J.:  I  think  that  the  sessions  were  right  in  affirm- 
ing the  order  of  the  magistrate,  and  that  the  proceedings 
against  the  defendant  did  not  lapse  upon  the  death  of  Green, 
the  complainant.  These  proceedings,  which  were  taken 
under  20  &  21  Vict.  c.  83,  cannot  be  liable  to  abatement  in 
the  same  manner  as  civil  or  quasi  civil  proceedings  are  liable 
to  abatement  by  the  common  law,  for  they  are  essentially 
criminal  proceedings.  The  act  enables  a  magistrate,  upon  a 
complaint  upon  oath  that  obscene  books  or  papers  are  kept 
for  sale  in  a  house  or  shop,  to  grant  a  warrant  authorizing 
a  constable  to  seize  and  carry  them  before  the  magistrate 
granting  the  warrant.  This  warrant  is  therefore  similar  to 
an  ordinary  search  warrant,  and  on  the  further  prosecution 
of  the  proceedings  the  presence  of  the  complainant  is  never 
necessary.  I  need  not  say  that  it  cannot  be  desirable  in  the 
interests  of  the  public  that  the  complainant  should  have 
340]  full  *control  over  the  proceedings  in  a  prosecution 
lor  selling  obscene  publications,  so  that  it  might  be  in  his 
power  at  any  stage  to  withdraw  them,  and  to  make  terms 
with  the  defendant.  Then,  can  we  find  anything  in  the  act 
to  lead  us  to  suppose  that  the  complainant  is  so  material  a 
party  to  the  proceedings  as  it  has  been  suggested  that  he  is  ? 
Sect.  1  is  as  follows :  [The  learned  judge  read  the  introduc- 
tory part  of  the  section.]  As  I  have  already  said,  the  section 
makes  provision  for  a  warrant  which  is  closely  analogous 

(')  2Bulstp..  134.  261. 
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to  the  ordinary  search  warrant ;  and,  after  the  seizure  of 
the  articles  under  this  warrant,  the  magistrate  is  to  issue  a 
summons  calling  upon  the  occupier  within  seven  days  to 
appear  and  show  cause  why  such  articles  should  not  be  de- 
stroyed, without  requiring  the  complainant  to  take  any  fur- 
ther part  in  the  matter.  Sect.  4,  which  gives  an  appeal 
against  orders,  made  under  the  act,  rather  strengthens  the 
inferences  which  would  be  drawn  from  the  previous  sec- 
tions. The  person  aggrieved  is  to  give  notice  to  the  magis- 
trate whose  act  or  order  is  appealed  aeainst,  but  there  is 
nothing  to  require  him  to  give  notice  to  the  party  complain- 
ing, and  the  sessions  in  determining  the  appeal  are  to  award 
snch  costs  to  the  party  appealing  or  appealed  against  as 
they  may  think  proper.  The  counsel  for  the  defendant 
mainly  relied  upon  these  last  words,  as  showing  that  it  is 
essential  that  there  should  be  a .  complainant  to  appeal 
against.  But  I  cannot  see  why,  if  upon  the  death  of  the 
complainant  some  other  person  takes  up  the  prosecution,  he 
should  not  be  liable  to  pay  costs  if  the  appeal  should  be 
saccessf  ul.  It  could  readily  be  ascertained  as  a  matter  of 
fact  who  was  the  party  virtually  prosecuting  the  appeal. 
There  is  nothing  to  show  that  the  same  person  who  origi- 
nally made  the  complaint  must  always  be  party  to  the  ap- 
peal. 

Manistt,  J.:  I  am  of  the  same  opinion.  It  is  unneces- 
sary to  say  anything  as  to  the  second  question  raised  upon 
the  case. 

Order  confirmed. 

Solicitor  for  prosecution  :  Solicitor  to  the  Treasury. 
Solicitors  for  defendant :  Harper ^  Broad  <fe  Battcock. 

See  28  Eng.  Rep.,  515  note. 


[5  Qaeen*B  Bench  Division,  841.] 
March  6,  1880. 

[crown  case  reserved.] 
*The  Queen  v.  Cumpton.  [341 

JfUfiiceii,  Juritdiction  of — Warrant  of  Commitment — Backing  of  Warrant — Police. 
{Jountif — Police^  Borongh — Arrent — Corutabie — Assault  on  Constable — 6  <fc  6  Wm,  4, 
c.  76,  W.  76.  101 ;  19  d:  20  Vict.  c.  69,  «.  6 ;  11  <fc  12  Vict.  c.  48,  «.  3. 

C.  was  convict«d  of  an  assault  on  two  police  constables  of  the  county  police  of 
^Vorcestershire  in  the  execntlon  of  their  duty,  who  were  apprehending  hira  in  the 
rity  of  Worcester  under  a  warrant  issued  by  two  justices  of  and  for  the  county  of 
Worcestershire  for  his  commitment  to  prison  for  default  in  payment  of  a  tine,  but 
not  backed  by  any  justice  of  and  for  the  city  of  Worcester.     Worcester  is  a  borough 
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having  a  separate  commission  of  the  peace  with  exclusive  jurisdiction,  and  a  sepa- 
rate police  force.     C.  was  not  pursued  from  the  county,  but  found  in  the  city : 

Held,  by  the  court  (Lord  Coleridge,  C.J.,  Pollock,  B.,  Field  and  Stt'pluMi.  JJ.), 
that  the  conviction  was  wrong,  that  the  constables  were  not  acting  in  the  execution 
of  their  duty  in  so  executing  such  warrant. 

The  prisoner  was  convicted  before  the  Recorder  of  Wor- 
cester on  a  charge  of  assaulting  two  police  constables  in  the 
execution  of  their  duty.  He  was  also  charged  with  a  com- 
mon assault.  He  was  convicted  on  both  charges,  and  sen- 
tenced to  twelve  calendar  months'  imprisonment  with  hard 
labor  on  the  first  charge,  and  to  six  months'  imprisonment 
with  hard  labor  on  the  second,  the  two  sentences  to  run  con- 
currently. The  question  reserved  was,  whether  the  convic- 
tion on  the  first  charge  could  be  supported. 

The  assault  as  to  which  the  question  arose  was  committed 
on  two  police  constables  of  the  county  police  force  of 
Worcestershire,  who  were  apprehending  the  prisoner  within 
the  city  of  Worcester,  under  a  warrant  issued  by  two  county 
justices  for  his  commitment  to  prison  for  default  in  payment 
of  a  fine.  Worcester  is  a  city  and  county,  having  a  separate 
commission  of  the  peace,  with  exclusive  jurisdiction,  and  a 
separate  police  force.  The  warrant  was  not  backed  by  any 
city  justice.  The  prisoner  was  not  pursued  from  the  county 
of  Worcestershire,  but  found  in  the  city. 
342]  *It  was  contended  for  the  prisoner  that  the  con- 
stables had  no  authority  to  arrest  him  within  the  city,  and 
were  tlierefore  not  assaulted  in  tlie  execution  of  their  duty. 

J.  J.  Powell,  Q.C.  {Patrick  EnanSy  with  him),  for  the 
prisoner :  Worcester  is  not  a  mere  borough,  it  is  a  city  and 
county  having  a  separate  commission  of  the  peace.  The 
charter  was  granted  by  James  I.  It  is  as  much  a  separate 
county  from  Worcestershire  as  any  two  distinct  shires  are 
separate  counties. 

[Loud  Coleridge,  C.J.:  It  is  also  a  borough  specified 
in  "Schedule  A,  of  the  Municipal  Corporations  Act,  1835  (5 
&  6  Wm.  4,  c.  76),  to  which  therefore,  by  s.  1  of  tliat  statute, 
certain  pjrovisions  of  that  statute  apply,  notwithstanding 
any  previous  charter.] 

It  is  no  doubt  specified  in  that  schedule.  Reliance  is 
placed  by  the  prosecution  on  19  &  20  Vict.  c.  69,  s.  6,  which 
enacts  that  county  constables  shall  have  in  every  borough 
situate  wholly  or  in  part  within  such  county,  or  within  any 
county  in  which  they  have  authority,  all  such  powers  and 
privileges  and  be  liable  to  all  such  duties  and  responsibili- 
ties as  the  constables  appointed  for  such  borough  have  and 
are  liable  to  within  any  such  county.     The  contention  for 
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the  prisoner  is,  that  this  section  does  not  apply,  that  Worces- 
ter is  a  separate  county,  not  a  borongh  situate  in  Worcester- 
shire. If,  however,  the  section  does  apply,  and  Worcester 
is  to  be  treated  as  a  borough,  it  gives  Worcestershire  county 
constables  the  same  power  in  VVorcester  that  Worcester 
borough  constables  have  in  Worcestershire.  Now  the  bo- 
rough constables'  powers  as  defined  by  6  &  6  Wm.  4,  c.  76, 
Bs.  76,  101,  do  not  extend  to  executing  warrants  of  commit- 
ment in  the  county  or  shire.  The  borough  of  Worcester  is 
not  within  the  jurisdiction  of  the  county  justices.  Their 
warrant,  unbacked,  does  not  run  there.  By  5  &  6  Wm.  4, 
c.  76,  s.  Ill,  it  is  enacted  that  no  part  of  any  borough  in 
and  for  which  a  separate  court  of  quarter  sessions  of  the 
peace  shall  be  holden  shall  be  within  the  jurisdiction  of  the 
justices  of  any  county  from  which  such  borough  was  ex- 
empt before  that  act. 

H.  Matthews^  Q.C.  {M.  H.  Amphletty  with  him),  for  the 
prosecution  :  *It  is  convenient  first  to  state  that  the  [343 
act  19  &  20  Vict.  c.  69,  deals  with  counties  of  cities,  as 
boroughs ;  this  is  apparent  from  the  preamble,  and  from 
8.  30.  In  the  earlier  statute  6^6  Wm.  4,  c.  76,  also,  such 
counties  are  dealt  with  as  boroughs. 

At  common  law  the  parish  constable  was  the  officer  to  en- 
force warrants,  his  jurisdiction  was  limited  to  the  parish. 
He  was  not  bound  to  go  out  of  his  parish  :  Case  of  the  Vil- 
lage of  Charley  {^).  Prima  facie  his  jurisdiction  was  lim- 
ited, but  if  the  warrant  was  directed  to  him  by  name,  he 
might  execute  it  in  any  place  in  which  such  warrant  ran. 
It  was  aproper  and  lawful  command  to  arrest  Cumpton.  By 
5  &  6  Wm.  4,  c.  76,  s.  76,  borough  constables  are  to  appre- 
hend offenders  against  the  peace  within  the  county  in  which 
the  borough  is  situate,  and  to  have  all  the  powers  and  duties 
of  constables  at  common  law  within  their  constablewicks, 
within  such  county,  and  to  obey  all  lawful  commands  of 
justices  having  jurisdiction  within  any  county  in  which  they 
shall  be  called  on  to  act  as  constables.  Therefore  a  Worces- 
ter borough  constable  might  execute  a  warrant  of  commit- 
ment in  the  county.  If  so,  then  19  &  20  Vict.  c.  69,  s.  6, 
which  gives  county  constables  the  same  powers  in  boroughs 
within  the  county,  as  borough  constables  have  in  such 
county,  renders  it  lawful  for  a  warrant  to  be  executed  by  a 
county  constable  in  the  borough. 

[Lord  Coleridge,  C.J.:  The  question  is  whether  the 
constable  was  properly  empowered,  the  warrant  being  un- 
backed. ] 

(»)  1  SBlk.,  176. 

29  Eng.  Rep.  43 
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By  5  &  6  Wm.  4,  c.  76,  s.  76,  the  borough  constable  acts 
in  the  county,  and  by  19  &  20  Vict.  c.  69,  s.  6,  the  county 
constable  has  the  like  power  in  the  borough.  Sect.  101  of  5 
&  6  Wra.  4,  c.  76,  deals  with  documents  precedent  to  convic- 
tion, and  does  not,  as  to  warrants  of  commitment,  cut  down 
the  effect  of  s.  76.  If  the  warant  had  been  backed  by  a  city 
justice  it  could  undoubtedly  have  been  executed  by  a  county 
constable  in  the  city.  The  command  therefore  of  the  county 
justices  to  arrest  Cumpton  in  the  city  was  a  lawful  com- 
mand, one  which  by  the  statutes  the  county  constables  were 
to  obey,  and  which  they  do  obey.  It  is  in  obeying  such 
command  that  the  assault  is  committed.  Further,  it  may 
344]  *be  that  Cumpton  was  an  offender  against  the  peace 
within  the  meaning  of  6  &  Q  Wm.  4,  c.  76,  s.  76. 

Lord  Coleridge,  C.J.:  We  have  to  consider  a  case 
reserved  by  the  Recorder  of  Worcester,  wliich  is  purely  a 
question  of  jurisdiction.  Justice  is  not  seriously  concerned 
in  the  matter,  the  prisoner  is  now  undergoing  punishment 
for  a  common  assault,  and  the  question  is  whether  he  should 
also  be  punished  for  an  assault  as  for  an  assault  upon  a 
constable  in  the  execution  of  his  duty. 

Now  it  is  the  fact  that  Worcester  is  a  borough,  and  a 
county  of  a  city.  It  was  contended  that  something  turned 
upon  this  latter  fact  of  Worcester  being  a  county  of  a  city. 
We,  however,  think  that  nothing  does  turn  upon  such  fact, 
and  our  judgment  is  upon  the  statutes  dealing  with  Worces- 
ter as  a  borough. 

The  argument  is  that  Worcester  is  a  borough  situate  in 
Worcestershire,  and  that  the  county  constables  may  execute 
warrants  either  there  or  in  the  county  or  shire  by  virtue  of 
19  &  20  Vict.  c.  69,  s.  6.  Now,  even  if  s.  6  of  19  &  20  Vict, 
c.  69  stood  alone,  I  think  it  would  be  doubtful  whether  the 
execution  of  a  warmnt  of  commitment,  issued  by  a  justice 
not  having  authority  within  the  jurisdiction  where  it  was 
to  be  executed,  came  within  the  '* powers  and  privileges" 
or  '* duties  and  responsibilities"  mentioned  in  the  section 
referred  to  ;  but  when  we  look  at  the  provisions  of  this  sec- 
tion, as  expounded  by  the  Municipal  Corporations  Act 
(5  &  6  Wm.  4,  c.  76),  the  matter  becomes  quite  clear.  The 
section  in  question  is,  in  its  affirmative  provisions,  the  same, 
mutatis  mutandis^  as  s.  76  of  the  Municipal  Corporations 
Act,  but  8.  101  of  that  act  provides  that  the  borough  police 
may  execute  certain  specified  summonses  and  warrants  be- 
yond the  jurisdiction  of  the  person  issuing  them,  although 
not  "backed."  It  is  admitted  that  a  warrant  of  commit- 
ment is  not  one  of  the  orders  specified  in  that  section.     By 
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inference  the  police  have  no  power  to  execute  unbacked 
warrants  outside  their  jurisdiction  in  cases  other  than  those 
specified,  and  the  warrant  in  this  case  is  therefore  not  one 
which  the  borough  justices  could  authorize  the  borough 
police  to  execute  in  tlie  county.  Now  it  is  admitted  that 
the  later  act  only  empowers  the  county  justices  to  authorize 
*the  execution  within  the  borough  of  such  process,  [345 
as  the  borough  justices  could  authorize  the  execution  of 
within  the  county.  Therefore  in  this  case  the  constables 
were  not  acting  in  the  execution  of  their  duty,  and  the  con- 
viction must  be  quashed. 

Grove,  J.:  I  think  this  conviction  cannot  be  sustained 
without  unduly  straining  the  words  of  the  statutes.  This 
warrant  is  clearly  not  one  of  those  specified  in  5  &  6  Wm.  4, 
c.  76,  8.  101,  for  the  prisoner  cannot  be  said  to  be  a  person 
"charged  with  any  offence,"  nor  is  that  section  in  any  way 
enlarged  by  s.  76,  which  relates  to  the  duties  of  constables 
only.  Sect.  101  ralates  to  the  duties  and  powers  of  justices, 
8.  76  to  those  of  constables. 

Pollock,  B.:  I  think  that  it  would  be  impossible  to 
affirm  this  conviction  without  disregarding  all  sound  rules 
which  should  guide  the  court  in  the  construction  of  statutes. 
I  think  that  s.  76  is  intended  to  define  the  protection  to 
which  the  constable  is  entitled  in  the  discharge  of  his  du- 
ties, and  does  not  relate  to  the  manner  in  which  he  is  to 
carry  out  a  lawful  command,  such  as  the  execution  of  a 
warrant.  Sect.  76  being  then  silent  on  this  point,  we  find 
8.  101  expressly  dealing  with  cases  where  the  duties  of  con- 
stables in  the  execution  of  certain  specified  warrants  are 
IX)inted  out ;  and  it  being  admitted  that  this  warrant  is  not 
one  of  those  specified  in  s.  101,  I  tliink  the  conviction  must 
be  quashed. 

IiELD,  J.:  I  am  of  the  same  opinion.  .  In  this  case  it  lies 
on  the  prosecution  to  make  out  that  the  constable  has  the 

fiower  contended  for,  and  in  this  I  think  they  have  failed. 
n  my  opinion  s.  76  relates  rather  to  the  status  of  the  con- 
stable than  to  the  question  of  jurisdiction;  while  the  par- 
ticular warrant  in  this  case  does  not  bring  it  within  s.  101, 
for  the  prisoner  cannot  be  said  to  be  a  person  ''charged  with 
any  offence." 

Stephen,  J. :  I  have  come  to  the  same  conclusion,  though 
not  without  considerable  doubt.  J  will  only  add  one  obser- 
vation to  what  has  been  said,  and  that  is  as  to  s.  76.  The 
effect  of  s.  76  seems  to  me  to  be  this,  that  the  borough  con- 
stables are  to  have  within  certain  enlarged  local  limits  all 
the  powers  and  duties  of  *other  constables,  and  that    [346 
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within  the  same  limits  they  are  to  obey  all  the  lawful  com- 
rnands  they  may  receive,  but  it  doea  not  show  what  the  con- 
ditions are  which  render  such  commands  lawlal.  To  find 
out  what  tliey  are  we  have  to  look  at  e.  101,  and  the  enact- 
ments as  to  backing  warrants  in  Jervis'a  Act's.  The  result, 
speaking  generally,  ia,  that  if  warrants  are  to  be  executed 
outside  the  jurisdiction  of  the  juatices  issuing  them,  they 
must  be  backed,  except  in  the  cases  enumerated  in  s.  101. 
This  case  is  not  one  of  those  enumerated  ;  and  therefore 
the  general  rule  applies,  the  warrant  should  have  been 
backed. 

Conviction  quashed. 

Solicitors  for  prosecution:  Bolton,  Mobhins  <&  BusJc,  for 
Cartler  &  Davis,  Worcester. 

Solicitors  for  prisoner :  Church,  Sons  £  Clarke,  for  South- 
all,  Worcester. 

See  N.  y.  Code  of  Criminal  Proca-  of  a,  criuiDal  warrant.  Indorsed  pursu- 
dure.  gg  157,  843.  HU.  S45  ;  I  CLit.  ant  M  statute,  ia  discharged  from  ar- 
Cr.  I..,  80-1  ;  1  Bisli.  Crim.  Proc,  (3d  rest  by  a  justice  of  tlie  peace  of  the 
ed.),  189 ;  Hnrris'a  Crim,  Law  (Force's  county  in  nLich  lie  is  arrpsled,  on  en- 
Am.  ed.),  247.  tering  ioto  a  recognizance  before  liim. 

An  officer  ivho  arrests  a  party  in  a  tlie  warraut  baa  speut  itself,  and  tlie 

county  other  tliau   that  In  wliicb  the  officer  has  no  right  lo  arrest  the  pris- 

justice  who  issued  the  warrant  resided,  oner    again     without     new   process: 

without  its  being  indorsed,  is  a  tres-  Doyle  c.  Russell,  30  Barb.,  300  :  Peo- 

passer,  and  such  arrest  is  void  :  People  pie  v.  Chapman,  30  How.  Pr.,  203, 200. 

■B.   Shaur,   4  Park.,   «,   53  ;  King  v.  See  People  «.  Clews,  14  Hnn,  Bl.  77 

Ward,  77  Ills.,  603.  H.  Y.,  89  ;  Qordinier's  Case,  10  Abb. 

The  plaintiff  was  arteated  for  drunk-  Pr.,  282,  21  How.   Pr.,  85  ;  Qark  v. 

cnuess   by  the    defendant,   a   deputy  Cleveland,  fS  Hill,  344. 

sheriff,  under  the  statute  of  1839,  cb.  Where  an  offender,  under  a  warnuit 

41S,    §42,    which    provides    that  the  i ndorsed  in  pursuance  of  the  act  "  for 

officer  shall  take   the  person  arrested  the  better  apprehending  of  felons  and 

before  some  justice  of  the  peace  or  po-  other  ofTendera,"   was  taken  into  the 

lice  court  in  the  town  where  the  arrest  county  where  the  magistrate   resided 

is  made.     In  the  town  where  the  ar-  who  issued  the  warrant,  he  not  beinga 

rest  was  made   there  were  justices  of  justice  of  the  county  where  the  oSencti 

the  peace,  but  no  trial  justice  or  police  was  committed,    it   was   held    that  an 

court,   and    the    defendant    took   the  action     for     false    imprisonment    was 

plaiotiff  before  a  trial  justice  in  an  ad-  properly  brought,  the  officer  having  ne- 

joining  town.     Held,  that  the  defend-  glected  to    comply  with  the   require- 

ant  was  a  trespasser  :    Papineau  s.  Ba-  meuts  of  the  statute;  Oreen  e.  Kum- 

con,  no  Mass.,  319.  aey,  3  Wend.,  fill. 

Where  a  prisoner,  arrested  by  virtue 
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[5  Queen's  Bench  Division,  346.] 
May  26,  1880. 

Stevenson,  Jaques  &  Co.  v.  McLean. 

ConircuU — Sale  of  Oocda — Offer ^  till  when  open — Refusal  of  Offer,  what  amounts  to — 

Revocation  of  Offer ^  when  effective. 

The  defendant,  being  possessed  of  warrants  for  iron,  wrote  from  London  to  the 
plaintiffs  at  Middlesborough  asking  whether  they  could  get  him  an  offer  fur  the  war- 
rants. Further  correspondence  ensued,  and  ultimately  the  defendant  wrote  to  the 
plaintiffs  fixing  40«.  per  ton,  net  cash,  as  the  lowest  price  at  which  he  could  sell, 
and  stating  that  he  would  hold  the  offer  open  till  the  following  Monday.  The  plain- 
tiffs on  the  Monday  morning  at  9.42  telegraphed  to  the  defendant :  "  Please  wire 
whether  you  would  accept  forty  for  delivery  over  two  months,  or  if  not,  longest 
limit  you  could  give."  The  defendant  sent  no  answer  to  this  tel<^ram,  and  after  its 
receipt  on  the  same  day  ho  sold  the  warrants,  and  at  1.25  p.m.  telegraphed  to  plain- 
tiffs that  he  had  done  so.  Before  the  arrival  of  his  telegram  to  that  effect,  the  plain- 
tiffs having  at  1  p.x.  found  a  purchaser  for  the  iron,  sent  a  telegram  at  1.84  p.m.  to 
the  defendant  stating  that  they  had  secured  his  price.  The  defendant  refused  to  de- 
liver the  iron,  and  tnereupon  the  plaintiffs  brought  an  action  against  him  for  non- 
delivery thereof.  The  jury  found  at  the  trial  that  the  relation  between  the  parties 
was  that  of  buyer  and  seller,  not  of  principal  and  agent. 

The  state  of  the  iron  market  was  very  unsettled  at  the  time  of  the  transaction,  and 
it  was  impossible  to>foresee  when  the  plaintiffs'  telegram  was  sent  at  9.42  a.m.  how 
prices  would  range  during  the  day : 

Held,  by  Lush,  J.,  that  under  the  circumstances  the  plaintiffs'  telegram  at  9.42 
ought  not  to  be  construed  as  a  rejection  of  the  defendant's  offer,  but  merely  as  an 
inquiry  whether  he  would  modify  the  terms  of  it,  and  that,  although  *the  de-  [347 
fendant  was  at  liberty  to  revoke  his  offer  before  the  close  of  the  day  on  Monday, 
such  reyocation  was  not  effectual  until  it  reached  the  plaintiffs ;  consequently  the 
defendant's  offer  was  still  open  when  the  plaintiffis  accepted  it,  and  the  action  was, 
therefore,  maintainable. 

Cooke  V.  Oxlejf  (3  T.  R.,  663)  discussed. 

Bryne  <fe  Co.  v.  Leon  Van  Tienhoven  dk  Co.  (49  L.  J.  (C.P.),  316)  followed. 

Further  consideration  before  Lush,  J.  The  facts  and 
arguments  sufficiently  appear  from  the  judgment. 

May  7.     Waddy^  QC,  and  Hugh  Shield^  for  the  plain- 
tiflfs. 
Cave^  Q.C.,  and  Wormald^  for  the  defendant. 

Cur.  adv.  milL 

May  25.  Lush,  J.:  This  is  an  action  for  non-delivery  of 
a  quantity  of  iron  which  it  was  alleged  the  defendant  con- 
tracted to  sell  to  the  plaintiffs  at  405.  per  ton,  net  cash. 
The  trial  took  place  before  me  at  the  last  assizes  at  Leeds, 
when  a  verdict  was  given  for  the  plaintiffs  for  £1,900,  sub- 
ject to  further  consideration  on  the  question  whether,  under 
the  circumstances,  the  correspondence  between  the  parties 
amounted  to  a  contract,  and  subject  also,  if  the  verdict 
should  stand,  to  a  reference,  if  required  by  the  defendant, 
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to  asci^rtain  the  amount  of  damages.     The  question  of  law 
was  argued  before  me  on  the  7tli  of  May  last. 

The  plaintiffs  are  makers  of  iron  and  iron  merchants  at 
Middleaborough,  The  defendant  being  possessed  of  war- 
rants for  iron,  which  he  had  originally  bought  of  the  plain- 
tiffs, wrote  on  the  24th  of  September  to  the  plaintiffs  from 
London,  where  he  carries  on  his  business  :  "I  see  that  No. 
3  has  been  sold  for  immediate  delivery  at  'S9s.,  which  means 
a  higher  price  for  warrants.  Could  you  get.  rae  an  offer  for 
the  whole  or  part  of  my  warrants  !  I  have  3,800  tons,  and 
the  brands  you  know,'' 

On  the  26th  one  of  the  plaintiffs  wrote  from  Liverpool : 
"  Your  letter  has  followed  me  here.  The  pig  iron  trade  is 
at  present  very  excited,  and  it  is  difficult  to  decide  whether 
prices  will  be  maintained  or  fall  as  suddenly  as  they  have 
advanced.  Sales  are  being  made  freely  for  forward  delivery 
chiefly,  but  not  in  warrants.  It  may,  however,  be  found 
advisable  to  sell  the  warrants  as  maker's  iron.  I  would 
recommend  you  to  fix  j'our  price,  and  if  you  will  write  me 
348]  your  limit  to  Middleaborough,  I  *shall  probably  be 
able  to  wire  you  something  definite  on  Monday.''  This  let- 
ter was  crossed  by  a  letter  written  on  the  same  day  by  the 
clerk  of  one  Fossick,  the  defendant's  broker  in  London,  and 
which  was  in  these  terms  : 

"Referring  to  R.  A.  McLean's  letter  to  you  re- warrants,  I 
have  seen  him  again  to-day,  and  he  considers  39«.  too  low 
for  same.  At  40s.  he  says  he  would  consider  an  offer.  How- 
ever, I  shall  be  obliged  by  your  kindly  wiring  me,  it  pos- 
sible, your  best  offer  for  all  or  part  of  the  warrants  lie  na^ 
to  dispose  of." 

On  the  27th  (Saturday)  the  plaintiffs  sent  lo  Fossick  lb& 
following  telegram  : 

"Cannot  make  an  offer  to-day;  warrants  rat'^*"' ,^^^'?i^ 
Several  sellers  think  might  get  395.  6rf.  if  you  could  wire 
firm  offer  subject  reply  Tuesday  noon." 

In  answer  to  this  Fossick  wrote  on  the  same  day:  '' ^??7 

telegram  duly  to  hand  re-warrants.     I  have  seen  ^»JJ»J;: 

T.„^    K„t  >,.1.  .^t  inclined  to  make  a  fir«i,off''''\,i|  °  "« 

to  sell  at  -693.  6d.,  but  will  probably  pre 

se  let  me  know  immediately  you  get  any 

I' the  defendant,  whohad  then  received  the 
E  the  26ih,  wrotti  himself  to  the  plaintifia 
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*'  Mr.  Fossick's  clerk  showed  me  a  telegram  from  bim  yes- 
terday mentioning  39^.  for  No.  3  as  present  price,  40^.  for 
forward  delivery.  I  instructed  the  clerk  to  wire  you  that 
I  would  now  sell  for  40^.,  net  cash,  open  till  Monday." 
No  such  telegram  was  sent  by  Fossick' s  clerk. 

The  plaintiffs  were  thus  on  the  28th  (Sunday)  in  posses- 
sion of  both  letters,  the  one  from  Fossick  stating  that  the 
defendant  was  not  inclined  to  make  a  firm  offer ;  and  the 
other  from  the  defendant  himself,  to  the  effect  that  he  would 
sell  for  40^.,  net  cash,  and  would  hold  it  open  all  Monday. 
This  it  was  admitted  must  have  been  the  meaning  of  "open 
till  Monday." 

On  the  Monday  morning,  at  9.42,  the  plaintiffs  telegraphed 
to  the  defendant :  "  Please  wire  whether  you  would  accej)t 
forty  for  delivery  over  two  months,  or  if  not,  longest  limit 
you  would  give." 

This  telegram  was  received  at  the  office  at  Moorgate  at 
10.1  A.M.,  *andwas  delivered  at  the  defendant's  office  [349 
in  the  Old  Jewry  shortly  afterwards. 

No  answer  to  this  telegram  was  sent  by  the  defendant,  but 
after  its  receipt  he  sold  the  warrants,  through  Fossick,  for 
405.,  net  cash,  and  at  1.25  sent  off  a  telegram  to  the  plain- 
tiffs: "Have  sold  all  my  warrants  here  for  forty  net  to- 
day." This  telegram  reached  Middlesborough  at  1.46,  and 
"Was  delivered  in  due  course. 

Before  its  arrival  at  Middlesborough,  however,  and  at 
1.34,  the  plaintiffs  telegraphed  to  defendant:  "Have  se- 
cured your  price  for  payment  next  Monday — write  you  fully 
by  post." 

By  the  usage  of  the  iron  market  at  Middlesborough,  con- 
tracts made  on  a  Monday  for  cash  are  payable  on  the  fol- 
lowing Monday. 

At 2.6  on  the  same  day,  after  receipt  of  the  defendant's 

telegram  announcing  the  sale  through  Fossick,  the  plaintiffs 

telegraphed :  *'Have  your  telegram  following  our  advice  to 

you  of  sale,  per  your  instructions,  which  we  cannot  revoke, 

out  rely  upon  your  carrying  out." 

The  defendant  replied:  ''Your  two  telegrams  received, 
out  your  sale  was  too  late ;  your  sale  was  not  per  my  in- 
structions." And  to  this  the  plaintiffs  rejoined:  "Have 
sold  your  warrants  on  terms  stated  in  your  letter  of  twenty- 
seventh." 

The  iron  was  sold  by  plaintiffs  to  one  Walker  at  4l5.  6d., 
^nd  the  contract  note  was  signed  before  1  o'clock  on  Mon- 
%■   The  price  of  iron  rapidly  rose,  and  the  plaintiffs  had 
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to  bay  in  fiilfilmeDt  of  their  contract  at  a  considerable  ad- 
vance on  40s. 

The  only  question  of  fact  raised  at  the  trial  was,  whether 
the  relation  between  the  parties  was  that  of  principal  and 
agent,  or  that  of  buyer  and  seller.  The  jury  found  it  was 
that  of  buyer  and  seller,  aad  no  objection  has  been  taken  to 
this  finding. 

Two  objections  were  relied  on  by  the  defendant:  first,  it 
was  contended  that  the  telegram  sent  by  the  plaintiffs  on  the 
Monday  morning  was  a  rejection  o£  the  defendant's  offer 
and  a  new  proposal  on  the  plaintiffs'  part,  and  that  the  de- 
fendant had  therefore  a  right  to  regard  it  as  patting  an  end 
to  the  original  negotiation. 

Looking  at  the  form  of  the  telegram,  the  time  when  it  was 
sent,  and  the  state  of  the  iron  market,  I  cannot  think  this  is 
its  fair  meaning.  The  plaintiff  Stevenson  said  he  meant  it 
350]  only  *as  an  inquiry,  expecting  an  answer  for  his 
guidance,  and  this,  I  think,  ia  tne  sense  in  which  the  de- 
fendant ought  to  have  regarded  it. 

It  ia  apparent  throughout  the  correspondence,  that  the 
plaintiffs  did  not  contemplate  buying  the  iron  on  specula- 
tion, but  that  their  acceptance  of  the  defendant's  oner  de- 
pended on  their  finding  some  one  to  take  the  warrants  off 
their  hands.  All  parties  knew  that  the  market  was  in  an 
unsettled  state,  and  that  no  one  coutd  predict  at  the  early 
hour  when  the  telegram  was  sent  how  the  prices  wonld  range 
during  the  day.  It  was  reasonable  that,  under  these  cir- 
cumstances, they  should  desire  to  know  before  business  be- 
gan whether  they  were  to  be  at  liberty  in  case  of  need  to 
make  any  and  what  concession  as  to  the  time  or  times  of 
delivery,  which  would  be  the  time  or  times  of  payment,  or 
whether  the  defendant  was  determined  to  adhere  to  the  terras 
of  his  letter  ;  and  it  was  highly  unreasonable  that  the  ptain- 
tifFs  should  have  intended  to  close  the  negotiation  while  it 
was  uncertain  whether  they  could  find  a  buyer  or  not,  hav- 
ing the  whole  of  the  business  hours  of  the  day  to  look  for 
""  "'      "      'orra  of  the  telegram  is  one  of  in- 

orty  for  delivery  over  two  months," 
ed  the  case  to  Hyde  v.  Wrench  ('), 
his  estate  for  £1,000,  and  the  other 
150.  Lord  Langdale,  in  that  case, 
had  been  refused,  the  party  offering 
eeing  to  the  original  proposal,  claim 
lation  was  at  an  end  by  the  refusal 
Here  there  is  no  counter  proposal. 

')  3  BeaT.,  33). 


Vol.  v.]  QUEEN'S  BENCH  DIVISION.  345 


Stevenson  v.  McLean. 


The  words  are,  **  Please  wire  whether  you  would  accept 
forty  for  delivery  over  two  months,  or,  if  not,  the  longest 
limit  you  would  give."  There  is  nothing  specific  by  way 
of  offer  or  rejection,  but  a  mere  inquiry,  which  should  have 
beeu  answered  and  not  treated  as  a  rejection  of  the  oflfer. 
This  ground  of  objection  therefore  fails. 

The  remaining  objection  was  one  founded  on  a  well-known 
passage  in  Pothier,  which  has  been  supposed  to  have  been 
sanctioned  by  the  Court  of  Queen's  Bench  in  Cooke  v.  Ox- 
ley{^\  that  in  order  to  constitute  a  contract  there  must  be 
the  assent  or  concurrence  *of  the  two  minds  at  the  [351 
moment  when  the  offer  is  accepted  ;  and  that  if,  when  an 
offer  is  made,  and  time  is  given  to  the  other  party  to  deter- 
mine whether  he  will  accept  or  reject  it,  the  proposer  changes 
his  mind  before  the  time  arrives,  although  no  notice  of  the 
withdrawal  has  been  given  to  the  other  party,  the  option  of 
accepting  it  is  gone.  The  case  of  Cooke  v.  OxUy  (*)  does  not 
appear  to  me  to  warrant  the  inference  which  has  been  drawn 
from  it,  or  the  supposition  that  the  judges  ever  intended  to 
lay  down  such  a  doctrine.  The  declaration  stated  a  pro- 
posal by  the  defendant  to  sell  to  the  plaintiff  266  hogsheads 
of  sugar  at  a  specific  price,  that  the  plaintiff  desired  time 
to  agree  to,  or  dissent  from,  the  proposal  till  4  in  the  after- 
noon, and  that  defendant  agreed  to  give  the  time,  and  prom- 
ised to  sell  and  deliver  if  the  plaintiff  would  agree  to 
purchase  and  give  notice  thereof  before  4  o'clock.  The 
court  arrested  the  judgment  on  the  ground  that  there  was 
no  consideration  for  the  defendant's  agreement  to  wait  till 
4  o'clock,  and  that  the  alleged  promise  to  wait  was  nvdum 
pactum. 

All  that  the  judgment  affirms  is,  that  a  party  who  gives 
time  to  another  to  accept  or  reject  a  proposal  is  not  bound 
to  wait  till  the  time  expires.  And  this  is  perfectly  consistent 
with  legal  principles  and  with  subsequent  authorities,  which 
have  been  supposed  to  conflict  with  Cooke  v.  Oxley  (*).  It 
is  clear  that  a  unilateral  promise  is  not  binding,  and  that  if 
the  person  who  makes  an  offer  revokes  it  before  it  has  been 
accepted,  which  he  is  at  liberty  to  do,  the  negotiation  is  at 
an  end:  see  Routledge  v.  Oranti^).  But  in  the  absence  of 
an  intermediate  revocation,  a  party  who  makes  a  proposal  by 
letter  to  another  is  considered  as  repeating  the  offer  every 
instant  of  time  till  the  letter  has  reached  its  destination  and 
the  correspondent  has  had  a  reasonable  time  to  answer  it : 
Adams  v.  Lindsell  (*).    "  Common  sense  tells  us,"  said  Lord 

0)  3  T.  R.,  653.  O  4  Bing.,  653.  (»)  1  B.  A  A.,  681. 

29  ExG.  Rep.  44 
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Cottenbam,  in  Dunlop  v.  Biggins  ('),  "  that  transactiona  can- 
not go  on  without  such  a  rule."  It  cannot  make  any  difftr- 
enc«  whether  the  negotiation  is  carried  on  by  post,  or  by 
telegraph,  or  by  oral  message.  If  the  offer  is  not  retracted, 
it  is  in  force  as  a  continuing  offer  till  the  time  for  accepting 
or  rejecting  it  has  arrived.  But  if  it  ia  retracted,  there  is  an 
3o2J  end  of  the  proposal.  *Cooke  v.  Oxley  ('},  if  decided 
tbe  other  way,  would  liave  negatived  the  right  oi  the  propos- 
ing party  to  revoke  hia  offer. 

Taking  this  to  be  the  effect  of  the  decision  in  Cooke  v. 
Oxley  i^},  the  doctrine  of  Pothier  before  adverted  to,  which 
is  undoubtedly  contrary  to  the  spirit  of  English  law,  has 
never  been  affirmed  in  our  courts.  Singularly  enough,  the 
very  reasonable  proposition  that  a  revocation  is  nothing  till 
it  haa  been  communicated  to  the  other  party,  has  not,  nntil 
recently,  been  laid  down,  no  case  having  apparently  arisen 
to  call  for  a  decision  upon  the  point.  In  America  it  was 
decided  some  years  ago  that  "  an  offer  cannot  be  withdrawn 
unless  the  withdrawal  reaches  the  party  to  whom  it  ia  ad- 
dressed before  hia  letter  of  reply  announcing  the  acceptance 
has  been  transmitted,"  Tayloe  v.  Merchants  Fire  Insurance 
Co.  (') ;  and  in  Bryne  &  Co.  v.  Leon  Van  Tien?iozen  &  Co.  ('), 
ray  Brother  Lindley,  in  an  elaborate  judgment,  adopted 
this  view,  and  held  that  an  uncomraunicated  revocation  is, 
for  all  practical  purposes  and  in  point  of  law,  no  revoca- 
tion at  all. 

It  follows,  that  as  no  notice  of  withdrawal  of  his  offer  to 
Bell  at  405.,  net  cash,  was  given  by  the  defendant  before  the 
plaintiffs  sold  to  Walker,  they  had  a  right  to  regard  it  as  a 
continuing  offer,  and  their  acceptance  of  it  made  the  con- 
tract, which  waa  initiated  by  the  proposal,  complete  ano. 
binding  on  both  parties.  ._   ,      „.  „,w^ 

My  judgment  must  therefore  be  for  the  plaintiffs  for  i-i.^^' 
but  this  amount  is  liable  to  be  reduced  by  an  ^^°^^^^'^t^,„^ 
agreed  on  by  the  parties,  or,  if  they  cannot  agree  ^iinin  ^ 
week,  to  be  nominated  by  me.     If  no  arbitrator  ^^  ^PP°|'V™. 
or  if  the  amount  be  not  reduced,  the  judgment  ^Ul  sia»"  lor 
£1.900.     The  costs  nf  the  arbitration  to  be  m  the  arovir^tor  a 


F  the  arbitration  t 

Judgment  for  plaintiffs. 

ffs:  Dodds  &.  Co.  .    Ttnikes 

ant:  Harries,  Wir^inson  &  JiatMs- 

(')  9  How.  sop.  court  Rep..  »M- 
W   49LJ.(C.P.)-31«- 
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See  5  Eng.  Rep.,  698  note  ;   Bish.  on  bound  after  receiving  her  answer  to 

Cont.,  §  176  ;  14  Am.  Law  Reg.  (N.S.),  notify  her  that  her  acceptance  had  not 

401.  been  signified  in  time  ;  and  his  inten- 

An  acceptance  of  an  offer  by  letter  tion  afterwards  to  accept  her  services, 

must  be  without  qualification:    Bick-  and  attempt  to  see  her  not  having  been 

ford  T.  Great  Western,  etc.,  28  U.  C.  acted  on,  would  not  Change  the  rule  of 

Cora.   PI.,  516;   Deshon  v.  Fosdick,  1  law:  Maclay  c.  Harvey,  90  Ills.,  525, 

Wood  (U.S.).  286  ;  Trevor  v.  Wood,  36  82  Am.  Kep.,  35,  40  n. 

N.  Y..  307;  Willing  r.  Currie,  36  U.  C.  Where  a  person  makes  an  offer  by 

Q.  B.,  46.  post,  asking  for,  or  where  from  the  na- 

The  party  who  sends  an  order  by  ture  of  the  business  he  has  a  ri^ht  to 

telegraph  makes  the  telegraph  com-  expect,  an  answer  by  return  mail,  the 

pany  his  agent  for  its  transmission  and  offer  can  only   endure    for  a  limited 

delivery,  and  is  bound  by  the  message  time,  and  the  making  of  it  is  accom- 

aa  delivered;  and  where  legal  rights  of  panied  by  an  implied  stipulation  that^ 

the  receiver,  founded  upon  such  order,  the  answer  shall   be  by  return  mail, 

are  in  question,  he  is  entitled  to  put  in  and  if  that  implied  stipulation  is  not 

evidence  the  message  actually  received,  satisfied,  the  person  making  the  offer  is 

Hs  the  original  :   Saveland  v.  Qreen,  40  released  from  it  :    Maclay  v.  Harvey, 

Wise.,  431.     Bat  see   12  Eng.   Rep.,  90  Ills..  525,  32  Am.  Rep.,  35,  40  n. 

242  note.  A  letter  written  in  reply  to  an  offer 

Where  a  contract  is  made  by  letters,  which  re-states  the  terms  of  the  offer, 

they  must  embody  the  contract :   Na-  but     with    some     variations,    though 

pier  T.  French,  40  N.  Y.  Superior  Ct.  slight,  cannot  be  regarded  as  the  con- 

K.^  122  ;    Trevor  v.  Wood,  36  N.  Y.,  summation  of  a  contract,  and  requires 

307.  reversing  41  Barb. ,  255.  an  acceptance    upon    the  terms  thus 

An  acceptance  must  be  made  within  stated,    and    until    unequivocally    ac- 

a  reasonable  time,  in   view  of  all  the  cepted,  is  only  a  mere  proposition  or 

circumstances.    If  not  it  is  too  late,  and  offer:  Maclay  v.  Harvey,  90  Ills.,  525, 

does  not  bind  the  other  party:  Minne-  32  Am.  Rep.,  35.  40  n. 

sou  15.  Collier,  etc..  4  Dillon,  431  ;  Tre-  An  acceptance  by  letter  is  valid  the 

4?V*K^°^'  ^^  ^-  ^•»  ^^'^'  reversing  moment   deposited    in   the   postoffice, 

'nf        ^^'  though  never  received  by  the  party  to 

1  he  negligence  of  a  party's  agent  in  whom  it  is  addressed:    Washburn  v. 

inaiiing  her  letter  accepting  an  offer  to  Fletcher.  42  Wise. ,  152. 

^mpioy  the  writer  of  the  letter  is  her  See  Johnson  v.  Sharp,  31  Ohio  St., 

bear  tu^**^^'^^®*  and  the  writer  must  611. 

^er  1^    .^'^^^.^cnces  of  the  delay  in  Where  an  unrevoked  offer  is  accepted 

*•  Uwv     ^  Qi?^^^^^^&  ^^®  same  :  Maclay  by  telegraph,  it  becomes  a  binding  con- 

li,  j^sj  ^*  ^  ^Is.,  525  ;  S.  C,  82  Am.  tract  the  moment  the  telegram  accept- 

WhftTft^ '^*  ^^S  ^^®  off^^  ^3  received:   Prosser  v. 

offer  to  L*  P^'son  sent  by  letter  an  Henderson,  20  U.  C.  Q.  B. ,  438  :  Thome 

merinhu^'^f,  ^^®  Plaintiff  as  a  trim-  u.  Barwick,   16  U.   0.  Com.  PL,  369; 

promot  rp„r      '^^'^  shop,  asking  for  a  Bundy  v.  Johnson,  6  id.,  221  ;  Harty  v. 

^y  plaintiff' '  ^^**^^  letter  was  received  Gooderham,  31  U.  C.  Q.  B.,  18  ;  Ballan- 

Which  she   °^  ^^®  ^^  ^^^  °^  March,  tine  v.  Watson,  30  U.  C.  Com.  PL.  529  ; 

the  next  da*'^^®'^  ^^'  P^^^  card  on  Schonberg  v,  Cheney,  6  Thompson  <Sc 

^hich    if    tf  *  *^^PtJ°g  the  offer,  and  Cook,  200. 
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[6  Quean's  Bench  Dirieion,  390.] 
Mayas,  1880. 

390]  *McCoLLiN  V.  Gilpin  and  Others. 


By  tha  urtieles  of  aseocistion  of  the  T.  Company,  Limited,  the  directorB,  with 
the  sanction  of  the  company  in  gener&l  meeting,  were  empowered  to  borrow  inr>Dey 
OD  mortgage  of  the  company's  lands,  or  upon  debentures,  bonds,  promissory  Dotea. 
bills  of  exchange,  and  other  traoaferAbte  securities,  or  otherwise,  ss  the;  should 
deem  requiHile  for  carrying  on  the  works,  4c.  The  plaintiff  having  been  requested 
by  the  defendants,  wlio  were  three  of  the  directors  of  the  company  lo  advance 
money  ^A|  the  evmpany.  agreed  to  advance  £GOO  upon  hiiving  an  agreement  signed 
by  the  defendants  to  pay  the  £G00  and  interest  at  the  end  of  six  months  upon  the 
security  of  the  machinery  and  Cools  of  the  company.  The  foliowinp  agreement 
wan  allerwards  written  out  and  signed  by  the  defendants  and  the  pUintilf :  "  A^ec- 
mont  between  the  T.  Company  of  the  one  part,  and  Wj  M.  [plaintiff]  on  the  other. 
In  consideration  for  the  advance  of  £000  paid  by  tlie  said  W.  M.  to  the  said  eoni- 
pany,  we  the  undersigned,  Ihrce  of  the  directors  of  the  said  company,  hereby  ^ree 
lo  repay  the  said  sum  of  f  000  with  interest  in  a\x  calendar  months  from  thia  dale 
hereof.  And  wo  do  hereby  assign  to  the  said  W.  M.,  as  secnrity  for  the  eaid 
advance  of  £000,  the  machines  and  tools,  as  Invoiced  to  him  Sd  June.  1ST8  .  .  .  .' 

This  document  was  not  scaled  with  the  seal  of  the  company  nor  countersigned  by 
the  secretary,  pursuant  to  the  articles  of  association,  nor  did  the  defendants  exprera 
that  they  signed  on  behalf  of  the  company.  The  plaintiff,  upon  debnlt  in  repay. 
inent  of  the  loan  at  the  expiration  of  six  months,  took  possession  of  the  machinery 
and  tools,  upon  which  the  company  obtained  an  injuncUon  in  the  Chancery  Divi- 
sion restraining  him  from  deslini;  with  the  machinery,  on  the  ground  that  the  direc- 
tors were  not  authoriied  (o  mate  the  alleged  assignment; 

Hrld,  by  Lush.  J.,  first,  that  the  defendants  were  personally  liable  for  the  repoy- 
ment  of  the  £SO0,  notwithstanding  the  lieadin^  of  the  agreement,  which  must    be 
rejected,  since  the  agreement  was  not  signed  m  a  form  Dinding  on  the  company  ; 
secondly,  that  they  were  not  liable  for  damr^es  sustained  by  the  plaintiff  in  rt-spcct- 
of  tlie  proceedings  for  the  injunction,  as  the  agreement  did   not  profess  ta  be  or* 
aspignincnt  by  tJie  company,  but  only  by  the  defendants  as  directors,  and  was  therci  — 
fore  no  representation  by  them  that  they  had  the  authority  of  the  company   t*^ 
assign  its  property. 

Action  for  money  lent  with  interest,  and  to  recover  H  ^ 
a  meant  of  certain  coats  incurred  by  tli«  plaintifif.  The  ac- 
tion was  tried  before  Luali,  J.,  at  the  Leeds  Springs  Assizes, 
1880,  and  reserved  by  him  for  further  consideration.  Tbe 
facts  and  argaments  sufficiently  appear  from  the  judgment. 
May  7.  The  case  was  argued  on  farther  consideration  by 
.C,  and  Dodd,  for  the  plaintiff.  ,  -     j     , 

.  Wills,  Q.C.,  and  Lockwood,  for  the  defendants. 
'  '  Cur.  adv.  tvit. 

Lush,  J.,  delivered  the  following  i"^g™«°^=  „ 
m  action  against  the  directors  of  »  ™\"S(^^™- 
id  the  Turnbridge  Iron  and  Boiler  Works  Com- 
ited,  to  recover  a  sum  of  £500  advanced  to  the 
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company,  with  interest,  and  also  to  recover  the  costs  which 
plaintiff  had  incurred,  under  the  circumstances  after  men- 
tioned, in  defending  his  possession  of  certain  machinery  and 
lools  alleged  to  have  been  assigned  to  him  by  way  of  security 
for  the  advance. 

Upon  the  trial  before  me  at  Leeds,  without  a  jury,  it  ap- 
peared that  in  May,  1878,  the  company  was  in  difficulties, 
and  that  at  a  meeting  of  directors,  the  plaintiff,  who  had 
been  introduced  to  them  as  a  person  likely  to  assist  them, 
was  applied  to  to  lend  the  company  £500  for  six  months. 

This  he  declined  to  do,  alleging  that  he  had  not  so  much 
to  lend,  and  was  not  used  to  lending  money  that  way;  but 
after  some  hesitation  he  said  that  if  he  procured  the  money, 
it  would  be  on  condition  that  he  lent  it  to  the  defendants 
themselves. 

They  then  asked  if  he  would  take  a  second  mortgage  on 
the  premises.  He  refused,  and  was  then  offered  security  on 
the  machinery  and  tools.  In  the  result  he  agreed  to  make 
the  advance  on  having  an  agreement  signed  by  the  defend- 
ants to  pay  the  £600  and  interest  at  the  end  of  six  months, 
and  in  default  to  deliver  over  the  machinery  and  tools  at 
invoice  price.  An  invoice  was  then  made  out,  and  the  par- 
ties adjourned  to  have  the  agreement  prepared. 

On  the  6th  of  June  they  met  again  to  conclude  the  trans- 
action. An  agreement  had  in  the  meantime  been  prepared, 
which  was  intended  to  bear  the  company's  seal.  This  the 
plaintiff  refused  to  accept,  and  thereupon  the  agreement  in 
Question  was  written  out  and  signed  by  the  defendants  and 
by  the  plaintiff.  The  question  is,  what  is  the  construction 
which  ought  to  be  put  upon  this  document.  It  is  in  these 
terms : 

''Agreement  between  the  Turnbridge  Iron  and  Boiler 
^J^^s  Company,  Limited,  of  the  one  part,  and  William 
^ctoUin,  Esq.,  of  Hull,  on  the  other  part.  In  consideration 
\v'\v  ^^vance  of  *the  sum  of  £500  paid  by  the  said  [392 
^viiiiam  McCollin,  Esq.,  to  the  said  company,  we,  the  under-  . 
°'giied,  three  of  the  directors  of  the  said  company,  hereby 
agree  to  repay  the  said  sum  of  £500  with  interest  at  the  rate 


flif  P^^  ^^^^'  P^r  annum,  in  six  calendar  months  from  the 
\\lo  i??*^^^-  ^^^  ^«  do  hereby  assign  to  the  said  William 
^jcv^oUm,  as  security  for  the  said  advance  of  £500,  the  ma- 
cliir^  ^^d  tools  as  invoiced  to  him  3d  June,  1878,  the  ma- 
thp^^^  ^^  ^  delivered  in  the  same  condition  for  working  as 
not  t  ^^^^'  ^°^  ^^^  ^^^  William  McCollin  hereby  agrees 
10  remove  the  said  machines  and  tools  from  their  present 
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position  except  in  dafaultof  the  repayment  of  tiie  said  sum 
of  £500  with  interest  at  the  rate  of  5  per  cent,  per  annum  at 
the  expiration  of  six  months  from  the  present  date. 
"As  witness  our  hands  this  5th  day  of  June,  1878." 
This  document  is  signed  by  the  defendants  and  by  the  plain- 
tiff, but  it  is  not  sealed  with  the  seal  of  the  company  nor 
countersigned  by  the  secretary,  pursuant  to  the  52d  article 
of  association,  nor  do  the  defendants  ever  express  that  they 
sign  it  on  behalf  of  the  company. 

The  only  part  which  creates  a  difficulty  is  the  heading, 
which  declares  the  document  to  be  an  agreement  between  the 
company  on  the  one  part  and  the  plaintiff  on  the  other.  This 
I  presume  was  the  heading  of  the  agreement  whicii  was  first 
written  out  and  intended  to  be  sealed  with  the  company's 
seal,  and  which  the  plaintiff  refused  to  accept.  But,  Iiow- 
ever  that  may  be,  as  it  stands  it  professes  to  describe  a  con- 
tract with  the  company;  but  when  we  turn  to  the  signatures 
we  find  that  this  description  is  inaccurate,  and  that  what- 
ever might  have  been  originally  intended  thedocnmencisnot 
signed  so  as  to  bind  the  company,  or  as  it  would  have  been 
signed  if  the  directors  had  intended  to  make  it  the  contract 
of  the  company. 

To  proceed  with  the  narrative,  the  £500  was  then  and  there 
advanced,  and  a  receipt  for  it  given  by  the  secretary,  who 
signed  per  pro  for  the  company.  No  part  of  the  principal  or 
interest  liaving  been  repaid  the  plaintiff  at  the  expiration  of 
six  months  took  possession  of  the  machinery  and  tools.  The 
company  thereupon  commenced  an  action  in  the  Chancery 
Division  and  obtained  a  perpetual  injunction,  restraining  the 
393]  plaintiff  from  removing,  selling,  or  in  any  "way  deal- 
ing with  the  machinery  and  tools,  on  the  ground  that  the 
directors  were  not  authorized  to  make  tlie  alleged  assignment. 
The  plaintiff  claims  in  addition  to  the  £600  and  interest  tlie 
costs  he  has  been  put  to,  in  taking  possession  and  defending 
liis  right  to  the  security. 

The  first  question  is,  does  the  agreement  bind  the  defend- 
ants personally  to  pay  the£500.  It  seems  to  me  that  to  make 
it  of  any  avail  at  all  the  lieading  must  be  rejected,  since  it 
t  signed  in  a  form  to  be  binding  on  the  company.  If  it 
ad  without  the  heading  it  is  in  terms  nu  engagement  in 
nature  of  a  guarantee  by  the  defendants  to  repay  the 
ey,  with  interest  in  six  months. 

id  I  think  the  heading  may  be  rejected  wilhout  violence 
ly  rule  of  law.  Tlie  document  will  then  be  what  the 
itiff  stipulated  for,  namely,  the  security  of  the  direc- 
in  their  individual  character. 
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The  claim  for  damages  occasioned  by  the  action  for  an  in- 
junction was  attempted  to  be  sustained  upon  the  authority 
of  Richardson  V.  Williamson  {^)y  as  being  a  representation 
by  the  defendants  that  they  had  the  authority  of  the  com- 

f)any  to  assign  the  machinery  and  tools  as  security  for  a 
oan. 

The  46th  article  of  association  empowers  the  directors, 
with  the  sanction  of  the  company  in  general  meeting,  to 
borrow  on  mortgage  of  the  company's  lands,  or  upon  de- 
bentures, bonds,  promissory  notes,  bills  of  exchange,  and 
other  transferable  securities,  or  otherwise^  as  they  shall 
deem  requisite  for  carrying  on  the  works,  &c.  If  the  defend- 
ants had  so  executed  this  agreement  as  to  make  it  in  form 
the  company's  contract,  the  plaintiff  would  have  been  justi- 
fied in  assuming  that  they  had  received  the  requisite  au- 
thority of  the  company  in  general  meeting,  and  the 
defendants  would  have  been  then  in  the  same  position  as 
the  defendants  in  Richardson  v.  Williamson  {^),  But  the 
agreement  does  not  contain  or  imply  any  such  representa- 
tion, inasmuch  as  it  does  not  profess  to  be  an  assignment  by 
the  company  but  only  by  the  directors  as  such. 

Now,  directors  of  tliese  companies  have  no  authority 
other  than  that  which  is  given  them  by  the  articles  of  asso- 
ciation, and  these  *are  open  and  supposed  to  be  [394 
known  to  all  persons  who  have  dealings  with  the  company. 

The  representation  is  that  they  in  their  capacity  as  direc- 
tors, in  virtue  of  their  general  authority,  had  power  to 
assign,  not  that  they  have  received  the  special  authority 
which  the  articles  empower  a  general  meeting  to  give  ;  and 
which  fact  persons  dealing  with  them  cannot  be  presumed 
to  know :  see  Beattie  v.  Lord  Ebury  C*). 

I  am,  therefore,  of  opinion  that  the  plaintiff  is  not  en- 
titled to  the  costs  of  resisting  the  injunction  ;  but  that  he  is 
entitled  to  judgment  for  £500  and  interest  at  6  per  cent. 

Solicitors  for  plaintiff :  E.  Jukes^  for  Laverack,  Hull. 
Solicitors  for  defendants :  Torr  cfc  Cb.,  for  Wells  &  Hind, 
Nottingham. 

(»)  Law  Rep.,  6  Q.  B.,  276. 
(*)  Law  Rep.,  7  H.  L.  102;  9  Eng:.  Rep.,  64 ;  7  Ch.,  777;  8  Eng.  Rep.,  625. 

An  agent  who  contracts  on  behalf  of  U.  C.  Q.  B.,  84  :    Eclistein  t.  White- 

an  assumed  principal  warrants  his  au-  head,  10  U.  C.  Com.  PI.,  C5;  Calvin  v. 

thority  to  do  so  :    White  v.  Madison,  Davidson,  31  U.  C.  Q.  B.,  396. 

26  N.  Y.,  117;    Ballzen  v.  Niedlay.  53  But  see  McDonald  v.  McMillan,  17 

N.  Y.,4C7;  Cheny  «.  McDoup^l,  L.  R.,  U.  C.  Q.  B.,  377  ;  Outram  v.  Doyle,  1 

3  Priv.  Council.  2^ ;  Noe  d.  Grecfory,  7  Russ.  &  Geldert,  1. 

I^ly,  283  ;   Winter  t.  Jarvis.  8  U.  C.  Though    one    contracting  as  agent, 

Q-  B.;  ^7  afflmied,  Equal  Division,  13  does  not  warrant  his  authority  if  the 
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party  contracting  with  him  knew  his        Defendant  falsely  represented  that 

powers  :  Story  on  Agency,  g  265  ;  Hall  he  had  authority  to  act  as  agent  for 

«.  Lauderdale,  46  N.  Y. ,  70 ;  Banks  v.  another,  and  in  his  assumed  capacity 

Harrington,  28  U.  C.  Com.  PI.,  488.  made  a  parol  contract  for  the  leasing 

See  Outram  v.  Doyle,  1  Russell  &  of  a  store  to  plaintiff  for  the  term  of 

Geldert  (Nova  Scotia),  1.  two  years,  in  consequence  of   which 

And  induce  him  to  enter  into  the  con-  plaintiff  incurred  expenses  in  procur- 

tract :  Aspinall  v.  Torrance,  1  Lans.,  ing  fixtures  to  fit  up  the  store. 
881,  385,  affirmed  57  N.  Y.,  831.  Held,  that  inasmuch  as  the  contract 

Or  where  the  powers  of  the  agent  would  have  conferred  no  right   upon 

are  given  by  statute :  Hall  v.  Lauder-  plaintiff  had  defendant  possessed  the 

dale,  46  N.  i.,  70  ;  Banks  v.  Harring-  authority  claimed,    plaintiff    was  not 

ton,  28  U.  C.  Com.  PL,  488.  injured    by    the    representation,    and 

But  see  Macbeth  v.  McDonald,   11  could  not  maintain  an  action   either 

U.  C.  Com.  PI.,  224.  upon  the  contract  or  in  tort :    Dung  r. 

Where  one  a«  otcn^r  sells  an  instru-  Parker,   52    N.  Y.,   494,   reversing  3 

ment  invalid  for  want  of  authority,  by  Daly,  89  ;  Ballzen  v.  Niedlay,  53  N.  Y., 

agents  of  a  municipal  corporation  to  467. 

execute  it,  he  is  not  liable  on  an  im-        But  see  Calvin  v.  Davidson,  31  U.  C. 

plied  warranty  of  its  validity  :   Smelt-  Q.  B.,  396. 

zer  V.  White,  92  U.  S.  R. ,  390 ;  Otis  v.  •  One  S.  had  contracted,  by  parol,  to 

Cullum,  92  id.,  447  ;  Christy  v.  Sulli-  sell  and  deliver  to  plaintiffs  a  quantity 

van,  50  Cal.,  837.  of  cheese,  but  being  made  to  believe 

A  contract,  void  by  the  statute  of  by  the  fraud  of  defendant  that  plain- 
frauds,  cannot  be  enforced  directly  or  tiffs  did  not  want  the  cheese,  sold  it  to 
indirectly.  It  confers  no  right  and  defendant.  The  contract  was  not  bind- 
creates  no  obligation  as  between  the  ing  under  the  statute  of  frauds,  but 
parties  to  it,  and  no  claim  can  be  would  have  been  performed  by  S.  had 
founded  upon  it  as  against  third  per-  it  not  been  for  the  fraud.  Held,  that 
sons.  Whatever  may  be  the  form  of  an  action  was  maintainable  against  the 
an  action  at  law,  if  the  proof  of  such  defendant  therefor  :  Rice  t.  Manley, 
a  contract  is  essential  to  maintain  it,  66  N.  Y.,  82,  distinguishing  Dung  «. 
there  can  be  no  recovery.  Parker,  52  N.  Y.,  494 


[6  Queen's  Bench,  Division,  394.] 
March  24,  1880. 
[IN  THE  COURT  OF  APPEAL.] 

Debenham  and  Another  v.  Mellon. 

Husband  and  Wife — Auiharity  to  pledge  Credit  daring  Cohabitation — Necessariei — 

Revocation  of  Implied  Authority. 

A  husband  who  is  able  and  willitig  to  supply  his  wife  with  necessaries,  and  who 
has  forbidden  her  to  pledge  his  credit,  cannot  be  held  liable  for  necessaries  bought 
by  her ;  and  a  tradesman,  without  notice  of  the  husband's  prohibition  and  witliout 
having  had  previous  dealings  with  the  wife  with  his  assent,  cannot  maintain  an 
action  against  him  for  the  price  of  articles  of  female  attire  suitable  to  her  station  in 
life,  and  supplied  to  her  upon  his  credit  but  without  his  ivnowledga?  or  assents 

Mly  V.  Uees  (16  C.  B.  (N.S.),  628;  33  L.  J.  (C.P.),  177,)  approved  of. 

The  pleadings,  so  far  as  they  were  material,  may  be 
shortly  stated  as  follows: 
Claim,  tliat  between  the  1st  of  April,  1877,  and  the  13th 
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of  March,  1879,  the  plaintiffs  sold  and  delivered  to  the  de- 
fendant goods  ordered  for  him  by  his  wife  as  his  duly  au- 
thorized agent  in  that  behalf. 

Defence,  that  the  defendant  denies  that  the  goods  were 
ordered  by  his  wife  as  his  agent,  and  says  that  his  wife  was 
not  his  agent  in  that  behalf,  and  had  no  authority,  either 
express  or  implied,  to  *pledge  the  defendant's  credit  [395 
for  the  goods,  as  the  plaintiffs  knew  or  ought  to  have 
known. 

Joinder  of  issue. 

The  case  came  on  for  trial  in  London  during  the  Michael- 
mas Sittings,  1879,  before  Bo  wen,  J.,  and  a  jury,  and  the 
following  are  the  facts  necessary  to  be  stated : 

The  plaintiffs  were  a  firm  of  drapers,  and  they  sued  for 
the  price  of  articles  of  dress  sold  by  them  to  the  defend- 
ant's wife.  It  was  admitted  that  the  prices  were  reason- 
able, and  it  was  not  disputed  that  the  articles  of  dress  were 
"necessaries"  for  the  defendant's  wife,  in  the  sense  that 
they  were  suitable  to  her  degree  and  condition  in  life.  The 
defendant  relied  upon  a  secret  revocation  of  his  wife's  au- 
thority to  pledge  his  credit.  The  defendant  and  his  wife 
were  called  as  witnesses,  and  stated  that  by  an  arrangement 
made  between  them  he  was  to  furnish  her  with  money  to 
supply  herself  and  her  children  with  clothes,  and  that  he 
bad  positively  forbidden  her  to  exceed  it.  They  lived 
together,  and  an  allowance  of  £62  a  year  was  paid  by  the 
husband  to  the  wife  for  that  purpose.  In  some  years  the 
allowance  was  increased  to  £62.  The  judge  asked  the  jury 
whether,  at  the  time  when  the  goods  were  ordered,  the  de- 
fendant had  withdrawn  from  his  wife  authority  to  pledge 
his  credit,  and  had  forbidden  her  to  do  so ;  the  jury  an- 
swered this  question  in  the  affirmative.  Judgment  was 
ordered  to  be  entered  for  the  defendant. 

The  plaintiffs  appealed. 

March  20.  Benjamin^  Q.C.,  and  A,  L.  Smiihy  for  the 
plaintiffs :  It  is  competent  for  this  court  to  review  the  deci- 
sion of  the  majority  of  the  judges  in  Jolly  v.  Jiees{')\  it 
was  the  first  case  in  which  it  was  held  that  a  secret  revoca- 
tion of  a  wife's  authority  is  sufficient,  and  it  cannot  be 
maintained  upon  principle:  it  is,  moreover,  in  conflict  with 
Ruddock  V.  Marsh  {^\  which,  it  is  submitted,  was  correctly 
decided.  There  was  no  evidence  that  the  defendant  ha^ 
forbidden  the  plaintiffs  to  trust  his  wife  ;  and  a  prohibition 
of  this  kind  was  necessary  in  order  to  exempt  him  from 

0)  15  C.  B.  (N.S.),  628;  83  L.  J.  (C.P.),  177.  («)  1  II.  <&  N.,  601. 

29  Exa.  Rep.  45 


354  QUEEN'S  BEXCII  DIVISION.  [Vol.  V. 

1880  Debenham  v.  Mellon. 

liability:  Manby  v.  Scott{') ;  Dyer  v.  Eastf^).  The  liability 
396]  *of  a  husband  depends  upon  the  circumstance 
whether  he  cohabits  with  his  wife :  Tod  v.  Stokes  (') ;  Ether- 
ington  v.  Parr  at  {^)\  Waithman  v.  Wakefieldi^) :  in  the 
present  case  cohabitation  existed.  In  Etherington  v.  Par- 
rot {^)  the  husband  was  held  not  to  be  liable,  because  he  had 
given  sufiBcient  notice  of  the  revocation  of  his  wife's  au- 
thority. Moreover,  although  a  husband  forbids  a  trades- 
man to  trust  his  wife,  yet  he  is  not  relieved  from  liability  if 
he  afterwards  refuses  to  supply  her  with  necessaries:  J^ol- 
ton  V.  Prentice {^).  It  may  be  that  the  defendant  would  not 
be  liable,  if  the  goods  sold  by  the  plaintiffs  had  been  sup- 
plied expressly  upon  the  wife's  credit,  Holt  v.  Brien{^) ;  but 
upon  the  evidence  it  does  not  appear  that  the  plaintiffs 
intended  to  trust  the  wife  alone.  It  seems  to  be  laid  down 
in  the  judgment  of  Bayley,  J.,  in  Montague  v.  Benedict  {')^ 
that  even  when  a  husband  lives  with  his  wife  he  is  not 
bound  by  her  contracts  if  he  supplies  her  with  necessaries  : 
but  this  is  a  principle  hard  to  be  explained,  and,  moreover, 
it  was  unnecessary  to  the  decision  of  the  action,  which  did 
not  relate  to  necessaries.  A  wife  is  the  ostensible  agent  of 
her  husband  during  cohabitation,  and  it  would  be  a  hard- 
ship that  a  tradesman,  trusting  her  without  notice  of  the 
revocation  of  her  authority,  should  be  without  remedy. 
Even  in  an  action  for  work  done  for  a  mere  mistress  it  is  a 
proper  question  for  the  jury  whether  the  defendant  has 
given  the  plaintiff  reason  to  believe  that  she  was  his  agent, 
although  in  point  of  fact  the  order  for  the  work  has  been 
given  without  the  defendant's  sanction:  Hj/anv.  Sams{*). 
The  liability  of  a  husband  to  pay  for  necessaries  supplied 
to  his  wife  arises  out  of  the  obligation  imposed  by  the  mar- 
riage contract  to  support  her  according  to  his  estate  and 
condition :  and  hence  a  husband  may  be  bound  to  pay  for 
necessaries  supplied  to  his  wife  whilst  he  was  a  lunatic : 
Head  V.  Legard  (").  It  was  laid  down  in  the  judgment  of 
the  Court  of  Exchequer  in  Johnston  v.  Sumner  {^^)  that  *'if 
a  man  and  his  wife  live  together,  it  matters  little  what  pri- 
397]  vate  agreement  they  may  make,  the  wife  *has  all 
the  usual  authority  of  a  wife."     That  doctrine  is  in  point 

(>)  2  Smith's  L.  C.  (8th  ed.),   446,  at        (')  4  B.  A  Aid.,  252. 

p.  4C8.  {^)  2  Smith's  L.  C.  (8th  ed.),  488,  at 

(«)  1  Mod.,  9,  per  Kelgyne,  C.J.  p.  487. 

(»)  12  Mod.,  244.  (»)  12  Q.  B.,  460. 

{*)  2  Ld.  Raym.,  1006.  (•<>)  6  Ex.,  636. 

(*)  1  Camp.,  120,  at  p.  121  ;   per  Lord       (")  3  H.  <fe  N.,  261,  at  p.  266;    27  L.  J. 

Elleiiborough.  (Ex.),  341,  at  p.  344. 

(«)  2  Strange.  1214. 
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for  the  plaintiffs  in  the  present  case,  where  the  revocation 
by  the  defendant  of  his  wife's  presumable  authority  was  a 
secret  transaction.  Reid  v.  TeaJcle{')  is  not  really  against 
the  plaintiffs,  for  they  rely  upon  the  implied  authority 
which  the  defendant's  wife  had  to  pledge  his  credit. 

The  authorities,  therefore,  when  fairly  reviewed,  support 
the  contention  for  the  plaintiffs  ;  and  when  the  question  is 
considered  as  a  matter  of  principle,  the  conclusion  must  be 
drawn  in  their  favor.  The  mere  fact  of  marriage  and  of  co- 
habitation constitutes  a  wife  her  husband's  agent  in  all  mat- 
ters relating  to  the  household ;  and  he  cannot  effectually 
revoke  her  apparent  authority  without  giving  notice  of  the 
revocation.  If  the  husband  himself  carries  on  the  business 
of  the  household,  no  presumption  as  to  the  agency  of  his 
wife  arises ;  but  if  she  is  allowed  to  manage  it,  he  is  bound 
by  her  contracts,  for  she  has  been  put  into  the  place  of  his 
ostensible  agent.  If  the  judgment  of  Bowen,  J.,  be  upheld, 
it  will  always  be  necessary  for  a  tradesman,  before  he  trusts 
a  married  woman,  to  ascertain,  by  inquiry  or  by  other  means, 
whether  she  has  authority  to  pledge  her  husband's  credit ; 
this  is  a  burden  which  ought  not  to  be  imposed  upon  a 
tradesman. 

March  22.  R.  A.  McCall^  for  the  defendant,  was  not 
called  upon  to  argue. 

Cur,  adv.  vult 

March  24.  The  following  judgments  were  delivered  : 
Bramwell,  L.J.:  The  question  in  this  case  is,  whether 
the  defendant  is  to  pay  for  goods,  which  have  been  supplied 
by  the  plaintiffs  to  the  defendant's  wife  without  his  author- 
ity, and  indeed  against  it,  and  without  his  knowledge  at  the 
time  of  the  supply.  The  goods  were  necessaries  in  the  sense 
that  they  consisted  of  articles  of  dress  suitable  to  the  wife's 
station  in  life ;  but  they  were  not  necessaries  in  the  sense 
that  she  stood  in  need  of  them,  for  she  had  either  a  sufficient 
supply  of  articles  of  a  similar  kind,  or  at  least  sufficient 
means  from  her  husband  or  otherwise  to  acquire  them  with- 
out running  him  into  debt  for  them.  The  question  which 
arises  in  this  case  is  always,  and  to  a  certain  extent  neces- 
sarily, *argued  upon  technical  considerations :  no  [398 
statute,  no  unvarying  rule  of  the  common  law  provides  in 
what  cases  a  husband  shall  or  shall  not  be  liable,  but  he  is 
treated  as  a  debtor  or  a  person  liable  on  a  contract  to  pay, 
his  obligation  depending  upon  what  used  to  be  called  an 
assumpsit,  and  the  endeavor  on  the  part  of  the  tradesman  is 

0)  18  C.  B.,  627 ;  22  L.  J.  (C.P.),  161. 
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to  show  that  the  wife  was  the  agent  of  the  husband  to  pledge 
his  credit  at  the  time  when  the  debt  was  contracted.  The 
point  to  be  determined  is,  whether  the  defendant's  wife  had 
authority  to  bind  him,  or,  to  use  the  most  general  language, 
whether  she  had  power  to  make  him  liable. 

No  doubt,  there  are  cases  in  which  a  wife  has  what  is 
called  an  agent's  authority  to  bind  her  husband.  I  think  it 
convenient  to  mention  the  following  instances,  though,  of 
course,  we  have  not  to  deal  with  them  here.  If  a  husband 
turns  his  wife  out  of  doors,  or  conducts  himself  so  that  she 
is  obliged  to  leave  him,  it  is  a  legal  duty  upon  him  to  main- 
tain her  ;  and  if  he  will  not  himself  perform  that  duty,  she 
has  power  to  provide  for  herself  at  his  expense,  that  is  to 
say,  she  can  pledge  his  credit  for,  necessaries,  such  as  food, 
apparel,  lodging,  and  perhaps  medicine  and  physic.  In  like 
manner  when  a  wife  is  living  with  her  husband,  if  he  gives 
her  nothing  but  the  shelter  of  his  house,  she  would  have  a 
right  to  provide  food  and  apparel  for  herself  at  his  expense, 
and  he  would  be  bound  to  pay  for  them.  In  cases  such  as 
these  a  wife  has  undoubtedly  power  to  bind  her  husband. 
There  may  be  cases  in  which  a  wife  has  a  similar  power  when 
she  and  her  husband  are  living  and  cohabiting  together,  and 
where  the  article  bought  upon  credit  is  of  such  a  kind  and 
character  that  persons  living  in  the  same  class  of  life  with 
themselves,  and  having  the  same  means,  and  living  in  the 
same  neighborhood,  are  in  the  habit  of  ordering  it  upon 
credit.  Take  the  case  of  an  ordinary  butcher's  bill :  if  it  is 
not  the  practice  of  persons  belonging  to  a  particular  class  of 
life  (and  undoubtedly  sometimes  it  is  not),  living  in  certain 
neighborhoods  in  a  certain  style,  to  pay  for  each  joint  of 
meat  at  the  moment  of  its  delivery,  and  if  the  practice  is  to 
have  weekly,  monthly,  or  quarterly  bills,  it  seems  to  me  that 
the  wife  in  such  a  case  would  have  a  presumable  authority; 
and  if  the  husband  means  to  negative  it,  he  not  only  must 
399]  give  her  notice  *that  he  withdraws  it,  but  also  must 
inform  the  tradesmen  in  the  neighborhood  with  whom  she 
might  deal  that  the  presumable  authority  has  been  with- 
drawn. It  seems  to  me  that  the  authority  exercised  by  a 
wife  in  a  case  such  as  I  have  mentioned  does  not  spring 
merely  out  of  the  contract  of  marriage,  but  that  the  same 
authority,  would  exist  in  favor  of  a  sister,  or  a  housekeeper, 
or  other  person  presiding  over  the  management  of  the  house. 
I  think  that  considerations  of  this  sort  formed  the  founda- 
tion of  the  judgment  in  Ruddock  v.  Marsh  (*).  I  have  con- 
siderable doubt  whether  the  Court  of  Exchequer  was  right 

Q)  1  H.  AN.,  601. 
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in  supposing  that  the  necessary  ingredients  existed,  and  ex- 
cept upon  the  grounds  which  1  have  mentioned,  I  incline  to 
think  that  the  judgment  in  Jiuddock  v.  Marsh  {')  was  wrong. 
However  that  may  be,  the  facts  before  us  are  of  a  differ- 
ent kind.  In  this  case  it  cannot  be  pretended  that  there  was 
any  convenience  in  supplying  the  goods  upon  credit,  nor 
has  any  practice  or  usage  to  that  effect  been  proved  to  ex- 
ist. Certainly,  the  court  cannot  take  judicial  notice  of  a 
practice  by  wives  to  pledge  their  husband's  credit  for  dresses, 
and  I  sincerely  hope  that  in  point  of  fact  it  is  not  their  prac- 
tice to  do  so.  The  question  is,  whether,  there  being  no  usage 
to  warrant  a  dealing  upon  credit,  and  there  being  no  author- 
ity but  an  actual  prohibition  on  the  part  of  the  husband,  his 
wife  is  nevertheless  entitled  to  pledge  his  credit.  I  very 
much  doubt  whether  the  tradesman  has  any  intention  of 
trusting  the  husband  :  he  hopes  and  expects  that  somehow 
the  wife  will  get  the  money  and  pay  for  the  goods  without 
the  husband  knowing  anything  about  the  matter.  This  is 
not  a  question,  whether  a  wife  has  authority  to  spend  her 
husband's  ready  money.  If  she  goes  to  a  tradesman's  shop 
and  buys  for  ready  money  an  article  of  necessity,  I  very 
much  incline  to  think  that  the' husband  would  not  have  a 
legal  right  to  demand  back  the  price  from  the  tradesman,  on 
the  ground,  that  he  had  told  his  wife  not  to  spend  his  mone^ 
upon  the  article,  because  he  himself  would  have  bought  it 
for  her  if  she  really  wanted  it.  The  tradesman  would  be  at 
liberty  to  reply  to  the  husband,  that  he  ought  not  to  let  his 
wife  have  the  money  if  she  was  likely  to  misuse  it.  But  I 
am  not  at  all  sure  that  this  reasoning  would  apply,  if  she 
•ordered  an  article  utterly  beyond  her  station  in  life,  [400 
because  the  tradesman  would  perhaps  have  notice  that  in 
taking  the  price  he  was  doing  what  he  ought  not  to  do,  and 
possibly  he  would  have  to  return  the  money  on  the  husband 
tendering  the  article  back.  However  that  may  be  as  to 
transactions  for  ready  money,  the  point  to  be  now  consid- 
ered is  whether  a  wife  has  power  to  pledge  her  husband's 
credit.  Why  should  she  have  that  power  ?  Let  me  look  at 
the  position  of  all  the  parties.  If  a  husband  is  desirous  that 
his  wife  should  have  that  power,  he  can  give  it  to  her  in  ex- 
press terms :  so  far  as  he  is  concerned,  it  is  unnecessary  that 
the  law  should  confer  the  power  upon  his  wife.  As  to  the 
tradesman,  he  need  not  deal  with  the  wife  upon  credit,  he 
need  not  trust  her,  he  can  carry  on  his  business  for  ready 
money  only.  He  may  take  another  course:  he  need  not 
treat  the  husband  as  his  debtor :  he  may  trust  the  wife  only 

(»)  1  H.  &  N.,  601. 
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and  reckon  upon  her  getting  the  money  to  pay  him  from  her 
husband.  But  also  the  tradesman  can  ask  whether  the  wife 
has  her  husband's  authority:  if  she  says  that  she  has,  when 
in  truth  she  has  not,  she  would  commit  a  fraud  ;  and  if  the 
tradesman  takes  this  precaution,  she  must  commit  a  dis- 
honest act  in  order  to  obtain  the  goods.  And  the  tradesman 
may  take  a  step  further  and  refuse  to  trust  the  wife,  unless 
the  husband  acknowledges  either  by  word  of  mouth  or  in 
writing  that  he  has  conferred  authority  upon  her.  The 
tradesman  is  not  under  an  obligation  to  trust  the  wife  ;  and 
if  he  chooses  to  look  to  the  husband  for  payment,  why 
should  he  not  be  bound  to  obtain  the  authority  of  the  hus- 
band before  the  goods  are  supplied  for  which  the  latter  is  to 
be  held  liable  ?  It  is  argued  that  if  a  tradesman  were  to  ask 
this  question,  he  would  offend  his  customers :  the  wife  would 
not  deal  with  him  again,  and  the  husband  also  might  be  an- 
noyed that  his  wife's  word  had  been  doubted.  This  may 
be  a  reason  why  the  tradesman  should  not  ask  the  question  : 
but  it  is  no  reason  why  if  he  does  not,  he  should  nold  the 
husband  liable  when  the  latter  has  not  consent^ed  that  a  debt 
should  be  contracted.  It  seems  to  me  to  be  quite  a  mistake 
to  suppose  that,  because  it  iftay  be  offensive  to  put  a  ques- 
tion necessary  for  the  protection  of  both  the  tradesman  and 
the  husband,  it  will  be  better  not  to  put  it  at  all,  and  yet  that 
the  tradesman  may  compel  the  husband  to  pay  for  goods 
401]  which  have  been  supplied  *against  his  will.  The 
plaintiffs'  counsel  have  failed  to  adduce  in  support  of  their 
contention  any  valid  reason  founded  upon  convenience  or 
usage  ;  their  argument  is  not  justified  by  any  authority, 
and  therefore  I  am  of  opinion  that  the  judgment  of  Bowen,  J., 
should  be  affirmed.  It  would  be  a  very  mischievous  state 
of  the  law,  if  a  foolish  woman  and  a  tradesman  eager  for 
profit  could  combine  together  and  do  what  might  be  a  seri- 
ous injury  to  the  husband  contrary  to  his  orders  and  with- 
out his  knowledge. 

Baggallay,  L.J.:  I  have  had  an  opportunity  of  read- 
ing and  considering  the  judgment  which  Thesiger,  L.  J.,  is 
about  to  deliver,  and  as  it  entirely  expresses  the  views  which 
I  entertain  upon  the  case,  I  simply  desire  that  what  he  states 
should  be  considered  as  stated  on  my  own  behalf  as  well  as 
his.  At  the  same  time  I  by  no  means  dissent  from  the  ob-* 
servations  made  by  Bramwell,  L.J.:  they  appear  to  me  to 
be  substantially  in  accordance  with  the  view  which  I  enter- 
tain upon  the  subject. 

Thesiger,  L.  J.:    The  state  of  facts  upon  which  the  judg- 
ment of  the  court  is  to  proceed  I  take  to  be  as  follows :  a 
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husband  and  wife  living  together :  the  husband  able  and 
willing  to  supply  the  wife  with  necessaries,  or  the  means  of 
obtaining  them  :  an  agreement  between  them,  not  made  pub- 
lic in  any  way,  that  the  wife  shall  not  pledge  her  husband's 
credit:  a  tradesman,  without  notice  of  that  agreement,  and 
without  having  had  any  previous  dealings  with  the  wife  with 
the  husband's  assent,  supplying  her,  upon  the  credit  of  the 
husband,  but  without  his  knowledge  or  assent,  with  articles 
of  female  attire  suitable  to  her  station  in  life :  an  action 
brought  against  the  husband  for  the  price  of  such  articles. 

The  question  for  us  is  whether  the  action  is  maintainable. 
I  agree  with  the  other  members  of  the  court,  and  with 
Bo  wen,  J.,  that  it  is  not.  The  appellants'  counsel  have 
brought  under  our  notice  a  considerable  number  of  authori- 
ties with  the  view  of  establishing  that  the  law  as  laid  down 
in  Jolly  v.  Reesi^)  is  erroneous.  I  think  that  the  authori- 
ties have  a  contrary  effect.  They  establish  beyond  contro- 
versy that  the  liability  of  a  husband  for  debts  incurred  by 
his  wife  during  cohabitation  is  based  in  the  *main  '[402 
upon  the  ordinary  principles  of  agency.  It  follows  that  he 
is  only  liable  when  he  has  expressly  or  impliedly,  by  prior 
mandate  or  subsequent  ratification,  authorized  her  to  pledge 
his  credit  or  has  so  conducted  himself  as  to  make  it  inequi- 
table for  him  to  deny,  or  to  estop  him  from  denying,  her 
authority.  In  the  present  case  express  authority  is  out  of 
the  question,  and  there  is  no  evidence  that  the  defendant 
ever  assented  in  any  way  to  the  act  of  his  wife  in  pledging 
his  credit  to  the  plaintiffs. 

But  it  is  said  that  there  is  a  presumption  that  a  wife  living 
with  her  husband  is  authorized  to  pledge  her  husband's 
credit  for  necessaries ;  that  the  goods  supplied  by  the  plain- 
tiffs were,  as  it  is  admitted  they  were,  necessaries  ;  and  that, 
as  a  consequence,  an  implied  authority  is  established.  This 
contention  is  founded  upon  an  erroneous  view  of  what  is 
meant  by  the  term  "presumption"  in  cases  where  it  has 
been  used  with  reference  to  a  wife's  authority  to  pledge  her 
husband's  credit  for  necessaries.  There  is  a  presumption 
that  she  has  such  authority  in  the  sense  that  a  tradesman 
supplying  her  with  necessaries  upon  her  husband's  credit 
and  suing  him,  makes  out  a  prima  facie  case  against  him, 
upon  proof  of  that  fact  and  of  the  cohabitation.  But  this 
is  a  mere  presumption  of  fact  founded  upon  the  supposition 
that  wives  cohabiting  with  their  husbands  ordinarily  have 
authority  to  manage  in  their  own  way  certain  departments 
of  the  household  expenditure,  and  to  pledge  their  husband's 

(')  13  C.  B.  (N.S.),  628;  S3  L.  J.  (C.P.),  177. 
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credit  in  respect  of  matters  coming  within  those  depart- 
ments. Such  a  presumption  or  prima  facie  case  is  rebut- 
table, and  is  rebutted  when  it  is  proved  in  the  particular 
case,  as  here,  that  the  wife  has  not  that  authority.  If  this 
were  not  so,  the  principles  of  agency,  upon  which,  ex  hy- 
pothesis the  liability  of  the  husband  is  founded,  would  be 
practically  of  no  effect. 

Feeling  this  difficulty  the  appellants'  counsel  shift  their 
ground,  and  contend  that,  although  under  the  circumstances 
of  this  case  the  wife  may  have  had  no  authority  in  fact  or 
in  law  to  pledge  her  husband's  credit,  yet  the  defendant 
must  be  taken  to  have  held  out  his  wife  as  having  authority 
to  pledge  his  credit  to  all  persons  supplying  her  with  neces- 
saries without  notice  that  she  had  not  authority  in  fact,  and 
consequently  is  estopped  as  between  him  and  the  plaintiffs 
from  denying  her  authority. 
403]    *This  contention  appears  to  me  to  have  no  better 

f  round  of  support  than  the  one  with  which  I  have  just  dealt, 
f  a  tradesman  has  had  dealings  with  the  wife  upon  the 
credit  of  the  husband,  and  the  husband  has  paid  him  with- 
out demur  in  respect  of  such  dealings,  the  tradesman  has  a 
right  to  assume,  in  the  absence  of  notice  to  the  contrary, 
that  the  authority  of  the  wife  which  the  husband  has  recog- 
nized continues.  The  husband's  quiescence  is  in  such  cases 
tantamount  to  acc^uiescence,  and  forbids  his  denying  an 
authority  which  his  own  conduct  has  invited  the  trades- 
man to  assume ;  just  as  it  would  forbid  his  denying  the  au- 
thority of  a  servant  who  had  been  in  the  habit  of  ordering 
goods  for  him  from  the  tradesman,  and  whose  authority  he 
had  secretly  revoked.  But  what,  in  the  case  of  a  tradesman 
dealing  with  his  wife  without  his  knowledge  or  assent,  has 
the  husband  done  or  omitted  to  do,  which  renders  it  inequi- 
table for  him  to  deny  his  wife's  authority !  For  the  trades- 
man it  is  said  that  the  mere  relationship  of  husband  and 
wife  entitles  him  to  assume,  in  the  absence  of  notice  to  the 
contrary,  that  the  wife  has  authority  to  pledge  her  husband's 
credit  for  necessaries.  But  this  is  a  fallacy.  The  trades- 
man must  be  taken  to  know  the  law ;  he  knows  (for  the  pres- 
ent argument  proceeds  upon  that  supposition)  that  the  wife 
has  no  authority  in  fact  or  in  law  to  pledge  the  husband's 
credit  even  for  necessaries,  unless  he  expressly  or  impliedly 
gives  it  her,  and  that  what  the  husband  gives  he  may  take 
away.  How,  then,  can  the  tradesman  dealing  with  the  wife, 
without  any  communication  with  or  knowledge  on  the  part 
of  the  husband,  say  that  he  is  induced  or  invited  by  the 
husband  to  deal  with  the  wife  upon  tlie  faith  and  in  the 
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belief  of  her  being  in  fact  authorized  to  pledge  her  husband's 
credit?  If  he  be  so  induced  or  invited,  it  can  only  be  upon 
tile  footing  of  the  law  making  a  husband  absolutely  liable 
for  necessaries  purchased  by  his  wife  to  any  person  dealing 
with  her,  although  for  the  first  time,  without  notice  that  her 
authority  is  limited  ;  but  if  the  law  does  so  make  him  liable, 
there  is  no  need  for  any  estoppel,  and  we  are  driven  back 
upon  the  exploded  notion  that  the  husband's  liability  is 
founded  entirely  upon  some  law  other  than  that  which  gov- 
erns in  general  the  relations  of  principal  and  agent. 

It  is  urged  that  it  is  hard  to  throw  upon  a  tradesman  the 
*burden  of  inquiring  into  the  fact  of  a  wife's  author-  [401 
ity  to  buy  necessaries  upon  her  husband's  credit.  I  assent 
to  the  answer  that  while  the  tradesman  has  at  least  the 
power  to  inc^uire  or  to  forbear  from  giving  credit,  it  is  still 
harder,  and  is  contrary  if  not  to  public  policy  yet  to  general 
principles  of  justice,  to  cast  upon  a  husband  the  burden  of 
debts  which  he  has  no  power  to  control  at  all  except  by  a 
public  advertisement  that  his  wife  is  not  to  be  trusted,  and 
10  respect  to  which  even  after  such  advertisement  he  may 
be  made  liable  to  a  tradesman  who  is  able  to  swear  that  he 
never  saw  it. 

It  appears  to  me  that  the  decision  of  the  majority  of  the 
judges  in  the  case  of  Jolly  v.  Sees  (*)  has  put  the  law  as 
regards  this  matter  upon  a  proper  footing,  and  that  there  is 
no  ground  for  disturbing  the  judgment  in  this  case  which 
the  defendant  has  obtained. 

Judgment  affirmed. 

Solicitors  for  plaintiffs :  Boyce  &  Ridley, 
Solicitors  for  defendants  :  /.  C.  Button  <£•  Co. 

O  16  C.  B.  (N.S.),  628 ;  33  L.  J.  (C.P.),  177. 

See  28  Eng.  R.,  867  note.  \7omen.     If  the  party  dealing  with  the 

The  principal  case,  oq  affirmance  by  wife  knows  she  is  a  married  woman 

the  House  of   Lords,   is  reported  12  living  with  her  husband,  and  the  order 

Cent.  L.  J.,  83,  see  p.  87  note.  is  of  a  character  to  indicate  that  it  is 

A  wife,  driven  from  her  home  by  the  for  the  benefit  of  her  husband's  fami- 

miscondact    of  her   husband,   carries  ly,  he  is  bound  to  presume  that  she  is 

^ith  her  all  her  marital  rights,  includ-  acting  for  her  husband,  and  cannot  hold 

ing  the  right  to  preclude  the  convey-  her  personally  liable,  unless  she  espe- 

anceor  mortgaging  of  the  homestead  cially  agrees  to  become  so.     The  eni- 

vithoat  her  consent :  Sherrid  v.  South-  ployment  of  a  seamstress  for  ordinary 

wick,  43  Mich.,  515.  domestic  service  in  and  for  the  benefit 

The  common-law  rule,  that  a  mar-  of  the  husband's  family,  held,  'prima 

ried  woman  living  with  her  husband  is  facie,  to  be  within  the  rule  respecting 

presumed  to  have  authority  from  him  the  presumtive  agency  of  the  wife  :  2 

to  order  such  goods  or  services  as  are  Ohio  L.  J.,  105  ;  S.  G.,  13  Cent.  L.  J., 

ordinarily  required  for  family  use,  is  259. 

not  changed  by  the  statutes  regulating  An  action  by  a  household  servant  is 

the  rights  and  liabilities  of  married  brought  properly  against  the  husband 

29  Eng.  Rkp.  46 
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alone,  although  it  is  alleged  in  the  com-  sertion  is  not  a  necessary  element.   The 

plaint  that  the  employment  was  by  him  conditions  of  jurisdiction  are  proof  of 

and  his  wife.  marriage,  of  the  wife  being  without 

A  household  servant,  employed  by  means  of  support,  and  of  the  ability  of 

the  month,  may  be  discharged  at  the  the  husband  to  maintain  or  contribute 

expiration  of  any  month.  to  the  maintenance  of  the  wife. 

Where  a  husband,  having  separated  An  offer  which  the  justices  believe  to 

from  his  wife,  employs   a  household  have  been  made  bona  fide  by  the  hus- 

servant  to  attend  his  wife,  he  may  dis-  band  to  take  back  his  wife,  or  the  wife 

charge  her  in  the  same  way;  and  to  to  return  to  her  husband,  which  he  ac- 

charge  the  husband  for  the  wages  of  cepts,  deprives  the  bench  of  jurisdic- 

the  servant  thereafter,  on  tlie  ground  tion  to  make  an  order  for  maintenance, 

that  they  were  necessaries  for  the  wife,  as  the  wife  is  not  then  without  means 

a  request  and  refusal  must  be  alleged  of  support. 

and  proved  :    Condon  v.  Callahan,  9  Where  a  wife  lias  for  a  considerable 

Abb.  N.  C. ,  407.  time,  and  without  remonstrance  on  her 

Though  a  husband,  whose  wife  leaves  part,  been  living  apart  from  her  hus- 

him  while  insane,   would  have  been  band,  the  presumption  is  that  she  is 

liable  at  common  law  to  any  one  who  not  without  means  of  support, 

should  have  supplied  her  with  neces-  Semble,  where  there  has  been  deser- 

saries,  or  maintained  her,  yet  an  ac-  tion  in  one  colony,  and  the  wife  fol- 

tion  on  such  common  law  liability  can-  lows  her  husband  to  another  to  take 

not  be  maintained  by  a  superintendent  proceedings  against  him  for  mainte- 

of  the  poor  :  Ooodale  v.  Brocknor,  61  nance,  slight  evidence  would  be  suffi- 

How.  Pr.,  451.  cient  to  warrant  the  justices  in  finding 

To  sustain  proceedings  against  a  hus-  that  the  desertion  continued  :    Regina 

band  for  maintenance  of  his  wife,  de-  'o.  Collins,  7  Vict.  L.  Rep.  (Law),  74. 
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WaiU,  Permusive — Tenant  for  Life — Devise  for  Life  of  PretniKt  sitbjeet  to  Obliffation 
to  Repair — Action  for  Non-repair  by  JRemaindeirnan  in  Fee  offoinat  Executor  of  Ten- 
anifor  Life—S  db  4  Wm.  4,  c.  42,  i  2. 

• 

A  devise  of  premises  for  life  provided  that  the  tenant  for  life  should  keep  the 
premises  in  repair.  The  tenant  for  life  entered  upon  and  enjoyed  the  premises  dur- 
ing her  lifetime,  but  left  them  at  her  death  out  of  repair.  The  remainderman  in 
fee  brought  an  action  against  the  executor  of  the  tenant  for  life  in  respect  of  the 
non-repair  of  the  premises  within  the  period  of  limitation  prescribed  by  8  <&  4 
Wra.  4,  c.  42,  8.  2,  which  gives  a  right  of  action  against  the  executor  of  a  person 
deceased  in  respect  of  wrongs  committed  by  the  testator  to  another  in  respect  of  his 
property : 

Heldi^ thhi  an  action  of  tort  in  respect  of  the  permissive  waste  by  non-repair  of  the 
premises  would  have  lain  at  Common  law  against  the  tenant  for  life  in  her  lifetime, 
and  consequent!}^'  lay  under  the  above-mentioned  statute  against  her  executor  after 
her  death. 

Appeal  from  the  decision  of  the  county  court  judge  of 
Worcestershire. 

405]  *The  action  was  brought  in  respect  of  the  non-re- 
pair of  certain  premises  by  the  devisee  in  fee  of  the  premises 
against  the  executor  of  a  devisee  for  life  of  the  same  prem- 
ises.    The  facts  appear  from  the  judgment.     The  county' 
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court  judge  gave  judgment  for  the  defendant,  on  the  ground 
that  the  case  did  not  come  within  3  &  4  Wm.  4,  c.  42,  s.  2, 
as  no  action  in  respect  of  permissive  waste  by  non-repair  of 
the  premises  woula  have  lain  against  the  tenant  for  life  in 
her  lifetime. 

May  5.  WhitaJcer  (of  the  equity  bar),  for  the  plaintiff, 
contended  that  the  action  lay  under  3  &  4  Wm.  4,  c.  42  s.  2, 
and  if  not  that  a  contract  to  repair  might  be  implied  from 
the  acceptance  by  the  tenant  for  life  of  the  benefit  of  the 
devise,  and  consequently  that  the  action  lay  against  the  ex- 
ecutor independently  of  3  &  4  Wm.  4,  c.  42,  s.  2.  [He  cited 
Caldwall  v.  Baylis  (*) ;  Marsh  v.  Wells  (') ;  Burnett  v. 
Lynch  (*) ;  Gregg  v.  Ooates  (*) ;  Re  Skingley  (*) ;  Messenger 
v:  Andrews  {^) ;  Oarth  v.  Cotton  {') ;  Hees  v.  Engelbacki^).'] 

Oye^  for  the  defendant,  contended  that  no  such  contract 
could  be  implied,  and  that  the  decision  of  the  county  court 
judge  was  right.     [He  cited  Powell  v.  JReesi^),^ 

Cur.  adv.  vulL 

June  10.  The  judgment  of  the  Court  (Lush  and  Field,  J  J.) 
was  delivered  by 

Lush,  J.:  This  is  a  special  case  stated  by  way  of  appeal 
from  the  decision  of  the  judge  of  a  county  court,  and  it  in- 
volves a  point  of  considerable  nicety.  The  action  is  brought 
by  the  reversioner  against  the  executor  of  a  tenant  for  life, 
for  permissive  waste  by  the  non-repair  of  some  houses  which 
had  been  devised  to  the  wife  of  the  testator  for  life  with 
remainder  to  the  plaintiflE  in  fee. 

The  devise  was  to  the  wife  for  her  separate  use  during  her 
life,  *' she  keeping  the  houses  in  repair."  She  entered  into 
possession  *on  the  death  of  her  husband,  and  enjoyed  [406 
the  property  for  several  years,  but  neglected  to  keep  the 
houses  in  repair,  and  after  her  death  the  plaintiff  entered  and 
did  the  necessary  repairs.  This  action  is  brought  to  recover 
out  of  her  personal  estate  the  expenses  he  has  so  incur- 
red. It  is  remarkable  that  no  direct  authority  is  to  be  found 
for  a  case  which  must,  we  should  suppose,  have  frequently 
occurred,  and  that  we  have  to  go  back  to  first  principles  in 
order  to  find  a  solution  of  the  question  raised. 

Before  the  statutes  of  Marlbridge  (52  Hen.  3)  and  of 
Gloucester  (6  Edw.  1,  c.  5),  an  action  for  waste  lay  against 
a  tenant  in  dower  and  tenant  by  the  curtesy,  but  none 

0)  2  Mcr..  408.  (*)  3  Mac.  A  G.,  221. 

(*)  2  S.  *  S.,  87.  (*)  4  Rus8.,  478. 

(»)  5  B.  «t  C,  589.  (')  1  W.  &  T.  L.  C,  6th  ed.,  751. 

0  23  Beav.,  33.  («)  Law  Rep.,  12  Eq.,  225. 

(•)  7  A.  &  E.,  425. 
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against  a  tenant  for  life  or  years.  The  reason  was,  as  stated 
by  Coke  in  2  Inst.,  300,  *'for  that  the  law  created  their 
estates  and  interests,  therefore  the  law  gave  against  them 
a  remedy:  but  tenant  for  life  or  years  came  in  by  demise 
and  lease  of  the  owner  of  the  land,  &c.,  and  therefore  he 
might  in  his  demise  have  provided  against  the  doing  of 
waste  by  his  lessee,  and  if  he  did  not,  it  was  his  negligence 
and  default." 

Here  it  is  plainly  implied  that,  where  the  grantor  in  his 
grant  provides  against  the  doing  of  waste,  the  grantee  will 
be  liable  for  waste  in  like  manner  as  a  tenant  in  dower  or  by 
curtesy  was  liable,  and  this  is  in  perfect  accordance  with 
legal  principle  as  expressed  by  the  maxims,  ^^Qtd  sentit 
commodum^  sentire  debet  et  onus  et  transit  terra  cum 
onere^^  (Co.  Litt.,  231a:  and  see  per  Holroyd,  J.,  in  Bur- 
nett V.  Lync7i{^).)  The  first  of  these  maxims  has  a  very 
wide  application  in  our  law.     See  Broom's  Maxims. 

The  statute  of  Marlbridge,  c.  23,  extended  the  common 
law  liability  by  ordaining  that  *'fermors  during  their  term 
shall  not  make  waste,  sale  nor  exile  of  house,  woods  or  men, 
nor  of  anything  belonging  to  the  tenements  that  they  have 
to  ferm  without  special  license  had  by  writing  of  covenant 
making  mention  that  they  may  do  it,  which  if  they  do  and 
thereof  be  convict  they  shall  yield  full  damage  and  shall  be 
punished  by  amerciament  grievously." 

The  term  "fermors"  here,  says  Coke,  2  Inst.,  146,  com- 
prehended all  who  held  by  lease  for  life  or  lives,  or  for  years 
by  deed  or  without  deed,  and  the  words  '"do  6v  make 
waste'  in  legal  understanding  in  this  place  (as  well  as  in  the 
407]  statute  of  Gloucester)  *includes  as  well  permissive 
waste  which  is  waste  by  reason  of  omission  or  not  doing,  as 
for  want  of  reparation,as  waste  by  reason  pf  commission,  as 
to  cut  down  timber  trees  or  prostrate  houses  and  the  like : 
for  he  that  suflfereth  a  house  to  decay  which  he  ought  to 
repair  doth  the  waste." 

The  "special  license"  mentioned  in  the  statute  of  Marl- 
bridge  is  commonly  expressed  by  the  well-known  phrase 
**  without  impeachment  of  waste." 

The  statute  of  Gloucester  gives,  as  a  more  stringent 
remedy,  a  writ  of  waste  under  which  the  tenant  was  liable 
to  forfeiture  of  the  thing  wasted  and  treble  damages. 

The  right  of  action  against  a  tenant  for  life  belongs  to 
the  owner  in  fee  of  the  immediate  reversion. 

In  course  of  time  an  action  on  the  case  founded  on  the 
Statute  of  Westminster  2,  came  to  be  substituted  for  the 

(»)  6  B.  &  C,  607. 
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writ  of  waste,  as  being  a  more  simple  and  practical  remedy, 
and  the  writ  of  waste  having  fallen  into  disuse  was  ulti- 
mately abolished  by  3  &  4  Wm.  4,  c.  27,  s.  36.  But  the  rights 
and  liabilities  of  the  parties  remained  as  before,  the  remedy 
only  being  changed  :  Bacon  v.  Smith  (*).  It  is  not  necessary 
in  this  case  to  enter  into  the  question  whether  an  action  on 
the  case  for  permissive  waste  can  be  maintained  against  a 
tenant  for  life  or  years,  upon  whom  no  express  duty  to 
repair  is  imposed  by  the  instrument  which  creates  the  estate. 
The  modern  authorities,  or  rather  the  dicta  upon  this  point, 
appear  to  be  strangely  in  conflict  with  the  ancient  reading  of 
the  statutes.     See  notes  to  Green  v.  Cole{*). 

We  think  it  must  be  held,  upon  the  principle  before 
mentioned,  that  in  this  case  the  tenant  for  life  was  liable  at 
common  law,  and  that  the  plaintifif  as  immediate  reversioner 
had  a  right  of  action,  and  probably  might  have  obtained  an 
injanction  against  her  for  the  permitted  waste,  if  he  had 
made  such  an  application  in  her  lifetime.  The  right  of  ac- 
tion which  at  common  law  would  have  died  with  the  per- 
son is  continued  by  3  &  4  Wm.  4,  c.  42,  s.  2,  against  the 
executor,  "so  as  such  injury  shall  have  been  committed 
within  six  calendar  months  before  such  person's  death,  and 
so  as  such  action  shall  be  brought  within  six  calendar 
montlis  after  such  executor  shall  have  taken  upon  himself 
the  administration  of  the  *estate  and  effects  of  such  [408 
person."  The  wrong  of  not  repairing  was  a  continuing 
wrong,  giving  a  cause  of  action  de  die  in  diem  up  to  the 
day  of  the  death  of  the  tenant  for  life,  and  the  action  was 
brought  within  the  six  months  after  the  death.  The  plain- 
tifif, therefore,  is  entitled  to  recover  by  virtue  of  this  statute. 
The  view  which  we  have  taken  makes  it  unnecessary  to  refer 
to  the  equity  cases  which  were  cited  in  the  argument.  We 
wish,  however,  to  observe  that  Oregg  v.  Coates  (')  and  Mes- 
senger v.  Andrews  (*)  are  striking  illustrations  of  the  prin- 
ciple that  he  who  accepts  a  devise  accepts  it  cum  onere^  and 
is  bound  to  performance  of  the  conditions  on  which  it  was 
made.  In  other  respects,  these  and  the  other  cases  cited 
have  no  bearing  on  the  present  question. 

The  appeal  must,  therefore,  be  allowed,  but  as  the  amount 
of  damages  was  not  proved,  the  case  must,  according  to  the 
agreement  of  the  parties,  be  remitted  to  the  county  court 
for  the  purpose  of  assessing  them.  It  may  save  expense  to 
the  parties  if  we  add  that  tlie  proper  measure  of  damages 
is  the  sum  which  was  reasonably  necessary  to  put  the  prem- 

0)  1  Q.  B.,  846.  (8)  23  Beav.,  33. 

(*)  2  Wm.  Saund.,  251.  (*)  4  Russ.,  478. 
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ises  in  the  state  of  repair  in  which  the  tenant  for  life  ought 
to  have  left  them. 

Decision  reversed. 

Solicitors  for  plaintiff :  Edward  Doyle  &  Sons. 
Solicitors  for  defendant :  Newman^  Stratton  &  Hilliard, 

67  statate  in  New  York  it  is  pro-  A  suit  in  equity  :  Banta  c.  Marcellus, 

vided  :  "  §  1.  For  wrongs  done  to  the  2  Barb.,  373. 

property,  rights  or  interests  of  another,  For  negligence    by  an  attorney  in 

for  which  an   action  might  be  main-  searching  a  title:    Elder  «.  Bogardus, 

tained  against  the  wrongdoer,  such  ac-  Lalor's  Sup.,  116. 

tion  may  be  brought  hy  the  person  An  action  for  wrongfully  killing  a 

inj  ured,  or  after  his  death  &^  his  execu-  person:  Yerton  u.  Wiswall,  15  How. 

tors  or    administrators,  against    such  Pr.,  8. 

wrongdoer,  and  after  his  death  against  See  2  American  Law  Record,  2^. 
his  executors  or  administrators,  in  the  An  action  by  a  husband  against  a 
same  manner  and  with  the  like  effect  carrier  of  passengers  to  recover  for  the 
in  all  respects,  as  actions  founded  upon  loss  of  services  of  his  wife,  and  for  ex- 
contracts,  peuses  paid  in  consequence  of  injuries 

§  2.  But  the  preceding  section  shall  to  her  person  resulting  from  defend- 
not  extend  to  actions  for  slander,  for  ant's  negligence  :  Cregin  v.  Brooklyn, 
libel,  or  to  actions  of  assault  and  bat-  75  N.  Y.,  192.  56  How.  Pr.,  465. 
tery,  or  false  imprisonment,  nor  to  ac-  Against  a  sheriff,  for  not  taking  the 
tions  on  the  case  for  injuries  to  the  body  of  a  defendant  in  an  execution : 
person  of  the  plaintiff,  or  to  the  person  Dininny  v.  Fay,  88  Barb.,  18. 
of  the  testator  or  intestate  of  any  ex-  And  the  following  not  to  survive  : 
ecutor  or  administrator  ":  2  R.  S^,  447,  Against  a  plumber,  for  personal  inju- 
§§1,2,2  Edm.  St.,  467    Similar  stat-  ries    sustained    from  his  negligence: 
utes  exist  in  most  of  $he  states.  Scott  f>.  Brown,  24  Hun,  620. 

Under   these    sections    the    follow-  A  cause  of  action  against  a  physician 

ing    actions    have  been  held  to  sur-  or  surgeon,  for  want  of  care  or  skill  in 

vive :  the  care  of  a  patient :  Villum  r.  Gil- 

For  fraudulent  representations  as  to  man,  46  N.  H..  416. 

an  incumbrance :    Hoyt    v.   Hoyt,    19  An  action  for  breach  of  promise  of 

N.  Y.,  464,  474.  marriage:    Wade    u.    Kalbfleisch,    58 

Against  a  carrier,  for  negligence  in  N.  Y.,  282 ;   Hayden  t.  Vreeland,  87 

not   transporting  and  delivering  per-  N.   J.    Law,  372;    Grubb  «.  Suit,  83 

sonal  property :  Smith  v.  N.  Y.  Cent.,  Gratt.  (Va.),  203. 

etc.,  28  Barb.,  605,  607,  16  How.  Pr.,  An  action   by  a  father    to  recover 

277.  damages  for  the  seduction  of  his  daugh- 

Against  a  plumber,  for  damages  sus-  ter  :   Holliday  v.  Parkef,  23  Hun,  71 ; 

tained  by  being  compelled  to  pay  phy-  George  v.  Van  Horn,  9  Barb.,  523. 

sicians'  bills :  Scott  v.  Brown,  24  Hun,  Contra    in    New  Jersey  :    Noice   v. 

620.  Brown,  39  N.  J.  L.,  669. 

For  negligently  setting  fire  to  and  Bent  granted  in  fee  cannot  be  recov- 

burning  up  grass,  etc. :  Field  tJ.  N.  Y.  ered  by  personal  representatives,  bat 

Cent.,  etc.,  25  How.  Pr.,  285.  maybe  by  the  heir  :  Van  Rensselaer  v. 

For  tortiously  taking  trust  property  Hayes,  5  Denio,  477. 

from  an  assignee  for  the  benefit  of  cred-  Against  a  postmaster,  for  bank  notes 

itors  by  a  sheriff  on  execution  :  Emer-  stolen  from  the  mails  by  one  of  his 

son  V.  Bl^akley,  2  Trans.  App.,  171,  clerks  :    Franklin    «.  Low,   1   Johns., 

3  id.,  100,  2  Abb.  App.  Dec,  22.  896. 
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[5  Qaeen's  Bench  Division,  409.] 

Dec.  19,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

*WiLLiAMs  V.  Stern.  [409 

Bill  of  Sale — Payment  by  IiisialmerUs — DefauU — Oiving  Time — Waiver. 

The  plaintiff  gave  the  defendant  a  bill  of  sale  on  his  goods  as  security  for  money 
advanced.  The  loan  was  to  be  repaid  by  instalments,  and  the  bill  of  sale  authorized 
the  defendant  at  any  time  after  the  execution  thereof  to  take  and  retain  possession 


of  all  the  goods  comprised  in  it  until  all  the  money  payable  under  it  should  have 
been  satisfied.  It  also  contained  a  power  of  sale.  The  plaintiff,  having  paid  thir- 
teen instalments,  on  the  day  when  the  fourteenth  became  due  called   upon  the 


defendant  and  asked  for  time;  the  defendant  replied  that  he  would  wait  for  a  week, 
bat  he  seized  the  goods  upon  the  third  day  and  sold  them  before  any  further  default 
had  been  committed  by  the  plaintiff.  An  action  having  been  brought  to  recover 
damages  for  the  seizure  and  sale,  at  the  trial  the  judge  asked  the  jury  whether  the 
defendant  had  so  acted  as  to  induce  the  plaintiff  to  believe  that  the  defendant  would 
hold  his  hand ;  the  jury  answered  this  question  in  favot  of  the  plaintiff: 

Held,  that  there  was  no  evidence  or  a  waiver  by  the  defendant,  and  that  there 
must  be  a  new  trial. 

Qwere,  whether  Albert  v.  Grosvenor  Investmetit  Co.  (Law  Rep.,  8  Q.  B.,  128)  was 
correctly  decided. 

Action"  in  the  Court  of  Passage  at  Liverpool  to  recover 
damages  for  the  seizure  and  sale  of  the  plaintiffs  goods. 

By  an  indenture,  being  a  bill  of  sale,  and  dated  the  9fch 
of  July,  1878,  and  made  between  the  plaintiflE  (thereinafter 
called  the  mortgagor)  of  the  one  part,  and  the  defendant 
(thereinafter  called  the  mortgagee)  of  the  other  part,  after 
reciting  that  the  mortgagor  had  applied  to  the  mortgagee 
for  an  advance  of  £30  and  had  agreed  to  pay  the  sura  of 
£12  as  a  consideration  for  the  same,  and  that  the  mortgagee 
had  consented  to  make  the  advance  upon  having  those  sums 
secured  in  manner  thereinafter  appearing,  it  was  witnessed 
that  in  consideration  of  £30  by  the  mortgagee  paid  to  the 
mortgagor  on  the  execution  of  the  indenture,  the  mortgagor 
assigned  to  the  mortgagee  all  the  stock-in-trade,  shop  fix- 
tures, furniture,  goods,  chattels,  and  eflEects  of  the  mort- 
gagor then  being  iii  the  shop,  dwelling  houses  and  premises 
of  the  mortgagor  situate  in  Liverpool,  to  hold  the  said 
property  unto  the  mortgagee  to  and  for  his  own  use  and 
Denefit,  subject  to  a  proviso  for  redemption  in  case  the 
mortgagor  should  pay  to  the  mortgagee  *the  sum  of  [410 
£42  by  twenty-five  consecutive  weeEly  payments  of  £1  t)s. 
each  on  every  Monday  before  noon,  the  first  payment  to  be 
made  on  the  15th  day  of  July  instant,  and  the  balance  of 
£10  15^.  on  the  6th  day  of  January,  1879.     The  indenture 
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contained  a  covenant  by  the  mortgagor  with  the  mortgagee 
for  the  repayment  of  £42,  and  then  contained  the  following 
declaration:  "It  is  hereby  declared  and  agreed  that  not- 
withstanding the  aforesaid  proviso  for  redemption  it  shall 
be  lawful  for  the  mortgagee  at  any  time  after  the  execution 
hereof  to  take  possession  of  the  said  property  and  to  retain 
such  possession  (either  in  and  upon  the  said  shop,  dwelling 
house,  and  premises,  or  in  any  other  place  to  which  the 
mortgagee  may  think  fit  to  remove  it)  until  all  moneys  pay- 
able under  these  presents,  together  with  all  expenses  which 
may  be  incurred  by  the  mortgagee  in  and  about  taking  pos- 
session, removing,  and  retaining  possession  of  the  said  prop- 
erty, shall  be  fully  paid ;  and,  further,  that  if  default  be 
made  by  the  mortgagor  in  payment  of  any  instalments  of 
the  sum  of  £42  ...  on  the  days  on  which  such  instalments 
respectively  shall  become  payable,  the  whole  amount  which 
at  the  time  of  such  default  shall  be  secured  by  these  pres- 
ents and  shall  be  remaining  unpaid  shall  at  once  become  due 
and  payable ;  and  thereupon  it  shall  be  lawful  for  the  mort- 
gagee to  sell  the  said  property  by  public  or  private  sale  and 
receive  the  moneys  arising  therefrom,  and  retain  to  liimself 
thereout  all  moneys  remaining  due  on  the  security  of  these 
presents  and  all  expenses  which  he  majr  have  incurred  in 
taking  and  holding  possession  and  removing  and  selling  the 
said  property,  and  all  costs  and  charges  which  he  may  have 
incurred  in  defending  and  maintaining  his  rights,  powers 
and  authorities  under  these  presents;  and  that  the  surplus 
(if  any)  of  such  moneys  shall  be  paid  to  the  mortgagor  .  .  . 
And  it  is  hereby  agreed  and  declared  that  it  shall  be  lawful 
for  the  mortgagee  and  his  agents  from  time  to  time  during 
the  continuance  of  this  security  to  enter  and  remain  upon 
the  said  shop,  dwelling  house  and  premises,  or  any  other 
premises  upon  which  the  said  property  or  any  part  thereof 
may  be,  for  the  purpose  of  taking  and  holding  possession 
of  the  said  property,  or  of  there  selling  the  same  by  auc- 
tion or  of  removing  the  same,  or  for  any  other  reasonable 
purpose  in  connection  with  these  presents  ;  and  in  case  the 
411]  mortgagee  or  his  agents  shall  be  *unable  to  obtain 
admission  in  the  usual  manner,  it  shall  be  lawful  for  him 
to  break  open  the  outer  and  inner  doors  and  the  windows 
in  order  to  obtain  admission."  The  other  provisions  of  the 
indenture  were  immaterial  to  this  action.  Ihe  plaintiff  paid 
thirteen  weekly  instalments  ;  but  on  the  day  when  the  four- 
teenth became  due,  he  had  to  attend  the  Court  of  Passage 
as  juryman;  he  called  upon  the  defendant  and  asked  for 
time ;  the  defendant  said  that  he  would  not  look  to  a  week. 
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Relyiug  upon  this  statement  of  the  defendant,  the  plain- 
tiff served  as  a  juryman  for  three  days,  but  on  the  third 
day  the  defendant  seized  the  plaintiffs  goods  and  sold  them 
within  the  current  week  and  before  any  fresh  default  had 
been  committed  by  the  plaintiff.  It  was  alleged  that  the 
defendant  had  heard  that  the  plaintiffs  landlord  intended 
to  distrain  upon  the  goods  for  rent  in  arrear.  Tlie  judge 
asked  the  jury  whether  the  defendant  had  so  acted  as  to 
induce  the  plaintiff  to  believe  that  the  defendant  would 
hold  his  hand  ;  the  jury  answered  this  question  in  favor  of 
the  plaintiff  and  assessed  the  damages  at  £80.  The  judge 
gave  leave  to  move  on  the  ground  that  there  was  no  evidence 
of  a  waiver  by  the  defendant.  The  Queen's  Bench  Division 
made  absolute  a  rule  for  a  new  trial,  but  gave  the  plaintiff 
leave  to  appeal. 

The  plaintiff  accordingly  appealed. 

F.  W.  HaikeSj  for  the  plaintiff:  No  default  had  been 
committed  by  the  plaintiff,  which  justified  the  seizure  of  his 
goods  by  the  defendant.  Albert  v.  Grosvenor  Investment 
Co\^)  is  in  point,  and  is  a  clear  authority  for  the  plaintiff. 
That  which  passed  between  the  plaintiff  and  the  defendant 
was  tantamount  to  a  waiver  of  the  defendant's  right  to  seize 
during  a  week. 

Z>.  French^  for  the  defendant:  The  indenture  of  assign- 
ment in  this  case  is  different  from  the  bill  of  sale  in  Albert  y. 
Grosvenor  Investment  Go.  (*),  for  in  that  case  the  instrument 
clearly  contemplated  that,  under  ordinary  circumstances, 
the  mortgagor  should  be  allowed  to  remain  in  possession : 
in  this  case  the  defendant  could  seize  at  any  time  without 
any  default  on  the  part  of  the  plaintiff.  There  was  no  evi- 
dence of  any  waiver  by  the  defendant  of  his  right  to  seize. 

*F.  W.  Raikes^  in  reply  :  The  promise  of  the  de-  [412 
fendant  to  wait  for  a  week  was  a  suspension  of  his  right 
to  seize :  Hughes  v.  Metropolitan  Ry.  Co.  ('). 

Bramwell,  L.J.:  I  think  that  this  appeal  must  be  dis- 
missed. The  plaintiff's  evidence  failed  to  show  that  the  de- 
fendant had  no  right  to  seize  his  goods.  When  the  plaintiff 
allowed  the  appointed  time  to  elapse  without  paying  the  in- 
stalment, he  was  in  default :  whenever  there  is  an  omission 
to  do  an  act  pursuant  to  the  terms'of  a  contract,  there  is  a 
default  in  the  performance  of  it.  It  has  been  argued  for  the 
plaintiff  that  after  the  defendant  had  promised  to  wait  for  a 
week,  he  could  not  lawfully  seize  the  plaintiff's  goods ;  but 
I  do  not  think  that  his  promise  was  sufficient  to  prevent  him 
from  putting  in  force  the  powers  of  the  bill  of  sale  :  it  was 

(•)  Law  Rep.,  S  aB.,  128.  («)  2  App.  Gas.,  439;  20  Eng.  R.,  15. 

29  Eng.  Rep.  47 
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not  an  undertaking  which  bound  him  :  the  promise  was  not 
supported  by  any  consideration.  The  plaintiff  was  not  in- 
duced to  alter  his  position.  A  promise  to  wait  founded  upon 
a  good  consideration  would  have  prevented  the  defendant 
from  seizing  the  goods  comprised  in  the  bill  of  sale,  even 
though  a  distress  by  the  plaintiff's  landlord  had  been  threat- 
ened. For  the  plaintiff  reliance  has  been  placed  upon 
Albert  v.  Grosvenor  Investment  Co,{') ;  but  I  cannot  accede 
to  the  decision  in  that  case,  because  I  entertain  great  doubts 
whether  it  was  correct.  That  was  a  seizure  upon  an  alleged 
default,  and  upon  the  facts  before  them  the  Court  of  Queen's 
Bench  held  that  there  had  been  no  default.  But  whether 
that  decision  was  right  or  wrong,  in  the  present  case  there 
was  no  evidence  of  a  valid  waiver  by  the  defendant :  no  ben- 
efit accrued  to  him  from  his  promise.  The  appeal  must  be 
dismissed. 

Brett,  L.  J.:  I  agree  with  the  view  of  the  law  enunciated 
by  Bramwell,  L.  J.  I  think  that  upon  the  true  construction 
of  the  indenture  the  defendant  was  entitled  at  any  time  to 
take  possession  of  the  goods  comprised  in  it.  If,  however, 
a  default  was  necessary  in  order  to  enable  the  defendant  to 
seize,  I  think  that  such  a  default  had  occurred :  for  ''default" 
means  simply  the  non-payment  of  money,  and  the  plaintiff 
had  failed  to  pay  one  of  the  instalments  at  the  time  when  it 
413]  became  due.  On  behalf  of  the  ^plaintiff  reliance  was 
placed  upon  the  circumstance  that  the.defendant  had  prom- 
ised to  wait  for  a  week.  This  was  not  a  misstatement  as  to 
existing  facts  :  it  was  a  mere  naked  promise  not  binding  upon 
the  defendant.  Has  there  been  any  misconduct  on  the  part 
of  the  defendant  ?  I  think  not :  it  appears  that  a  distress  by 
the  plaintiff's  landlord  had  been  threatened ;  and  under  these 
circumstances  I  do  not  blame  the  defendant  for  changing  his 
mind.  In. my  opinion  the  decision  in  Albert v .  Ghosvenor 
Investment  Co.{')  did  alter  the  meaning  of  the  words  used  by 
the  contracting  parties.  I  cannot  agree  with  that  decision. 
In  this  case  there  was  no  evidence  to  show  that  the  defendant 
had  waived  any  of  his  rights  under  the  indenture,  and  the 
case  ought  to  have  been  withdrawn  from  the  jury.  There 
must  be  a  new  trial. 

CoTTOJS^,  L.J.:  The  only  question  before  us  is  whether 
the  indenture  conferred  upon  the  defendant  a  power  to  seize 
and  sell  the  plaintiff's  goods  under  the  circumstances  which 
actually  happened.  I  agree  that  the  plaintiff  was  in  default 
when  he  failed  to  pay  the  instalment,  for  "default"  simply 
means  non-payment  of  a  sum  of  money  which  is  due.     l)id 

(')  Law  Rep.,  8  Q.  B.,  123. 
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the  alleged  promise  of  tlie  defendant  prevent  him  from  seiz- 
ing and  selling  the  plaintiffs  goods?  It  was  not  founded 
upon  any  consideration.  It  seems  to  me  that  nothing  ren- 
dered the  seizure  and  sale  wrongful.  The  defendant  made 
no  representation  which  operated  to  the  plaintiffs  disad- 
vantage :  he  simply  uttered  his  own  private  intentions  :  he 
gave  no  promise  which  was  enforceable  in  law.  The  plain- 
tiff has  no  claim  for  relief  in  equity:  before  the  Supreme 
Court  of  Judicature  Acts,  1873,  1875,  the  Court  of  Chancery 
would  not  have  interfered  to  set  aside  the  seizure. 

Appeal  dismissed. 

Solicitor  for  plaintiff :  Bartlett^  Liverpool. 
Solicitors  for  defendant :  Chinery  &  Aldridge^  for  Nor- 
don  &  Mason,  Liverpool. 


[6  Queen's  Bench  Division,  414.] 

June  11,  1880. 
[IN  THE  COURT  OF  APPEAL.] 

*Irvine  &  Co.  y.  Watson  &  Sons(').       [414 

jPri««pai  and  Agent —  Undisclosed  Principal^  Sale  of  Goods  to  Agent  of — Payment  by 
Principal  to  Agent,  under  what  Circumstances  an  Answer  to  an  Action  brought  by  ifie 
SeOer  for  the  Price. 

The  defendants  employed  C,  a  broker,  to  buy  oil  for  them.  C.  accordingly  bought 
of  the  plaintiffs,  informing  them  at  the  time  of  the  sale  that  he  was  buying  for  prin- 
cipals, though  he  did  not  tell  them  who  those  principals  were.  The  terms  of  the 
sale  were  **  cash  on  or  before  delivery ; "  but,  though  it  is  not  infrequent  in  the  oil 
trade  in  such  a  case  to  require  payment  before  delivery,  there  is  no  invariable  custom 
to  that  effect.  The  plaintiffs  delivered  the  oil  to  C.  without  insisting  on  prepayment, 
and  the  defendants,  not  knowing  that  the  plaintifTs  had  not  been  paid,  paid  C.  Shortly 
afterwards  C.  stopped  payment,  and  the  plaintiffs  thereupon  sued  the  defendants  for 
the  price  : 

Hdd,  affirming  the  decision  of  Bowen.  J.,  that,  as  the  plaintiffs  at  the  time  of  the 
sale  knew  the  broker  was  buying  for  principals,  and  not  on  his  own  account,  the  fact 
of  the  defendants  liAving  paid  the  broker  did  not  preclude  the  plaintiffs  from  suing 
them  for  the  price,  unless,  before  such  payment,  they  had  by  their  conduct  induced 
the  defendauta  to  believe  that  they  had  already  been  paid  by  the  broker ;  and 
that  the  mere  omission  on  the  part  of  the  plaintiffs  to  insist  on  prepayment  was  not, 
in  the  absence  of  an  invariable  custom  to  that  effect,  such  conduct  as  would  reason- 
ably Induce  such  belief. 

Ileald  V.  Kenworlhy  (10  Ex.,  739  ;  24  L.  J.  (Ex.),  76)  followed. 

Armstrong  v.  Stokes  (3  Eng.,  R.,  217,)  discussed. 

This  was  an  action  brought  to  recover  the  price  of  certain 
casks  of  oil.  The  facts  sufficiently  appear  from  the  judg- 
ment of  Bowen,  J.,  reported  supra^  at  p.  103.  Bowen,  J., 
on  further  consideration,  gave  judgment  for  the  plaintiffs, 
and  the  defendants  appealed. 

(«)  Affirming  29  Eng.  R.,  186. 
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Giilly^  Q.C.,  and  Crompton^  for  the  defendants:  First, 
assuming  that  the  rule  laid  down  by  Parke,  B.,  in  Heald  v. 
Kenworthy  i^)  is  correct,  and  that  it  is  necessary  to  show 
that  the  payment  to  the  broker  was  the  result  of  some  mis- 
leading conduct  on  the  part  of  the  sellers,  that  was  the  case 
here  ;  for  the  contract  was  for  *'cash  on  or  before  delivery," 
and  the  defendants,  therefore,  had  a  right  to  suppose  that 
the  plaintiffs  would  not  part  with  the  possession  of  the  goods 
without  getting  the  money.  The  parting  with  possession 
415]  *would,  as  between  business  men,  amount  to  a  rep- 
resentation by  the  plaintiffs  that  the  broker  had  already 
paid  them.  Secondly,  the  defendants  contend  that  the  case 
of  Heald  v.  Ke7iiDorthy  {^)  hsis  been  substantially  overruled 
in  Armstrong  v.  Stokes  {*).  The  latter  case  decides  that 
payment  to  the  broker,  at  a  time  when  the  seller  gives  credit 
to  the  broker,  discharges  the  buyer ;  and  here  the  plaintiffs 
still  gave  credit  to  Conning  at  the  time  when  the  defendants 
paid  him. 

W.  JR.  Kennedy  {Sir  Farrer  Herschelly  S.G.,  with  him), 
for  the  plaintiffs. 

[The  court  intimated  that  they  would  not  trouble  counsel 
to  argue  the  first  point.] 

It  was  not  intended  in  Armstrong  v.  Stokes  (')  to  overrule 
Heald  y,  Kenworthy  {^)^  and  the  rule  laid  down  by  Parke,  B., 
is  still  law.  The  present  case  is  distinguishable  from  Arm- 
strong V.  Stokes  (') ;  there  the  intermediary  was  not  a  mere 
broker,  but  a  commission  merchant,  who  probably  could 
have  sued  his  principal  for  goods  sold  and  delivered ;  here  the 
defendants  employed  a  person  who  was  a  broker  and  broker 
only,  and  they  consequently  knew,  from  the  general  char- 
acter of  the  agent's  business,  that  he  had  probably  passed 
their  name  to  the  seller.  They  would,  therefore,  have  no 
right  to  suppose  that  the  seller  was  giving  credit  to  the  agent 
and  to  the  agent  alone.  They  must  have  known  that  there 
was  somebody  who  would  probably  look  to  them  for  pay- 
ment ;  and,  accordingly,  paid  their  agent  at  their  own  risk. 
But  even  if  the  defendants'  contention  on  this  point  is  right, 
they  cannot  set  up  payment  to  the  broker  as  a  defence  to 
this  action,  for  they  never,  in  fact,  paid  him  specifically  for 
the  oil.  What  they  did  was  to  pay  the  broker  the  price  of 
other  parcels  of  goods  along  with  that  of  the  oil  in  a  lump 
sura  ;  there  was  no  payment  of  any  sum  specifically  appro- 
priated to  this  particular  purchase;  it  merely  amounted  to 
the  placing  of  money  on  the  credit  side  of  a  general  running 
account. 

(0  10  Ex.,  739 ;  24  L.  J.  (Ex.),  76.      («)  Law  Rep.,  7  Q.  B.,  598 ;  3  Eng.  R.,  217. 
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[Brett,  L.J.:  But  the  dicta  in  Thomson  v.  Davenport  {') 
go  the  length  of  saying  that  a  settlement  on  account  is  suf- 
licient] 

Gtdly,  Q.C.,  was  heard  in  reply. 

*Bramwell,  L.J.:  I  am  of  opinion  that  the  judg-  [416 
ment  must  be  affirmed.  The  facts  of  the  case  are  shortly 
these :  The  plaintiffs  sold  certain  casks  of  oil,  and  on  the  face 
of  the  contract  of  sale  Conning  appeared  as  the  purchaser. 
But  the  plaintiffs  knew  that  he  was  only  an  agent  buying 
for  principals,  for  he  told  them  so  at  the  time  of  the  sale, 
therefore  they  knew  that  they  had  a  right  against  somebody 
besides  Conning.  On  the  other  hand,  the  defendants  knew 
that  somebody  or  other  had  a  remedy  against  them,  for  they 
had  authorized  Conning,  who  was  an  ordinary  broker,  to 
pledge  their  credit,  and  the  invoice  specified  the  goods  to 
nave  been  bought  '*  per  John  Conning."  Then,  that  being 
BO,  the  defendants  paid  the  broker;  and  the  question  is 
whether  such  payment  discharged  them  from  their  liability 
to  the  plaintiffs.  I  think  it  is  impossible  to  say  that  it  dis- 
charged them,  unless  they  were  misled  by  some  conduct  of 
the  plaintiffs  into  the  belief  that  the  broker  had  already  set- 
tled with  the  plaintiffs,  and  made  such  payment  in  conse- 
quence of  such  belief.  But  it  is  contended  that  the  plaintiffs 
here  did  mislead  the  defendants  into  such  belief,  by  parting 
with  the  possession  of  the  oil  to  Conning  without  getting  the 
money.  The  terms  of  the  contract  were  ''cash  on  or  before 
delivery,"  and  it  is  said  that  the  defendants  had  a  right  to 
suppose  that  the  sellers  would  not  deliver  unless  they 
received  payment  of  the  price  at  the  time  of  delivery.  I  do 
not  think,  however,  that  that  is  a  correct  view  of  the  case. 
The  plaintiffs  had  a  perfect  right  to  part  with  the  oil  to  the 
broker  without  insisting  strictly  upon  their  right  to  prepay- 
ment, and  there  is,  in  my  opiqion,  nothing  in  the  facts  of  the 
case  to  justify  the  defendants  in  believing  that  they  would 
BO  insist.  No  doubt  if  there  was  an  invariable  custom  in 
the  trade  to  insist  on  prepayment  where  the  terms  of  the 
contract  entitled  the  seller  to  it,  that  might  alter  the  matter ; 
and  in  such  case  non-insistance  on  prepayment  might  dis- 
charge the  buyer  if  he  paid  the  broker  on  the  faith  of  the 
seller  already  having  been  paid.  But  that  is  not  the  case 
here ;  the  evidence  before  Bowen,  J.,  shows  that  there  is  no 
invariable  custom  to  that  effect. 

Apart  from  all  authorities,  then,  I  am  of  opinion  that  the 
defendants'  contention  is  wrong,  and  upon  looking  at  the 
authorities,  I  do  not  think  that  any  of  them  are  in  direct 

(»)  9  B.  A  C,  78. 
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417]  conflict  with  *that  opinion.  It  is  true  that  in  Thom- 
son V.  Davenport  (^)  both  Lord  Tenterden  and  Bayley,  J., 
suggest  in  the  widest  terms  that  a  seller  is  not  entitled  to 
sue  the  undisclosed  principal  on  discovering  him,  if  in  the 
meantime  the  state  of  account  between  the  principal  and  the 
agent  has  been  altered  to  the  prejudice  of  the  principal. 
But  it  is  impossible  to  construe  the  dicta  of  those  learned 
judges  in  that  case  literally;  it  would  operate  most  unjustly 
to  the  vendor  if  we  did.  I  think  the  judges  who  uttered 
them  did  not  intend  a  strictly  literal  interpretation  to  be  put 
on  their  words.  But  whether  they  did  or  no,  the  opinion  of 
Parke,  B.,  in  Heald  v.  Kenworthyi^)  seems  to  me  prefer- 
able; it  is  this,  that  *'If  the  conduct  of  the  seller  would 
make  it  unjust  for  him  to  call  upon  the  buyer  for  the  money, 
as  for  example,  where  the  principal  is  induced  by  the  con- 
duct of  the  seller  to  pay  his  agent  the  money  on  the  faith 
that  the  agent  and  seller  have  come  to  a  settlement  on  the 
matter,  or  if  any  representation  to  that  effect  is  made  by  the 
seller,  either  by  words  or  conduct,  the  seller  cannot  after- 
wards throw  off  the  mask  and  sue  the  principal."  That  is 
in  my  judgment  a  much  more  accurate  statement  of  the  law. 
But  then  the  defendants  rely  on  the  case  of  Armstrong  v. 
Stokes  {*).  Now  that  is  a  very  remarkable  case ;  it  seems  to 
have  turned  in  some  measure  upon  the  peculiar  character 
filled  by  Messrs.  Ryder  as  commission  merchants.  The 
court  seemed  to  have  thought  it  would  be  unreasonable  to 
hold  that  Messrs.  Ryder  had  not  authority  to  receive*  the 
money.  I  think  upon  the  facts  of  that  case  that  the  agents 
would  have  been  entitled  to  maintain  an  action  for  the  money 
against  the  defendant,  for  as  commission  merchants  they 
were  not  mere  agents  of  the  buyer.  Moreover  the  present 
is  a  case,  which  Blackburn,  J.,  there  expressly  declines  to 
decide.  He  expressly  draws  a  distinction  between  a  case 
in  which,  as  in  Armstrong  v.  Stokes  ('),  the  seller  at  the 
time  of  the  sale  supposes  the  agent  to  be  himself  a  princi- 
pal, and  gives  credit  to  him  alone,  and  one  in  which,  as 
nere,  he  knows  that  the  person  with  whom  he  is  dealing 
has  a  principal  behind,  though  he  does  not  know  who  that 
principal  is. 

It  is  to  my  mind  certainly  diflScult  to  understand  that  dis- 
418]  tinction,  *or  to  see  how  the  mere  fact  of  the  vendor 
knowing  or  not  knowing  that  the  agent  has  a  principal  be- 
hind can  affect  the  liability  of  that  principal.  1  should  cer- 
tainly have  thought  that  his  liability  would  depend  upon 

0)  9  B.  <b  C,  78.  («)  10  Ex.,  739 ;  24  L.  J.  (Ex.),  '76. 
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what  he  himself  knew,  that  is  to  say,  whether  he  knew  that 
the  vendor  had  a  claim  against  him  and  would  look  to  him 
for  payment  in  the  agent's  default.  But  it  is  suflScient 
here  that  the  defendants  did  know  that  the  sellers  had  a 
claim  against  theui,  unless  the  broker  had  already  paid  for 
the  goods. 

In  this  view  of  the  case  it  is  unnecessary  to  consider  the 
further  question  raised  by  Mr.  Kennedy,  as  to  whether  a 
payment  on  a  general  running  account,  as  distinguished  from 
a  payment  specifically  appropriated  to  the  particular  pur- 
chase, would  be  sufficient  to  bring  the  case  within  Lord  Ten- 
terden's  qualification  of  the  general  rule. 

Baggallay,  L.  J.:  I  am  of  the  same  opinion.  When  the 
case  was  before  Bo  wen,  J.,  two  questions  were  raised ;  first, 
whether  the  broker  had  authority  to  bind  and  did  bind  the 
defendants,  and  secondly  whether,  assuming  that  he  done 
so,  the  defendants  were  exonerated  by  anything  which  sub- 
sequently occurred.  The  first  question  is  one  of  fact,  which 
I  agree  ought  to  be  answered  in  the  affirmative.  Then  did 
anything  occur  subsequently  to  discharge  the  defendants? 
It  is  said  that  they  paid  the  brokers,  and  that  that  fact  oper- 
ated as  a  discharge.  I  may  say  that  I  doubt  whether  their 
acceptances  being  in  settlement  of  a  general  account  could 
strictly  be  said  to  be  payment  for  the  oil,  but  I  am  content 
to  treat  them  as  such.  What  then  was  the  effect  of  that 
payment?  If  the  dicta  in  Thomson  v.  Davenport {^)  are  to 
be  taken  as  strictly  correct,  the}''  certainly  go  a  long  way  to 
support  the  defendants'  contention.  But  it  is  to  be  observed 
that  they  were  mere  dicta,  and  quite  unnecessary  to  the 
decision.  The  largeness  of  those  dicta  has  since  been 
dissented  from  by  Parke,  B.,  in  the  case  of  Heald  v.  Ken- 
worthy  {^\  and  with  his  dissent  I  entirely  agree.  He  sought 
to  limit  the  qualification  of  the  general  rule  to  cases,  in 
which  the  seller  by  some  conduct  has  misled  the  buyer 
into  believing  that  a  settlement  has  been  made  with  the 
agent.  And  if  *that  limitation  is  correct,  I  am  of  [419 
opinion  that  there  is  no  such  payment  here  as  would  dis- 
charge the  defendants. 

But  reliance  is  placed  upon  the  case  of  Armstrong  v. 
Stokes  (')  as  establishing  the  doctrine  that  the  buyer  is  re- 
leased from  liability,  if  he  pays  the  agent  at  a  time  at  which 
the  seller  still  gives  credit  to  the  agent — and  it  is  contended 
that  as  that  state  of  facts  existed  here,  the  defendants  are 
accordingly  discharged.     But  I  think  that  is  not  the  true 

(»)  9  B.  «fe  C,  78.  O  10  Ex.,  789 ;  24  L.  J.  (Ex.),  76. 
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view  of  the  decision  in  Armstrong  v.  Stokes  (^).  It  must  be 
accepted  with  reference  to  the  particular  circumstances  of 
that  case.  There  at  the  time  of  the  payment  by  the  prin- 
cipal to  the  brokers,  the  sellers  still  gave  credit  to  the  brok- 
ers and  to  the  brokers  alone.  But  that  is  not  the  case  here ; 
the  plaintiffs  it  is  true  gave  credit  to  Conning,  but  they  did 
not  give  him  exclusive  credit.  I  do  not  think  I  am  running 
counter  to  any  of  the  decided  cases  in  thinking  that  this 
judgment  must  be  affirmed. 

Bkett,  L.J.:  The  material  facts  of  this  case  are  these. 
There  is  a  contract  for  the  sale  of  goods  made  between  the 
plaintiffs  and  the  defendants  through  the  agency  of  one 
Conning,  a  broker.  But  in  making  this  contract  Conning 
acted  solely  as  agent  of  the  defendants,  not  as  agent  of  the 
plaintiffs  at  all.  The  contract  was  for  "cash  on  or  before 
delivery;"  and  the  goods  having  been  delivered,  the  de- 
fendants pay  Conning,  who,  as  I  have  said  before,  was  their 
agent  and  no  one  else's.  Now,  apart  from  authority,  I 
should  certainly  say  that  a  payment  to  such  an  agent  could 
not  be  a  good  payment  to  the  plaintiffs.  But  then  it  is  said 
that  it  is  a  good  payment  within  the  dicta  of  Thomson  v. 
Davenport  {^) ;  but  there  the  question  for  the  decision  of  the 
court  was,  not  whether  a  payment  by  the  principal  to  the 
agent  precluded  the  seller  from  suing  the  principal,  but, 
whether  the  seller  could  sue  the  principal  at  all.  The  main 
proposition  laid  down  by  Lord  Tenterden  was  this,  "  that  if 
a  person  sells  goods,  supposing  that  at  the  time  of  the  con- 
tract he  is  dealing  with  the  principal,  but  afterwards  discov- 
ers that  the  person  with  whom  he  nas  been  dealing  is  not  the 
principal,  but  agent  for  a  third  person,  though  he  may  in 
the  meantime  have  debited  the  agent  with  it,  he  may  after- 
420]  wards  recover  *the  amount  from  the  real  prinpipal.'* 
He  then  introduces  a  qualification,  "subject,  however,  to 
this  qualification,  that  the  state  of  the  account  between  the 
principal  and  the  agent  is  not  altered  to  the  prejudice  of  the 
principal."  Now  the  terms  of  that  qualification  are  cer- 
tainly very  wide,  and  Bay  ley,  J.,  in  qualifying  the  above 
general  rule  uses  equally  wide  language :  *'  If  the  principal 
has  paid  the  agent,  or  if  the  state  of  accounts  between  the 
agent  and  the  principal  would  make  it  unjust  that  the  seller 
should  call  on  the  principal,  the  fact  of  payment  or  such  a 
state  of  accounts  would  be  an  answer  to  the  action  brought 
by  the  seller  where  he  had  looked  to  the  responsibility  of 
the  agent." 

0)  Law  Rep.,  7  Q.  B.,  698;  3  Eng.  R.,217. 
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And  Maule,  J.,  in  the  case  of  Smyth  v.  Anderson  {^\  ex- 
presses himself  in  the  same  general  terms.  But  there  again 
the  point  did  not  directly  call  for  decision.  Now,  I  think 
it  is  not  fair  to  put  a  strictly  literal  interpretation  on  the 
language  used  by  judges  when  merely  glancing  at  by-mat- 
ters, with  their  minds  mainly  directed  to  another  question, 
and,  tying  them  down  to  the  very  words  they  used,  to  assume 
that  those  words  contained  in  their  opinion  an  absolutely 
accurate  statement  of  the  law.  I  do  not  think  those  dicta 
were  so  intended  to  be  read.  In  Heald  v.  Kenworthy  {^), 
however,  the  question  directly  arose.  And  Parke,  B.,  after 
citing  the  dictum  of  Bayley,  J.,  to  the  effect  that  the  seller 
cannot  sue  the  principal  if  the  state  of  accounts  between  the 
principal  and  the  agent  would  make  it  inequitable  that  he 
should  do  so,  proceeds  to  ask  what  equity  there  can  be,  un- 
less it  is  sometning  arising  out  of  the  conduct  of  the  seller, 
something  to  induce  the  defendant  to  believe  that  a  settle- 
ment has  already  been  made  with  the  agent. 

If  the  authorities  stood  there,  I  should  have  no  doubt  that 
the  limitation  put  by  Parke,  B.,  on  the  earlier  wide  qualili- 
cation  was  correct.  But  it  is  suggested  that  that  limitation 
was  overruled  in  Armstrong  v.  Stokes  (').  I  think,  how- 
ever, that  the  court  there  did  not  intend  to  overrule  it,  but 
to  treat  the  case  before  them  as  one  to  which  the  limitation 
did  not  apply.  I  think  they  noticed  the  peculiar  character 
of  Manchester  commission  merchants.  Probably  their  de- 
cision means  this,  that,  when  the  seller  deals  *with  [421 
the  agent  as  sole  principal,  and  the  nature  of  the  agent's 
business  is  such  tliat  the  buyer  ought  to  believe  that  the 
seller  has  so  dealt,  in  such  a  case  it  would  be  unjust  to  allow 
the  seller  to  recover  from  the  principal  after  he  paid  the 
agent.  Or  it  may  perhaps  be  that  Blackburn,  J.,  finding 
the  wider  qualification  in  the  very  case  which  lays  down  the 
general  rule,  felt  himself  bound  by  the  terms  of  that  quali- 
fication, and  applied  them  to  the  case  before  him. 

If  the  case  of  Armstrong  v.  Stokes  (')  arises  again,  we  re- 
serve to  ourselves  sitting  here  the  right  of  reconsidering  it. 

The  only  other  question  is  whether  the  present  case  falls 
within  the  qualification  as  limited  by  Parke,  B.,  whether 
there  was  any  misleading  conduct  on  the  part  of  the  plain- 
tiffs. But  the  only  thing  relied  on  by  the  defendants  on 
that  point  was  the  non-insistance  on  prepayment  by  the  plain- 
tiffs.    And  I  do  not  think  that  that  amounted  to  laches,  or 

0)  7  C.  B.,  21 ;  18  L.  J.  (N.S.)  C.  P.,        («)  Law  Rep.,  7  Q.  B.,  698;  3Eng.  R., 
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was  such  an  act  as  would  justify  the  defendants  in  suppos- 
ing that  Conning  had  already  paid  the  plaintiffs. 

Baggallay,  L.J.:  I  wish  to  add  that  Littledale,  J.,  in 
the  case  in  Thomson  v.  Davenport Q)^  confined  his  judg- 
ment to  the  general  rule. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  FieM^  Roscoe  &  Co,^  for  Bateson. 
Solicitors  for  defendants :   Clarke  <fc  Son^  for  Dunning 
&  Kay. 

(1)  9  B.  &  C,  78.  See  anle,  192  note. 


[6  Queen*8  Bench  Division,  422.] 
June  10,  1880. 

[IN  THE  COURT  OF  APPEAL.] 

422]  *Rainbow  and  Wife  v.  Juggins. 

Bankruptcy — Secured  Creditor — OmUidon  to  value  Security — Lapsed  Policy  of  Life 

Insurance — Discharge  of  Surety. 

The  defendant  became  surety  for  the  repayment  of  a  sum  of  money  advanced  by 
tlie  plaintiff  to  P.  Under  the  terms  of  the  contract  of  suretyship  P.  deposited  with 
the  plaintiff  a  policy  of  insurance  on  his  life  by  way  of  collateral  security.  P.  failed 
to  pay  the  premiums  on  the  policy,  wliich  in  consequence  lapsed.  Subsequently  to 
the  expiry  of  the  policy  P.  became  bankrupt,  and  the  plaintiff  proved  against' P. *s 
estate  for  the  whole  amount  of  the  debt  due  to  her,  without  putting  any  value  on  the 
policy,  which  was  consequently  ordered  by  the  Court  of  Bankruptcy  to  be  delivered 
up  to  the  trustee. 

The  question  was  whether  the  plaintiff,  by  adopting  that  course,  had  discharged 
the  defendant  from  his  liability  as  surety : 

Held,  affirming  the  decision  of  Manisty,  J.,  that  she  had  not,  and  for  two  reasons  : 
iirst,  that  the  defendant's  position  had  not  been  altered  by  the  surrender  of  the  policy 
to  the  trustee,  for,  having  lapsed,  it  was  a  mere  piece  of  waste  paper  of  no  market- 
able value  whatever ;  and,  secondly,  that,  even  assuming  it  had  some  value,  and 
could,  therefore,  be  said  to  be  a  security,  the  plaintiff  was  none  the  less  entitled  to 
exercise  the  option  given  by  the  Bankruptcy  Act  of  surrendering  the  security  to  tho 
trustee  and  proving  for  the  whole  debt,  because  there  happened  to  be  a  surety  for  the 
payment  of  that  debt. 

Action  upon  a  promissory  note  signed  by  the  defendant 
as  surety  to  secure  an  advance  made  by  the  female  plaintiff 
to  one  Pratt.  Manisty,  J.,  upon  further  consideration  gave 
judgment  for  the  plaintiff.     The  defendant  appealed. 

The  facts  are  sufficiently  set  out,  ante,  p.  219. 

//.  Matthews,  Q.C.,  and  R.  T.  Reid,  for  the  defendant: 
The  defendant's  position  has  been  altered  by  the  omission  to 
value  the  policy.  That  omission  caused  it  to  be  forfeited  to 
the  trustee  and  thereby  lost  to  the  defendant.  The  policy, 
no  doubt,  had  lapsed  at  the  date  of  the  proof,  but  its  lapse 
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did  not  render  it  altogether  valueless.  It  is  an  almost  uni- 
versal practice  among  insurance  companies  to  reinstate  lapsed 
policies  on  payment  of  the  arrears  of  premium  and  interest. 
And  the  fact  of  that  practice  gives  a  policy  a  marketable 
value  after  it  has  ceased  to  have  a  legal  one.  It  is  like  the 
case  of  a  slip  of  marine  insurance,  which  though  not  of  any 
legal  value  has  certainly  a  marketable  *value  ;  and  [423 
if  money  were  lent  on  the  security  of  such  a  slip,  the  creditor 
would,  on  the  bankruptcy  of  the  debtor,  be  bound  to  value 
the  slip  in  his  proof,  ii  he  wished  to  retain  his  rights  against 
a  surety.  The  surety's  position  is  altered,  if  he  is  deprived 
of  a  reasonable  anticipation  of  getting  something. 

A.  Wills^  Q.C.,  and  H.  D.  Oreene^  for  the  plaintiff,  were 
not  called  upon. 

Bramwell,  L.J.:  I  am  of  opinion  that  the  judgment  of 
Manisty,  J.,  should  be  affirmed,  and  upon  two  grounds  ;  in 
the  first  place,  I  think  that  the  position  of  the  surety  was 
not  altered.     I  am  very  much  inclined  to  think  that  the 

Claintiff  might  have  left  out  all  mention  of  this  policy  in 
er  proof ;  for  having  lapsed  it  was  a  mere  piece  of  waste 
paper — it  was  no  security  at  all.  It  was  nothing  more  than 
the  foundation  of  a  moral  claim  on  the  mercy  and  indul- 
gence of  the  insurance  company.  And  if  it  was  not  a  se- 
curity, then  I  cannot  help  thinking  that  it  is  very  doubtful 
whether  the  Court  of  Bankruptcy  had  any  jurisdiction  to 
ordfr  it  to  be  delivered  up  to  the  trustee. 

But  there  is  another  ground  upon  which  the  judgment 
may  be  affirmed,  which  was  suggested  by  Baggallay,  L.  J., 
during  argument ;  it  is  this :  Where  a  man  enters  into  a 
contract  of  suretyship,  he,  it  is  true,  bargains  that  he  shall 
not  be  prejudiced  by  any  improper  dealing  with  securities 
to  the  b^jnefit  of  which  he  as  surety  is  entitled  ;  but  he 
makes  that  bargain  with  reference  to  the  law  of  the  land, 
and  if  the  law  of  the  land  says  that  under  such  and  such 
circumstances  certain  things  must  take  place  in  order  to  en- 
able the  creditor  to  do  the  best  he  can  for  his  own  protec- 
tion, then  the  contract  of  suretyship  must  be  taken  to  be 
made  subject  to  the  liability  of  those  things  taking  place. 
Now  the  plaintiff  was  entitled  to  prove  for  the  full  amount 
of  her  debt  if  she  thought  it  best  for  her  own  protection  to 
do  so,  and  if  the  law  is,  as  undoubtedly  it  is,  that  she  could 
not  so  prove  without  surrendering  the  policy  to  the  trustee 
(assuming  it  to  be  of  some  value),  then  the  bargain  of  the 
snrety  must  be  taken  to  have  been  made  subject  to  the  lia- 
bility of  the  policy  being  surrendered  to  the  trustee  in  the 
event  of  the  bankruptcy  of  the  principal  debtor.     And  in 
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such  a  case  I  think  the  utmost  the  surety  would  be  entitled 
424]  *to  say  would  be,  **  You  must  make  me  some  allow- 
ance for  the  loss  which  has  been  occasioned  to  me  by  the 
way  in  which  you  have  availed  yourself  of  your  rights." 

If  there  were  no  bankruptcy,  probably  the  creditor  would 
not  have  a  right  to  sell  the  policy;  I  should  imagine  that  all 
lie  could  do  would  be  to  keep  the  policy  on  foot  himself. 
But  in  the  case  of  bankruptcy,  he  would  have  a  right  to 
give  up  the  policy  and  call  upon  the  surety  for  the  differ- 
ence. 

Baggallay,  L.J.:  To  my  mind  Mrs.  Rainbow  was  un- 
doubtedly a  secured  creditor  of  the  debtor  Pratt  within  the 
definition  given  in  s.  16,  subs.  5,  of  the  Bankruptcy  Act, 
1869.  But  if  she  was  a  secured  creditor,  then  it  was  open 
to  her  to  take  the  course  pointed  out  by  subs.  4  of  s.  16, 
which  runs  thus:  ''A  secured  creditor  shall,  for  the  pur- 
pose of  voting,  be  deemed  to  be  creditor  only  in  respect  of 
the  balance  (if  any)  due  to  him  after  deducting  the  value  of 
his  security;  and  the  amount  of  such  balance  shall,  until 
the  security  be  realized  be  determined  in  the  prescribed  man- 
ner. He  may,  however,  at  or  previously  to  the  meeting  of 
creditors,  give  up  the  security  to  the  trustee,  and  thereupon 
he  shall  rank  as  a  creditor  in  respect  of  the  whole  sum  due 
to  him."  Now,  "  the  prescribed  manner"  is  to  be  found  in 
rule  99,  which  provides  that  "a  secured  creditor,  unless  he 
shall  have  realized  his  security,  shall,  previously  to  being 
allowed  to  prove  or  vote,  state  in  his  proof  the  particulars 
of  his  security  and  the  value  at  which  he  assesses  the  same, 
and  he  shall  be  deemed  to  be  a  creditor  only  in  respect  of 
the  balance  due  to  him  after  deducting  such  assessed  value 
of  the  security."  But  a  creditor  who  so  assesses  the  value 
of  his  security  is  at  this  disadvantage,  that  if  the  security 
afterwards  realizes  a  larger  amount  than  that  at  which  it 
it  was  assessed,  he  has  under  rule  100  to  account  to  the 
trustee  for  the  excess,  whereas  if  it  realizes  less  he  gets  no 
corresponding  return. 

A  prudent  secured  creditor,  therefore,  would,  under  ordi- 
nary circumstances,  elect  to  hand  over  the  security  to  the 
trustee,  and  prove  for  the  whole  debt  due  to  him. 

But,  as  I  ventured  to  observe  during  the  argument,  a  se- 
cured creditor  is  not  to  be  deprived  of  the  exercise  of  the 
.425]  option  which  *is  given  to  him  by  the  Bankruptcy 
Act,  or  prevented  from  adopting  that  course  in  relation  to 
his  security  which  is  most  beneficial  to  himself,  simply  be- 
cause there  happens  to  be  a  surety  for  the  payment  of  his 
debt ;  for  I  think  it  must  be  taken  that  where  three  persons 


Vol  v.]  QUEEN'S  BENCH  DIVISION.  381 

Rainbow  v.  Juggins.  1880 

enter  into  the  relations  of  creditor,  debtor,  and  surety,  the 
possible  bankruptcy  of  the  debtor  is  an  event  which  the 
surety  has  in  his  contemplation  at  the  time  of  entering  into 
the  contract  of  suretyship,  and  that  consequently  it  becomes 
an  implied  term  of  that  contract  that,  in  the  event  of  the 
bankruptcy  occurring,  the  creditor  shall  be  entitled  to  exer- 
cise that  option  which  the  bankruptcy  law  gives  him  in  the 
way  which  is  most  advantageous  to  himself.  I  am  of  opin- 
ion, therefore,  that  Mrs.  Rainbow  was  none  the  less  entitled 
to  prove  for  her  whole  debt,  because  there  was  a  surety  for 
the  payment  of  that  debt,  and  that,  having  regard  to  the 
fact  that  she  did  so  prove,  the  order  made  in  March,  1879, 
by  the  Court  of  Bankruptcy  ordering  her  to  give  up  the 
policy  to  the  trustee,  was  in  strict  accordance  with  what 
ought  to  have  been  done. 

Brett,  L.J.:  If  this  policy  had  been  in  existence,  and  of 
some  value,  at  the  time  of  the  proof  made  against  Pratt's 
estate,  and  Mrs.  Rainbow  had  consequently  been  a  secured 
creditor,  I  should  have  agreed  with  what  I  understand  to  be 
the  judgments  of  Bramwell  and  Baggallay,  L.JJ.,  that  the 
fact  of  her  not  having  assessed  its  value  would  not  have  dis- 
charged the  defendant  from  his  liability  as  surety,  and  for 
the  reasons  given  in  those' judgments. 

But  I  confess  I  go  further  in  this  case;  it  seems  to  me 
that,  even  if  she  was,  as  matters  stood,  technically  a  se- 
cured creditor,  she  was  not  bound  to  do  that  which  was  im- 
possible, and  assess  the  value  of  that  which  was  valueless  ; 
and  I  think  it  is  absurd  to  say  that  any  legal  consequence 
can  follow  from  her  not  having  stated  that  this  policy  was 
of  no  value,  when  in  truth  it  was  of  no  value. 

But  I  go  further  still.  The  defence  to  this  action  is 
founded  on  the  assertion,  that  the  positipn  of  the  defendant 
was  altered  by  an  act,  which  was  done  or  omitted  to  be 
done  by  Mrs.  Rainbow,  at  the  the  time  when  she  made  her 
proof  in  the  Court  of  Bankruptcy.  It  is  therefore  necessary 
to  consider  what  was  the  position  of  the  ^defendant  [426 
at  that  time.  His  position  at  that  moment  was  that  of  a 
surety  for  a  debt  which  was  due  to  Mrs.  Rainbow.  And  it 
is  said  that  at  that  moment  Mrs.  Rainbow  held  a  collateral 
security  for  that  debt.  Now  no  doubt  if  she  had  so  held  a 
collateral  security,  the  surety  would  have  been  entitled  to 
the  benefit  of  that  security,  and  if  she  had  done  any  act  in-, 
volving  the  loss  of  that  security,  that  would  under  ordinary 
circumstances  have  discharged  the  surety.  But  in  my 
opinion  Mrs.  Rainbow  at  that  moment  had  no  collateral 
security,  and  therefore  the  defendant  was  in  the  position  of 
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a  person  who  was  a  surety  for  a  debt  for  which  there  was  no 
collateral  security,  so  that  she  was  not  a  secured  creditor 
within  the  meaning  of  s.  16,  of  the  Bankruptcy  Act,  and  he 
was  not  the  surety  of  a  secured  creditor. 

But  if  she  was  not  a  secured  creditor,  then  what  she  did 
was,  in  any  view  of  the  case,  perfectly  right.  She  was  per- 
fectly entitled  to  prove  for  her  whole  debt  without  even 
mentioning  the  existence  of  the  policy,  for  by  so  proving, 
she  did  not  do  any  act  involving  the  loss  of  a  security,  there 
being  no  security  to  lose. 

I  say  she  was  not  a  secured  creditor,  because  although  at 
one  time  she  had  held  a  security,  namely,  this  policy  of 
insurance,  yet  at  the  time  when  the  act  was  done,  which  is 
said  to  have  released  the  defendant,  she  had  no  longer  any 
security.  The  policy  was  not  in  existence;  it  had  lapsed; 
and  there  was  no  power  in  any  court  of  law  or  equity  to  make 
the  insurance  company  reinstate  it.  It  was  at  that  time  of 
no  marketable  value  whatever,  and  it  seems  to  me  absurd 
to  suppose  that  any  man  of  business  would  have  given  a 
penny  for  it. 

Mr.  Reid  suggested  in  the  course  of  argument  that  this 
was  like  the  case  of  a  slip  of  marine  insurance,  which,  though 
of  no  legal  value,  ought  to  be  mentioned  and  valued  in  the 
proof  as  a  security,  because  it  has  a  marketable  value,  by 
reason  of  the  universal  practice  of  underwriters  to  recognize 
the  moral  obligations  created  by  it;  and  then  he  argaed 
that,  there  being  an  equally  universal  pmctice  amongst  life 
insurance  companies  to  reinstate  policies  which  have  been 
allowed  to  lapse  by  reason  of  non-payment  of  the  premium, 
a  lapsed  policy  also  has  a  marketable  value,  and  ought 
equally  to  be  valued  in  the  proof.  But  even  assuming  that 
there  is  such  a  constant  practice,  as  is  contended,  to  rein- 
427]  state  policies  *which  have  lapsed,  in  cases  in  which 
the  time  for  paying  the  premium  has  by  accident  been 
allowed  to  go  by,  that  is  not  the  case  here.  This  was  not  a 
case  of  mere  oversight,  but  one  in  which  the  holder  of  the 
policy  deliberately  abstained  from  paying  first  one  premium 
and  then  another,  simply  because  he  had  not  got  the  money 
to  pay  them.  And  under  such  circumstances  as  those  I 
think  the  improbability  of  the  company  reinstating  the 
policy  was  so  great,  that  no  one  would  have  given  a  penny 
for  the  chance  of  their  doing  so. 

I  tliink,  therefore,  that  on  these  grounds  the  judgment 
must  be  aiffirmed.  Appeal  disviisseiL 

Solicitors  for  plaintiffs :  Prioi\  Bigo,  OhurcJt  &  Adams, 
Solicitor  for  defendant :  Charles  Mcillam. 
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See  28  EDg.  li.,  414  note  ;  ante,  224  that  the  sarety  yras  not  thereby  dis- 

note.  charged,  unless  he  was  in  fact  injured 

Where  a  note  for  $6,000  is  discounted  by  the  agreement  between  the  principal 

by  a  bank    for    $4,000,  the    sureties  debtor  and  the  creditor :  David  v.  Ma- 

thereon  are  liable  :  Merchants,  etc.,  v.  lone,  48  Ala.,  428. 

Erans,  9  W.  Va. ,  373.  Where  one  is  surety  for  an  agent  of 

It  is  settled  law  that  if  the  creditor  an  insurance  company  he  is  not  dis- 

enters  into  a  binding  contract,  the  effect  charged,  though  the  company,  without 

of  which  will  be  to  give  further  time  the  knowledge  of  the  surety,  make  a 

to  the  principal  debtor,   without  the  contract  to  give  the  agent  increased 

consent  of  the  surety,  the  surety  will  commissions:  Amicable,  etc.,  v.  Sedg- 

be  discharged.     But  where  an  original  wick,  110  Mass.,  163. 

note,  having  the  names  of  sureties  at-  An  agreement  by  the  principal  to  pay 

tached  is  surrendered,  and  a  second  hav-  an  increased  rate  of  interest  without 

ing  the  same  names  is  taken  in  extension  consideration,  will  not  discharge  a  sare- 

of  the  debt  by  reason  of  representa-  ty  :  Claiborne  v.  Birge,  42  Tex. ,  98. 

tioDs  that  the  signatures  of  the  sureties  Where  a  contractor  agrees  with  the 

are  genuine,  the  payee  may,  on  discov-  owner  to  erect  for  him  a  building  and 

ery  that  they  are  forged,  repudiate  the  furnish  the  materials  and  deliver  the 

new  contract  and  hold  the  sureties  on  same  discharged  of  all  liens,  and  by 

the  original  paper :    Kiucaid  v.  Yates,  the  terms  of  the  contract  tlie  owner  is 

63  Missouri,  45.  to  pay  seventy-five  per  cent,  of  the  con- 

A  surety  is  discharged  by  anything  tract  price  eacli  month,  as  the  work 

which  operates  as  a  novation.  progresses,  and  the  other  twenty-five 

If  property  of  value  more  than  suffi-  per  cent,  when  the  work  is  completed, 
cient  to  pay  the  debt  be  delivered  to  and  a  third  person  becomes  surety  for 
the  creditor  in  discharge  thereof,  and  the  contractor,  if  the  owner,  during  the 
he  afterwards  permits  the  principal  progress  of  the  work,  pays  the  con- 
debtor  to  sell  the  property  and  retain  tractor  more  than  the  seventy-five  per 
the  price,  the  surety  will  be  discharged  ;  cent. ,  the  surety  is  discharged  from  his 
for  the  creditor  thereby  contracts  a  new  liability :  Bragg  tj.  Shain,  49  Cal.,  131. 
debt  with  his  principal  debtor  to  which  The  sureties  upon  a  bond,  with  the 
the  surety  is  no  party,  and  he  cannot  condition  that  the  principal  shall  pay 
hold  the  sarety  bound  for  the  former  for  all  purchases  made  by  him  from 
debt,  because  it  had  been  satisfied.  the  obligee,  arc  not  discharged  from 

The  principal  debtor  in  this  case  de-  liability  by  the  obligee  taking  the  notes 

livered  hogs  to  the  creditor  more  than  of  the  principal  for  purchases  made  by 

sufficient  to  pay  the  debt,  in  payment  him.  though  signed  by  a  third  person 

thereof,   and  afterwards,   without  the  Parham  c.  Brock,  113 Mass.,  194. 

consent  of  the  surety,  he  permitted  the  A  guaranty  of  payment  for  goods  to 

principal  debtor  to  sell  the  hogs  and  be   supplied   to  two   partners  is    dls- 

retain  a  portion  of  the  price,  thereby  charged  by  an   arrangement   bi'tween 

leaving  a  part  of  the  debt  unsatisfied,  them  and  the  creditor  by  which,  before 

The    surety    was    thereby  discharged  payment  for  good.s  so  .supplied,  one  of 

from   liability  :    Ruble  k).    Norman,   7  the  partners  goes  out  of  tlie  business, 

Bosh  (Ky.),  582.  and  the  other  gives  his  individual  note, 

A    creditor,    having   instituted    suit  payable  to   the  creditor  and    another 

against  the   principal  debtor  and  his  person  jointly,  and  no  demand  of  pay- 

Furety,  afterwards,  without  the  knowl-  ment  is  made  on  the  outgoing  partner  : 

edge  or  consent  of  the  surety,  agreed  Bill  v.  Barker,  16  Gray,  02. 

with  the  principal  that,  on  his  paying  Held,  per  Cur.,  upon  the  following 

a  portion  of  the  interest  due  and  the  guaranty  : — 

rogts,  to  dismiss  the  suit  and  indulge  "Messrs.  A.  &  D.  Shaw, 

him  further,   without  specifying   any  "Gentlemen, — I  have  just  received 

day  or  time  to  which  indulgence  was  to  a  line  from  Mr.   Lyman  A.  Ferris,  in- 

be  given.     The  agreement  was  carried  forming  me  that  he  wishes  to  purchase 

into  effect  and  the  suit  dismissed.  goods  from  you.    Being  acquainted  with 

The  principal  debtor  was  afterwards  IiU  circumstances,  and  knowing  Jiim  to 

adjudged  a  bankrupt,  and  obtained  a  be  a  man  of  prudence  and  integrity,  I 

discharge  before  the  present  suit :  Held,  do  not  hesitate  to  be  responsible  to  you 
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for  £150  or  £200  worth  of  goods,  and  one  year,  with  a  privilege  of  renewal 

should  lie  require  that  amount."  for  five  years,  and  a  third  party  binds 

That  it  was  not  a  continuing  guar-  himself  as  surety  for  the  lease  and  the 

anty,  and  was  not  applicable  to  the  lease  is  renewed  at  the  expiration  of  the 

purchase  of  goods  by  Perris  and  a  part-  year,  the  surety  is  not  bound  on  the  ex- 

7i«r,  but  to  the  purchase  of  goods  by  tended  lease  unless  it  is  shown  that  he 

Ferris  alone  :    Shaw  v,  Vandusen,  5  consented  to  the  extension  :  Fasnacht 

U.  C.  Q.  B.,  353.  V.  Winkleman,  21  La.,  727. 

Where  a  lease  has  been  given  for 


*  [6  Queen's  Bench  Division,  444.] 

March  16,  1880. 
[IN  THE  COURT  OF  APPEAL.] 

444]  *BURNS  V.   NOWELL. 

Kidnapping  Ad,  1872  (36  di  86  Vict.  c.  19),  m.  8,  6,  9,  16,  20— S^wwrtf  of  Vend  hp 
Naval  dfficer — Bona  fide  Bdief — Reasonable  Suspicion  that  Offence  committed  againet 
the  StatiUe, 

By  the  Kidnapping  Act,  1872,  s.  8,  vessels  carrying  native  laborers  of  the  South 
Sea  Islands,  not  bein?  part  of  the  crew,  must  have  a  license;  by  s.  6,  vessels  carry- 
ing native  laborers  without  a  license  are  subject  to  the  provisions  of  s.  16;  by  8.9, 
to  detain  or  confine  a  native  for  the  purpose  of  removing  him  from  one  place  to  an- 
other is  declared  to  be  felony ;  by  s.  16,  any  vessel  suspected  upon  reasonable  grounds 
of  committing  an  offence  against  the  9th  section  may  be  detained ;  by  s.  20.  no  dam- 
ages shall  be  payable  and  no  officer  shall  be  responsible  for  the  detention  or  seizure 
of  a  vessel  in  pursuance  of  the  act. 

Before  the  passing  of  the  Kidnapping  Act,  1872,  the  plaintiff's  vessel  sailed  on  a 
voyage  to  the  South  Sea  Islands  for  the  purpose  of  fishing;  her  master  hired  native 
laborers,  and  after  the  fishing  was  over  the  vessel  was  engaged  in  carrying  the 
natives  home  when  she  was  seized  b}"*  a  man-of-war,  of  which  the  defendant  was 
commander ;  at  the  time  of  the  seizure  the  defendant  boim  fide  believed  that  there 
was  reasonable  ground  for  suspecting  that  an  offence  had  been  committed  against 
the  act : 

Held,  no  action  would  lie  against  the  defendant. 


[5  Queen's  Bench  Division,  456.] 
May  28;  July  6,  1880. 

456]    *Saunders,  Appellant;   The  South  Eastern 

Railway  Company,  Respondents. 

By-law — Railway  Company — Ultra  Vires — Unreasonablenextt  of  Penalty — Paaeentfer 
refitting  to  eJiow  Ticket — Penalty  varyivg  with  Distance  Train  has  travelled — Rail^ 
ways  Clauses  Consolidation  ^rf,'l845*(8  Vict.  c.  20),  ss.  108,  109.  . 

A  by-law  of  the  respondents*  company  provided  "that  a  passenger  should  show 
and  deliver  up  his  ticket  to  any  duly  authorized  servant  of  the  company  whenever 
required  to  do  so  for  any  purpose,  and  that  any  person  travelling  without  a  ticket,  or 
frtilint;  or  refusing  to  show  or  deliver  up  his  ticket  as  aforesaid  should  be  required  to 
pay  the  fare  from  the  stiition  whence  the  train  originally  started  to  the  end  of  his 
journe}'.*"  The  appellant  had  a  ticket  entitling  hira  t-o  travel  on  the  lines  of  the 
respondents  and  the  L.  and  S.  W.  Railway  Company  from  Charing  Cross  or  Cannon 
Street  to  Windsor  and  back.     Having  come  to  the  Waterloo  Junction  station  on  the 
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respondenta*  line,  where  he  had  to  change  trains,  he  had  for  this  purpose  to  go  from 
the  respondents*  station  to  that  of  the  L.  and  S.  W.  Railway  Company.  On  passing 
out  of  the  respondents*  station  he  was  asked  to  »how  liis  ticket  but  refused  to  do  so. 
Tiiere  was  do  intention  to  defraud  on  the  appellant's  part.  The  respondents  siim- 
muned  him  under  the  above  by-law,  and  ho  was  convicted  in  the  amount  of  the  fare 
from  the  station  whence  the  respondents'  train  by  wliich  ho  travelled  had  started : 

Hdd,  that  the  conviction  must  be  quashed. 

By  Cockburn,  C.J.,  assuming  that  the  power  given  by  tlie  108th  section  of  the  Rail- 
wnys  Clauses  Consolidation  Act,  to  make  by-laws  for  **  regulating  the  travelling  upon 
or  using  and  working  the  railway,"  applied  to  persons  travelling  in  the  company's 
carriages,  which  he  was  inclined  to  think  it  did  not,  it  was  not  competent  to  the 
company  by  their  by-law  to  make  the  refusal  to  show  the  ticket  an  offence  in  the 
absence  of  a  fraudulent  intention ;  secondly,  the  by-law  was  void  for  unreasonable- 
nes!«,  because  the  penalties  thereunder  for  offences  of  equal  criminality  would  vary 
with  the  distances  from  which  the  train  might  originally  have  stiirted ;  and  thirdly, 
tlie  b\'-lAW  was  inapplicable  to  the  case,  as  the  power  to  make  by-laws  was  confined 
to  the  ease  of  persons  travelling  on  the  railway,  which  the  appellant  was  not  doing 
when  required  to  show  his  ticket. 

By  Lush,  J. :  The  by-law  was  void  for  unreasonableness,  because  the  penalty  for 
not  showing  the  ticket  varied  according  to  the  distance  the  train  had  travelled,  and 
also  because  the  passenger  was  required  not  only  to  show  but  to  deliver  up  his  ticket 
whenever  required  for  any  purpose. 

Case  stated  by  a  metropolitan  police  magistrate  under  20 
&  21  Vict.  c.  43.  The  facts  sufficiently  appear  from  the 
judgments. 

May  28.  Tindal  Atkinson^  for  the  appellant :  The  by- 
law is  unreasonable,  and  therefore  void  because  the  penalty 
inflicted  is  fixed  by  the  distance  from  which  the  train  has 
travelled,  and  varies  ^according  to  the  distance.  The  [457 
offence  of  refusing  to  show  a  ticket  is  of  the  same  moral 
quality  whether  the  train  has  run  a  long  or  a  short  distance, 
yet  in  one  case  a  large,  in  the  other,  a  small  penalty  is  in- 
curred. All  jurisdiction  as  to  the  amount  of  the  penalty  is 
taken  away  from  the  magistrate  wlio  must  convict  in  the 
amount  of  the  fare  from  the  station  whence  the  train  started. 

Again,  it  was  essential  that  the  amount  of  the  fare  should 
be  specified  to  the  appellant  before  he  could  be  proceeded 
against,  which  was  not  done.  [He  cited  London^  Brighton 
and  South  Coast  Ry.  Co.  v.  WcUson  (') ;  Dearden  v.  Towns- 
end{^)\  Chilton  v.  Croydon  Ry,  Co.{*)\  Brown  v.  Great 
Eastern  By.  Co.  (*). 

Cohen^  Q.C.  {Warr  and  JSremner  with  him),  for  the  re- 
spondents :  The  present  case  is  not  governed  by  London^ 
Brighton  and  South  Coast  My.  Co,  v.  Watson  (^).  That  was 
not  a  case  of  wilfully  refusing  to  produce  a  ticket,  but  of 
accidentally  travelling  without  a  ticket.  It  is  reasonable 
that  a  man  who  has  a  ticket  and  wilfully  refuses  to  produce 
it,  and  to  show  whence  he  has  come  should  be  liable  to  pay 

Q)  3  C.  p.  D.,  429.  (»)  16  M.  <&  W.,  212. 

(^)  Law  Kep.,  1  a  B..  10.  (^)  2  Q.  B.  D.,  406;  21  Eng.  Rep.,  185. 

29  Eng.  Rep.  49 
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the  fare  from  the  station  whence  the  train  started.  The 
penalty  is  pertain  on  the  principle,  Id  est  certum^  quod  cer- 
ium reddl  potest.  If  a  definite  penalty  was  fixed  it  might 
operate  harshly  in  some  cases  and  too  leniently  in  others. 
ISo  person  need  incur  this  penalty  who  chooses  to  show  his 
ticket.  The  case  is  not  like  a  case  of  travelling  without  a 
ticket  without  intention  to  defraud. 

[Lush,  J.:  The  case  of  London^  Brighton  &  South  Coast 
Ry,  Co.  V.  Watson{')  is  an  authority  that  the  part  of  the 
by-law  that  relates  to  travelling  without  a  ticket  is  bad. 
Can  you  sever  the  rest  of  the  by-law  from  the  part  held  bad 
where  both  are  mingled  together  as  in  this  by-law  ?j 

It  depends  on  whether  the  two  parts  are  in  substance  sev- 
eral, not  on  the  collocation  of  the  sentences. 

Tindal  Atkinson^  in  reply.  Cur.  adv.  vuU, 

July  5.  The  following  judgments  were  delivered : 
CocKBURN,  C.J.:  This  is  an  appeal  against  the  convic- 
458]  tion  of  *the  appellant  by  a  metropolitan  police 
magistrate  for  breach  of  a  by-law  of  the  respondent  com- 
pany, which  by-law  is  in  these  terms  :,  "No  passenger  will 
be  allowed  to  enter  any  carriage  used  on  the  railway,  or  to 
travel  therein  upon  the  railway,  unless  furnished  by  the 
company  with  a  ticket  specifying  the  class  of  carriage,  and 
the  stations  for  conveyance  between  which  such  ticket  is 
issued.  Every  passenger  shall  show  and  deliver  up  his 
ticket  (whether  a  contract  or  season  ticket  or  ptherwise)  to 
any  duly  authorized  servant  of  the  company,  whenever  re- 
quired to  do  so  for  any  purpose.  Any  passenger  travelling 
without  a  ticket,  or  failing  or  refusing  to  show  or  deliver  up 
his  ticket  as  aforesaid,  shall  be  required  to  pay  the  fare 
from  the  station  whence  the  train  originally  started  to  the 
end  of  his  journey." 

The  facts  were  as  follows :  The  defendant  is  in  the  habit 
of  travellins:  to  and  fro  between  London  and  Windsor.  The 
journey  is  accomplished  by  means  of  two  lines  of  railway — 
by  that  of  the  respondent  company,  from  Cannon  Street  or 
Charing  Cross,  as  far  as  the  Waterloo  station  of  the  South 
Western  Railway  Company,  and  from  thence  to  Windsor 
on  the  line  of  the  latter  compan3^  Joint  tickets  are  issued, 
by  arrangement  between  the  two  companies,  which  enable 
tlie  traveller  to  travel  the  whole  distance  without  taking 
a  second  ticket.  The  defendant  has  been  for  some  time  the 
holder  of  a  season  ticket  enabling  him  thus  to  travel  over 
both  lines. 

0).  3  C.  p.  D.,  429. 
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The  carriages  of  the  South  Eastern  Company  do  not  run 
on  to  the  line  of  the  South  Western.  On  arriving  at  the 
junction,  the  passenger  has  to  alight  on,  and  pass  along,  a 
platform  belonging  to  the  South  Eastern  Company,  and  in 
doing  so  has  to  pass  a  barrier  at  which  the  company  have 
ticket  collectors.  The  defendant  had  travelled  from  London 
by  a  train  of  the  South  Eastern  Company  which  had  started 
from  Blackheath.  On  arriving  at  the  barrier,  for  the  pur- 
pose of  passing  on  to  the  South  Western  Company's  station, 
he  was  called  upon  by  the  respondents'  ticket  collector  to 
show  his  ticket,  but  refused  to  do  so.  Hereupon  the  collec- 
tor said  he  must  charge  him  the  fare  from  Blackheath  ;  the 
collector  did  not,  however,  demand  or  mention  any  specific 
sum.  The  appellant  refused  to  pay.  The  appellant  has 
been  convicted  by  the  magistrate  in  the  amount  of  the  fare 
*from  Blackheath,  and  against  this  conviction  he  [459 
now  appeals.  In  my  opinion  the  conviction  was  wrong, 
and  the  appeal  must  prevail. 

In  the  first  place,  it  was  held  by  this  court  in  Broion  v. 
Great  Eastern  JRy,  Co.  (*),  that  under  such  a  by-law  as  the 
present,  assuming  such  by-law  to  be  otherwise  good,  there 
must  be  a  demand  of  the  specific  amount  payable  in  respect 
of  the  penalty  imposed  by  the  by-law,  which  condition  was 
not  satisfied  in  the  present  instance.  I  have,  however,  con 
siderable  doubt  whether  that  decision  governs  this  case,  as 
I  gather  from  the  facts  stated  that,  upon  the  ticket  collector 
informing  the  appellant  that  he  should  charge  him  the  fare 
from  Blackheath,  the  appellant  at  once  stated  that  he  should 
not  pay  it.  This  fact,  which  did  not  exist  in  the  case  of 
Brown  v.  Oreat  Eastern  Ry,  Co.  (*),  is,  I  am  disposed  to 
think,  safficient  to  dispense  with  the  necessity  of  a  demand 
of  the  specific  amount,  which,  under  the  circumstances, 
would  have  been  useless. 

But,  passing  by  this  point,  I  am  of  opinion,  first,  that  the 
by-law  is  bad  ;  secondly,  that  it  was  inapplicable  under  the 
circumstances  to  the  case  of  the  appellant. 

As  regards  the  validity  of  the  by-law,  I  am  strongly  dis- 
posed to  think  that  such  a  by-law  was  ultra  vires.  The 
power  to  make  by-laws  is  given  by  the  108th  section  of  the 
Kailways  Clauses  Consolidation  Act.  This  section  empow- 
ers a  railway  company  to  make  regulations  for  regulating 
the  use  of  the  railway  in  certain  specified  instances ;  that 
is  to  say,  for  regulating  the  speed  of  trains,  the  times  of  ar- 
rival and  departure,  the  loading  and  unloading  of  carriages, 
the  receipt  and  delivery  of  goods ;  and,  as  regards  passen- 

Q)  2  Q.  B.  D.,  406;  21  Eng.  Rep.,  185. 
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gers  and  others,  *'for  preventing  the  smoking  of  tobacco 
and  the  commission  of  any  other  nuisance,  in  or  upon  such 
carriages,  or  in  any  of  the  stations  or  premises  occupied  by 
the  company  ;"  after  which  follows  this  more  general  terra, 
"and  generally  for  regulating  the  travelling  upon  or  using 
and  working  of  the  railway."  I  am  greatly  disposed  to 
think  that  this  enactment  has  reference  to  what,  at  the  time 
the  act  was  passed,  was,  as  will  be  remembered,  generally 
contemplated,  namely,  the  use  of  the  railway  by  other  loco- 
motives and  carriages  than  those  of  the  company  construct- 
460J  ing  *the  line.  1  say  so  because  the  first  four  specified 
purposes,  in  respect  of  which  power  to  make  regulations 
and  by-laws  is  given  by  the  section  in  question,  are  obviously 
purposes  for  which,  when  a  railway  company  was  working 
its  own  line,  with  its  own  carriages  and  servants,  such  power 
would  be  wholly  unnecessary.  A  company  would  need  no 
by-laws  to  enforce  its  own  orders  as  to  the  rate  of  speed  at 
which  its  carriages  should  travel,  or  the  time  of  their  de- 
parture and  arrival,  or  as  to  their  loading  and  unloading,  or 
as  to  the  receipt  and  delivery  of  goods  conveyed  by  them. 
But  they  might  well  need  such  by-laws  when  their  line  was 
worked  by  persons  not  under  their  immediate  order  and  con- 
trol. The  next  purpose  might  no  doubt  apply  either  to  per- 
sons travelling  in  the  carriages  of  the  company  or  in  others. 
But  the  last  purpose  must,  as  it  seems  to  me,  again  have 
reference  to  the  use  of  other  carriages  than  those  of  the 
company.  For  not  only  had  the  case  of  any  fraudulent 
travelling  on  the  line  been  provided  for  by  the  103d  and 
104th  sections,  and,  assuming  s.  109  to  be  applicable  to  the 
case  of  persons  travelling  in  the  company's  carriages,  any 
misconduct  on  the  part  of  such  persons  had  been  made 
capable  of  being  dealt  with  under  a  by-law  of  the  company 
by  this  very  section,  but  the  proviso  which  immediately  fol- 
lows shows  that  the  words  in  question  had  reference  to  the 
use  of  the  railway  by  others  than  the  company,  the  pro- 
viso being  as  follows:  "But  no  such  regulation  shall  au- 
thorize the  closing  of  the  railway  or  prevent  the  passage  of 
engines  or  carriages  on  the  railway  at  reasonable  times,"  a 
proviso  manifestly  applicable  to  other  locomotives  or  car- 
riages, but  inapplicable  to  persons  travelling  by  the  com- 
pany's own  trains.  And  that  this  is  so  becomes  more 
apparent  from  what  follows  after  the  enactment  enabling 
the  company  to  make  by-laws  to  enforce  its  regulations  by 
a  penalty  to  the  amount  of  £5,  viz.,  that  "if  the  infraction 
or  non-observance  of  any  such  by-law  or  regulation  as  afore- 
said be  attended  with  danger  or  annoyance  to  the  public,  or 
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hindrance  to  the  company  in  the  lawful  use  of  the  railway, 
it  shall  be  lawful  for  the  company  summarily  to  interfere 
to  obviate  or  remove  such  danger,  annoyance  or  hindrance, 
without  prejudice  to  any  penalty  incurred  by  the  infraction 
of  such  oy-law."  All  which,  as  it  seems  to  me,  clearly 
points  to  the  use  of  the  railway  by  others.  I  am  therefore 
led  to  think  that  the  *power  lastly  given  has  no  ref-  [461 
erence  to  the  case  of  persons  travelling  by  the  company's 
own  carriages. 

Assuming,  however,  that  the  power  thus  given  to  make 
by-laws  would  enable  the  company  to  make  a  by-law  appli- 
cable to  passengers  travelling  in  the  company's  carriages 
otherwise  than  as  expressly  mentioned  in  the  109th  section, 
it  again  occurs  to  me  to  doubt  whether  the  power  must  not  be 
taken  to  apply  only  to  cases  ejusdem  gen&ris  with  those 
mentioned  specifically  in  the  section.  I  entertain  consider- 
able doubt  whether  it  can  involve  a  power  to  modify  in  so 
essential  a  degree  the  contract  between  the  company  and  a 
person  whom  they  undertake  to  carry.  The  company  have 
a  perfect  right  to  say  that  they  will  not  undertake  to  carry, 
and  therefore  will  not  admit  into  their  carriages,  any  one  who 
does  not  pay  his  fare  beforehand,  and  take  a  ticket;  and 
having  made  this  the  condition  of  the  contract,  they  have 
the  right  to  remove  any  one  from  their  carriages  who  has  not 
provided  himself  with  a  ticket.  And  I  am  not  prepared  to 
say  that  a  by-law  making  it  compulsory  on  a  party  so  cir- 
cumstanced— that  is  to  say,  who  has  no  ticket,  or  who,  having 
a  ticket,  refuses  to  show  it — from  which  it  may  reasonably 
be  presumed  that  he  has  none — to  leave  a  company' s  carriage, 
under  a  penalty  if  he  refuses  to  leave,  would  not  be  a  rea- 
sonable by-law,  and  within  the  power  given  by  the  act.  But 
it  seems  to  me  a  very  different  thing  to  say  that  where  a  ticket 
has  actually  been  taken,  and  the  fare  paid,  and  so  a  contract 
lias  been  entered  into,  a  company  can,  by  a  by-law,  superadd 
to  the  contract  the  important  modification  that  the  traveller 
shall  be  subject  to  a  penalty  if  he  fails  to  produce  the  ticket 
whenever  called  upon.  If  it  had  been  intended  to  give  the 
company  the  power  of  thus  modifying  the  contract  in  so 
essential  a  particular,  I  should  have  expected  to  find  it  ex- 
pressely  given,  either  as  an  appendage  to  the  103d  section  or 
as  part  of  the  109th. 

But  there  are  far  more  urgent  grounds  for  holding  this 
by-law  to  be  bad.  It  is  found  expressly  in  the  case  that  "  the 
appellant,  in  refusing  to  show  his  ticket,  had  no  intention 
to  defraud,  and  did  not  in  any  way  defraud,  the  South  East- 
ern Railway  Company." 
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In  Dearden  v.  Townsend  (')  this  court  intimated  a  very 
462]  clear  ^opinion  that  such  a  by-law  as  the  present  could 
not  apply  to  the  case  of  a  person  travelling  on  a  railway  be- 
yond the  distance  for  which  he  had  taken  his  ticket  and  paid 
the  fare,  where  there  was  no  intention  to  defraud.  And  tbe 
point  was  expressly  decided  to  that  effect  in  London  & 
Brighton  Ry,  Co.  v.  Watson  (').  I  am  perfectly  satistied  of 
the  soundness  of  this  construction  of  the  statute. 

The  principle  of  these  decisions,  namely,  that  the  by-law 
would  be  bad,  if  in  excess  of  the  103d  section  of  the  8  Vict, 
c.  20,  which  makes  a  fraudulent  intention  the  gist  of  the 
offence  of  travelling  without  having  paid  the  fare,  appears  to 
me  to  apply,  a  fortiori^  to  the  case  of  a  person  who  has  paid 
his  proper  fare,  and  is  travelling  with  his  ticket  in  his  pocket. 
If  the  man  who  is  travelling  without  having  paid  his  fare, 
and  who  consequently  has  no  ticket,  is  riot  within  the  by-law, 
where  the  element  of  fraud,  required  by  the  statute,  is  want- 
ing, the  man  who  has  paid  his  fare  and  got  his  ticket  can 
surely  be  in  no  worse  a  position. 

It  may  no  doubt  be  said  that  it  is  not  for  travelling  with- 
out having  paid  his  fare  that  the  appellant  has  been  con- 
victed under  the  by-law,  but  for  having  refused  to  show  his 
ticket  when  properly  called  upon  to  do  so.  But  when  the 
by-law  is  looked  at — as  I  think  it  should  be  looked  at — as  a 
whole,  it  seems  plain  that  its  main  and  primary  purpose  is 
to  prevent  persons  from  travelling  on  the  railway  in  fraud  of 
the  company,  without  having  paid  the  necessary  fare,  and 
that  the  obligation  to  show  the  ticket,  when  required,  is  sub- 
sidiary only  to  such  primary  purpose.  Indeed,  if  this  were 
otherwise,  and  the  exhibition  of  the  ticket  were  not  made 
subsidiary  to  the  prevention  of  the  fraudulent  purpose  of 
travelling  without  paying  the  fare,  this  remarkable  conse- 
quence would  follow  in  the  case  of  such  attempted  fraud, 
namely,  that  in  addition  to  the  penalty  fixed  by  the  statute, 
a  penalty  of  forty  shillings,  and.  which  must  have  been  in- 
tended to  be  the  maximum  of  punishment,  the  offender 
might  be  subjected  to  the  additional  penalty  established  by 
the  by-law — and  this  to  the  extent  of  an  additional  £5,  that 
being  the  amount  to  which  the  penalty  can  be  carried  by 
the  by-law  under  s.  109 — a  result  which  cannot  have  been 
contemplated  by  the  statute. 

463]  *It  seems  to  me  to  follow  that,  with  reference  to  the 
exhibition  of  the  ticket,  as  well  as  to  the  travelling  without 
one,  the  by-law  must  not  be  carried  beyond  the  scope  of  the 
103d  section. 

(')  Law  Rep.,  1  Q.  B.,  10.  («)  3  C.  P.  D.,  429. 
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Even  when  confined  within  these  limits,  such  a  by-law,  if 
otherwise  within  the  power  to  make  by-laws  given  by  the 
statute,  will  not  be  without  its  use.  The  want  of  a  ticket 
nfioids  prima  facie  evidence  of  fraud,  and  entitles  the  com- 
pany to  put  the  traveller  to  the  proof  of  the  absence  of  a 
fraudulent  intention.  The  refusal  to  produce  a  ticket  leads 
in  like  manner  prima  facie  to  the  inference  that  the  party 
has  n-one,  and  consequently  to  the  inference  of  fraud.  To 
this  extent  a  by-law,  if  not  otherwise  open  to  objection,  would 
be  reasonable,  as  subsidiary  to  the  103d  section  of  the  act, 
by  affording  the  company  prima  facie  evidence  of  fraud, 
and  so  enabling  them  to  proceed  against^  the  offender  for  the 
penalty  under  the  statute,  independently  of  any  civil  pro- 
ceeding to  recover  the  amount  of  the  fare.  But  otherwise 
than  as  subsidiary  to  the  103d  section  the  by-law  would  ap- 
pear to  me  to  be  beyond  the  power  of  making  by-laws  con- 
ferred on  the  company. 

It  was  unnecessary  in  Dearden  v.  Townsend  Q)  to  decide! 
on  the  validity  of  the  by-law  in  this  respect ;  nor  did  the 
decision  involve  it.  It  was  sufficient  to  hold  that  the  case  did 
not  come  within  the  by-law,  as  the  by-law  imposed  a  penalty 
on  a  party  refusing  to  produce  a  ticket,  it  was  enough  to  say 
that  a  person  not  having  a  ticket  and  therefore  being  unable 
to  produce  one,  could  not  be  said  to  refuse  to  do  so. 

Let  us  assume,  however,  that  to  make  a  by-law  imposing  a 
penalty  on  a  traveller  for  not  showing  his  ticket,  when  he  has 
one,  woald  be  within  the  competency  of  the  company ;  we 
have  still  to  consider  whether  this  by-law  is  in  itself  reason- 
able. 

Now  it  is  settled  law,  not  only  that  it  is  essential  to  the 
validity  of  a  by-law  that  it  be  reasonable  (Com.  Dig.,  By-law^, 
C.  6) ;  but  also  that,  "a  by-law  being  entire,  if  it  be  unreason- 
able in  any  particular,  it  shall  be  void  for  the  whole"  (Ibid, 
C.  7),  of  which  Comyns  gives  as  an  instance — "as  if  the  pen- 
alty be  unreasonable."  Here  the  penalty,  that  of  paying  the 
fare  from  the  station  from  which  the  train  originally  started, 
cannot  under  certain  circumstances  be  otherwise  than  unrea- 
sonable. For  where  crimes  *are  the  same,  and  the  [464 
criminality  equal,  equality  of  punishment  is  of  the  essence  of 
penal  legislation  and  justice.  Here  the  offence  being  the  same, 
and  the  criminality  equal,  whether  the  offence  occurs  at  one 
end  of  the  line  or  the  other,  the  degree  of  punishment  is 
made  to  depend  on  whether  the  offence  has  been  committed 
at  the  one  end  or  the  other,  its  severity  increasing  as  we  ad- 
vance towards  the  terminus  ad  quern.    To  illustrate  this  po- 

0)  Law  Rep.,  1  Q.  B.,  10. 
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sition.  Let  us  suppose  a  line  of  sixty  miles  in  length,  with 
stations  at  every  ten  miles.  The  man  who,  having  travelled 
to  the  station  next  to  that  from  which  the  train  started,  re- 
fuses to  produce  his  ticket,  will  have  to  pay  the  precise  fare 
for  the  distance  he  has  travelled,  in  other  words,  will  not 
have  to  pay  any  penalty  at  all.  The  man  who  does  the  cor- 
responding thing  at  the  further  end  of  the  line,  that  is  to  say, 
who  travels  the  last  ten  miles  of  the  distance,  and  then  fails 
to  produce  his  ticket,  has  to  pay,  in  addition  to  the  proper 
fare  for  the  distance  he  has  travelled,  the  fare  due  to  the  fifty 
miles  over  which  he  has  not  travelled,  as  a  penalty,  while,  as 
we  have  just  seen,  t^he  offender  at  the  other  end  of  the  line 
pays  no  penalty  at  all.  And  the  same  thing  occurs — though 
of  course  the  disproportion  is  not  so  striking — in  all  the  other 
instances  which  may  happen,  according  to  whether  the  of- 
fence occurred  nearer  to  or  farther  from  the  terminus  a  quo. 
The  injustice  arising  from  a  law  operating  thus  unequallj'', 
and  so  much  more  heavily  when  the  offence  has  been  com- 
mitted at  the  one  end  of  the  line  than  when  it  occurs  at  the 
other,  is  too  manifest  to  admit  of  such  a  by-law  being  held 
to  be  reasonable. 

It  is  not  a  suflScient  answer  to  say  that  it  is  ''  reasonable 
that  facility  should  be  thus  afforded  to  the  company  to  pro- 
tect themselves  against  persons  travelling  without  having 
taken  tickets,  it  being  in  most  instances  impossible  for  the 
company,  or  their  officers,  to  know  how  far  a  person  may  have 
travelled."  Facility  is  not  to  be  afforded  to  a  prosecutor, 
or  his  convenience  consulted,  at  the  expense  of  injustice  com- 
mitted in  the  inequality  of  punishment.  Besides  which  the 
company  may  to  a  great  extent  protect  itself  by  greater  care 
in  seeing  that  no  person  is  admitted  into  their  carriages  with- 
out showing  a  ticket. 

But,  even  if  we  could  hold  the  by-law  to  be  valid,  it  does 
not  appear  to  me  to  be  applicable  to  the  case  of  the  appellant. 
465]  *The  power  given  to  the  company  by  the  109th  sec- 
tion of  the  act  is  to  make  by-laws,  to  be  enforced  by  penal- 
ties, for  regulating,  inter  alia^  the  *' travelling  upon  the 
railway;"  and  it  is  under  this  power  that  the  by-law  in 
question  is  made.  But,  not  only  must  such  a  power,  being 
in  derogation  of  common  right,  be  construed  strictly,  but 
the  whole  enactment  appears  to  me  to  point  to  travelling 
upon  the  railway  in  the  actual  meaning  of  the  term.  Now, 
here  the  appellant,  when  he  refused  to  show  his  ticket,  can- 
not be  said  to  have  been  ''travelling  upon  the  railway"  in 
point  of  fact :  nor  do  I  think  he  can  be  said  to  have  been 
even  constructively  travelling  upon  it.     He  had  entirely  left 
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the  carriages  of  the  South  Eastern  Company.  He  was  quit- 
ting their  station.  That  the  stations  of  the  two  companies 
happen  to  be  more  or  less  contiguous  is  an  accident :  they 
might  be  some  distance  apart:  as  it  is,  it  takes  some  min- 
utes to  pass  through  the  jjassages  which  extend  from  tlie 
one  platform  to  the  other.  It  seems  to  me  impossible  to  say 
that  a  person  traversing  this  distance  in  order  to  pass  on  to 
a  different  line  of  railway  is  still  travelling  upon  the  South 
Eastern  line.  The  by-law,  the  effect  of  which  must  be  con- 
strued by  the  light  of  the  statutory  power,  under  and  by 
authority  of  which  it  has  been  made,  and  beyond  which  it 
cannot  be  carried,  is  therefore,  in  my  opinion,  inapplicable 
to  the  case. 

On  these  grounds  I  am  of  opinion  that  the  conviction  can- 
not be  upheld. 

Lush,  J.:  The  question  left  open  at  the  close  of  the 
argument,  and  upon  which  we  took  time  to  consider  our 
judgment,  was  the  validity  of  the  by-law  upon  which  the 
magistrate  proceeded. 

It  is  in  these  terms :  '*No  passenger  will  be  allowed  to  en- 
ter any  carriage  used  on  the  railway,  or  to  travel  therein 
upon  the  railway,  unless  furnished  by  the  company  with  a 
ticket  specifying  the  class  of  carriage  and  the  stations  for 
conveyance  between  which  such  ticket  is  issued. 

*' Every  passenger  shall  show  and  deliver  up  his  ticket 
(whether  a  contract  or  season  ticket,  or  otherwise)  to  any 
duly  authorized  servant  of  the  company  when  required  to 
do  so  for  any  purpose. 

*' Any  passenger  travelling  without  a  ticket,  or  failing  or 
*refusing  to  show  or  deliver  up  his  ticket  as  afore-  [466 
said,  shall  be  required  to  pay  the  fare  from  the  station  whence 
the  train  originally  started  to  the  end  of  his  journey." 

It  appears  to  me  that  the  penal  clause  of  this  by-law  is 
ultra  vires  and  void,  on  the  ground  that  the  penalty  it  im- 
poses for  refusing  to  show  the  ticket  is  variable,  and  de- 
pendent on  the  accident  of  the  ticket  being  demanded  at  an 
early  or  a  late  stage  of  the  train  journey.  A  passenger  who 
has  travelled  only  the  last  ten  miles  in  a  train  which  has 
travelled  a  hundred  miles  is  fined  ten  times  as  much  as  an- 
other who  started  at  the  station  a  quo,  and  whose  ticket  was 
demanded  at  the  end  of  ten  miles,  although  the  offence  of 
refusing  to  show  the  ticket  is  precisely  the  same  in  the  one 
case  as  in  the  other.  A  by-law  which  has  this  effect  cannot 
be  deemed  a  reasonable  by-law. 

The  clause  which  precedes  the  penal  clause  seems  to  me 
equally  objectionable ;  the  passenger  is  not  only  required  to 
29  ExG.  Hep.  60 
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show  his  ticket  when  demanded,  a  requisition  which  is  per- 
fectly reasonable  and  which  may  be  enforced  by  a  reason- 
able penalty,  but  he  is  required  to  '*  deliver  it  up,"  whatever 
the  purpose  may  be  for  which  it  is  demanded,  and  without 
any  limitation  as  to  the  time  at  which  the  demand  is  made. 
A  season  ticket  is  a  contract  by  which  the  company  engages 
to  carry  the  holder,  free  of  any  further  charge,  for  a  speci- 
fied period  between  certain  specified  stations.  Until  that 
period  has  expired  the  holder  is  entitled  to  retain  the 
ticket  as  his  own  property.  He  is  bound  to  show  it  when 
required,  in  order  that  the  company's  servant  may  see  that 
it  is  still  in  force,  and  that  it  entitles  the  owner  to  be  where 
he  is.  The  by-law  would  in  terms  justify  the  company  in 
demanding  it  back  on  the  first  journey  which  the  holder 
makes  under  it,  though  it  be  on  the  very  day  the  ticket  was 
purchased. 

The  same  objection  applies  to  a  journey  ticket.  The 
holder  of  such  a-  ticket  is  entitled  to  keep  it  till  he  has  ar- 
rived at  the  station  where  the  tickets  for  such  a  journey  are 
collected. 

I  do  not  intend,  and  am  far  from  wishing  to  impute  to  the 
company  that  the  by-law  was  framed  with  a  view  to  its  be- 
ing so  applied,  or  that  they  would  sanction  any  arbitrary 
or  capricious  use  of  the  power  which  it  proposes  to  give.  No 
instance  has  ever  come  to  my  knowledge  in  which  any  com- 
467]  pany  or  any  ofl&cial  has  *shown  a  disposition  so  to 
act.     Our  duty,  however,  is  to  test  it  by  established  princi- 

J)les  of  law,  and  regard  what  the  by-law  authorizes  and  not 
low  it  is  applied  in  practice,  and,  so  regarding  it,  I  feel 
bound  to  hold  that  on  this  ground  also  the  penal  clauses  of 
it  are  wholly  void. 

I  do  not  discuss  the  validity  of  that  part  of  the  by-law 
which  imposes,  as  a  penalty  for  travelling  without  a  ticket, 
the  whole  fare  from  the  starting  station  of  the  ti-ain.  That 
point  has  been  already  decided  by  the  Common  Pleas 
Division. 

I  am  of  opinion,  for  the  reasons  given,  that  the  appellant 
is  entitled  to  our  judgment. 

Conviction  quashed. 

Solicitor  for  appellant :  James  Bohinson. 
Solicitor  for  respondents:    W.  li.  Stevens. 

See  28  Eng.  Rep. ,  794  note.  ticket  the  conductor  can  recognize,  lie 

Although  a  passenger  maj  have  the  must  pay  the  fare  demanded   by  the 

right  t9  be  carried  under  a  special  con-  conductor,  under  a  reasonable  regula- 

tract,  if   he  be  not  provided  with  a  tion  requiring  him  to  demand  a  fare  of 
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persons  without  tickets,  and  cannot  in-  a  railroad  company  to  bring  home  to  a 
sist  on  being  expelled  by  force  as  a  passenger  actual  notice  of  the  regula- 
foundation  for  a  suit  for  damages  for  tion  before  the  train  leaves  the  station 
wrongful  expulsion.  By  this  conduct  where  he  entered  the  car,  to  justify  his 
he  contributes  to  his  injuries,  which  expulsion  therefrom  for  want  of  a 
are  the  direct  result  of  his  own  con-  ticket  at  any  other  than  a  regular  stop- 
duct  and  not  of  the  breach  of  any  ping  place.  All  that  is  required  is  that 
special  contract  he  may  have  for  his  a  suitable  general  notice  to  the  public 
carriage  :  Hall  tJ.  Memphis,  etc. ,  9  Fed.  be  given  for  such  length  of  time  be- 
Reporter,  585.  fore  the  regulation  is  put  into  opera- 
A  railroad  company  has  the  power  to  tion,  as  to  make  it  reasonably  certain 
make,  and  in  a  reasonable  manner  to  that  all  passengers  in  the  exercise  of 
enforce,  a  rule  or  regulation  to  carry  due  diligence  must  become  aware  of 
passengers  on  its  freight  trains  either  its  existence.  And  the  right  of  expul- 
Dot  at  all  or  only  upon  the  condition  sion  for  non-compliance  with  such  regu- 
tbat  they  provide  themselves  with  lation  by  a  passenger  may  be  exercised 
tickets.  after  leaving  the  station  at  any  suit- 
In  the  enforcement  of  such  regula-  able  place,  under  all  circumstances  of 
tion,  previous  notice  thereof  must  be  the  particular  case  :  B.  &  M.  K.  H.  Co. 
given.     It  is  not,  however,  required  of  v.  Rose,  11  Neb.,  177. 


[6  Queen's  Bench  Division,  470.] 
April  80,  1880. 

*Wadswortii  V.  Pickles.  [470 

JSmUaruptey — lAquidathn  hy  Arrangement — Omission  of  Credihi^H  Name  from  State- 
ment of  Debts — I>i«char(/e  of  Debtor — Fraud — Evidence. 

A  certificate  of  discharge,  obtained  by  a  debtor  who  has  filed  a  petition  for  liqui- 
dation by  arrangement  under  the  Bankruptcy  Act,  1869,  is  a  defence  to  an  action 
by  a  creditor  whoso  name  has  been  fraudulently  omitted  by  the  debtor  from  the 
list  of  creditors  delivered  to  the  registrar,  the  only  remedy  of  such  creditor  being 
to  apply  to  the  Court  of  3&nkruptcy  to  vacate  the  registration  and  cancel  the 
certificate. 

Rule  calling  on  the  plain tiflf  to  show  cause  why  a  jndg- 
raent  of  the  county  court  of  Yorkshire,  holden  at  Bradford, 
should  not  be  set  aside  and  entered  for  the  defendant,  on  tlie 
ground  that  the  plaintiflTs  claim  was  barred  by  the  debtor's 
discharge  under  liquidation  proceedings. 

It  appeared  that  the  action  was  against  the  defendant  as 
executrix  of  W.  S.  Pickles  to  recover  £68  4^.  in  respect  of 
a  debt  of  £50  due  from  the  testator,  with  arrears  of  interest. 
The  plaintiff  stated  that  in  January,  1869,  he  lent  the  testa- 
tor, who  was  about  to  be -married,  £50.  In  July,  1870, 
Pickles  filed  a  petition  for  liquidation,  and  in  the  same 
month  a  resolution  for  the  arrangement  of  his  affairs  was 
passed  by  his  creditors,  and  the  registrar's  order  discharg- 
ing him  was  duly  made,  filed,  and  gazetted.  The  plaintiff's 
name  was  not  inserted  in  the  list  of  creditors  filed  under  the 
liquidation.  In  January,  1872,  Pickles  gave  the  plaintiff 
au  I.  0.  U.  for  the  £50,  and  again  on  the  14th  of  December, 
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1877,  another  I.  O.  U.  for  £62,  stated  to  be  £50  and  interest. 
The  plaintiff  alleged  that  in  1872  the  debtor  informed  him  of 
the  liquidation  proceedings,  and  that  on  his  threatening  to 
disclose  the  debt  to  the  debtor's  father-in-law,  the  debtor 
gave  him  the  I.  O.  U.  before  mentioned.  In  March,  1879, 
the  debtor  died. 

The  judge,  after  hearing  the  evidence,  found  that  Pickles 
omitted  from  his  list  of  creditors  the  name  of  the  plaintiff 
fraudulently,  and  gave  a  verdict  for  the  amount  claimed. 

Forbes^  showed  cause  :  The  county  court  judge  was  right 
in  giving  judgment  for  the  plaintiff,  for  he  expressly  finds 
471]  that  the  ^plaintiff's  name  was  fraudulently  omitted 
from  the  debtor's  statement  under  the  liquidation.  The 
effect  of  such  a  fraudulent  omission  is  discussed  in  Elmslie 
V.  Corriei^).  There  the  plaintiff's  name  had  not  been  in- 
cluded in  the  list  of  creditors  under  a  liquidation  by  arrange- 
ment, and  it  was  held,  following  Heather  v.  Webb(^\  that 
the  discharge  was  good,  as  the  omission  was  not  fraudulent, 
Brett,  L.J.,  saying,  *'If  the  name  of  a  creditor  is  fraudu- 
lentl}'  omitted,  the  proceedings  might  have  been  set  aside, 
and  the  creditor  might  sue  for  his  debt.  By  s.  127,  the  case 
of  fraud  is  expressly  dealt  with ;  that  of  an  innocent  omis- 
sion is  not  mentioned."  And  Cotton,  L.J.,  adds,  "The 
omission  is  not  fraudulent." 

Secondly,  there  is  evidence  of  a  promise  after  the  liqui- 
dation to  pay  the  plaintiff's  debt,  in  consideration  of  his  not 
disclosing  the  fact  of  the  debt  to  the  debtor's  father-in-law: 
Jakemaii  v.  Cook  ("). 

Crump^  in  support  of  the  rule:  Conceding  that  the 
omission  of  the  plaintiff's  debt  from  the  testator's  statement 
of  affairs  was  fraudulent,  it  did  not  affect  the  order  of  dis- 
charge or  entitle  the  plaintiff  to  sue  for  his  debt. 

[Lush,  J.:  What  meaning  do  you  give  to  the  words  of 
s.  127,  by  which  the  registration  of  the  resolution  is  ''  in  the 
absence  of  fraud,"  to  be  conclusive  evidence  that  it  was 
duly  passed  ?] 

This  can  only  mean  that  it  shall  be  competent  in  the 
Court  of  Bankruptcy  to  prove  that  this  resolution  was 
passed  by  means  of  fraud,  but  when  the  certificate  is  put  in 
evidence  before  another  court  it  must  be  taken  to  be  con- 
clusive. 

Lush,  J.:  I  am  of  opinion  that  our  judgment  ought  to 
be  in  favor  of  the  defendant.  The  question  involves  the 
construction  of  the  Bankruptcy  Act,  1869,  s.  49.  Under 
s.  125  the  creditors  of  an  insolvent  debtor  may  pass  a  reso- 

Q)  4  Q.  B.  D.,  295.      i^  2  C.  P.  D.,  1 ;  19  Eng.  U.,  277.      (»)  4  Ex.  D.,  26. 
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liition  for  the  liquidation  of  his  affairs  by  arrangement. 
By  subs.  3  the  debtor  is  to  produce  to  the  meeting  a  state- 
ment showing  the  whole  of  his  assets  and  debts,  and  the 
names  and  addresses  of  the  creditors  to  whom  his  debts  are 
due.  By  subs.  9  the  provisions  of  the  act  with  respect  to 
the  close  of  the  bankruptcy  and  the  discharge  of  a  bankrupt 
*are  not  to  apply  in  the  case  of  a  debtor  whose  af-  [472 
fairs  areunder  liquidation  by  arrangement,  but  the  discharge 
of  the  debtor  may  be  granted  by  a  special  resolution  of  the 
creditors  in  general  meeting,  and  by  subs.  10  the  trustee 
shall  report  to  the  registrar  the  discharge  of  the  debtor,  and 
a  certificate  of  such  discharge  given  by  the  registrar  shall 
have  the  same  effect  as  an  order  of  discharge  given  to  a 
bankrupt  under  the  act.  In  the  present  case  the  trustees 
did  report  the  discharge  of  the  debtor  to  the  registrar,  and  a 
certificate  was  given  by  the  registrar,  and  we  have  therefore 
to  see  what  is  the  effect  of  an  order  of  discharge  under  the 
act.  By  s.  49  an  order  of  discharge  is  not  to  release  the 
bankrupt  from  any  debt  or  liability  incurred  by  means  of 
any  fraud,  nor  from  any  debt  or  liability  whereof  he  has 
obtained  forbearance  by  any  fraud,  but  it  shall  release  the 
bankrupt  from  all  other  debts  proveable  under  the  bank- 
ruptcy (with  certain  exceptions  which  are  not  material). 
Now  in  the  present  case  it  is  not  contended  that  the  debt  due 
to  the  plaintiff  was  contracted  by  means  of  fraud,  and  the 
only  clause  which  affords  any  ground  for  the  plaintiff's  ar- 
gument is  s.  127,  which  enacts  that  the  registration  by  the 
registrar  of  a  special  resolution  of  creditors  on  the  occasion 
of  a  liquidation  by  arrangement,  shall,  in  the  absence  of 
fraud,  be  conclusive  evidence  that  the  resolution  was  duly 
passed  and  the  requisitions  of  the  act  in  respect  of  such  reso- 
lution duly  complied  with.  The  section  does  not  in  terms 
say  what  shall  be  the  effect  of  fraud,  but  it  seems  to  me  that 
it  can  only  mean  that  where  there  is  evidence  of  fraud  on 
the  part  of  the  debtor  in  procuring  the  passing  of  the  reso- 
lution, such  as  bribery  of  particular  creditors  or  the  like, 
any  debtor  is  to  be  at  liberty  to  oppose  the  registration  or 
to  apply  to  the  Court  of  Bankruptcy  to  set  it  aside  in  case 
it  has  actually  been  accomplished.  But  although  the  ex- 
istence of  fraud  may  be  very  good  ground  for  an  applica- 
tion to  the  court  to  place  the  parties  in  statti  quo,  yet  so  long 
as  the  registration  stands  it  will  be  an  answer  to  an  action 
by  any  creditor  under  the  liquidation.  And  there  being  no 
proof  of  any  new  or  fresh  consideration  to  support  the  tes- 
tator's promise  after  the  date  of  the  liquidation  to  pay  the 
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amount  of  the  debt,  the  liquidation  proceedings  are  a  bar  to 
the  action,  and  the  rule  must  be  made  absolute. 
473]  *FiELD,  J.:  I  am  of  the  same  opinion.  Tlie  de- 
fendant in  the  county  court  relied  upon  a  resolution  of  cred- 
itors for  the  testator's  discharge  under  the  Bankruptcy  Act, 
1869.  Evidence  was  given  that  this  resolution  was  passed 
according  to  the  regulations  of  the  act,  and  there  was  no  al- 
legation or  proof  that  the  debt  or  liability  in  respect  of 
which  the  plaintiff  sued  was  incurred  by  fraud. 

The  learned  judge  seems  to  have  thought  that  there  was 
evidence  of  fraud  in  omitting  the  plaintiff's  name  from  the 
testator's  list  of  creditors,  and  that  therefore  the  resolution 
was  not  binding  on  the  plaintiff.  But  I  think  that  the  words 
in  s.  127  relating  to  fraud  have  no  application  in  the  present 
case.  These  words  relate  to  a  stage  in  the  liquidation  at 
which  a  resolution  has  been  passed,  and  mean  that  evidence 
may  be  given  for  the  purpose  of  showing  that  the  resolution 
ought  not  to  be  registered.  It  is  not  meant  that  evidence 
of  fraud  is  to  affect  the  validity  of  an  existing  order  of  dis- 
charge in  collateral  proceedings.  Elmslie  v.  Corriei^)  is 
quite  consistent  with  this  view.  Upon  the  other  point,  as 
to  whether  there  was  sufficient  consideration  for  a  fresh 
promise  after  the  liquidation,  I  entirely  agree  with  noy 
Brother  Lush. 

Ride  absolute. 

Solicitors  for  plaintiff :  Flower  &  Nussey. 

Solicitors  for  defendant :  Emmet  &  Sorij  for  C.  B.  Cottam. 

O  4Q.  B.D.,  295. 

The.  omission  from  the  Bankrupt's  American,  etc.,  f>.  Son,  3  Abb.  (N.S.), 

schedule  of  the  names  of  certain  cred-  833,  337,  7  liob..  233. 

itors  with  their    consent,   express  or  The  rule  is  the  same  in  bankruptcy 

implied,  and  for  the  reason  that  they  proceedings  :   Symond*s  v.  Barnes,  511 

did   not   intend  to  take  dividends  in  Maine,  191,  11  Amer.  Law  Reg.  (N.S.), 

competition  with  his  trade  creditors,  421 ;  Hubbell  v.  Cramp,  11  Paige,  310 ; 

will  not  bar  the  bankru-pt's  discharge  Matter  of  lluhler's  Estate,  4  Bank.  Re^. 

on  the  objection  of  the  other  creditors  (octavo),  220,  (folio,  p.  07) ;  Thurmond 

who  show  no  fraud  or  injury  to  their"  t.  Andrews,  10  Bush  (Ky.),  400;  Ueard 

rights  :  Re  Needham,  1  Lowell's  Dec,  «?.  Arnold,  56  Geo.,  570. 

309.  A  bankrupt  discharge  has  been  held 

The  bare  omission,  by  an  insolvent  to  be  void  as  to  a  creditor  when  he  at- 

debtor,  applying  to  be  discharged  un-  tackeditcollaterally  on  the  ground  that 

»     der  the  two-thirds  act,   to  insert  the  it   was  obtained   upon  proceedings  of 

name  of  a  creditor  in  his  schedule  of  which  he  was  fraudulently  deprived  of 

debts,    or    the    misstatement    of    the  notice  :   Batchelder  v.  liow,  43  Verm., 

amount  due  anv  creditor,  will  not  alone  602,  5  Am.  Rep.,  311. 

vitiate  the  discharge.     The  omission  or  See  Hubbell  v.  Cramp,  11  Paige,  310  ; 

misstatement  must  be  intentional,  with  Reed  v.  Gordon,  1  Cow.,  50. 

a  view  to  a  "  fraudulent  concealment."  Contra,  Jones  v.  Knox,  51  Ala.,  367  ; 

If  not  intentional  it  will  not  bo  fraud u-  Bailey  v.  Corruthers,  71  Maine,  172. 

lent:  Small  t.  Graves,  7  Barb.,  576;  Though  in  other  cases  it  is  held  that 
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failure  to  make  publication  and  give  his  debt,  fov  a  fraud  which  is  not  one 
notice  to  creditors  does  render  a  dis-  of  those  specified,  and  which  does  not 
charge  void.  That  the  creditors  must  necessarily  affect  its  validity  except  as 
appear  in  the  bankruptcy  court  within  to  the  creditor.  Where  a  discharge  in 
two  years  thereafter,  assail  the  dis-  bankruptcy  is  pleaded,  the  territorial 
charge  on  legal  grounds,  and  have  it  jurisdiction  of  the  court  granting  the 
overruled  :  Tliurmond  v.  Andrews,  10  discharge  to  entertain  the  proceedings 
Bush  (Ky.).  400 ;  Bailey  v.  Corruthers,  is  an  issuable  fact :  Poillon  v.  Law- 
71  Maine.  172.  rence,  77  N.  Y.,  207,  distinguishing 
.  It  has  been  held  that  a  composition  Ocean  Nat.  Bank  «>.  Olcott  (46  N.  Y., 
in  bankruptcy  does  not  bind  a  creditor  12);  Black  v.  Blazo  (117  Mass.,  17); 
vrhose  debt  is  stated  at  less  than  its  Thurmond  t?.  Andrews  (10  Bush.,  400). 
true  amount  in  the  statement  of  the  Where,  after  a  discharge  in  bank- 
debtor,  if  the  creditor  does  not  join  in  ruptcy,  a  judgment  creditor  in  a  judg- 
Ihe  re.solution  of  composition,  or  ac-  ment  barred  by  the  discharge  issues 
cept  any  money  under  it,  and  objects  an  execution,  the  defendant  therein 
to  its  being  received:  Hewes  v.  Kand,  may,  and  should,  be  relieved  on  motion 
129  Mass.,  510.  to  set  aside  the  execution  and  for  a  per- 

The  remedy  given  by  the  bankrupt  petual  stay  of  execution:  World,  etc., 

act  by  application  to  the  district  court  v.  Brooks,  7  Abb.  Pr.  (N.S.),  212  ;  Cor- 

Tirhich  granted  a  discharge  to  annul  it,  nell  v.   Dakin,   88    N.   Y.,   253,   256; 

applies  only  to  cases  where,  upon  some  AJcott  v.   Avery,    1   Barb.   Chy.,  347; 

of  the  grounds  specified,  the  creditor  Parkinson  v.  Scoville,  19  Wend.,  150  ; 

could  have   successfully  opposed  the  Palmer  v,  Hutchins,  1  Cow.,  42 ;  Reed 

granting    of    the    discharge,    had   he  v.  Gordon,  Id.,  50  ;   Baker  v.  Judges, 

known  of  the  fact  at  the  time  of  the  4  Johns.,  191. 
application.  See  Matter  of  Rozenberg,  3  Benedict, 

The  remedy  given  by  said  act  is  ex-  14  ;   2  Bank.  Reg.  (octavo),  236  (p.  81, 

elusive  only  when  the  invalidity  of  the  folio);  Maxwell  v.  Faxton,  4  Bank.  Reg. 

discharge  is  based  on  one  or  more  of  (octavo),  210,  (p.  60,  fol.) ;   Minon  u. 

the  grounds  specified  therein.     A  dis-  Van  Nostrand,  4  Bank.  Reg.  (octavo), 

charge  may  be  attacked  by  a  creditor,  108  (p.  28,  folio), 
in  an  action  in  a  State  court  to  recover 


[6  Queen's  Bench  Division,  474.] 
Aug.  7,  1880. 

*The  New  Zealand  and  Australiant  Land  [474 
Company  v.  Ruston,  and  Another. 

Principal  and  Affent — Undisclosed  Principal — Consignor  and  Consignee — Sab-coniract 

— Rigid  to  follow  Money — Tittstee, 

The  plaintiffs  were  landowners  in  New  Zealand  having  offices  in  Glasgow,  but  no 
office  or  agency  in  Ix)ndon.  They  were  in  the  habit  of  shipping  corn  from  New 
Zealand,  taking:  bills  of  lading  which  made  it  deliverable  to  them  in  London,  and  in- 
dorsinij  these  bills  of  lading  to  M.  <fe  T.,  merchants  and  factors  of  Glasgow,  with  in- 
structions to  sell  the  goods  in  London.  M.  &  T.,  when  any  sales  had  been  effected, 
delivered  account  sales  in  the  usual  form,  deducting  2^  del  credere  commission  of  8  per 
cent.  M.  <fe  T.,  having  no  house  or  agency  in  London  were  themselves  in  the  habit 
of  indorsins:  to  the  defendants,  who  were  corn  factors  and  brokers  in  London,  the 
bills  of  lading  so  received  by  them  from  the  plaintVffs  for  the  purpose  of  delivering 
the  same  in  London,  the  terms  upon  which  the  defendants  were  employed  varying 
from  those  under  which  M.  <&  T.  acted  as  rej^ards  rate  of  commission  and  time  of 
payment  The  indorsement  of  the  bills  of  lading  by  the  plaintiffs  to  M .  &  T.,  and 
by  M.  &  T.  to  the  defendants,  was  in  each  case  only  for  the  purpose  of  selling  the 
corn,  and  without  the  intention  of  passing  any  property  in  it.  The  plaintiffs  knew 
that  the  sales  effected  for  them  by  M.  &  T.  in  London  were  made  by  brokers  em- 
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ployed  by  M.  Ic  T..  but  the  plaintiffs  were  in  no  way  imrties  to  Ibe  {uirtirulitr  con- 
trocta  of  sale,  nor  were  tlieir  nanii^A  disclosed  upon  tbein.  The  dtrenclants  (.■Hectc^l 
sales  of  certain  parcels  or  the  corn  in  question,  and  puid  the  pruceeila  into  rheir  own 
account  vrith  thi-ir  bankers,  and  from  time  to  time  made  several  remittances  lo  M.  li 
T.  on  account  of  them  ;  but  upon  refcreDce  Ui  the  defendants'  books  of  account.  Ibe 
proceeds  of  the  sals  of  the  |>arllcular  parcels  of  coi'n  could  bo  separated  and  idea- 
tiUed. 

The  plaintilb  having  bronsbt  an  action  a^aioHt  tlie  defendants  for  the  net  balMDce 
due  fnim  them  io  respeut  of  the  corn,  after  deducting  tlie  reniittances  made  to  M.  & 
T. ;  the  jary  found  at  the  trinl,  first,  that  the  plainliiTs  did  not  tbrou^i  tlieir  Bgenti 
employ  the  defendants  to  sell  and  account  for  the  proceeds  of  the  corn,  secoiidiv, 
that  the  defeudanlsknew  or  bad  reason  tu  believe  ibat  Al.  &  T.  wero  actiug  ia  tbe 
sales  as  agents  for  a  third  person  ; 

Jietil.  by  Field,  J.,  that,  notwithstanding  the  first  findine,  the  plaintiffs  were  upon 
Iho  odinittcd  facta  entitled  t«  recover  tlio  balance  claimed  from  the  defendnnta,  with- 
out any  set-ofT  in  res()eot  of  other  trnnsactions  between  the  defendnnta  and  M.  A  T.. 
and  that  tiieir  right  to  recover  was  both  as  undisclosed  principals,  and  also  a!>  beitu; 
owners  of  the  corn,  and  as  such  entittud  to  follow  the  proceeds  of  their  property  in 
the  bands  of  the  defendants  in  their  fiduciary  character  of  agents  and  trustees. 

Action  to  recover  £2, f571 8s.  6d.  as  tlie  balance  due  in  respect 
of  corn  consigned  for  sale  to  the  defendants.  At  the  trial 
before  Field,  J.,  and  a  special  jury,  tlie  case  was  reserved 
lor  farther  consideration  upon  the  findings  of  the  jury. 

475]  *June  26.  IT.  Matthews,  Q.C.,  W.  Williams,  Q.C., 
and  J.  C.  Mat?i.ew,  for  the  plaintiffs. 

0.  Russell,  Q.C.,  and  Ftalay,  for  the  defendants. 

Gut.  ado.  vuU. 
The  facts  and  arguments  sufficiently  appear  in  the  judg- 
ment. 

Aug.  7.  Field,  J.:  The  plaintiffs  in  this  action  sought 
to  recover  the  sum  of  £2,S71  85.  Qd.,  being  the  balance  in 
the  defendants'  hands  of  the  proceeds  of  three  cargoes  of 
■wheat  (sold  by  them  on  the  London  corn  market)  after  giv- 
ing them  credit  for  such  sums  of  money  as  they  had  remit- 
ted on  account  of  the  cargo  to  Messrs.  Mattltews  &  Thielman 
(by  whose  order  they  had  effected  the  sales). 

The  defendants  admitted  the  fact  of  the  sales,  the  receipt  of 
the  proceeds,  and  tlie  amount  of  the  balance  ;  but  defended 
themselves  by  alleging  that  they  had  acted  under  tlie  em- 
ployment of  and  receivetl  the  proceeds  for  the  account  of 
Messrs.  Matthews  &  Thielman,  and  not  of  the  plaintiffs,  and 
was  no  such  privity  of  contract  between  the  plnin- 
them  as  rendered  tliem  liable  to   the  plaintiffs ; 
ler,  that,  even  if  there  were  any  such  relation  of 
and  agent  between  them,  tliey  were  entitled  to  set 
t  this  balance  money  due  lo  them   from   Messrs. 
&  Thielman  upon  other  accounts  ;  the  sales  liav- 
'Y  alleged)  b^-en  effected  upon  the  employment  of 
under  a  distinct  and  separate  contract,  in  whicU 
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the  name  of  the  plaintiffs  was  not  disclosed.  Upon  the  bal- 
ance of  these  accounts  the  defendants  admitted  that  there 
was  due  from  them  to  Messrs.  Matthews  &  Thielman  a  sum 
of  £121  10^.  Id.y  as  to  which  an  arrangement  had  been  made 
which  it  is  not  necessary  to  enter  into  here. 

The  action  arose  under  these  circumstances :  The  plain- 
tiffs are  the  owners  of  large  estates  in  New  Zealand,  and  have 
for  many  years  shipped  the  produce  of  their  estates  to  Eng- 
land for  realization,  and  principally  on  the  London  market. 
They  have  their  offices*  in  Glasgow,  but  have  neither  office 
nor  agency  in  London  ;  and  the  mode  adopted  by  them  for 
realization  of  their  produce  has  been  for  the  agents  in  the 
colony  to  ship  the  wheat  there  and  *take  bills  of  [476 
lading  making  it  deliverable  in  London  to  the  plaintiffs. 
These  bills  of  lading  were  forwarded  from  the  colony  to  the 
office  at  Glasgow;  and  the  course  of  business  there  has  been 
for  the  plaintiffs'  secretary  to  indorse  the  bills  specially  to 
the  above  mentioned  firm  of  Matthews  &  Thielman,  with 
instructions  as  the  agents  of  the  plaintiffs  to  sell  the  goods 
in  London.  It  was  not  intended  by  the  parties  to  pass  nor 
did  the  plaintiffs  pass  the  property  in  the  goods  to  Messrs. 
Matthews  &  Thielman,  woo  had  nothing  more  vested  in 
them  but  an  authority  to  sell,  with  the  necessary  right  of 
possession. 

Messrs.  Matthews  &  Thielman  were  until  the  month  of 
October,  1878  (when  their  estate  came  under  process  of  se- 
questration in  Scotland),  merchants  and  factors  of  great  re- 
spectability and  in  a  large  way  of  business  in  Glasgow;  and 
the  plaintiffs  (who  only  knew  them  as  factors,  and  not  as 
merchants)  always  reposed  the  greatest  confidence  in  them, 
and  never  made  any  inquiry  as  to,  or  in  any  way  trusted  or 
gave  credit  to,  any  of  Matthews  &  Thielman's  subordinate 
agents,  who  might  be  employed  by  them  for  the  purpose  of 
the  requisite  sales  of  the  plaintiffs'  produce. 

The  course  of  business  between  the  plaintiffs  and  Messrs. 
Matthews  &  Thielman  was,  for  the  latter,  when  any  given 
sales  had  been  effected,  to  deliver  *' account  sales''  in  the 
usual  form  debiting  all  expenses,  and  del  credere  commission 
of  3  per  cent.,  and  then  pay  the  balance  appearing  upon  the 
account,  by  check,  at  the  expiration  of  three  months  from 
the  average  date  of  the  sales  appearing  upon  the  account. 

Messrs.  Matthews  &  Thielman  had  no  house  or  agency  in 
London ;  and  their  mode  of  realizing  the  produce  on  behalf 
of  the  plaintiffs  was,  to  indorse  the  bills  of  lading  received 
by  them  from  the  plaintiffs  specially  to  the  defendants,  who 
are  extensive  corn  factors  and  brokers  in  London,  for  the 
29  Eng.  Rep.  51 
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purpose  of  sale  by  them  ;  and  the  terms  of  their  employ- 
ment diflfered  from  those  upon  wliich  the  plaintiffs  emploj'ed 
Messrs.  Matthews  &  Thielman,  the  defendants'  terms  being 
a  factorage  of  2  per  cent,  and  the  balance  being  payable  at 
one  month  and  three  days  from  average  date  of  sales. 

The  plaintiffs  were  aware  that  sales  effected  by  Matthews 
&  Thielman  for  them  in  London  were  made  by  brokers  or 
477]  agents  *employed  by  them  ;  but  the  plaintiffs  were 
in  no  way  parties  to  these  sub-contracts,  and  the  plaintiffs' 
names  were  not  disclosed  upon  them,  Messrs.  Matthews  & 
Thielman  appearing  upon  the  face  of  them,  not  as  agents 
for  any  one,  but  as  principal^. 

It  was  not  intended,  on  such  sub-indorsement  of  the  bills 
of  lading  by  Matthews  &  Thielman  to  the  defendants,  that 
any  property  should  nor  did  any  property  pass  to  the  latter, 
the  indorsement  to  them  being,  like  the  indorsement  by  the 
plaintiffs  to  Matthews  &  Thielman,  only  for  the  purpose  of 
sale.  The  property,  therefore,  in  the  cargoes  remained  in 
the  plaintiffs  from  the  beginning  until  the  defendants  had 
effected  a  sale,  and  passed  the  property  to  their  buyers  in 
pursuance  of  the  authority  vested  by  the  plaintiffs  in  Messrs. 
Matthews  &  Thielman  and  the  subordinate  mandate  of  the 
latter  to  the  defendants. 

The  moneys  sought  to  be  recovered  in  this  action  repre- 
sented the  balance  of  the  proceeds  of  three  cargoes  of  wheat 
ex  James  Wishart,  Auckland  and  Oamaru,  the  bills  of 
lading  of  which  were  indorsed  and  delivered  by  the  plain- 
tiffs to  Matthews  &  Thielman,  and  by  Matthews  &  Thiel- 
man to  the  defendants  in  the  manner  and  for  the  purpose 
before  stated. 

The  defendants  in  pursuance  of  their  employment  effected 
sales  of  the  cargoes  in  question,  and  paid  the  proceeds  into 
their  own  account  with  their  bankers  in  the  ordinary  way,  . 
thus  mixing  up  these  proceeds  with  all  their  receipts  from 
other  sources,  and  from  time  to  time  making  general  remit- 
tances to  Messrs.  Matthews  &  Thielman  on  account  of  them. 

The  defendants'  books  of  course  show  the  amounts  re- 
ceived and  paid  in  respect  of  each  particular  cargo,  so  that 
there  is  not  the  slightest  difficulty  in  separating  the  proceeds 
of  these  sales  from  the  other  credits  of  the  defendants  ai> 
pearing  in  their  accounts,  and  thus  tracing  and  identifying 
them. 

In  arriving  at  the  balance  of  £2,571  8a'.  6d,  claimed  by 
the  plaintiffs  in  this  action,  they  have  given  credit  to  tlie 
defendants  for  all  sums  thus  remitted,  and  they  are  claira- 
ingiu  this  action  only  the  net  balance  in  the  hands  of  the 


1 

J 


Vol.  v.]  QUEEN'S  BENCH  DIVISION.  403 

New  Zealand  Land  Co.  v.  Ruston.  1880 

defendants,  upon  the  consignments  and  sales  of  these  three 
cargoes,  at  the  time  when  the  plaintiffs  intervened  and 
claimed  as  principals  to  receive  the  then  existing  balance, 
free  from  the  claim  on  the  *part  of  the  defendants  to  [478 
set  off  against  the  balance  amounts  due  to  them  from  Messrs. 
Matthews  &  Thielman  upon  other  transactions. 

At  the  trial  I  left  two  questions  to  the  jury, — first.  Did  the 
plaintiffs  through  their  agents  employ  the  defendants  to  sell 
and  account  for  the  proceeds  to  the  plaintiffs,  and  did  the 
defendants  accept  that  employment  and  sell  for  the  plain- 
tiffs ?  Secondly,  Did  the  defendants  know  or  have  reason 
to  believe  that  Matthews  &  Thielman  were  acting  in  these 
sales  as  agents  for  another?  Tbe  jury  negatived  the  first 
and  affirmed  the  second  prpposition  ;  and  I  now  proceed  to 
deliver  my  judgment. 

Tiie  first  question  raised  is,  whether  there  is  any  such 
privity  of  contract  between  the  plaintiffs  and  the  defendants 
as  to  entitle  the  former  to  sue  the  latter. 

At  the  trial,  there  being  no  fact  in  dispute  as  to  the  nature 
and  character  of  the  various  dealings  and  employments  of 
which  I  have  given  a  narrative,  I  was  inclined,  as  I  still  am, 
to  treat  this  as  a  question  of  law  arising  upon  and  to  be  im- 
plied from  the  admitted  relation  of  the  parties:  but  the 
learned  counsel  for  the  defendants  strongly  urged  me  to 
leave  the  first  question  to  the  jury;  and,  as  I  am  always  de- 
sirous of  avoiding  any  miscarriage  of  justice  on  such  a 
ground,  and  also  of  having  in  a  mercantile  case  the  assistance 
of  a  jury  of  merchants,  1  thought  it  advisable  to  do  so. 

I  put  the  question  in  the  words  of  the  plaintiffs'  state- 
ment of  claim ;  and  inasmuch  as  (as  pointed  out  by  Mr. 
Russell  for  the  defendants)  there  was  in  this  case,  first  a 
contract  of  employment  by  the  plaintiffs  of  Messrs.  Matthews 
&  Thielman  upon  one  set  of  terms,  and  secondly,  a  sub- 
contract of  employment,  to  which  the  plaintiffs  were  not 
expressly  parties,  by  Matthews  &  Thielman  and  the  defend- 
ants upon  different  terms,  and  that  in  the  absence  of  the 
existence  of  any  agency  in  Matthews  &  Thielman  for  a  third 
person  known  to  or  believed  to  exist  by  the  defendants,  it 
is  no  doubt  true,  in  a  sense,  that  the  plaintiffs  did  not 
directly  in  the  words  of  the  question  employ  the  defendants 
to  sell  for  them.  But  it  has  never  appeared  to  me  that  the 
separate  contracts  of  employment,  or  the  difference  in  the 
mode  and  amount  of  remuneration,  or  in  the  times  at  which 
the  balances  were  payable,  which  *existed  between  [479 
the  two  contracts  in  this  case,  can  make  any  difference  in  the 
legal  relation  of  the  parties  to  each  other.     As  regards  the 
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existence  of  the  mandate  of  sale,  which  is  common  to  both, 
there  is  not  of  course  the  slightest  doubt  but  that  a  con- 
tract may  be  effected  by  one  man  with  another  through  the 
intervention  of  a  mesne  agent,  as  was  done  here,  although 
the  terms  of  employment  may  differ  in  some  respects. 

The  owner  of  an  estate  in  England  employs  a  manager  at 
a  salary  to  realize  the  produce  of  his  estate,  leaving  him  ab- 
solute discretion  as  to  the  way  in  which  he  thinks  it  most  ad- 
visable to  realize,  and  the  latter  employs  a  broker  or  factor  or 
agent  on  commission  to  effect  the  sale;  but  it  cannot  for  a  mo- 
ment be  supposed  that  the  original  principal  may  not,  at  any 
time  before  the  sub-agent  has  accounted  to  the  mesne  agent 
and  paid  over  to  him  or  accounted  for  the  proceeds  of  the 
sale  (subject  of  course  to  any  set-off  accrued  in  ignorance  that 
the  mesne  agent  was  not  a  principal),  intervene  and  claim 
the  proceeds. 

This  principle  was  laid  down  by  Lord  Mansfield  in  Rdbone 
V.  Williams  (*),  in  which  he  says  where  a  factor  dealing  for 
a  principal,  but  concealing  him,  delivers  goods  in  his  own 
name,  the  principal  may  appear  and  bring  an  action  in  his 
own  name.  It  was  stated  again  in  Sims  v.  Bond  (*),  where  it 
was  said,  that,  where  a  contract  not  under  seal  is  made  witli 
an  agent  for  an  undisclosed  principal  in  the  name  of  the 
agent,  either  the  agent  or  the  principal  may  sue  upon  it. 
And  this  doctrine  seems  to  me  applicable  to  contracts  of  em- 
ployment as  to  those  of  sale,  and  to  authorize  the  interven- 
tion by  the  principal  in  the  contract  with  the  sub-agent,  as 
fully  as  it  does  in  the  ultimate  contract  of  sale  by  the  latter. 

In  my  direction  to  the  jury  I  pointed  out  the  various  ele- 
ments of  the  case  to  which  I  have  now  adverted.  And,  in 
arriving  at  the  conclusion  on  the  first  question  at  which  they 
did  arrive,  I  am  bound  to  assume  that  they  took  all  these 
matters  into  their  consideration.  Inasmuch,  however,  as 
there  were,  as  I  have  already  stated,  clearly  two  different 
contracts  of  employment,  one  between  the  plaintiffs  and 
Matthews  &  Thielman,  and  the  other  between  Matthews  & 
480]  Thielman  and  tlie  defendants,  in  which  the  *plaintiffs' 
name  was  not  disclosed  and  to  which  they  were  in  fact  no 
party,  it  may  be  that  the  jury  failed  to  realize  the  existence 
of  the  employment  to  sell,  which  was  the  leaching  object  of 
and  ran  through  both  contracts,  and  in  respect  M  which  ele- 
ment in  the  contract  which  is  common  to  both,  i^s  based  the 
right  of  the  original  principal  to  intervene  aiyd  sue  the 
ultimate  agent  or  the  ultimate  vendee,  as  the  caf©  may  be, 
subject  to  all  their  existing  equities. 

(>)  7  T.  R.,  360  n.  («)  6  B.  A  /^d.,  389. 
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But,  however  this  may  be,  1  cannot  allow  the  finding  of  tiie 
jury  to  stand  in  the  way  of  wliat  appears  to  me  to  be  the  true 
result  of  the  admitted  facts,  and  which  constituted  in  my 
judgment  that  relation  between  the  plaintiffs,  Messrs.-  Mat- 
thews &  Thielman,  and  the  defendants,  in  the  events  which 
have  happened,  which  entitles  tlie  plaintiffs  to  sue  the  de- 
fendants for  the  balance  now  in  their  hands. 

The  learned  counsel  for  the  defendants  in  support  of  their 
contention  to  the  contrary  relied  upon  the  cases  of  Williams 
V.  Eoeretti^) ;  Robbins  v.  Fennell{^\  and  other  cases  of  that 
description :  but,  upon  examination,  it  appears  that  these 
cases  proceeded  either  upon  different  principles,  or  were 
decided  upon  their  own  particular  facts. 

There  is,  of  course,  no  doubt  that  the  right  of  the  principal, 
when  he  employs  the  factor  and  allows  him  to  sell  in  his  own 
name,  to  call  upon  the  sub-agent  or  vendee,  is  subject  to  the 
right  of  the  sub-agent  or  purchaser  to  claim  the  benefit  of  any 
payment  or  set-off  which  may  have  been  made  or  accrued  in 
ignorance  of  the  fact  that  the  mesne  agent  filled  that  capa- 
city :  but  it  is  also  equally  clear  that,  if  the  sub-agent  or  ven- 
dees knew,  or  had  the  means  of  knowing,  that  he  was  dealing 
not  with  a  principal  but  with  an  agent  for  somebody  else,  no 
such  right  exists  :  Fish  v.  KempU)n  (*). 

Now,  the  jury  have  found  ifi  the  present  case  (to  my  entire 
satisfaction)  that  the  defendants  did  at  the  time  of  their 
employment  know  that  Matthews  &  Thielmen  were  acting 
for  somebody  else  ;  and  the  consequence  therefore  is,  that,  in 
my  judgment,  the  defendants  are  not  only  directly  liable  to 
account  to  the  plaintiffs,  *but  are  not  entitled  to  set  [481 
off  any  claim  arising  at  other  times  and  upon  other  transac- 
tions which  they  may  have  against  Matthews  &  Thielman. 

I  should  have  been  quite  content  to  have  rested  my  judg- 
ment for  the  plaintiffs  upon  the  application  of  these  prin- 
ciples. But  Mr.  Watkin  Williams  for  the  plaintiffs  also 
relied  upon  the  second  finding  of  the  jury,  as  conclusively 
entitling  the  plaintiffs  to  judgment  in  respect  of  their  rights 
as  owners  of  the  cargoes,  and  as  such  entitled  to  follow  the 
proceeds  of  the  property  in  the  hands  of  the  defendants  in 
their  fiduciary  character  of  agents  and  trustees. 

I  think  this  contention  well  founded.  It  cannot  be  de- 
nied that  the  plaintiffs  handed  the  bills  of  lading  in  ques- 
tion to  Matthews  &  Thielman  as  agents  for  the  sale  of  the 
goods  on  the  plaintiffs'  account,  and  that  Matthews  &  Thiel- 
man handed  them  to  the  defendants  for  the  like  purpose  on 
their  account.     The  jury  have  found,  as  I  have  also  stated, 

(')  14  East,  582.  (»)  11  Q.  B.,  248.  O  7  C.  B.,  at  p.  694. 
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that  the  defendants  had  reason  to  believe  that  Mattliews  & 
Thielman  were  thus  acting  as  agents  for  some  other  person. 
The  evidence  leaves  no  doubt  in  my  mind  that  tlie  defend- 
ants  also  knew  that  the  plaintiffs  were  that  '*  other  person:'' 
but,  whether  that  be  so  or  not  is  in  my  judgment  imma- 
terial. It  is  now  well  and  clearly  established  that  a  factor, 
broker,  or  other  mere  agent  for  sale,  is  in  the  same  position 
with  regard  to  his  principal,  as  all  other  trustees  or  bailees 
who  occupy  a  fiduciary  position  are  with  regard  to  their 
cestuis  que  trust :  Knatchbull  v.  Hallett  (*).  And  therefore, 
whether  the  particular  name  of  the  principal  were  known  or 
not,  a  fiduciary  relation  of  principal  and  agent  was  consti-' 
tuted  in  this  case  between  the  defendants  and  the  plaintiffs, 
who  were  actually  the  principals.  The  plaintiffs,  therefore, 
had  the  right  at  any  moment  of  time,  before  their  property 
was  altered  by  sale,  to  intervene  and  claim  and  take  back: 
the  bills  of  lading  from  either  Matthews  &  Thielman  or  the 
defendants,  satisfying  or  subject  to  any  equitable  rights  or 
liabilities  which  might  have  come  into  existence,  in  conse- 
quence of  their  trusting  Matthews  &  Thielman  with  the 
documents  of  title  and  possession.  They  might  even  have 
intervened  after  a  valid  contract  of  sale  with  a  vendee  had 
482]  *been  made,  and  claim  from  the  latter  any  unpaid 
purchase-money,  subject  to  similar  equities. 

In  the  present  case  that  stage  had  been  passed,  and  the 
purchase-moneys  had  been  actually  received  by  the  de- 
fendants in  their  capacity  of  agents  from  the  vendees.  Is 
there  any  reason  why  the  plaintiffs  should  not  claim  and  re- 
cover these  net  proceeds  from  their  trustees  ? 

No  doubt,  it  has  been  thought  at  common  law,  that,  when 
the  money  of  a  principal  has  been  received  by  an  agent  and 
mixed  up  and  confused  with  his  own  property,  so  that  the 
somewhat  technical  rules  of  the  common  law  did  not  supply 
a  known  remedy,  this  could  not  be  done.  However  this 
may  have  been,  it  is  now  established  that,  possessing,  as  I 
now  do,  all  the  powers  of,  and  entitled  to  administer  all  the 
equities  administered  by,  a  court  of  equity,  I  am  hampered 
by  no  such  difficulty. 

The  doctrine  of  the  court  of  equity,  whose  jurisdiction  I 
now  have,  is,  that,  if  property  is  disposed  of  by  persons  in 
a  fiduciary  position,  the  persons  employing  can,  if  the  sale 
is  rightful,  take  the  proceeds  of  the  sale,  if  he  can  identify 
them ;  and,  if  the  sale  is  wrongful,  he  can  still  take  the 
proceeds  of  the  sale,  because  he  may  adopt  the  sale  for  that 
purpose.     The  right  of  the  beneficial  owner,  to  follow  the 

(')  13  Ch.  D.,  696. 
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proceeds  remains,  although  the  proceeds  may  have  beea 
iuvested  together  with  moneys  belonging  to  his  trustee  or 
agent ;  and,  if  the  trustee  or  agent  sell  the  goods  bailed,  the 
bailee  can  follow  the  proceeds  wherever  they  can  be  distin- 
guished, whether  they  are  kept  actually  separate  or  are 
mixed  up  with  other  moneys:  Knatchbull  v.  llallett{^).  It 
is  in  fact  a  mere  question  of  identity. 

Now,  applying  these  principles  to  the  facts  of  the  present 
case,  I  find  that  the  relation  of  trustee  and  cestui  qiie  trust 
(using  the  words  in  the  enlarged  sense  to  which  I  have  ad- 
verted) existed  between  the  plaintiffs  and  the  defendants, 
either  originally  or  at  the  time  of  the  rightful  intervention 
of  the  plaintiffs ;  at  which  time  the  latter  had  in  their  hands 
the  sum  now  claimed,  and  capable  of  being  traced  and  iden- 
tified as  the  proceeds  of  the  trust  property. 

I  further  find  that  the  defendants  had  notice  of  the  exist- 
ence of  *the  trust,  so  as  to  prevent  them  from  being  [483 
equitably  entitled  to  set  off  any  claim  against  Matthews  & 
Thielman,  other  than  such  as  arose  out  of  the  consignments 
in  question  ;  and  I  therefore  give  judgment  for  the  plaintiffs 
for  £2,449  18^.,  with  costs. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs :   Toung,  Jones^  Roberts  &  Hale, 
Solicitors  for  defendants :  Stibbardy  Oibson  &  Co. 

(1)  18  Ch.  D.,  696.  See  ante,  192  note. 


[6  Qaeen's  Bench  Division,  483.] 
May  13,  1880. 

[in  the  court  of  appeal.] 
The  Queen  v.  Sir  Charles  Reed. 

EUmtntary  Education  Act,  1873  (36  &  37  VicL  c.  86),  «.  10 — EUmeniary  Education 
Act,  1870  (33  &  34  Vict.  c.  75),  m.  53,  h^— School  Board— Borrowing  Powers— 
Temporary  Loan  for  currerU  Expenses. 

A  school  board  have  not  power,  when  the  school  fund  proves  insufficient,  to  con- 
tract a  temporary  loan  for  the  purpose  of  meeting  their  current  expenses  until  they 
can  obtain  money  out  of  the  rates. 

Decision  of  the  Queen's  Bench  Division  (4  Q.  B.  D.,  477)  reversed. 
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[6  Queen's  Bench  Division,  490.] 

June  25,  1880. 

[IN  THE  COURT  OF  APPEAL.] 

490]  *TiiE  Queen  v.  Thomas  Castro,  otherwise  Ar- 
thur Orton,  Otherwise  Sir  Roger  Charles  Doughty 
Tichborne,  Baroaet. 

Criminal  Law — Practice — Misdemeanor — Perjury — Joinder  of  DisHncl  Offence$  in  one 

Indictment — Deferred  Sentence — 2  Geo.  2,  c.  26,  «.  2. 

Upon  an  indictment  for  misdemeanor  containing  two  counts  for  distinct  offences 
the  defendant  may  be  sentenced  to  imprisonment  or  penal  servitude  for  consecutive 
terms  of  punishment,  although  the  aggregate  of  the  punishments  may  exceed  the 
punishment  allowed  by  law  for  one  offence. 

Under  2  Geo.  2,  c.  25,  s.  2,  a  defendant  convicted  of  periury  upon  an  indictment 
containing  two  counts  for  distinct  offences  may  be  sentenced  to  consecutive  terms  of 
penal  servitude. 

Upon  an  indictment  for  perjury  charging  offences  committed  in  different  suits  the 
defendant  upon  conviction  may  bo  sentenced  to  distinct  punishments,  although  the 
suits  were  instituted  with  a  common  object. 

C.  was  convicted  upon  an  indictment  for  perjury  containing  two  counts:  in 
49 1  ]  *one  count  the  offence  was  alleged  to  have  been  committed  in  an  action  in 
the  Court  of  Common  Pleas,  in  the  other  it  was  alleged  to  have  been  committed  in  a 
suit  in  the  Court  of  Chancery,  but  the  proceedings  in  both  courts  had  one  objects 
C.  was  sentenced  to  two  consecutive  terms  of  seven  years'  penal  servitude : 

Held,  that  the  sentences  might  be  lawfully  passed. 

Writ  of  error  upon  a  judgment  of  the  Court  of  Queen's 
Bench  upon  an  indictment  for  perjury  (*). 

The  record  set  out  that  on  the  8th  of  April  in  the  thirty- 
fifth  year  of  the  reign  of  the  Queen,  at  the  Central  Criminal 
Court  it  was  presented  that  on  the  10th  of  May,  1871,  at 
Westminster,  before  Bovill,  C.J.,  an  issue  joined  in  an  ac- 
tion of  ejectment  between  the  plaintiff  in  error,  as  claimant, 
and  F.  Lushington  and  Lady  T.  M.  J.  Doughty  Tichborne 
and  Hon.  W.  Stourton,  guardians  of  Sir  H.  A.  J.  Doughty 
Tichborne,  Bart.,  an  infant,  as  defendants,  came  on  to  be 
tried  and  was  on  the  day  above  mentioned  and  on  divers 
other  days  by  adjournment  tried  by  a  jury;  upon  which 
trial  the  plaintiff  in  error  appeared  and  was  sworn  as  a  wit- 
ness upon  his  own  behalf.  The  assignments  of  the  perjury 
committed  by  the  plaintiff  in  error  were  that  he  falsely 
swore  that  he  was  Roger  Charles  Tichborne,  eldest  son  of 
Sir  J.  F.  Doughty  Tichborne,  Bart.,  that  he  had  resided  at 
Paris  from  his  birth  until  1846,  that  a  person  named  Adrien 
Chatillon  had  been  his  tutor,  that  in  1846  he  came  over  from 
France  to  England  to  attend  the  funeral  of  Sir  H.  Tichborne, 
Bart.,  that  he  had  been  a  student  at  the  Jesuits'  College  at 

(0  Law  Rep,,  9  Q.  B.,  350,  affirming  9  Eng.  K,  323. 
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Stonyhiirst,  Lancashire,  that  he  had  been  an  oflScer  in  Her 
Majesty's  army,  that  he  had  in  July  or  August,  1852;  seen 
Lady  Doughty,  the  wife  of  Sir  E.  Doughty,  Bart.,  and  her 
daugliter,  K.  M.  E.  Doughty,  afterwards  the  wife  of  J.  P.  P. 
RadcliflPe,  in  the  drawing-room  of  Tichborne  House,  Hamp- 
sliire,  that  he  had  in  July  or  August,  1852,  seduced  K.  M.  E. 
Doughty,  that  he  had  after  the  22d  of  June,  1852,  and  before 
March,  1863,  seen  K.  M.  E.  Doughty,  that  he  had  seen  Mary 
Hales  in  the  presence  of  her  mother  or  aunt  at  Canterbury, 
that  he  had  been  at  the  house  of  Captain  and  Mrs.  Wash- 
ington Hibbert,  called  Bilton  Grange,  that  he  had  never  been 
to  Lloyd's  Rooms,  Royal  Exchange,  London,  that  he  was 
not  Arthur  .Orton,  the  son  of  George  Orton  of  Wapping, 
that  he  had  never  been  at  *Wapping  before  1866,  [492 
that  he  had  never  gone  by  the  name  of  Arthur  Orton,  that 
he  did  not  leave  England  in  a  vessel  called  the  Ocean  in 
April,  1848,  and  did  not  arrive  at  Valparaiso  in  November, 
1848,  that  he  had  not  been  at  any  time  between  1848  and 
1861  at  Melipilla  in  Chili,  that  he  did  not  in  1851  come  back 
from  Chili  to.  England  in  a  vessel  called  the  Jessie  Miller, 
thae  he  had  not  seen  Mary  Anne  Loader  before  1867,  and 
did  not  keep  company  wifh  her  in  1851,  that  he  had  never 
written  letters  to  her,  that  he  did  not  go  out  to  Hobart  Town 
in  a  vessel  called  the  Middleton,  of  which  a  person  named 
Story  was  master,  that  he  had  not  seen  Elizabeth  Jury, 
Mary  Anne  Tredgett,  and  Margaret  Ann  Jury,  or  any  of 
them,  on  more  than  one  occasion  before  the  trial  before 
Bovill,  C.J.,  that  he  had  in  1859  at  Castlemain,  Victoria, 
been  charged  jointly  with  Arthur  Orton  with  horse  stealing. 
The  first  count  concluded  as  follows:  "And  so  the  jurors 
first  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the 
said  Thomas  Castro,  otherwise  called  Arthur  Orton,  other- 
wise called  Sir  Roger  Charles  Doughty  Ticliborne,  Bart.,  of 
his  own  wicked  and  corrupt  mind,  to  wit,  in  manner  and 
form  aforesaid,  falsely,  wickedly,  wilfully,  and  corruptly 
did  commit  wilful  and  corrupt  perjury,  to  the  great  dis- 
pleasure of  Almighty  God,  in  contempt  of  Our  Lady  the 
Queen  and  her  laws,  to  the  evil  and  pernicious  example  of 
all  others  in  the  like  case  oflfending,  and  against  the  peace  of 
Our  Lady  the  Queen,  her  Crown  and  dignity." 

In  a  second  count  it  was  further  presented  that  on  the  7th 
of  April,  1868,  a  suit  had  been  commenced,  and  was  depend- 
ing in  the  Court  of  Chancery,  wherein  the  plaintiff  in  error 
was  the  plaintiff,  and  wherein  Hon.  T.  M.  J.  Doughty  Tich- 
borne, widow,  Hon.  W.  Stourton,  R.  Arundel,  E.  Hopkins, 
R.  J.  Doughty  Tichborne,  an  infant,  and  H.  A.  J.  Doughty 
29  Eng.  Rkp.  52 
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Tichborne,  an  infant,  were  defendants,  in  which  suit  the 
plaintff  in  error  by  his  amended  bill  of  complaint  prayed 
that  in  case  it  should  be  deemed  requisite  for  him  to  take 
any  proceedings  at  law  by  ejectment  or  otherwise,  to  recover 
possession  of  certain  estates  called  the  Tichborne  estates, 
the  defendants  might  be  respectively  restrained  by  injunc- 
tion from  setting  up  by  way  of  defence  certain  outstanding 
terms,  charges,  orders,  proceedings,  and  legal  estates ;  that 
the  plaintiflf  in  error,  according  to  the  practice  of  the  Court 
493]  *of  Chancery,  on  the  8th  of  April,  1868,  gave  notice 
of  motion  for  a  decree,  which  motion  was  afterwards  made 
and  heard  by  the  court ;  that  on  the  7th  of  April,  1868,  the 
plaintiff  in  error  appeared  before  W.  Newman,  a  commis- 
sioner duly  appointed  to  administer  oaths  in  chancery  in 
the  city  of  London,  and  tendered  an  affidavit  in  writing,  and 
intended  to  be  tiled  in  the  Court  of  Chancery,  and  to  be 
read  as  evidence  in  support  of  the  motion  for  decree,  which 
affidavit  was  afterwards  filed  and  read  as  intended  ;  that  the 
plaintiff  in  error  swore  before  W.  Newman  that  the  matters 
in  the  affidavit  contained  Were  true.  The  assignments  of  the 
perjury  committed  by  the  plaintiff  in  error  in  the  affidavit 
were  that  he  falsely  swore  that  h^  was  the  eldest  son  of  Sir 
J.  F.  Doughty  Tichborne,  Bart.,  that  he  had  resided  at  Paris 
from  his  birth  until  1845,  that  he  was  brought  over  from 
Paris  to  England  and  afterwards  placed  at  the  Jesuits'  Col- 
lege at  Stonyhurst,  Lancashire,  that  in  July,  1849,  he  had 
been  cornet,  and  subsequently  lieutenant  in  Her  Majesty's 
6th  Dragoon  Guards  (Carabineers),  that  he  had  joined  the 
regiment  in  October,  1849,  at  Dublin,  and  remained  on  duty 
with  the  regiment  from  October,  1849,  until  January,  1853 
(except  during  temporary  leave  of  absence),  that  he  had 
retired  from  the  regiment  in  February,  1853,  that  in  March, 
1853,  he  had  taken  passage  on  board  a  ship  bound  for  Val- 
paraiso, and  arrived  there  in  due  course,  and  from  that  time 
until  April,  1854,  had  travelled  from  place  to  place  in  vari- 
ous parts  of  South  America,  that  in  April,  1864,  he  had  at 
Rio  Janeiro  taken  his  passage  in  the  ship  Bella  of  Liverpool 
for  New  York.  The  second  count  concluded  in  the  same 
manner  as  the  first. 

Tlie  record  then  alleged  the  removal  of  the  indictment  into 
the  Court  of  Queen's  Bench,  the  plea  of  not  guilty,  and  join- 
der thereon,  the  order  for  trial  at  bar,  the  order  that  the 
trial  should  commence  on  the  23d  of  April,  1873,  the  order 
for  enlarging  the  time  for  trying  the  issues,  the  order  for 
summoning  the  jury,  the- commencement  of  the  trial  upon 
the  23d  of  April,  1873,  the  adjournments  of  the  trial  until 
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the  28th  of  February,  1874.  The  record  then  concluded  as 
follows:  "And  now  at  this  day,  that  is  to  say,  on  the  said 
Saturday,  the  28th  day  of  February,  in  the  year  of  our  Lord 
1874,  the  jurors  aforesaid,  so  empanelled  and  sworn  as 
*aforesaid  to  try  the  issues  so  joined  as  aforesaid,  [491 
npon  their  oath  say  that  the  said  Thomas  Castro,  otherwise 
called  Arthur  Orton,  otherwise  called  Sir  Roger  Charles 
Doughty  Tichborne,  Baronet,  is  guilty  of  the  premises  on 
him  above  charged  in  and  by  both  counts  of  the  indictment 
aforesaid  above  specified  in  the  manner  and  form  aforesaid, 
as  by  the  indictment  aforesaid  is  above  supposed  against 
him.  Whereupon  all  and  singular  the  premises  being  seen, 
and  by  the  court  here  fully  understood,  it  is  considered  and 
adjudged  and  ordered  by  the  court  here  that  he  the  said 
Thomas  Castro,  otherwise  called  Arthur  Orton,  otherwise 
called  Sir  Roger  Charles  Doughty  Tichborne,  Baronet,  for 
the  offence  charged  in  and  by  the  first  count  of  the  said  indict- 
ment be  kept  in  penal  servitude  for  the  term  of  seven  years 
now  next  ensuing  ;  and  that  for  and  in  respect  of  the  offence 
charged  in  and  by  the  second  count  of  the  said  indictment 
he,  the  said  Thomas  Castro,  otherwise  called  Arthur  Orton, 
otherwise  called  Sir  Roger  Charles  Doughty  Tichborne, 
Baronet,  be  kept  in  penal  servitude  for  the  further  term  of 
seven  years,  to  commence  immediately  upon  the  expiration 
of  his.  said  term  of  penal  servitude  for  his  offence  in  the  first 
count  of  the  said  indictment.  And  he,  the  said  Thomas 
Castro,  otherwise  called  Arthur  Orton,  otherwise  called  Sir 
Roger  Charles  Doughty  Tichborne,  Baronet,  is  now  com- 
mitted to  the  custody  of  the  keeper  of  the  prison  called  Her 
Majesty's  gaol  of  Newgate,  to  be  by  him  kept  in  safe  cus- 
tody in  execution  of  this  judgment." 

The  writ  of  error  was  dated  the  16th  of  December,  in  43 
Vict.,  and  error  was  duly  assigned. 

June  24,  25.  Benjamin^  Q.C.,  and  L.  A,  Atherley- Jones 
{Iledderioick  and  Spratt^  with  them),  for  the  plaintiff  in 
error :  The  indictment  contains  two  counts,  the  one  alleging 
perjury  to  have  been  committed  at  the  trial  of  an  action  of 
ejectment  in  the  Court  of  Common  Pleas,  the  other  alleging 
it  to  have  been  previously  committed  in  an  affidavit  sworn 
before  the  Court  of  Chancery;  but  the  assignments  in  the 
two  counts  are  substantially  the  same,  and  the  offence  is 
really  single.  Before  the  Supreme  Court  of  Judicature 
Acts,  1873,  1875,  the  tribunalsfor  administering  justice  were 
divided,  and  the  Court  of  Chancery  was  distinct  from  the 
*Court  of  Common  Pleas:  nevertheless  the  appli-  [495 
cation  to  the  Court  of  Chancer}-,  in  support  of  which  the 
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false  affidavit  was  sworn,  was  for  an  injunction  to  restrain 
the  setting  up  certain  defences  in  the  action  of  ejectment. 
The  steps  taken  in  the  two  courts  formed  one  proceeding  for 
gaining  possession  of  the  lands  claimed  by  the  present  plain- 
tiff in  error.  The  two  courts  were  ancillary  to  each  other, 
and  if  the  proceedings  to  recover  the  lands  had  been  com- 
menced since  the  passing  of  the  Supreme  Court  of  Judi- 
cature Acts,  1873,  1876,  one  division  of  the  High  Court  of 
Justice  would  have  had  jurisdiction  to  grant  all  the  relief 
alleged  to  be  necessary  for  the  prosecution  of  the  claim  of  the 
present  plaintiff  in  error.  In  fact,  when  the  false  affidavit 
was  sworn,  there  was  no  issue  before  the  Court  of  Chancery, 
it  was  merely  a  preliminary  application ;  and  therefore  as 
perjury  consists  id  wilfully  and  falsely  swearing  a  matter 
material  to  the  issue,  the  false  affidavit  cannot  be  the  sub- 

1'ect  of  an  indictment  for  perjury.  If  the  plaintiff  in  error 
tad  allowed  his  bill  to  be  dismissed  and  had  taken  no  fur- 
ther steps,  he  would  not  have  been  criminally  liable  for  the 
false  statement. 

[James,  L.J.:  Cannot  perjury  be  committed  by  falsely 
stating  collateral  matters  ?] 

It  must  be  admitted  that  some  authority  exists  for  hold- 
ing, that  perjury  may  be  committed  as  to  a  matter  not  af- 
fecting the  principal  judgment  to  be  given  in  the  case :  1 
Hawkins'  Pleas  of  the  Crown,  bk.  i,  pt.  2,  ch.  27,  p.  430 
(8th  ed.).  Nevertheless,  as  the  application  to  the  Court  of 
Chancery  and  the  action  of  ejectment  formed  but  one  pro- 
ceeding, two  sentences  of  penal  servitude  could  not  be  passed. 
Perjury  is  in  its  nature  a  single  offence  :  a  conviction  does 
not  show  that  all  the  assignments  have  been  proved  ;  if  any 
assignment  is  established,  it  will  sustain  a  verdict  of  guilty; 
and  the  reason  is  that  all  the  false  statements  constitute  but 
one  crime,  O'Connell  v.  Heg,  (*) ;  in  this  case  the  whole  per- 
jury committed  by  the  plaintiff  in  error  consisted  in  repre- 
senting himself  to  be  Roger  Tichborne.  Perjury  is  a 
misdemeanor,  and  each  of  these  terms  is  a  nomen  collecti- 
vum:  Bex  v.  Powelli^) ;  Ryalls  v.  Reg.  (').  Felony  is  dis- 
496]  tinguished  from  misdemeanor  *in  this  respect :  Camp- 
hell  V.  Beg,  (').  In  like  manner  it  was  held  in  Grepps  v. 
Durden  (*),  that  a  person  can  commit  but  one  offence  on  the 
same  day  by  exercising  his  ordinary  calling  on  a  Sunday, 
contrary  to  the  statute  29  Car.  2,  c.  7.     By  being  sentenced  to 

0)  11  C.  &  F.,  165,  at  p.  417,  per  Lord  (*)  1  Cox,  269. 

Campbell,  (')  Cowp.,  640;  1  Sm.  L.  C,  711,  8th 

C)  2  B.  A  Ad.,  75.  edition. 
(3)  11  Q.  B.,  781. 
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undergo  two  terms  of  penal  servitude  the  plaintiff  in  error 
has  been  sentenced  to  two  punishments  for  one  offence.  The 
verdict  of  *' guilty  of  the  premises  charged  in  and  by  both 
counts,"  only  means  that  the  plaintiff  in  error  has  been 
guilty  of  one  act  of  perjury.  It  may  be  that  cases  such  as 
Gregory  v.  Meg.  (')  can  be  found,  in  which  a  person  con- 
victed upon  an  indictment  or  information  fqr  misdemeanor, 
has  been  sentenced  to  different  terms  of  imprisonment  upon 
successive  counts ;  but  no  case  can  be  found  in  which  the 
aggregate  sentences  pronounced  upon  different  counts  of  the 
indictment  or  information  exceed  the  whole  punishment  al- 
lowed by  law  for  a  single  offence. 

\^Sir  H.  JameSy  A.G.,  for  the  Crown :  In  Rex  v.  Robin- 
son ('),  it  was  held  that  separate  sentences  could  be  passed 
for  terms  exceeding  the  aggregate  amount  of  punishment 
allowed  by  statute  for  one  offence.] 

In  Rex  V.  Robinson  (')  the  real  decision  was  that  a  sen- 
tence of  two  years'  imprisonment  was  wrong :  it  was  a  mere 
dictum  that  two  consecutive  sentences  each  of  one  year's  im- 
prisonment would  be  lawful.  A  person  cannot  be  punished 
separately  for  two  false  statements  wilfully  made  in  the 
course  of  proceedings  taken  by  the  same  party  with  one  ob- 
ject. Different  misdemeanors  may  be  joined  in  the  same 
indictment,  but  that  is  because  they  may  be  treated  as  one 
offence:  Rex  v.  Benfieldi^). 

[Brett,  L.J.:  That  case  is  wholly  beside  the  matter  be- 
fore us.  ] 

The  principle  upon  which  different  offences  may  be  joined, 
can  be  deduced  from  Rex  v.  Johnson  (').  In  felonies  it  is 
usual  for  the  presiding  judge  to  put  the  prosecutor  to  his 
election  :  Rex  v.  Jones  (*) ;  Reg.  v.  Lonsdale  {*). 

[Brett,  L.J.:  Rex  v.  Jones  {^)  is  against  the  argument 
for  the  plaintiff  in  error.] 

*When  a  defendent  is  found  guilty  of  misde-  [497 
meanor,  he  is  found  guilty  of  all  the  misbehavior  charged 
in  the  indictment,  which  must  be  deemed  to  be  one  offence. 

It  is  necessary  to  consider  what  punishment  can  be  law- 
fully inflicted  for  the  crime  of  perjury  :  by  the  common  law 
the  punishment  at  last  came  to  be  ''fine  and  ransom,  and 
never  to, bear  testimony:"  3  Inst.,  c.  74,  p.  163.  By  5  Eliz. 
c.  9,  subornation  of  perjury  was  made  punishable  by  the 
forfeiture  of  £40,  or  in  default  of  payment,  by  imprison- 
ment and  standing  in  the  pillory,  and  by  incapacity  to  be  a 

0)  15  Q.  B.,  974.  {*)  3  M.  A  S.,  639,  at  p.  549. 

(*)  1  Mood.  C.  C,  413.  (»)  2  Camp..  131. 

O  2  Burr.,  980.  («)  4  F.  «fc  F.,  56. 
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witness  ;  and  penury  itself  was  punished  by  six  months' 
imprisonment,  and  by  forfeiture  of  £20,  or  in  default  of 
payment,  by  standing  in  the  pillory,  and  by  incapacity  to 
be  a  witness.  By  2  Geo.  2,  c.  25,  s.  2  ('),  which  is  the  stat- 
ute relied  upon  as  authorizing  the  judgment  in  the  present 
case,  a  person  convicted  of  perjury  may  be  sentenced  to 
seven  years'  transportation,  for  which  penal  servitude  is 
now  substituted  (20  &  21  Vict.  c.  3,  s.  2) ;  but  this  statute 
does  not  warrant  cumulative  sentences.  The  additional 
punishment  of  hard  labor  may  be  inflicted  for  perjury  un- 
der 3  Geo.  4j  c.  114,  but  that  statute  is  not  in  point  for  the 
present  case.  Upon  these  statutes  it  is  to  be  observed  that 
the  sentences  as  passed  upon  the  two  counts  are  bad,  because 
they  simply  direct  the  plaintiff  in  error  to  be  kept  in  penal 
servitude :  he  ought  to  have  been  at  least  sentenced  to  a 
nominal  fine  and  imprisonment  in  order  to  satisfy  the  re- 
quirements of  2  Geo.  2,  c.  25,  s.  2,  Rex  v.  Price  (') ;  this 
oversight  cannot  be  amended  now,  notwithstanding  11  &  12 
Vict.  c.  78,  8,  5. 

498]  *James,  L.J.:  The  material  statute  in  that  case 
was  18  Geo.  2,  c.  18,  relating  to  parliamentary  elections ;  it 
was  the  particular  wording  of  that  statute,  which  induced 
the  Court  of  King's  Bench  to  alter  its  sentence.] 

This  is  an  indictment  for  an  offence  at  common  law  :  the 
counts  do  not  conclude  contra  formam  statuti^  and  therefore 
no  punishment  created  by  a  statute  can  be  inflicted  :  2  Hale, 
P.  C.,  191,  192;  Bacon's  Abridgment  [Indictment,  H.  6]; 
2  Hawkins'  Pleas  of  the  Crown,  c.  25,  s.  116;  2  Chitty's 
Criminal  Law,  ch.  9,  p.  316.  At  all  events  the  law  requires 
a  compound  penalty  partly  at  common  law  and  partly  under 
2  Geo.  2,  c.  25,  s.  2,  and  the  presiding  judge  has  a  discretion 
as  to  the  punishment  under  the  statute,  which  is  to  be 
measured  by  the  penalty  which  he  inflicts  pursuant  to  the 
common  law. 

(*)  By  2  Geo.  2,  c.  25,  s.  2 :  "And  the  ing  all  the  said  time,  or  othcrwi.^e  to  be 
more  eifectually  to  deter  persons  from  transported  to  some  of  Hia  Majesty's 
committing  wilful  and  corrupt  perjury,  plantations  beyond  the  seas  for  a  term  not 
or  subornaiion  of  perjury,  be  it  further  exceeding  seven  years,  as  the  court  shall 
enacted  that,  besides  the  punishment  think  most  proper ;  and  thereupon  jutig- 
already  to  be  inflicted  by  law  for  so  great  merit  shall  he  given  that  the  |x*rson  con- 
crimes,  it  shall  and  may  be  lawful  for  the  vioted  shall  be  committed  or  trans})ort*d 
court  or  judge,  before  whom  any  person  accordingly,  over  and  beside  such  pun- 
shall  be  convicted  of  wilful  and  corrupt  iahment  as  shall  be  adjudged  to  be 
)>erjury  or  subornation  .of  perjury,  ac-  inflicted  on  such  person  agreeable  to  the 
cording   to  the  laws   now   in    being,  to  laws  now  in  being." 

order   such  person  to    be  sent  to  some  By  20  and  21  Vict.  c.  3,    5.  2,  penal 

house    of    correction    within    the    same  servitude   is  substituted  for  trans{^>orta- 

county  for  a   time  not  exceeding  seven  tion. 

years,  there  to  be  kept  to  hard  labor  dur-  (*)  6  East,  323. 
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Moreover,  that  statute  by  its  terms  forbids  a  sentence  of 
penal  servitude  for  a  longer  period  than  seven  years  to  be 
passed.  Tiie  words  of  a  statute  must  be  strictly  followed : 
Eoerett  v.  Wills  (*).  Only  one  punishment  for  perjury  can 
be  intiicted  by  the  court  in  which  the  defendant  is  convicted. 

A  further  objection  is,  that  the  judgment  is  bad  because 
the  sentence  upon  the  second  count  is  made  to  begin  at  a 
future  time.  The  court  is  bound  to  award  a  sentence  com- 
mencing forthwith,  and  cannot  postpone  its  operation  until 
a  future  time. 

The  judgment  is  also  bad  on  the  ground  that  where  a  pun- 
ishment is  created  by  statute,  a  defendant  cannot  upon  con- 
viction upon  an  indictment  for  misdemeanor  containing 
several  counts  be  sentenced  to  a  longer  term  of  imprison- 
ment or  penal  servitude  than  the  maximum  penalty  for  one 
offence.  The  Legislature  has  in  express  terms  authorized 
this  to  be  done  in  felony  by  7  &  8  Geo.  4,  c.  28,  s.  10  (') ;  but 
no  similar  stutute  exists  as  to  *misdemeanors.  In  [499 
Rex  V.  Wilkes  {^)  there  were  two  informations;  here  there  is 
one  indictment,  one  trial,  one  verdict,  and  one  judgment ; 
moreover,  in  that  case  the  sentence  was  regulated  by  the 
common  law,  and  might  be  of  unlimited  duration ;  it  was 
not  as  in  the  present  case  created  and  limited  by  statute. 
The  language  of  2  Geo.  2,  c.  25,  s.  2,  evidently  contemplates, 
that  only  one  sentence  shall  be  passed  upon  a  defendant 
who  has  been  convicted  of  perjury.  The  writ  of  error  in 
this  case  was  granted  by  the  former  Attorney-General,  Sir 
J.  Holker,  upon  the  authority  of  The  People  ex  reL  Tweed 
V.  Liscovib  (*) ;  this  was  no  doubt  the  decision  of  an  Ameri- 
can court ;  but  it  was  there  held  that  a  defendant  convicted 
upon  an  indictment  for  misdemeanor  containing  several 
counts  cannot  be  sentenced  to  a  greater  punishment  than 
can  be  passed  for  one  offence.  If  the  principle  is  right,  it  is 
decisive  in  the  present  case. 

(')  2   Scott*8   N.  C,  531,   per  Tindal,  to  pass  sentence  of  transportation,  may 

C.J.  award  such  sentence  for  the  subsequent 

(*)  By  7  A   8    Geo.   4,   c.   28,  8.  10:  offence  to  commence  at  the  expiration  of 

"  Wherever  sentence  shall  bo  passed  for  tlie  imprisonment  or   transportation,  to 

felony  on   a  person  already  imprisoned  whicli  such  j)er8on  shall  have  been  pre- 

nnder  sentence  for  another  crime,  it  shall  viously  sentenced,  althouf^h  the  a^^^ren^ate 

be  lawful  for  the  court  to  award  impris-  term  of  imprisonment  or  transi)ortation 

onment    for    the  subsequent   offence    to  respectively   may   exceed   the   term   for 

cumnience  at  the   expiration  of  tlie  im-  which  either  of  those  punishments  could 

prisonment,  to  which  such  person  shall  be  other wiso  awarded." 

have    been    previonsly    sentenced;   and  (^)  4  Burr.,  2527;   4  Brown's  Cas.  in 

where  such  person  shall  be  already  under  Far.,  3G0. 

sientence   either   of  imprisonment   or  of  (*)  60  N.  Y.,  559. 
tran2t|M>rtation,  the  court,  if  empowered 
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Sir  H,  James^  A.G.  {F,  Herschell^  S.G.,  Poland^  and  A. 
L.  Smithy  with  him),  for  the  Crown,  was  directed  to  confine 
his  argument  to  the  last  point  urged  by  the  counsel  for  the 
plaintiff  in  error.  The  People  ex  rel.  Tioeed  v.  Liacomhi^) 
was  decided  chiefly  upon  the  law  existing  in  the  State  of 
New  York  ;  the  case  is  not  an  authority  in  an  English  court. 
Surely  if  two  offences  of  equal  gravity  are  committed,  they 
can  be  both  punished.  It  cannot  be  correct  to  argue  that  if 
a  man  commits  perjury  in  the  course  of  proceedings  having 
one  object,  he  cannot  be  punished  for  another  perjury  com- 
mitted during  the  same  proceedings.  It  is  lawful  to  join 
distinct  misdemeanors  in.  the  same  indictment ;  and  this 
may  be  done  in  felonies  subject  to  the  power  of  the  court  to 
put  the  prosecutor  to  his  election :  Rex  v.  Oalloway  (").  The 
reason  why  before  7  &  8  Geo.  4,  c.  28,  s.  10,  it  was  not  pos- 
sible to  pass  a  postponed  sentence  for  felony  was,  that 
nearly  all  felonies  were  formerly  capital.  Rex  v.  Robin- 
500]  son{*)  is  conclusive  to  show  that  ^consecutive  sen- 
tences may  be  passed  upon  different  counts  of  an  indictment, 
the  aggregate  of  which  exceeds  the  punishment  that  may 
be  lawfully  inflicted  for  one  offence.  Oregory  v.  Reg.  (*) 
and  Rex  v .  Williams  {^)  at  least  establish  this  proposition 
that  sentences  may  be  ordered  to  commence  at  a  future 
time.  The  object  of  enacting  7  &  8  Geo.  4,  c.  28,  s.  10,  was 
that  felonies  might  be  put  upon  the  same  footing  as  misde- 
meanors: Reg.  V.  Giitbushl^).  In  the  present  case  the 
indictment  contains  two  counts  charging  different  perjuries 
committed  at  different  times  in  different  proceedings  upon 
separate  oaths,  and  if  it  were  not  for  the  act  creating  the 
Central  Criminal  Court  (4  &  6  Wm.  4,  c.  36)  they  could  not 
have  been  tried  before  the  same  tribunal,  inasmuch  as  the 
venues  were  different ;  and  as  they  could  be  joined  in  one 
indictment,  the  plaintiff  in  error  was  lawfully  sentenced  to 
a  separate  punishment  in  respect  of  each  offence.  It  is  not 
to  be  forgotten  that  the  whole  presentment  of  the  grand 

i'ury  constitutes  but  one  indictment:    Rex  v.  Heyiooodi^). 
fo  provision  in  2  Geo.  2,  c.  25,  s.  2,  prevents  the  plaintiff 
in  error  from  being  punished  for  two  offences. 

Benjamin^  Q.C.,  m  reply:  Suppose  that  the  plaintiff  in 
error  had  been  tried  upon  separate  indictments  for  the  per- 
juries charged  against  him,  upon  the  one  indictment  at  the 

{})  60  N.  Y.,  669.  («)  Law  Rep.,  2  Q.  B.,  379,  at  p.  381, 

C")  1  Mood.  C.  C,  284.  per  BlackbArn,  J. 

(3)  1  Mood.  C.  C,  418.  O  L.  <fe  C,  451,  at  p.  458,  per  Pollock, 

(*)  15  Q.  B.,  974.  C.B. 

(»)  1  Lea.  C.  C,  529. 
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bar  of  the  court  of  Queen's  Bench,  upon  the  other  at  the 
Central  Crrmiiial  Court :  could  it  have  been  contended  that 
he  might  be  sentenced  to  different  terms  of  penal  servitude  i 
And  yet  one  court  cannot  have  a  more  extended  jurisdiction 
than  two.  Even  a  felon  can  be  only  sentenced  to  a  post- 
poned punishment,  when  he  is  already  undergoing  an  exist- 
ing, punishment:  he  cannot  be  sentenced  to  consecutive 
punishments  at  the  same  time :  7  &  8  Geo.  4,  c.  28,  s.  10. 

[Sir  H,  James^  A.G.,  referred  to  Reg.  v.  Cuthush]^).] 

It  is  doubtful  whether  the  practice  there  alluded  to  is  con- 
sonant with  legal  principles.  The  law  ought  never  to  be 
strained  in  criminal  cases,  and  no  enlarged  interpretation  of 
criminal  statutes  *ought  to  be  allowed.  Rex  v.  [501 
Wilkes  (*)  was  a  case  where  distinct  criminal  informations 
had  been  filed. 

[James,  L.  J.:  An  indictment  containing  two  counts  is  in 
every  respect  to  be  treated  as  two  indictments.] 

At  all  events,  in  Rex  v.  Wilkes  {^)  the  defendant  was 
charged  with  misdemeanors  at  common  law,  and  the  amount 
of  punishment  was  in  the  discretion  of  the  court,  and  it  has 
never  been  decided  that  where  the  punishment  of  a  misde- 
meanor is  limited  by  statute,  a  court  of  justice  can  intlict  a 
punishment  exceeding  the  maximum  penalty  allowed  by 
the  statute,  as  has  been  already  pointed  out.  Rex  v.  Rob- 
inson (*)  is  not  an  authority  against  the  plaintiff  in  error. 

James,  L.J.:  It  seems  to  me  that  in  this  case  the  writ  of 
error  has  been  improvidently  issued,  except  as  to  one  point, 
which  is  alleged  to  be  governed  by  a  case  decided  in  the 
United  States.  The  case  for  the  Crown  is  established  by 
the  practice  of  the  courts  and  by  the  current  of  authority. 
It  has  not  been  really  questioned  at  the  bar  that  the  prac- 
tice has  been  to  join  several  counts  in  one  indictment  and  to 
put  together  upon  one  piece  of  parchment  several  charges, 
upon  which  men  might  at  one  and  the  same  time  be  tried  and 
convicted.  In  cases  of  felony,  which  with  the  exception  of 
those  to  which  benefit  of  clergy  was  attached  were  almost 
all  capital  offences,  it  was  thought  right  that  an  accused 
man  should  not  be  tried  upon  more  than  one  charge  at  a 
time.  No  such  practice  has  prevailed  with  regard  to  mis- 
demeanors ;  but  if  the  presiding  judge  saw  that  the  accused 
might  be  embarrassed  by  the  number  of  charges,  no  doubt 
he  would  have  compelled  the  prosecuting  counsel  to  elect 
upon  which  charge  he  would  proceed  ;  but  the  exercise  of 
his  discretion  upon  this  point  never  could  be  reviewed  by 

0)  Law  Rep.,  2  Q.  B.,  379,  at  pp.  881,  882.  O  4  Burr.,  2527. 

(»)  1  Mood.  C.  C,  418. 

29  Eng.  Rep.  53 
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writ  of  error.  It  being  the  law  that  a  man  might  be  tried 
at  the  same  time  upon  several  charges  contained  in  several 
counts  of  that  same  indictment,  to  my  mind  no  valid  rea- 
son can  be  given  for  drawing  a  distinction  between  a  trial 
and  conviction  upon  an  indictment  charging  several  misde- 
meanors and  separate  trials  and  convictions  upon  sepai'ate 
502]  indictments.  In  the  case  of  *Rex  v.  Wilkes  (*)  it  was 
certainly  settled  by  a  decision  of  the  House  of  Lords  that 
for  several  misdemeanors  the  subject  of  distinct  informa- 
tions or  indictments,  one  tried  after  the  other,  one  sentence 
of  imprisonment  might  be  passed  to  take  eflfect  after  the  ex- 
piration of  the  other.  This  rule  has  been  acted  on  ever 
since.  No  judge,  no  writer,  has  ever  expressed  an  opinion 
in  England  that  this  practice  was  inconsistent  with  the  com- 
mon law  of  England.  It  is  too  late  now,  after  the  lapse  of 
a  century,  to  attempt  to  dispute  in  this  country  the  pro- 
priety of  that  decision,  especially  when  it  has  been  adopted 
and  acted  upon  in  hundreds,  perhaps  thousands,  of  cases 
since  that  time.  That  this  was  tlie  general  rule  of  law  in 
England  does  not  seem  to  have  been  questioned  in  the  case 
decided  in  the  United  States,  upon  the  authority  of  which 
the  former  Attorney-General  was  induced  to  grant  his  fiat 
for  a  writ  of  error  in  the  case  before  us ;  but  it  has  been 
argued  that  that  case  has  introduced  an  exception,  or  rather 
a  restriction,  upon  this  general  rule.  In  the  case  decided 
in  the  United  States  it  is  laid  down  that  in  misdemeanors 
the  law  does  not  permit  cumulative  sentences  to  be  imposed 
upon  conviction  for  several  distinct  offences  charged  in  dif- 
ferent counts  of  a  single  indictment,  in  the  aggregate  ex- 
ceeding the  punishment  prescribed  by  law  as  the  extreme 
limit  of  punishment  for  a  single  misdemeanor.  That  was 
the  rule  laid  down  by  the  American  court.  It  has  been  in 
effect  conceded  that  no  principle  of  this  kind  has  been  laid 
down  in  any  case  to  be  found  in  the  English  reports,  no 
doctrine  of  this  kind  is  contained  in  any  treatise  on  the 
English  criminal  law.  I  think  that  it  must  also  be  conceded, 
at  all  events  it  is  to  be  inferred  from  what  took  place  in  that 
case  itself — that  no  doctrine  of  that  kind  has  ever  been  laid 
down  in  any  case  decided  in  any  of  the  several  states  of  the 
United  States,  which  have  adopted  the  English  common  law 
as  their  guide.  Are  we  to  follow  that  court  and  to  say  that 
it  has  laid  down  a  proper  restriction  upon  that  principle, 
which  up  to  the  time  of  its  decision  had  always  been  stated 
without  any  restriction  or  qualification?  I  have  always 
felt,  and  I  have  always  spoken  with,  the  most  unfeigned 

(»)  4  Burr.,  2527,  at  p.  2577. 
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respect  for  tlie  many  decisions  of  the  courts  of  America 
wliicli  liave  dealt  with  matters  and  principles  of  law  com- 
mon to  *their  jurisdiction  and  ours  ;  but  I  am  bound  [503 
to  say  that  I  am  startled  by  the  mode  in  which  the  judges 
dealt  with  the  case  which  has  been  cited,  both  with  refer- 
ence to  the  authorities  and  with  reference  to  legal  principles. 
The  ratio  decidendi  adopted  by  the  judges  was  in  substance 
this:  "It  is  true  that  no  qualification  of  that  kind  has  ever 
been  laid  down  in  the  English  courts  or  by  the  English  au- 
thorities, but  then  the  contrary  has  never  been  laid  down 
or  even  contended  for;  and  we  have  to  look  at  what  the 
common  law  of  England  was  in  1775,  and  we  cannot  accept 
anything  that  has  been  said  or  done  since  1775  by  any  court 
in  England,  which  is  inconsistent  with  the  practice  prevail- 
ing in  the  courts  of  this  State  of  New  YorK."  That  is  the 
ground  upon  which  the  judges  proceeded,  and  which  they 
thought  sufficient  to  enable  them  to  get  rid  of  the  decision 
of  Court  of  Queen's  Bench  in  the  case  before  us.  That 
court  has  the  highest  criminal  jurisdiction  in  England.  The 
decision  was  cited  to  the  judges  of  the  State  of  New  York, 
but  they  passed  it  by  as  a  decision  not  binding  upon  them, 
and  treated  it  as  deserving  only  a  passing  reference.  I  can- 
not help  thinking  that  a  decision  of  that  kind  pronounced 
in  the  State  of  New  York  is  not  in  any  way  binding  on  us. 
In  the  first  place,  it  was  the  decision  of  judges  overruling 
the  decision  of  other  judges,  the  former  being  judges  of  the 
Court  of  Appeals  and  the  latter  being  judges  of  the  Supreme 
Court.  We  cannot  measure  the  weight,  which  ought  to  be 
attached  respectively  to  the  judgment  of  the  Supreme  Court 
and  of  the  Court  of  Appeals.  To  us  the  judgments  of 
courts  in  the  United  States  are  merely  what  our  decisions 
have  been  to  them.  To  us  they  are  merely  the  opinions  of 
eminent  and  learned  men  on  a  question  of  law,  which  is 
common  to  them  and  to  us.  Eminent  judges  have  given 
their  opinion  one  way,  and  other  eminent  judges  have  given 
their  opinion  another  way;  but  with  regard  to  the  eminent 
judges  of  the  Court  of  Appeals  who  decided  Tweed! s  Case  ('),  • 
they  lay  down  that  which  is  contrary  to  what  has  been  laid 
down  in  the  English  courts.  What  is  the  principle  pur- 
suant to  which  this  limitation  or  qualification  of  the  general 
rule  is  introduced  ?  I  am  unable  to  understand  the  prin- 
ciple suggested,  and  it  is  to  my  mind  startling,  if  not  shock- 
ing. The  principle  suggested  seems  to  be  this,  that  if  a 
man  commits  *a  misdemeanor  of  so  grave  a  character  [504 
that  the  full  sentence  of  the  law  would  be  inadequate,  he  is 

0)  60  N.  Y.,  569. 
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not  to  be  tried  and  punished  for  any  other  misdemeanor 
which  he  may  have  committed,  until  after  the  expiration  of 
his  sentence  upon  the  indictment  upon  which  he  has  been 
convicted.  The  inconvenience  of  this  course  is  obvious.  If 
the  trials  for  the  other  misdemeanors  be  postponed  until 
after  the  expiration  of  his  sentence,  he  gets  the  chance  of 
escape  from  failure  of  evidence  which  the  lapse  of  time 
always  brings  about.  To  my  mind  this  proposition  is  start- 
ling, and  no  authority  for  it  is  to  be  found  in  the  English  law. 
A  great  deal  of  the  judgments  in  the  Court  of  Appeals  in 
Tweed's  Case{')  proceeded  upon  what  is  inconsistent  with 
our  law.  The  judges  came  to  the  conclusion  that  it  was 
improper  and  unjust  that  a  man  should  be  tried  for  more 
than  one  misdemeanor  in  one  indictment,  and  that  seems  to 
have  been  the  governing  motive  of  their  decision.  These 
reasons  will  dispose  of  the  chief  point  urged  in  this  case. 

I  do  not  forget  to  notice  another  point  which  has  been 
urged  before  us,  namely,  that  the  sentence  is  bad  because 
it  did  not  begin  with  an  additional  punishment:  in  other 
words,  that  the  sentence  is  bad  because  the  statute  2  Geo.  2, 
c.  25,  s.  2,  directs  that  the  sentence  of  seven  years'  imprison- 
ment or  transportation  (for  which  penal  servitude  is  now  sub- 
stituted) is  to  be  passed  in  addition  to  any  punishment, 
which  at  the  time  of  passing  the  statute  might  be.  inflict^ 
under  the  laws  then  in  force.  According  to  this  argument 
the  judgment  in  the  Court  of  Queen's  Bench  is  bad,  be- 
cause in  addition  to  the  sentence  of  seven  years'  penal  servi- 
tude, the  accused  man  has  not  been  sentenced  to  be  fined 
one  shilling  or  imprisoned  for  one  hour.  The  practice  ob- 
served by  criminal  courts  as  to  this  point  has  been,  that 
judges  have  considered  themselves  at  liberty  either  to  pass 
or  not  to  pass  the  additional  sentence ;  the  statute  has  been 
construed  to  be  permissive,  and  not  compulsory  upon  crim- 
inal courts.  If  no  other  punishment  than  seven  years'  penal 
servitude  is  passed,  no  harm  or  injustice  is  done  to  the  pris- 
oner, and  no  reason  can  be  suggested  why  there  should  be 
a  nominal  fine  of  one  shilling  or  a  nominal  imprisonment 
of  an  hour  or  a  day  for  the  purpose  of  making  valid 
505]  *the  sentence  of  penal  servitude  actually  pronounced. 
These  considerations  effectually  dispose  of  the  objection, 
which  I  have  just  been  dealing  with.  It  is  unnecessary, 
therefore,  to  rely  upon  the  statutory  provision,  which  would 
make  the  objection  futile :  I  allude  to  the  power  which  this 
court  has  of  correcting  any  technical  slip  in  the  judgment  and 
of  passing  a  sentence  which  will  be  valid  in  point  of  law  ('). 

0)  60  N.  Y.,  659.  («)  See  11  <t  12  Vict.  c.  78,  8,  5. 
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It  was  further  argued,  that  in  truth  and  in  substance  the 
perjuries  charged  in  the  two  counts  constituted  but  one 
oflfence,  and  that  the  sentence  of  fourteen  years'  penal  ser- 
vitude was  awarded  for  that  which  was  really  one  purjury. 
In  support  of  this  proposition  it  was  contended  that  there 
was  one  fraud  and  one  imposture,  by  which  the  plaintiff  in 
error  endeavored  to  pass  liimself  off  as  some  other  person 
with  the  view  of  obtaining  certain  lands,  and  therefore  that 
any  number  of  false  statements  made  on  any  number  of 
occasions  in  any  number  of  suits  constituted  only  one  per- 
jury, and  that  one  perjury  alone  could  form  the  subject  of 
a  legal  sentence.  To  my  mind  it  is  only  necessary  to  state 
the  proposition  in  order  to  dispose  of  it.  It  is  simply  mon- 
strous to  suppose,  that  the  law  allows  a  man  to  be  punished 
only  once  for  any  number  of  perjuries  which  he  may  commit, 
merely  because  they  are  committed  in  furtherance  of  one 
fraudulent  scheme  and  design.  There  is  no  substance  in 
the  objection.  On  the  face  of  this  record  there  is  nothing 
which  alleges,  nothing  from  which  it  can.be  inferred,  that  the 
perjuries  were  committed  in  the  prosecution  of  one  and  the 
same  fraudulent  scheme.  A  modified  form  of  this  objection 
was  that  the  alleged  perjuries  were  committed  in  only  one 
suit,  bat  it  is  quite  obvious  that  they  were  committed  in  two 
distinct  suits ;  the  one  suit  was  brought  in  the  Court  of 
Chancery  for  one  specific  object,  although  it  might  be  ancil- 
lary to  the  action  at  common  law,  and  in  that  suit  one  set  of 
false  statements  was  uttered  in  violation  of  an  oath  taken  in 
the  course  of  it ;  the  other  set  of  false  statements  was  uttered 
in  another  place,  at  another  time,  in  violation  of  an  oath  taken 
before  another  tribunal,  namely,  the  Court  of  Common  Pleas, 
during  the  trial  of  an  action  of  ejectment.  It  is  perfectly 
idle  to  suggest  that  these  two  sets  of  false  statements  consti- 
tuted but  *one  and  the  same  perjury,  or  that  there  is  [506 
no  legal  power  to  pass  more  than  one  sentence  for  those 
distinct  perjuries. 

These  are  all  the  objections  really  urged  before  us.  In  my 
opinion  there  is  no  weight  in  any  of  them.  The  sentence  of 
fourteen  years'  penal  servitude  was  warranted  by  law :  we 
have  nothing  to  do  with  its  length  ;  that  was  for  the  exercise 
of  the  discretion  of  the  Court  of  Queen's  Bench.  No  error 
has  been  shown  to  exist  upon  this  record. 

Brasiwell,  L.J.:  I  have  yery  great  doubt  whether  I 
ought  to  occupy  further  time  by  expressing  any  opinion 
upon  this  case.  I  am  quite  certain  that  the  writ  of  error  was 
not  allowed  to  issue  without  a  due  degree  of  care  and  caution 
on  the  part  of  the  former  Attornej'^-Greneral.     I  think  that 
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he  was  warranted  in  allowing  it  to  issue  by  the  American 
case  which  has  been  cited,  but  now  that  it  is  before  us,  I 
think  it  one  of  the  plainest  cases  that  has  ever  come  before 
a  court  of  justice. 

The  first  point  made  on  behalf  of  the  plaintiflf  in  error, 
as  I  understand  it,  was,  that  if  a  man  brings  a  suit,  or  sev- 
eral suits,  with  a  view  to  establish  a  certain  proposition  which 
will  entitle  liim  to  certain  property,  although  he  may  tell  an 
infinite  number  of  untruths  upon  his  solemn  oath  or  upon 
more  than  one  solemn  oath,  at  a  distance  of  time  from  each 
other,  and  varied  in  form  as  much  as  they  can  be,  he  commits 
but  one  perjury,  because  the  substance  of  his  statement  is 
this,  "1  am  the  person  entitled  to  that  estate  ;"  and,  there- 
fore, that  if  he  says  at  one  time  under  one  oath,  *'I  seduced 
a  particular  woman,"  it  really  only  means,  *'  I  am  the  person 
entitled  to  that  estate,"  and  is  a  mere  modification  of  the 
same  statement  and  a  varied  way  of  putting  it ;  and  that,  if 
he  afterwards  says,  "I  was  placed  at  a  particular  school," 
that,  again,  merely  means,  "I  am  the  person  entitled  to  the 
estate,"  and  is  a  mere  modification  of  the  mode  of  stating 
the  proposition.  I  really  should  liave  thought  it  impossible 
that  such  an  argument  as  that  could  be  presented  in  a  court 
of  justice.  The  counsel  for  the  plaintiff  in  error  were  driven 
to  admit  that,  according  to  their  argument,  if  a  man  were 
indicted  and  convicted  of  having  made  a  false  statement  upon 
oath,  he  would  have  power  to  make  with  impunity  as  many 
507]  false  statements  with  reference  to  the  same  *subject- 
matter  as  he  pleased.  It  is  enough  to  state  the  proposition 
to  perceive  that  it  cannot  be  true.  It  was  argued  that  it 
would  be  monstrous  that  a  man  should  be  punished  twice 
for  what  was  practically  one  perjury.  To  my  mind  it  would 
be  monstrous,  if  he  could  not  be  punished  twice.  On  the 
contrary,  I  think  that  if,  unwarned  by  the  first  prosecution, 
he  persists  in  the  crime  of  perjury  by  telling  fresh  untruths, 
not  only  ought  he  to  be  punished  again,  but  he  ought  to  be 
punished  more  than  he  was  upon  the  first  occasion.  I  can 
understand  that  if  a  witness  at  the  beginning  of  an  exami- 
nation said,  "  I  am  A.  B.,"  and  at  the  end  repeated  the 
words,  there  might  be  injustice  in  saying  that  he  had  com- 
mitted two  perjuries:  possibly  it  might  be  also  unjust  to 
charge  him  with  two  perjuries,  if  he  had  merely  repeated  the 
statement  at  some  interval  of  time.  But  suppose  that  a 
witness  were  to  say  falsely,  with  the  view  of  proving  an  alibi, 
''  I  saw  the  prisoner  upon  a  certain  occasion,"  and  suppose 
that  he  afterwards  were  to  say  upon  his  oath  that  he  had 
not  been  convicted  of  felony,  when  in  truth  he  had  been  so 
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convicted  :  I  see  no  reason  why  he  should  not  be  punished 
twice  for  the  two  distinct  false  matters  to  which  he  pledged 
liis  solemn  oath.  I  need  not  say  more  upon  this  point :  the 
argument  is  wholly  unsustainable  which  has  been  addressed 
to  us  upon  behalf  of  the  plaintiff  in  error. 

The  next  point  urged  before  us  was  that  since  the  statute 
2  Geo.  2,  c.  2o,  s.  2,  as  varied  by  subsecfuent  legislation,  says 
that  a  person  guilty  of  perjury  may  be  sentenced  to  seven 
years'  penal  servitude,  he  cannot  have  further  punishment 
awarded  to  him  for  additional  perjuries.  As  I  understand 
the  argument,  it  is  founded  upon  the  language  of  the  stat- 
ute, which,  after  containing  the  provision  which  I  have  men- 
tioned, does  not  go  on  to  say  that  if  he  commits  perjury 
again  he  shall  be  again  subject  to  punishment.  Such  an 
argument  might  be  used  with  regard  to  almost  every  crime, 
the  punishment  of  which  is  regulated  by  statute.  What 
was  meant  by  2  Geo.  2,  c.  25,  s.  2,  was  that  for  every  time  a 
person  commits  perjury,  he  shall  be  subject  to  the  punish- 
ment therein  provided.  I  cannot  help  regretting  that  such 
an  argument  should  have  been  addressed  to  us. 

The  next  point  I  undei^tand  to  be  this:  the  plaintiff  in 
error  *has  been  sentenced  to  seven  years'  penal  servi-  [508 
tnde  upon  each  count ;  but  he  ought  in  addition  to  that  to 
have  been  sentenced  to  some  amount  of  line  and  imprison- 
ment. Lvery  much  doubt  whether  he  has  any  right  to  make 
such  a  complaint  as  that  npon  error,  even  if  the  objection 
were  sustainable  when  urged  upon  behalf  of  the  Crown. 
He  cannot  say  that  any  wrong  has  been  done  to  him.  The 
utmost  that  he  can  say  is  that  he  has  not  had  sufficient  pun- 
ishment awarded  to  him,  and  I  very  much  doubt  whether 
error  will  lie  at  the  suit  of  the  person  indicted  under  these 
circumstances.  Suppose  that  a  statute  were  to  enact  that  a 
person  guilty  of  a  particular  offence  should  be  fined  and  im- 
prisoned, and  suppose  that  a  person  convicted  of  that  offence 
were  to  be  sentenced  to  imprisonment  but  that  no  fine  were 
to  be  awarded:  lvery  much  doubt  whether  the  offender 
could  complain  that  he  had  not  been  fined  a  shilling :  it  how- 
ever seems  to  me  unnecessary  to  decide  this  point,  because 
upon  the  true  construction  of  2  Geo.  2,  c.  25,  s.  2,  it  was  not 
imperative  that  any  fine  or  imprisonment  should  be  inflicted. 
The  statute  uses  the  words  ''  over  and  besides  such  punish- 
ment as  shall  be  adjudged  to  be  inflicted  on  such  person, 
agreeable  to  the  laws  now  in  being  :"  these  words  seem  to 
me  to  indicate,  that  the  court  need  not  pass  any  other  sen- 
tence than  that  prescribed  by  the  statute.  But  there  is  an- 
other argument,  which  to  my-  mind  is  conclusive.     The  coun- 
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sel  for  the  plaintiff  in  error  were  compelled  to  admit  that  an 
hour's  imprisonment  and  the  fine  of  one  shilling  would  have 
satisfied  tne  statute :  is  it  conceivable  that  the  statute  has 
rendered  it  necessary  to  inflict  such  a  punishment  as  that? 
I  cannot  think  so.  1  am  satisfied  that  there  is  no  weight  in 
the  objection  which  I  am  considering,  although  it  is  not  so 
hopeless  as  those  which  I  have  already  noticed. 

\Vhether  it  would  be  lawful  to  pass  a  sentence  on  a  person 
not  already  under  sentence  to  commence  on  a  future  day, 
need  not  be  discussed :  I  am  not  prepared  to  say  it  would 
not  be  ;  I  incline  to  think  it  would.  But  unless  for  some 
sufficient  reason  it  would  in  my  opinion  be  unreasonable, 
and  what  I  suppose  may  be  called  unconstitutional.  But 
where  there  is  a  necessity  for  a  deferred  sentence,  there  must 
be  a  power  to  pronounce  it.  In  my  opinion  there  is  such  a 
necessity,  when  the  prisoner  is  already  under  sentence  or 
509]  *has  to  receive  two  sentences  for  offences,  and  con- 
current sentences  would  not  be  adequate. 

With  these  prefatory  remarks  I  come  to  that  matter  which 
no  doubt  formed  the  chief  reason  why  this  writ  of  error  was 
allowed  to  issue,  and  that  is  that  there  can  be  no  cumulative 
punishments  to  the  full  extent  allowed  bylaw  for  one  offence 
where  two  offences  are  joined  in  two  different  counts  of  the 
same  indictment.  The  effect  of  the  objection  is  that  although 
the  counts  may  and,  as  in  the  present  case,  do  charge  dif- 
ferent offences,  yet  the  person  indicted  cannot  upon  con- 
viction be  sentenced  upon  one  count  to  a  punishment  of  the 
full  duration  allowed  by  law,  and  upon  another  count  to  a 
like  punishment  for  a  second  term  beginning  at  the  expira- 
tion of  the  first  term.  This  proposition  seems  to  me  very 
remarkable.  It  is  certain  that  in  the  case  of  separate  in- 
dictments for  felony  it  is  lawful  by  7  &  8  Geo.  4,  c.  28,  s.  10, 
to  pass  a  sentence  of  imprisonment  or  penal  servitude  to 
commence  at  the  expiration  of  a  previous  sentence,  and  it  is 
clear  from  numerous  authorities,  the  chief  of  which  is  Hex 
V.  Wilkes  ('),  (I  need  not  go  through  them),  that  the  same 
course  may  be  taken  in  cases  of  misdemeanor :  no  authority 
to  the  contrary  can  be  produced  either  from  the  dicta  of 
judges  or  from  the  text-books  of  writers  upon  law.  The 
proposition  has  been  stated  by  the  counsel  for  the  plaintiff 
in  error  somewhat  in  this  shape  :  there  may  be  different 
punishnients  upon  two  different  counts,  one  of  them  com- 
mencing upon  the  expiration  of  the  other,  provided  the  two 
together  do  not  exceed  the  maximum  which  the  law  would 
allow  for  each  offence  in  each  of  the  counts ;  for  instance,  in 

(»)  4  Burr.,  2527. 
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the  present  case  there  might  be  a  sentence  of  five  years' 
penal  servitude  on  the  first  count  of  the  indictment,  dnd  a 
sentence  of  five  years'  penal  servitude  on  the  second  count 
to  commence  from  the  expiration  of  the  second  year  of  the 
first  period  of  punishment,  because  that  will  make  the  term 
of  seven  years  altogether,  the  maximum  term  of  penal  ser- 
vitude allovired  by  law  upon  an  indictment  for  perjury  con- 
taining one  count.  By  the  provisions  of  Magna  Charta  and 
the  Bill  of  Rights  judges  are  restrained  from  giving  inordi- 
nate punishments  ;  but  as  the  common  law  lias  not  drawn  a 
limit  to  the  punishment  which  may  be  inflicted  for  a  misde- 
meanor, even  ^according  to  the  proposition  urged  [510 
before  us  no  difficulty  arises  as  to  a  conviction  upon  an  in- 
dictment for  misdemeanor  at  common  law :  the  defendant 
might  be  sentenced  at  common  law  to  seven  years'  impris- 
onment and  a  tine  upon  the  first  count,  and  to  seven  years' 
imprisonment  with  or  without  a  fine  upon  the  second  count, 
to  commence  at  the  expiration  of  the  sentence  upon  the  first 
count.  But  it  is  urged  that  when  a  statute  has  prescribed 
a  punishment  for  an  offence,  it  draws  a  hard  and  fast  line 
which  cannot  be  transgressed  within  the  limits  of  one  in- 
dictment. It  has  been  in  effect  contended  that  inasmuch  as 
a  statute  prescribes  seven  years'  penal  servitude  as  the  maxi- 
mum amount  of  punishment  which  may  be  awarded,  al- 
though there  may  be  twenty  counts  for  twenty  distinct 
offences  each  deserving  seven  years'  penal  servitude,  yet  the 
total  punishment  must  not  exceed  seven  years'  penal  servi- 
tude. In  support  of  that  proposition  has  been  quoted  a  case 
decided  in  the  Court  of  Appeals  in  New  York ;  a  great 
many  authorities  from  the  English  courts  were  cited  in  the 
course  of  it;  but  I  think  iD  manifest  that  the  judges  who 
decided  it  did  not  understand  the  practice  followed  in  Eng- 
land of  quashing  indictments,  which  are  right  on  the  record, 
which  present  no  ground  for  error,  but  which  it  is  right  for 
the  judge  in  the  exercise  of  his  discretion  to  quash  as  a  mat- 
ter of  fair  dealing  towards  the  defendant ;  and  probably  the 
jndges  of  the  Supreme  Court  whose  decision  was  reversed 
were  as  learned  and  entitled  to  as  much  consideration  as  the 
judges  of  the  Court  of  Appeals  ;  but,  however  that  may  be, 
with  the  exception  of  that  case  there  is  not  a  shadow  of  au- 
thority for  the  proposition,  and  no  reason  can  be  given  why 
it  should  be  adopted.  Let  me  point  out  to  what  consequences 
it  leads.  I  will  begin  by  premising  that  if  two  offences  com- 
mitted on  totally  different  occasions  are  joined  in  the  same 
indictment,  the  presiding  judge  would  probably  order  it  to 
be  quashed  ;  for  instance,  if  a  person  were  charged  in  one 
29  Eng.  Rep.  54 
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count  with  having  committed  perjury  in  an  action  upon  a 
bill  of  exchange  brought  against  him  by  A.,  and  in  another 
count  with  having  committed  perjury  in  an  action  brought 
against  him  by  B.,  the  probability  is  that  the  judge  would 
not  permit  those  charges  to  be  joined,  but  would  either  quash 
the  indictment  or  put  the  prosecutor  to  his  election.  Bat  I 
will  suppose  a  case  like  the  present  where  the  perjuries,  al- 
511]  though  *committed  upon  different  occasions,  relate 
to  the  same  subject-matter,  and  I  will  suppose  that  each  of 
the  offences  is  deserving  of  seven  years'  penal  servitude.  Is 
the  Crown  to  prosecute  for  one  offence,  and  after  the  de- 
fendant has  been  convicted  to  wait  for  seven  years  before  it 
prosecutes  for  the  other?  This,  however,  is  the  prepos- 
terous result  of  the  argument  for  the  plaintiff  in  error.  Or 
is  the  Crown  to  prosecute  upon  two  separate  indictments? 
And  if  it  does,  what  is  to  happen  then  ?  Is  judgment  to 
be  respited  upon  the  second  indictment,  until  the  first  period 
of  imprisonment  is  over?  Surely  the  Crown  ought  to  do 
what  is  reasonable  and  consistent,  what  it  has  done  in  the 
present  case,  namely,  when  two  offences  of  the  same  char- 
acter are  alleged  to  have  been  committed,  to  join  them  in 
separate  counts  of  the  same  indictment,  and  it  cannot  be 
said  that  the  defendant,  if  convicted,  ought  to  receive  the 
punishment  for  one  offence  only.  I  am  of  opinion  that  no 
reason  in  law  can  be  assigned  why  the  plaintiff  in  error 
should  receive  punishment  for  only  one  act  of  perjury;  the 
authorities  are  entirely  opposed  to  a  proposition  of  that 
kind  ;  and  therefore  I  think  that  the  judgment  of  the  court 
below  must  be  affirmed. 

Brett,  L.J.:  I  have  listened  very  attentively  to  the  ar- 
gument which  has  been  addressed  to  us  on  behalf  of  the 
plaintiff  in  error ;  but  it  has  failed  to  produce  any  effect 
upon  my  mind. 

Two  objections  to  the  judgment  have  been  chiefly  relied 
upon  in  the  present  case :  one  of  these,  if  it  had  been  well 
founded,  would  have  been  fatal  even  although  there  had 
been  only  one  sentence  of  seven  years'  penal  servitude  ;  the 
other  objection  only  arises  because  two  terms  of  seven  years' 
penal  servitude  were  passed ;  nevertheless  if  it  had  been 
valid,  it  would  have  existed  from  the  moment  when  the  sen- 
tence was  passed.  I  cannot  help  remarking  as  to  both  these 
objections  that,  notwithstanding  all  the  attention  which  has 
been  naturally  attracted  to  this  case,  they  are  now  brought 
forward  as  having  existed  from  the  time  when  the  sentence 
was  passed ;  nevertheless  they  do  not  appear  to  have  pre- 
sented themselves  to  the  mind  of  any  person  until  several 
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years  had  elapsed  since  judgment  was  pronounced.  It 
seems  to  me  that  this  circumstance  shows  that  the  opinion 
of  tlie  le^al  profession  was  wholly  against  both  these  objec- 
tions. However,  as  *they  are  now  brought  forward,  [512 
they  must  be  dealt  with  and  disposed  of. 

As  to  the  first  objection  which  I  have  mentioned,  it  is 
urged  that  even  although  there  had  been  only  one  sentence 
of  seven  years'  penal  servitude,  it  could  not  have  been  sus- 
tained in  error,  because  it  was  not  preceded  by  a  nominal 
sentence  of  fine  and  imprisonment.  As  has  been  pointed 
out,  it  is  an  objection  of  no  consequence,  for  we  have  power 
to  amend  it  by  passing  a  proper  sentence  (').  The  objection, 
therefore,  is  merely  formal ;  nevertheless  I  think  it  impor- 
tant that  we  should  give  our  opinion  upon  the  true  construc- 
tion of  2  Geo.  2,  c.  25,  s.  2.  I  am  of  opinion  that  that 
section  is  an  enabling  enactment  and  gives  to  the  presiding 
judge  power  either  to  add  transportation  to  the  sentence 
which  might  be  passed  according  to  the  laws  then  in  force 
or  to  give  a  sentence  of  penal  servitude  in  substitution  for 
it.  The  proper  construction  of  the  words  at  the  beginning 
of  sect.  2  of  2  Q-eo.  2,  c.  25,  seems  to  me  to  point  to  this  con- 
clusion ;  but  reliance  has  been  placed  upon  the  words  *'  and 
thereupon  judgment  shall  be  given,  that  the  person  con- 
victed shall  be  committed  or  transported  accordingly,  over 
and  besides  such  punishment  as  shall  be  adjudged  to  be  in- 
flicted on  such  person,  agreeable  to  the  laws  now  in  being ;" 
if  the  words  had  been  "besides  such  punishment  as  was 
formerly  inflicted"  possibly  the  argument  on  behalf  of  the 
plaintifif  in  error  might  have  prevailed  ;  but  the  words  actu- 
ally used  seem  to  me  to  be  a  strong  indication  that  the  argu- 
ment is  not  correct ;  the  true  view  is  that  the  presiding  judge 
may  award  any  punishment  previously  allowed,  and  may 
also  give  the  punishment  allowed  by  the  statute  in  addition  : 
if  he  does  not  award  any  punishment  previously  allowed  by 
law,  he  may  give  the  statutory  punishment  in  substitution 
for  it.  It  is  obvious  to  my  mind  that  the  presiding  judge 
has  power  to  give  imprisonment  under  the  previously  exist- 
ing law,  and  to  add  to  it  penal  servitude  under  this  statute  ; 
but  that  does  not  show  that  he  is  obliged  to  add  the  one  to 
the  other,  or  that  he  may  not  give  one  in  substitution  for 
the  other.  Our  construction  of  the  section  is  that  it  is  an 
enabling  enactment,  and  that  it  does  not  oblige  the  presid- 
ing judge  to  add  one  punishment  to  the  other. 

*1  come  now  to  the  objection  upon  which  the  great-  [513 
est  stress  was  laid.     In  order  to  support  it,  the  counsel  of 

(0  See  11  <fe  12  Viet.  c.  78,  s.  5. 
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the  plaintiff  in  error  argued  that  in  the  preaent  case  there 
were  not  in  reality  two  oflEencea,  but  only  one.      It  ia  not 
necessary  to  cousider  whether  there  coutd  be  two  purJHriea 
at  one  trial  upon  one  oath  ;  for  in  the  case  before  us  there 
were  separate  perjuries  in  respect  of  two  oaths  taken  before 
different  tribunals,  and  it  seems  impossible  to  show  that 
they  were  not  separate  perjuries.     I  have  no  doubt  that 
the  plaintiff  in  error  committed  two  distinct  and  separate 
offences.     It  was  further  urged  that  as  the  two  offences  were 
joined  in  one  indictment,  they  for  that  reason  ought  to  be 
treated  as  one  offence,  although  there  are  separate  counts; 
and  it  was  suggested  that  although  distinct  punishments 
might  be  given  upon  separate  indictments,  yet  this  could  not 
be  done  where  there  was  one   indictment  with  separate 
counts.     This  was  in  effect  to  suggest  that  separate  counts 
charging  separate  offences  in  one  indictment  are  not  equiva- 
lent to  separate  indictments.     Fora  very  long  period  of  time 
it  has  been  again  and  again  decided  in  England  that  where 
separate  offences  are  charged  in  different  counts  of  the  same 
indictment,  the  legal  result  is  the  same  as  if  they  had  been 
charged  in  separate  indictments.     It  was  said  that  counts 
alleging  separate  offences  could  not  be  joined  in  indictments 
for  felony;  but  in  point  of  law  they  may  be  joined,  and  it  is 
no  objection  upon  a  writ  of  error  that  two  felonies  are 
charged  in  the  same  indictment.     The  only  question  is  for 
the  discretion  of   the  court,  whether  the   presiding  judge 
would   quash   the  indictment,  or  at  least  would  put  the 
prosecutor  to  his  election  as  to  which  of  the  felonies  he 
would  proceed  upon.     It  was  further  urged  that  the  pun- 
ment  could  not  be  considered  to  have  been  inflicted  pur- 
.nt  to  2  Geo.  2,  c.  25,  s.  2,  because  the  counts  did  not  at 
end  thereof  charge  that   the  offences  were  committed 
tra  formam  sialuti ;  but  apart  from  legislative  provi- 
nsC),  that  seems  to  bean  invalid  point,  because  the  pun- 
ment  is  no  part  of  the  indictment,  which  contains  nothing 
;  the  allegation  that  the  offence  has  been  committed ;  and 
he  offence  had  been  created  by  statute,  the  conclusion 
1]     contTa formam  statuti  must  formerly  *have  been  in- 
led,  but  otherwise  it  need  not.     We  therefore  come  to 
question  whether  in  an  indictment  for  misdemeanor  con- 
ling  two  offences,  the  commencement  of  the  punishment 
one  of  them  can  be  postponed  until  the  punishment  of 
other  is  ended.     I  confess  that  this  seems  to  me  to  have 
n  decided  by  an  authority  which  we  have  no  right  to 
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qnestion,  that  is,  by  the  House  of  Lords.  The  counsel  for 
the  plaintiff  in  error  naturally  attempted  to  get  rid  of  the 
force  of  the  answer  by  the  judges  in  the  House  of  Lords 
by  referring  to  the  circumstances,  under  which  Hex  v. 
Wilkes  (')  was  decided.  But  when  the  judges  were  con-* 
suited  by  the  House  of  Lords,  they  were  asked  an  abstract 
question ;  and  the  question  which  they  were  asked  was 
whether  a  sentence  of  imprisonment,  to  commence  from  and 
after  the  termination  of  an  imprisonment  to  which  the  de- 
fendant had  been  before  sentenced  for  another  offence,  was 
good  in  law.  It  is  to  be  observed  that  the  answer  has  no. 
reference  as  to  whether  the  sentences  were  passed  for  offences 
charged  in  one  indictment  or  in  separate  indictments.  The 
question  was  general  in  its  terms,  and  the  judges  answered 
the  question  put  by  the  House  of  Lords  in  the  very  words 
in  which  it  was  asked,  and  that  answer  was  that  a  judgment 
of  imprisonment  against  a  defendant  may  commence  from 
and  after  the  determination  of  an  imprisonment,  to  which 
he  was  before  sentenced  for  another  offence.  Ever  since 
that  answer  was  given  in  the  House  of  Lords,  it  has  been 
taken  to  be  an  exposition  of  the  law  with  respect  to  misde- 
meanors, and  it  is  wholly  irrespective  of  the  consideration 
whether  the  offences  are  charged  in  one  indictment  or  in 
two.  As  to  the  practice  which  has  been  followed  since  Rex 
V.  Wilkes  ('),  I  may  refer  to  Rex  v.  Rhenwick  Williams  (*), 
where  the  prisoner  was  convicted  upon  three  indictments, 
and  the  operation  of  the  sentences  upon  two  of  them  was 
postponed.  I  may  remark  that  the  expression  '*  cumulative 
punishments"  seems  to  me  incorrect.  It  is  true  that  in  Rex 
V.  Wilkes  {^)y  from  the  form  in  which  the  question  was  put 
to  the  judges,  and  from  the  manner  in  which  it  was  an- 
swered, the  judges  appear  to  confine  the  possibility  of  post- 
poning a  sentence  to  instances,  where  other  sentences  are 
already  in  existence  at  the  time  when  the  deferred  sentence 
is  passed,  and  they  seem  to  have  *held  that  if  no  sen-  [515 
tence  exists  to  which  another  can  be  postponed,  it  is  not 
lawful  in  England  to  sentence  a  person  to  a  term  of  impris- 
onment to  commence  at  a  subsequent  time.  They  appear 
to  have  thought  that  the  postponed  sentence  must  take 
effect  before  the  defendant  is  totally  dismissed  from  the 
power  of  the  court:  Wilkes  v.  Rex{*).  I  do  not  know 
whether  this  limitation  is  correct,  if  indeed  it  was  really  in- 
tended to  be  laid  down  ;  and  it  is  unnecessary  now  to  con- 
sider  it,  inasmuch  as  the  question  is  immaterial  to  the 

(»)  4  Burr.,  2527.  («)  1  Lea.  C  C,  529,  at  p.  636. 

(«)  Wil.  Opin.,  88i. 
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present  case.  Besides  Rex  v.  Rhenioick  Williams  {^\  other 
cases  are  to  be  found  in  which  the  principle  laid  down  in 
JRex  V.  Wilkes  (')  has  been  carried  out :  I  may  mention 
Gregory  v.  Reg,  ('),  which  is  a  remarkable  case,  and  Rex  v. 
\Ro6inson  {*).  Therefore  several  authorities  exist  showing 
that  deferred  sentences  can  be  passed,  whether  there  are 
separate  indictments,  or  whether  there  is  only  one  indictment 
containing  several  counts. 

But  it  has  been  argued  on  behalf  of  the  plaintiff  in  error 
that,  even  if  deferred  sentences  can  be  passed  upon  different 
counts  of  the  same  indictment  for  a  misdemeanor,  they  must 
not  exceed  the  punishment  allowed  by  law  for  one  offence. 
By  7  &  8  Geo.  4,  c.  28,  s.  10,  power  is  given  to  pass  a  post- 
poned sentence  for  felony,  and  it  is  expressly  provided  that 
the  aggregate  term  of  imprisonment  or  transportation  may 
exceed  the  term  for  which  either  of  those  punishments 
could  otherwise  be  awarded.  It  has  been  contended  that 
because  that  enactment  was  requisite  with  respect  to  felo- 
nies, the  proper  inference  was  that  the  power  to  pass  sen- 
tences upon  one  indictment  exceeding  the  term  of 
punishment  allowed  for  one  offence  did  not  in  misdemeanor 
exist  at  common  law.  I  cannot  agree  that  this  is  the  infer- 
ence which  ought  to  be  drawn.  It  is  to  be  recollected  that 
7  &  8  Geo.  4,  c.  28,  s.  10,  was  passed  long  after  the  answer 
of  the  judges  was  given  in  Rex  v.  Wilkes  {^),  and  I  draw  the 
inference  that  misdemeanors  were  not  dealt  with  by  statute, 
because  the  Legislature  was  of  opinion  that  as  to  them  the 
requisite  power  already  existed,  and  that  the  enactment  was 
passed  because  doubts  had  been  felt  as  to  the  power  to  pass 
deferred  sentences  in  cases  of  felony.  And  the  fact  of  7  & 
516]  8  Geo.  4,  *c.  28,  s.  10,  having  been  passed  is  really 
an  argument  against  the  plaintiff  in  error  upon  referring  to 
the  remark  made  by  Blackburn,  J.,  during  the  argument  in 
RexY,  Cutbush{^)\  the  learned  judge  there  says  that  the 
statute  was  passed  in  order  to  put  the  law  upon  the  same 
footing  with  regard  to  felonies  as  it  was  with  regard  to  mis- 
demeanors. The  enactment  cannot  be  limited  to  a  case 
where  the  person  convicted  of  felony  is  already  in  prison 
under  a  sentence  ;  in  order  to  put  the  enactment  into  opera- 
tion, it  is  not  requisite  that  he  should  have  been  already 
confined  in  a  gaol  pursuant  to  the  order  of  a  court ;  for  im- 
mediately that  a  person  has  received  a  sentence,  he  is  in 
prison  under  that  sentence.     The  date  for  the  commence- 


(')  1  Lea.  C.  C,  529,  at  p.  636. 
(«)  4  Burr.,  2527. 
(»)  15Q.  B.,  974. 


{*)  1  Mood.  C.  C,  418. 

(»)  4  Burr.,  2627,  at  p.  2577. 

(«)  Law  Kep.,  2  Q.  B.,  379,  at  p.  881. 
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merit  of  the  imprisonment  of  a  person  convicted  at  the 
assizes  is  usually  a  day  or  two  or  perhaps  more  before  the  day 
when  the  sentence  is  actually  pronounced;  and  the  real  mean- 
ing of  7  &  8  Geo.  4,  c.  28,  s.  10,  is  that  with  regard  to  felo- 
nies a  sentence  may  be  postponed  for  one  offence  until  after- 
the  completion  of  a  sentence  for  another,  although  the 
aggregate  term  of  imprisonment  may  exceed  the  term  for 
which  either  of  those  punishments  may  be  awarded.  There 
is,  therefore,  a  great  amount  of  authority  to  show  that  the 
Legislature  merely  intended  to  put  the  law  upon  the  same 
footing  with  regard  to  felonies  as  it  already  was  with  regard 
to  misdemeanors. 

I  must  notice  the  circumstance  that  the  Legislature  has 
thought  lit  to  enact  that  three  charges  of  certain  kinds  of 
felony  such  as  larceny  and  embezzlement  (24  &  25  Vict. 
c.  96,  ss.  5,  71),  may  be  included  in  the  same  indictment ;  and 
this  has  been  relied  upon  as  showing  that  at  common  law 
separate  offences  cannot  be  joined  together ;  but  I  think 
that  a  satisfactory  answer  may  be  given  to  this  argument, 
namely,  that  the  statutory  provisions  alluded  to  relate 
wholly  to  procedure  and  do  not  extend  to  punishments; 
they  merely  take  away  the  power  of  quashing  the  indict- 
ment or  of  putting  the  prosecutor  to  his  election,  and  they 
have  no  greater  effect. 

Our  view  has  been  attempted  to  be  met  by  The  People  ex 
reL  Tweed  v.  Liscombi^).  I  need  hardly  say  that  1  am 
always  anxious  to  hear  if  there  be  any  American  decisioiis 
bearing  upon  the  question  before  me,  not  because  they  are 
binding  authorities  upon  me,  *but  in  order  that  I  [517 
may  get  the  very  great  assistance  which  I  have  over  and 
over  again  derived  from  the  decision^  of  accomplished 
judges,  who  are  dealing  with  what  is  very  much  the  same 
law  as  our  own ;  I  have  therefore  endeavored  to  ascertain 
what  were  the  reasons  upon  which  the  decision  was  founded. 
The  proposition  relied  upon  seems  to  be  this :  Where  one  of 
two  sentences  of  imprisonment  is  ordered  to  commence  at 
the  termination  of  the  other,  the  two  terms  of  imprison- 
ment taken  together  shall  not  exceed  the  extreme  limit  of 
punishment  for  one  offence.  It  sounds  a  strange  proposi- 
tion when  it  is  enunciated.  It  derives  no  assistance  from  2 
Geo.  2,  c.  25,  s.  2,  because  that  statute  provides  that  any 
person  convicted  of  perjury  may  be  sentenced  to  seven 
years'  penal  servitude  ;  the  words  "convicted  of  wilful  and 
corrupt  perjury"  are  used,  and  surely  they  must  mean 
"convicted of  a  wilful  and  corrupt  perjury  ;"  and  it  follows 

(')  60  N.  Y.,  659. 
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from  this  that  if  there  be  two  pei-juries,  a  sentence  of  penal 
servitude  can  be  awarded  in  respect  of  each  of  them.  I 
have  examined  the  judgements  in  The  People  ex  rel.  Tweed 
V.  Liscomh  (*)  and  1  cannot  find  any  valid  reason  either  in 
form  or  in  substance  suggested  for  the  determination  at 
which  the  judges  arrived..  Therefore  I  cannot  treat  this 
case  as  a  guide  in  coming  to  a  conclusion  iu  the  case  before 
us.  In  favor  of  the  argument  for  the  Crown  upon  this 
point  authority  of  English  judges  may  be  found.  All  Eng- 
lish lawyers  know  that  the  opinion  of  Patteson,  J.,  ought 
to  be  treated  with  the  highest  respect,  and  the  irresistible 
inference  from  what  he  said  in  OConnell  v.  Reg,  {'),  is  that 
in  his  opinion  where  one  sentence  is  postponed  to  another 
it  is  no  objection  that  the  two  sentences  taken  together  ex- 
ceed the  whole  punishment  which  might  be  awarded  for  one 
offence.  To  my  mind  Rex  v.  Robinson  {^)  is  a  clear  au- 
thority. The  indictment  contained  two  counts  for  passing 
false  coin,  and  the  defendant  was  sentenced  to  two  years' 
imprisonment:  the  judges  held  that  this  sentence  was 
wrong,  but  they  stated  that  a  sentence  of  one  year's  im- 
prisonment might  have  been  passed  for  each  offence,  and 
that  the  commencement  of  the  second  might  be  postponed 
until  the  termination  of  the  first.  It  is  true  that  this  state- 
ment was  not,  technically,  part  of  the  decision ;  but  it  is 
518]  *hard  to  conceive  a  more  deliberate  judicial  opinion. 
1  will  again  mention  the  opinion  of  Blackburn,  J.,  in  Reg.  v. 
Cuibush{*) ;  it  seems  to  me  a  strong  authority  to  show  that 
in  cases  of  misdemeanor  the  aggregate  of  separate  punish- 
ments for  separate  offences  may  be  greater  than  the  punish- 
ment which  could  be  inflicted  for  any  one  of  them. 

Therefore,  notwithstanding  the  able  argument  which  has 
been  addressed  to  us,  it  seems  to  me  that  on  principle  and 
authority  this  case  is  clear,  and  that  the  judgment  of  the 
Court  of  Queen's  Bench  was  in  law  absolutely  right. 

Judgment  affirmed. 

Solicitor  for  plaintiff  in  error  :  Edmund  Klmher, 
Solicitor  for  the  Crown  :  Solicitor  to  the  Treasury. 

(»)  60  N.  Y.,  659.  (»)  1  Mood.  C.  C.,413. 

O  11  CI.  &  F.,  155,  at  pp.  260,  261.  (*)  Law  Rep.,  2  Q.  B.,  379,  at  p.  381. 

The  principal  case  is  reported  19  Am.  (N.S.),  50-61  ;  19  Am.  Law  Reg.  (N.S.), 

Law  Reg.  (N.S.),  637,  14  Cox,  430,  was  643-7  note. 

affirmed  in  the  House  of  Lords,  6  App.  In  New  York,  bv  statute  (2  R.  S., 
Gas.,  629,  44  T.  R.  (N.S.).  350.  700,  §  11  ;  2  Edm.'St.,  723),  it  is  pro- 
See  8  Washington  Law  lieporter,  460;  vided  that  "  When  any  person  shall  be 
1  Month.  W^est.  Jurist,  3  ;  1  Bisli.  Cr.  convicted  of  two  or  more  oflFences,  be- 
Proc,  3d  ed.,  g  1327  ;  3  South.  L.  Rev.  fore  sentence  shall  be  pronounced  upoa 
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him  for  either  offence,   the  imprison-  to  the  county  jail,  **  for  every  offence 

ment  to  which  he  shall   be  sentenced  whereof  he  is  convicted,  at  one  and  the 

upon  the  second  or  other  subsequent  same  time,  for  not  less  than  one  nor  more 

conviction  shall  commence  at  the  ter- '  than  three  days," — incase  of  a  single 

luination  of  the  first  term  of  imprison-  conviction,  though  for  several  distinct 

ment  to  which  he  shall  be  adjudged,  offences,  imprisonment  for  more  than 

or  at  the  termination  of  the  second  term  three  days  cannot  be  imposed  :  Poland 

uf  imprisonment,  as  the  case  may  be."  v.  Johnson,  10  Abb.  Pr.,  285. 

In  many  of  the  States  it  is  held,  that  A   defendant  who  has   been   found                             I 

whereadefendant  is  found  guilty  upon  guilty,  generally,  upon  an  indictment                             \ 

tivo  counts  in  an  indictment,  it  is  proper  containing  several  counts  for  distinct                            i 

to  render  a  several  judgment  on  each  offences,  and  has  been  sentenced  upon 

count.  some  of  the  counts  to  imprisonment, 

UlinoiB:   Kioez  v.  People,  78  Ills.,  and  has  been  imprisoned  under  such  sen- 

294;   Johnson  v.  People,  83  id.,   431;  tence,  cannot  be  brought  up  at  a  subse- 

8tack  T.  People,  80  id.,  32  ;  Fletcher  v.  quent  term  to  which  the  case  has  not 

People,  81  id.,  116  ;  McCann  v.  People,  been  continued,  and  be  sentenced  anew 

88  id.,  104.  upon  another  count  in  the  same  indict- 

See  Goodhue  v.  People,  94  Ills.,  37.  ment,  even   if  the  first  sentence  was 

Miflsouri  :  State  v.  Boogher,  4  Cent,  erroneous  :    Commonwealth  v.  Foster, 

U  J..  321.  122  Mass.,  317. 

Ohio !  Eldredge  v.  State,  6  Cin.  Law  If  several  sentences  be  imposed  with- 

Bull.,  630.  out  directing  that  one  shall  commence 

PeniiBylvaiiia :  Com.  v.  Birdsall,  69  at  the  expiration  of  another,  they  all 

Penn.  St.  K.,  482.  run  together,  and  at    the  expiration 

United    States,    Circuit  and    Dis-  of  the  longest  the  defendant  is  entitled 

trict :    U.  S.  v,  Bennett,  17  Blatchf.,  to  be  discharged  :  Matter  of  Jackson,  3 

3o7,  361-2.  MacArthur,  24. 

In  New  York  it  is  held,  that  where  Where  a  person  was  sentenced  to  im- 
upon  the  trial  of  an  indictment  contain-  prisonment  in  the  state  prison  for  a 
ing  several  counts,  charging  separate  term  of  one  year,  to  commence  upon 
and  distinct  misdemeanors,  identical  in  the  expiration  of  another  term  ;  and 
character,  a  general  verdict  of  guilty  is  one  year  afterwards  the  first  judgment 
rendered,  or  a  verdict  of  guilty  upon  two  and  sentence  were  adjudged  void: 
or  more  specified  counts,  the  court  has  Held,  on  habeas  corpus,  that  the  sen- 
no  power  to  impose  a  sentence  or  cu-  tence  either  commenced  to  run  imme- 
mulative  sentences  exceeding,  in  the  diately  on  rendition,  and  had  expired, 
aggregate,  what  is  prescribed  by  statute  or  it  was  void  for  uncertainty  ;  and  in 
as  the  maximum  punishment  for  one  either  case  the  prisoner  was  entitled  to 
offence  of  the  character  charged.  his  discharge  from  the  state  prison. 

The  provision  of  the  Revised  Stat-  Where,  on  appeal,  a  conviction  for 

Qtes,  that  upon  a  conviction  of  a  person  crime  is  adjudge  void,  it  is  not  the  de- 

of  two  or  more  offences,  before  sentence  cision  of  the  Supreme  Court  that  makes 

Rhall  have  been  pronounced  upon  him  it  void  :  it  is  void  ab  initio :  Matter  of 

for  either,  the  imprisonment  to  which  Roberts,  9  Nev.,  44. 

he  shall  be  sentenced  upon  the  second  Where  a  party  is  convicted   under 

shall  commence  at  the  termination  of  two  counts  of  the  same  indictment,  it 

the  first  term,  and  so  on,  applies  only  to  is  error  to  impose  more  than  the  maxi- 

separate  convictions  upon  distinct  trials,  mum  punishment  on  one  in  gross;  a 

It  does  not  apply  to  convictions  upon  certain  definite  punishment  should  be 

the  same  trial  of  several  offences  joined  imposed  upon  each  count :  MuUinix  v. 

in  one  indictment :  People  ex  rel.  Lis-  People,  76  Ills.,  211 ;  Martin  v.  People, 

comb  r.  Tweed.  60  N.  Y.,  650.  Id.,  499. 

See  Polinsky  d.  People,  11  Hun,  390,  Where  a  party  is  convicted  at  the 

892,  73  N.  Y.,  65.  same  term  upon  several  indictments  of 

Under  1  R.  S.,  674,  §§  61-63,  which  several  crimes,  each  punishable  by  im- 

provides  that  "  every  person  who  shall  prisonment  in  the  penitentiary  or  state 

profanely  curse  or  swear  shall  forfeit  prison,  it  is  not  error  in  sentencing  the 

oDe  dollar  for  e%*ery  offence,"  and,  in  defendant  to  make  one  term  of  impris- 

default  of  pavment,  may  be  committed  onment  commence  when  another  termi- 

29  Eng.  Rkp.  Gd 
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nates  :  Williams  t.  State,  18  Ohio,  St. 
K.,  40:  Williamson's  Case,  67  Mo.. 
174  ;  Turner's  Case,  45  id.,  331 ;  Minis 
V.  State,  20  Minn.,  498,  5  N.  W.  Re- 
porter, 374  (bottom  p.) ;  Mier  v,  Mc- 
Millan, 51  Iowa,  340, 1  N.  W.  Reporter 
(bottom  p.),  525;  Wilkes's  Case,  4 
Brown  Pari.  Cas.  (Toml.  ed.).  307; 
Matter  of  Jackson,  3  MacArthur,  24 ; 
Matter  of  McCormick,  24  Wise,  492. 

So  on  conviction  under  several  counts 
in  the  same  indictment :  Johnson  v. 
People,  83  Ills.,  431  ;  Stack  i?.  People, 
80  id.,  32. 

One  sentence  cannot  be  made  cumu- 
lative upon  another  which  the  prisoner 
is  already  serving,  unless  the  latter  be 
proved  "by  certificate  or  by  production 
of  the  previous  conviction.  Oral  evi- 
dence that  the  prisoner  lias  a  previous 
sentence  against  him  is  insufficient. 
But  the  court  can  amend  a  sentence  bv 
making  it  commence  from  the  time  of 
the  conviction  under  which  it  was 
passed  :  Regina  v.  Fennell,  2  Vict.  L. 
R.  (Law),  183. 

Where  a  sentence  is  made  cumula- 
tive upon  a  former  sentence,  it  is  not 
sufficient,  in  drawing  up  the  record,  to 
insert  in  it  "  cumulative  upon  former 
sentence."  The  particular  sentence 
must  be  specified:  Regina r.  Desmond, 
3  Vict.  L.  R.  (Law),  48. 

A  sentence  of  imprisonment,  **  to 
commence  after  the  expiration  of  for- 
mer sentences,"  has  been  held  to  be 
too  indefinite  and  uncertain  :  Larev  t. 
Cleveland,  34  Ohio  St.  R..  599  ;  Wil- 
liams V.  State,  18  id.,  40  ;  Picket  v. 
State,  22  id.,  405;  Queen  t?.  Scott,  2 
Upper  Can.  L.  J.  (N.S.),  323. 

But  see  contra,  Johnson  v.  People, 
83  Ills.,  431  ;  Matter  of  Ryan,  10  Nev., 
261  ;  Matter  of  Jackson,  3  MacAr- 
thur, 25,  26;  Rex  v.  Wilkes,  4  Burr., 
2577-8;  Kite  v.  Com.,  11  Mete.  581, 
585  ;  Com.  t?.  Leath,  1  Vir.  Cases,  151. 

Where  one,  under  sentence  ifor  a 
felony,  commits  a  crime,  he  may  be 
tried  before  the  expiration  of  the  sen- 
tence he  is  serving,  convicted,  and  sen- 
tenced for  a  second  term,  to  commence 
at  the  expiration  of  the  first:  Hag- 
gerty  t;.  People,  6  Lans.,  347,  53  N.  Y., 
043. 

But  see,  in  Mnssacliusetts,  Com.  ^. 
Mott,  2  Law  Reporter,  47,  21  Pick., 
493  ;  Getchell's  Case.  16  id.,  452. 

Mr.  Bishop  (1  Bish.  Cr.  Law,  5th 
ed.,  g  953  ;  7th  ed.,  §  731,)  lays  down 


the  rule  thus  :  **  When  a  prisoner,  un- 
der an  unexpired  sentence  of  imprison- 
ment, is  convicted  of  a  second  offence, 
or  when  there  are  two  or  more  convic- 
tions on  which  sentence  remains  to  bo 
pronounced,  the  judgment  may  direct 
that  each  succeeding  period  of  impris- 
onment shall  commence  on  the  termi- 
nation of  the  period  next  preceding  ; 
a  doctrine,  however,  which  has  been 
latterly,  it  is  believed  without  due  con- 
sideration, denied  in  Indiana,  and  if,  in 
such  a  case,  the  earlier  period  is  after- 
ward shortened  by  a  pardon  of  the 
offence,  or  a  reversal  of  the  sentence 
on  writ  of  error,  the  next  following 
one  commences  immediately,  the  same 
as  if  the  earlier  were  ended  by  lapse 
of  time." 

Again  he  says  (1  Bish.  Crim.  Proc., 
§  1139,  2d  ed.  ;  §  878,  1st  ed.): 
"Though  the  ^ntence  to  imprison- 
ment ought  properly  to  specify  at  what 
time  it  is  to  be  carried  out,  yet  time  is 
not  of  the  essence  of  such  a  sentenct^ 
Therefore,  where  a  defendant,  who 
had  been  convicted  of  an  assault,  was 
sentenced  to  be  imprisoned  for  two 
calendar  months  *  from  and  after  the 
first  of  November  next,'  but  did  not 
go  into  prison  according  to  the  sen- 
tence ;  and,  at  a  subsequent  term,  it 
was  directed  that  the  sentence  for  two 
months'  imprisonment  be  immediately 
executed,  the  proceeding  was  held  to 
be  correct.  Hence,  also,  we  have  the 
doctrine  already  mentioned,  that  if  the 
prisoner  was  previously  sentenced  to  a 
period  of  imprisonment,  a  second  sen- 
tence, for  another  offence,  may  he 
made  by  the  court  to  commence  when 
the  former  shall  have  expired." 

1  Bish.  Cr.  Proc,  3d  ed.,  §§  1309-11. 

In  the  King  v.  Bath  (1  Leach,  4ih 
ed.,  441),  it  was  held  that  a  "  sentence 
of  transportation  may  be  a  second  time 
passed  upon  a  prisoner,  although  the 
term  for  which  he  was  before  trans- 
ported is  unexpired."  In  Russell  r. 
Commonwealth  (7  Serg.  &  Rawle.  480). 
it  was  held  that  "  When  a  person  has 
been  sentenced  to  hard  labor  on  a 
former  indictment,  and  the  term  of 
imprisonment  is  not  yet  expired,  sen- 
tence of  imprisonment  at  hard  labor 
may  be  passed  upon  another  indict- 
ment, to  commence  from  the  day  on 
which  the  former  sentence  is  to  ex- 
pire." 

In    Missouri,    in    Ex    parto    Brun- 
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ding  (47  Missouri  Rep.,  255),  where  a 
prisoner,  before  the  expiration  of  his 
term,  escaped,  committed  another  crime 
while  at  large,  was  convicted  and  sen- 
tenced therefor,  although  still  under 
sentence   for   his  first    offence.      The 
court  held  the  second  conviction  legal, 
and  that  the  term  thereof  commenced 
at   the  expiration  of  the  first.      The 
court  said  (pp.  255-250):    "The  peti- 
tioner asks  to  be  discharged  from  the 
custody  of  the  warden  of  the  peniten- 
tiary, on  the  ground  that  the  time  for 
which    he    was    lawfully  imprisoned 
has  expired.     The  facts  are  these :   In 
1864  he  was  indicted  for  two  separate 
offences,   in    the    St.   Louis   Criminal 
Court,  and  convicted  and  sentenced  to 
two  years  imprisonment  in  the  peniten- 
tiary for  each  offence.     Before  tlie  ex- 
piration of  the  term  of  his  imprison- 
ment  he  unlaw fully^made  his  escape  ; 
and  while  so  absent  and  running  at 
large,    he    committed    the   offence  of 
grand  larceny,  was  indicted,  convicted, 
sentenced,  and  again  returned  to  the 
penitentiary.     He  has  duly  served  out 
the  time  for  which  he  was  sentenced 
under  the  first  two  convictions,  and  is 
now  detained  for  the  last.     This  deten- 
tion lie  alleges  to  be  illegal,  for  the 
reason  that  he  was  already  under  sen- 
tence.    We  do  not  see  that  the  statute 
(1  Wagn.  Stat.,  513.  §  9),  nor  the  case 
of  Ex  parte  Myers  (44  Mo.,  279),  and 
Ex  parte  Turner  (45  Mo.,  831),  have 
anything  to  do  with  the  case  here  pre- 
sented.     The    statute    provides    that 
where  a  prisoner  is  convicted  of  two  or 
more  offences  at  the  same  term,  tlie 
conviction   in  all  the  cases  ifaust  pre- 
cede the  sentence  in  either.     But  here 
the  prisoner  was  not  in  actual  custody. 
He  had  escaped  and  was  free,  and,  true 
to  his  nature,  he  could   not  enjoy  lib- 
erty without  committing  crime ;  and 
to  say  that,  under  such  circumstances, 
there  is  no  law  to  justify  his  punish- 
ment, is  rather  a  startling  proposition. 
tAtablish  the  doctrine  that  an  escaped 
cjmvict  may  commit  any  crime,  and 
inat  he  cannot  be  tried  and  punished 
because  he  rightfully  ought  to  be  in 
the  penitentiary  instead  of  running  at 
large,  and  it  will  lead  to  the  most  dis- 
sinrous  results.    I  am  not  aware  of  any 
>tatQtory  provision  to  support  such  a 
pnnciple,  and  the  counsel  have  referred 
^i  none. 

It  seems  to  be  settled  that  a  prisoner 


under  an  unexpired  sentence  of  impris- 
onment, where  he  commits  an  offence, 
may  be  convicted,  and  that  the  sue- 
ceeding  period  of  imprisonment  will 
commence  on  the  termination  of  the 
peri6d  next  preceding  (1  Bishop  on 
Crim.  Law,  i^  731  note ;  1  Bish.  on 
Crim.  Pr.,  ^  878).  It  follows  that  the 
petitioner  is  not  entitled  to  his  dis- 
charge, and  that  he  must  be  remanded :" 
Matter  of  Ryan,  10  Nev.,  261. 

The  heinonsness  of  the  offence  com- 
mitted after  the  first  conviction,  can- 
not change  the  rule  of  law.  In  the  case 
of  the  State  v.  Connell  (49  Mo.,  282), 
the  defendant,  while  in  confinement 
under  a  conviction  for  murder,  killed 
a  fellow  convict.  He  was  indicted, 
tried  and  sentenced  to  be  hung.  On 
appeal  he  urged,  among  others,  the 
same  point  as  that  here  taken.  It  was 
overruled,  the  court  (p.  285)  saying  : 
"The  record  shows  that  the  plaintiff 
in  error  is  a  convict  in  the  State  peni- 
tentiary; that  he  committed  a  wilful 
murder  in  Boone  county,  for  which  he 
was  tried,  condemned  and  sentenced  to 
be  hung  ;  and  that  upon  certain  repre- 
sentations his  punishment  was  com- 
muted by  the  governor  to  imprisonment 
for  life  in  the  State  penitentiary. .  After 
he  was  imprisoned  in  the  penitentiary, 
he  killed  Lafayette  Bums,  a  fellow 
convict,  for  which  killing  he  was  in- 
dicted in  the  Cole  County  Circuit  Court, 
and  upon  his  trial  was  found  guilty  of 
miirder  in  the  first  degree,  and  he  has 
brought  his  case  to  this  court  by  writ 
of  error."  After  discussing  an  objec- 
tion to  the  formation  of  the  grand  jury 
which  found  the  indictment,  the  court 
(pp.  288-290)  proceeds:  "The  next 
question  presented  for  our  inquiry  is 
the  jurisdiction  of  the  court.  The 
ground  is  assumed  that,  because  the 
plaintiff  in  error  is  an  inmate  of  the 
penitentiary,  under  sentence  for  life, 
he  is  not  amenable  to  the  courts  of  the 
country,  and  is  not  punishable  for  his 
criminal  acts  while  in  actual  confine- 
ment. This  argument  is  based  on  the. 
idea  that,  as  he  is  civilly  dead,  he  is 
not  responsible  for  anything  he  may 
do  while  his  liability  continues.  The 
cases  of  Ex  parte  Myers  (44  Mo.,  27J>)» 
and  Ex  parte  Branding  (47  id.,  255), 
have  no  bearing  on  the  question  pre- 
sented here.  The  Myers  case  was  de- 
cided upon  the  statute.  The  criminal 
court  had  sentenced  the  defendant  at 
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one  term,  and  then  held  him  in  custody  person  of  a  convict  sentenced  to  im- 

on   another  indictment  and  tried  and  prlsonraent  in  the  penitentiarj  is  under 

sentenced  him  at  a  subsequent  term,  the  protection  of  the  law,  and  any  in- 

and  he  was  sent  up  and  imprisoned  on  jury  to  his  pereon  not  authorized  by 

both  sentences.     We  held  that  under  law,  shall  be  punishable  in  the  same 

the  provisions  of  the  statute  the  last  manner  as  if  he  was  not  sentenced  or 

conviction   was   wrong;  that   the  law  convicted    (Wagn.    Stat.,   515,   §  23). 

required  that   when    there  were  two  The  provision  for  punishment  applies 

convictions  they  must  both  be  obtained  to  all  who  commit  the  offence  and  in- 

at  the  same  term,  and  take  place  before  jury,  whether  it  be  a  fellow  convict  or 

the  sentence  is  pronounced  in   either  any  other  person.    As  further  authority 

case.     In  Brunding's  case  the  prisoner  showing  that  the  statute  clearly  makes 

was  confined  in   the  penitentiary  and  convicts   responsible   for  crimes  com- 

escaped,  and  committed  another  crime  mitted  while  serving  their  time  in  the 

wiiile  out,  for  which  he  was  indicted,  penitentiary,   it    is  only   necessary  to 

tried,    convicted    and    again    sent    to  refer  to  the  article  on  the  treatment 

prison.     When   he  was  placed  in  the  and  conduct  of  convicts.     Section  14 

hands  of  the  officers  they  recognized  of  that  act  provides  that  whenever  any 

him   and   compelled  him  to  serve  out  convict  confined  in    the    penitentiary 

his  unexpired  term,  and  then  held  him  shall  be  considered  an  important  wit- 

to  serve  out  his  last  sentence.  ness  in  behalf  of  the  State,  upon  any 

"This  we  held  they  had  a  right  to  criminal  prosecution  against  any  other 
do,  and  we  maintain  the  doctrine  that  convict,  he  shall  be  brought  oat  on 
where  a  prisoner  under  an  unexpired  Tifiheas  corpus  to  testify.  Section  15 
sentence  commits  an  offence  he  may  declares  that  such  convict  may  be  ex- 
law  fully  be  convicted  thereof,  and  that  amined,  and  shall  be  considered  a  com 
the  succeeding  period  of  imprisonment  petent  witness  against  any  fellow  con- 
will  commence  on  the  termination  of  vict  for  any  offence  committed  while  in 
the  period  next  preceding.  It  will  be  prison  (Wagn.  Stat.,  989,  §§  14,  15). 
perceived  that  both  convictions  were  of  These  provisions  all  plainly  show  that 
the  same  grade,  punishable  in  the  the  statute  holds  to  accountability  con- 
penitentiary,  and  were  for  defined  and  victs  committing  crimes,  in  the  same 
limited  periods.  But  had  the  first  sen-  manner  as  other  persons.  And  where 
tence  been  for  life,  we  cannot  see  that  a  prisoner  is  under  sentence  for  one 
it  would  have  precluded  the  second  crime,  it  is  no  bar  to  his  trial,  convic- 
conviction.  tion    and    sentence    for    another    and 

"The  executive  might  have  pardoQ^d  higher    grade    of    crime,     committed 

the  prisoner  for  the  first  offence,  and  while  he  is  undergoing  imprisonment 

in  that  case  he  would  be  immediately  for   the  first.      This  was  always  the 

held  on  the  second  sentence.     But  the  doctrine  under  the  common  law.  While 

question   here  presented  is  a  wholly  the  courts  held  that  the  plea  autrffois 

different  one.     It  is  whether  a  criminal  attaint,  or  a  former  attainder,  was  a 

confined  for  one  crime,  who  commits  good  plea  in  bar,  whether  it  was  for  the 

another  and  a  greater  crime,  to  which  same  or  any  other  felony,  yet  there 

the  law  affixes  a  severer  penalty,  shall  were  certain  well  recognized  and  estab- 

escape  his  merited  punishment.      To  lished  exceptions  to  the  rule,  among 

say  that  he  has  an  entire  immunity  is  which  were  that  an  attainder  in  felony 

a     proposition    monstrous     in    itself,  was  no  bar  to  an  indictment  for  trea- 

Not  with  standing  a  man  may  be  sen-  son,  because  the  judgment  and   man- 

tenced  and  imprisoned  for  a  criminal  ner  of  death  was  different,  and  the  for- 

offence,  he  is  still  amenable  to  and  un-  feiture  was  more  extensive.     Another 

der  the  protection  of  the  law.     Though  exception    which    obtained    was    that 

laboring  under  disabilities  as  to   his  where  a  person  attainted  of  any  felony 

civil  rights,  the  law  assumes  over  him  was  afterwards  indicted  as  principal  in 

a   control   and    guardianship.      He   is  another,  in  which  there  were  also  ac- 

criminally  answerable  for  his  acts,  and  cessories  prosecuted  at  the  same  time, 

is  protected   from  injury  or  violence.  In  that  case  it  was  held  that  the  plea 

The  law  regards  him  still  as  a  living  of  autrefois  attaint   was   no  bar,    but 

human   IxMiig    and    as    a    responsible  that  he  should  be  compelled  to  take  his 

agent.     The  statute  declares  that  the  trial  for  the  sake  of  public  justice,  be- 
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caase  tbe  accessories  to  such  second  turned,  and  sentenced  for  one  year,  to 
felony  could  not  be  convicted  until  commence  at  the  expiration  of  the  first 
after  the  conviction  of  the  principal,  sentence.  The  second  trial  and  con- 
Ilence  followed  the  rule  that  a  plea  of  viction  was  held  legal. 
autrffins  attaint  was  never  good  but  Where  a  defendant,  after  conviction 
when  a  second  trial  would  be  superflu-  of  murder  in  the  second  degree,  es- 
0U8  (4  Sharsw.  Blackst.,  8«36).  It  is  caped  and  could  not  be  produced  on 
well  known  that  many  of  the  convicts  the  day  fixed  for  sentence,  and  sentence 
are  employed  outside  the  prison  walls,  was  thereupon  postponed  until  such 
in  the  public  streets.  Should  one  of  time  as  he  could  be  produced  ;  and,  be- 
tbem,  whilst  thus  employed,  kill  an  ing  produced  at  a  subsequent  term,  he 
innocent  citizen  passing  by,  will  it  be  objected  that  at  the  expiration  of  the 
for  a  moment  contended  that  he  could  former  term  the  court  lost  all  jurisdic- 
Dot  be  punished  for  the  last  great  tion  of  the  cause  and  could  not  after- 
offence  ?  Tlie  denial  of  this  would  be  wards  render  any  judgment : 
so  startling  as  to  shock  the  moral  sense.  Held,  that  the  objection  was  frivo- 
And  yet  the  person  of  the  convict  is  lous.  The  statutory  requirement  that 
just  as  much  under  the  protection  of  a  day  be  fixed  for  sentence  is  for  the 
the  law  as  that  of  the  purest  citizen,  benefit  of  the  convicted  person  ;  and  if 
and  he  is  alike  shielded  from  violence  he  by  escape  deprives  himself  thereof, 
and  injury.  In  any  aspect  or  view  of  he  cannot  complain  of  being  sentenced 
the  case  1  can  see  nothing  to  prevent  a  at  any  day  of  any  term  of  court  there- 
conviet  in  the  penitentiary  from  being  after  :  State  v.  Pierce,  8  Nov.,  201. 
prosecuted  or  punished  for  the  commis-  In  Ex  parte  Myers  (44  Missouri,  279), 
sion  of  a  crime  while  he  is  serving  out  the  prisoner  was  convicted,  at  the 
his  sentence.  I  think,  therefore,  that  March  term,  1868,  of  grand  larceny 
the  court  had  full  jurisdiction,  and  and  sentenced  at  the  same  term  to  im- 
proceeded  regularly "  prisonment  for  two  years.     Instead  of 

Thomas  v.  People,  67  N.  Y.,  219  ;  being  sent  to  the  penitentiary,  so  his 
Kennedy  v.  Howard,  24  Alb.  L.  J.,  399,  time  would  be  running,  he  was  de- 
Index,  tained  in  jail  until  May  term,  and  then 

See  also  State  v.  Wilson,  38  Conn.,  tried  upon  another  indictment  for  an 

126.  offence  committed  before  the  first  trial. 

In  Dolan's  Case  (101  Mass.,  219),  The  court  very  properly  held  that  such 
Dolan  escaped  from  state  prison,  was  injustice  could  not  be  perpetrated  un- 
tried for  the  escape  before  being  re-  der  the  statute  of  that  State. 


[6  Queen's  Bench  Division,  618.] 
Aug.  6,  1880. 
[IN  THE  COURT  OF  APPEAL.] 

Wilson  v.  Lord  Bury  and  Others. 

Company — Director — S/iarehoider —  Contract —  Tinist. 

A  company  had  been  formed  for  the  purpose  of  receiving  money  from  depositors 
and  inventing  it  upon  security.  The  defendants  were  directors  of  the  company. 
The  plaintiff  deposited  with  the  company  the  sum  of  £1,000  upon  the  terms  that 
it  should  remain  in  their  hands  for  five  years,  that  they  should  meanwhile  pay 
hiin  interest  at  the  rate  of  6  per  cent.,  that  by  way  of  security  they  should  transfer 
to  him  a  mortgage  made  to  them,  and  that  if  the  mortgage  should  become  ineffective 
before  the  expiration  of  the  five  years  they  would  replace  it  by  another.  The  mort- 
gage, u|K>n  which  the  £1,000  belonging  to  the  plaintiff  was  secured,  was  paid  off 
ht-fore  the  expiration  of  the  five  years,  but  the  company  did  not  replace  it  by 
another,  and  dealt  with  the  proceeds  as  part  of  the  funds  of  the  company.  The 
company  ultimately  went  into  liquidation,  and  the  plaintiff  then  sued  the  defendants 
to  ri'cover  from  them  the  sum  of  £1,000  paid  by  him  to  the  company,  on  the  ground 
that  it  was  lost  to  him  by  reason  of  the  defendants'  gross  negligence.     At  the  trial 
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it  was  proposed  to  show  that,  at  the  time  when  the  raortg^e  securin^^  the  plaintiflf' 9 
£1,000  was  paid  off,  the  company  was  insolvent:  the  judge  rejectea  the  evidence, 
directed  the  jury  to  find  for  the  defendants,  and  entered  judgment  for  them : 

Held,  per  Bramwell  and  Brett,  L.JJ.  (Baggallay,  L.J.,  dissenting),  that  the  ruling 
of  the  judge  at  the  trial  was  right,  and  that  the  judgment  must  be  affirmed. 

By  Bramwell,  L.J.,  that  if  a  trust  had  been  created  between  the  plaintiff  and 
€119]  *the  company,  the  defendants,  as  directors,  could  not  be  held  personally 
responsible  for  a  breach  of  it. 

By  Brett,  L.J.,  that  a  contract,  and  not  a  trust,  existed  between  the  plaintiff  and 
the  company,  and  that  the  defendants  could  not  be  held  liable  as  constructive  trus- 
tees for  aiding  and  abetting  in  the  breach  of  a  trust. 

By  Baggallay,  L.J.,  tiiat  the  relation  of  trustee  and  cestui  que  trust  existed  be- 
tween the  company  and  the  plaintiff,  that  a  breach  of  trust  had  been  committed  by 
the  company,  that  the  defendants  wero  parties  to  the  breach  of  trust,  and  that  the 
evidence  rejected  at  the  trial  ought  to  have  been  admitted,  as  it  tended  to  show 
whether  the  defendants  had  derived  any  personal  benefit  from  the  breach  of  trust. 

Rule  for  a  new  trial  granted  by  the  Court  of  Appeal  on 
the  ground  of  misdirection  and  improper  rejection  of  evi- 
dence, upon  appeal  from  the  Queeus  Bench  Division. 

The  facts  and  the  proceedings  at  the  trial  are  fully  stated 
in  the  judgment  of  Brett,  L.  J.,  and  the  arguments  are  suffi- 
ciently noticed  in  the  judgments  of  the  Lords  Justices  here- 
after set  out. 

June  23,  26,  28.  Sir  J.  Holker^  Q.C.  {Lumley  Smithy 
Q.C.,  with  him),  showed  cause  on  behalf  of  the  defendant 
Lord  Bury. 

Sir  H.  James,  A.G.  (-S.  T.  Heid,  with  him),  showed  cause 
on  behalf  of  the  defendant  Montgomerie. 

Whiiehorne  {C.  Russell,  Q.C,  and  Silvester,  with  him), 
supported  the  rule. 

In  addition  to  the  authorities  commented  upon  in  the 
judgment  of  Brett,  L.J.,'the  following  cases  were. cited 
during  the  arguments :  In  re  Wincliam  Shipbuiiding, 
Boiler  and  Salt  Co.,  Hallmark'' s  Case{') ;  Picker  in  ff  v.  Ste- 
phenson (") ;  Kliodes  v.  Forwoodi^) ;  Betts  v.  De  Vitre{*) ; 
Stewart  v.  Austin  (*) ;  Land  Co.  of  Ireland  v.  Lord  Fer- 
moy  (•) ;  Ashurst  v.  Mason  ('). 

Cur.  adv.  vulL 

Aug.  6.  The  following  judgments  were  delivered : 
Brett,  L.  J.:  In  this  case  the  plaintiff  sued  Lord  Bury, 
Mr.  Montgomerie,  and  Mr.  Muckleburugh,  as  directors  of  a 
comDany  called  the  Colonial  Trust  Corporation,  Limited, 
520]  to  recover  the  *sum  of  £1,000.  The  statement  of 
claim  founded  the  plaintiflf  s  alleged  right  of  action  on  a 

0)  9  Ch.  D.,  829;  26  Eng.  R.,  142.  (»)  Law  Rep.,  3  Eq.,  299. 

(»)  Law  Rep.,  14  Eq.,  822 ;  8  Eng.  R.,  («)  I^w  Rep.,  8  Eq..  7. 

764.  (1)  Law  Rep.,  20  Eq.,  225 ;  18  Eng.  R., 

(»)  1  App.  Gas.,  256 ;  16  Eng.  R.,  126.  746. 
(*)  Law  Rep.,  3  Ch.,  429,  at  p.  442. 
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charge  of  gross  negligence  by  the  defendants.  The  defend- 
ant, Mucklebnrugli,  did  not  appear  to  the  action.  The  case 
as  against  the  other  defendants  was  tried  before  the  Lord 
Chief  Justice  of  England  and  a  jury.  The  Lord  Chief  Jus- 
tice at  the  end  of  the  case  directed  the  jury  to  lind  for  the 
defendants.  The  Queen's  Bench  Division  refused  to  grant 
a  rule  for  a  new  trial  on  the  ground  of  misdirection  or  im- 
proper rejection  of  evidence.  Upon  appeal  a  rule  nisi  was 
granted  by  the  Court  of  Appeal,  as  for  misdirection  and  an 
improper  rejection  of  evidence,  against  which  cause  was 
afterwards  shown.  The  ultimate  question  is,  whether  upon 
the  evidence  which  was  given,  or  upon  that  and  what  was 
rejected,  if  it  was  improperly  rejected,  a  jury  could  have  been 
properly  allowed  to  give  a  verdict  in  favor  of  the  plaihtiflf. 

The  evidence  given  was  that  the  company  called  the  Colo- 
nial Trusts  Corporation,  Limited,  was  a  company  incor- 
porated in  order  to  replace  a  company  called  the  Colonial 
Securities  Company,  Limited.  The  memorandum  of  asso- 
ciation of  the  new  company  stated  the  objects  for  which  it 
was  established,  and  among  others  that  it  was  established  for 
(3)  the  lending  and  investing  money,  whether  belonging  to 
the  company  or  intrusted  to  the  company,  aa  agents  for 
other  companies  or  persons  ;  (4)  the  securing  by  guarantee, 
or  otherwise,  the  repayment  of  moneys  invested  on  securities, 
whether  such  investments  be  made  through  the  agency  of 
the  company  or  not ;  (6)  the  negotiating  loans,  managing 
properties,  collecting  and  receiving  rents,  and  transacting  all 
manner  of  agency  and  commission  business  ;  (6)  the  acquir- 
ing and  dealing  with  land  in  England  or  elsewhere.  The 
capital  of  the  company  was  to  be  £300,000  in  60,000  shares. 
The  articles  of  association,  after  giving  to  the  directors  the 
management  of  all  the  affairs  and  business  of  the  company, 
gave  them  power  in  terms  (C)  to  invest  the  moneys  of  the 
company,  or  moneys  intrusted  to  the  company  for  that  pur- 
pose, in  any  securities,  or  in  any  manner  which  they  may 
think  fit,  except  by  purchasing  the  shares  of  the  company, 
and  to  realize  and  deal  with  the  securities  and  investments  of 
the  company  at  their  discretion;  (D)  to  borrow  on  behalf 
of  the  company  such  sums  of  *money  as  they  deem  [521 
advisable  for  any  of  the  objects  or  purposes  of  the  compan3% 
at  such  rate  of  interest,  and  generally  on  such  terms  and 
conditions  as  they  may  from  time  to  time  think  fit,  &c.; 
(E)  to  secure  the  repayment  of  any  moneys  so  borrowed, 
and  the  payment  of  interest  thereon  in  such  manner,  &c.; 
(P)  to  guarantee  the  repayment  of  money  lent,  and  the  pay- 
ment of  interest  on  money  lent,  either  together  or  separately, 
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whether  the  loans  are  effected  through  the  agency  of  the 
company  or  not.  The  directors  were  to  cause  true  accounts 
to  be  kept  (A)  of  all  sums  of  money  lent  or  advanced  by  or 
through  the  company,  and  of  the  matters  in  respect  of 
which,  and  the  securities  upon  which  the  same  were  respect- 
ively lent  and  advanced  ;  (B)  of  all  sums  of  money  borrowed 
by  or  through  the  company,  and  of  the  matters  in  respect 
of  which,  and  of  the  securities  upon  which  the  same  were 
respectively  borrowed.  Muckleburugh  was  appointed  the 
managing  director,  Montgomerie  a  director,  Lord  Bury 
chairman  and  director.  Assuming  to  act  under  the  author- 
ity thus  given  to  them,  the . directors  issued  a  ''prospec- 
tus" which  stated  that  ''the  corporation  aots  as  agent  for 
the  investment  of  money  in  large  or  small*  sums,  for  not  less 
than  five  years,  in  first  mortgages  on  freehold  lands  of  anaple 
value,  and  with  registered  titles,  in  Canada  and  other  colo- 
nies, guaranteeing  the  principal  and  also  interest  at  the  rate 
of  6  per  cent,  per  annum,  payable  half  yearly,  on  1st  Janu- 
ary and  1st  July Applications  for  mortgages,  &c., 

may  be  made  in  the  annexed  form First  mortgages 

on  freehold  real  estate  for  fixed  periods  issued  at  par 

"  To  the  directors,  &c.,  I  herewith  remit  to  you  £  to  be 

invested  for  years  in  first  mortgages  on  freehold  real 

estate  in  Canada  ;  interest  at  the  rate  of  6  per  cent,  per  an- 
num to  commence  from  the  date  when  you  receive  the 
money."  The  plaintiff  in  answer  to  such  a  prospectus  filled 
up  such  a  form  on  the  3d  of  March,  1874,  with  the  sum  of 
£1,000  and  for  five  years.  A  memorandum  was  attached 
to  such  application  by  the  plaintiff's  brokers,  "Application 
for  £1,000  6  per  cent,  mortgage,  for  five  years."  On  the 
same  day  a  receipt  was  given  by  and  acccepted  from  the 
company:  "  Received  of  A.  Wilson,  Esq.,  the  sum  of  £1,000 
for  investment  for  five  years,  at  6  per  cent,  on  mortgage  in 
the  colonies,  effected  through  this  company." 
522]     *The  following  documents  then  passed  : 

''Transferor  mortgage  ....  This  indenture,  made  the 
6th  of  March,  1874,  between  the  Colonial  Company,  Limited, 
and  A.  Wilson,  witnesseth  that  in  considei-ation  of  the  sum  of 
£1,000  paid  by  the  transferee  to  the  company,  the  company 
doth  hereby  grant  and  assign  to  the  said  tranferee,  &c.,  all 
that  mortgage  debt,  amounting  to  £1,000,  secured  by  the 
indenture  of  bargain  and  sale  by  way  of  mortgage,  dated 
the  29th  of  August,  1873,  made  between  Catherine  Dill  of 
Pietermaritzberg  in  Natal  and  the  company,  and  all  interest 
henceforth  to  become  due  for  the  same  according  to  the 
terms  of  the  said  mortgage.     And  in  consideration  of  the 
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said  company  being  permitted  to  receive  and  retain  for  its 
own  use  all  sams  payable  in  respect  of  interest  on  tlie  said 
indenture  of  mortgage  over  and  beyond  the  rate  of  6  per 
cent,  per  annum,  the  said  company  doth  hereby  guarantee 
the  payment  to  the  said  transferee  of  the  said  mortgage  debt 
and  of  interest  thereon  in  the  meantime  at  tlie  rate  of  6  per 
cent,  per  annum,  payable  half  yearly,  on  the  1st  of  Janu- 
ary and  the  1st  of  July.  And  it  is  further  agreed  that  the 
company,  as  the  agent,  and  on  behalf  of  the  transferee,  shall 
collect  and  require  payment  of  the  said  mortgage  money 
and  interest.  And  it  is  further  agreed  and  declared  that 
until  payment  to  the  said  transferee  of  the  said  mortgage 
money  and  interest,  the  company  stands  seised  of  the  legal 
estate  in  the  lands  comprised  in  the  said  mortgage  in  trust 
for  the  transferee,"  &c.  To  this  was  added  a  receipt :  ''  Re- 
ceived of  A.  Wilson,  Esq.,  the  sum  of  £1,000  for  investment 
on  mortgage  in  the  colonies  for  live  years." 

'*  Mortgage  bond,  dated  the  29th  of  August,  1873.  Know 
all  men,  &c.,  that  N.  R.,  as  attorney  for  Catherine  Dill,  de- 
clared that  the  said  C.  Dill  was  indebted  to  T.  Shepstone, 
as  trustee  for  the  Colonial  Securities  Company,  in  the  sum 
of  £1,000,  for  money  lent  to  be  repaid  to  the  said  company 
or  assigns,  with  interest  at  6  per  cent,  payable  half  yearly, 
on  the  30th  of  June  and  the  Slst  of  December,  until  paid 
off,  which  payment  the  borrower  shall  be  allowed  and 
obliged  to  make  at  the  expiry  of  two  years :  and  for  security 
a  mortgage  of  land,  &c.:  and  the  principal  may  give  three 
months'  notice  previous  to  the  expiry  of  the  said  bond  to 
the  mortgagees  of  her  intention  to  pay  off,  &c.,  otherwise  to 
be  *subject  to  twelve  months'  notice  on  either  sideaf-  [523 
ter  the  expiry  of  such  bond,  to  wit,  the  23d  of  August,  1875." 

"Gruarantee  of  principal  and  interest  to  investor,  A.  Wil- 
son. Principal,  £1,000.  Interest  at  6  per  cent,  per  annum. 
In  consideration  of  the  deduction  hereinafter  mentioned 
from  the  amount  of  interest  payable  under  the  indenture  of 
mortgage,  the  particulars  of  which  are  specified  on  the 
other  side,  the  Colonial  Trusts  Corporation,  Limited,  do 
hereby  guarantee  to  A.  Wilson  the  payment,  at  the  regis- 
tered office  in  England  of  the  company,  of  the  principal 
sums  for  the  time  being  secured  by  the  said  indentures  re- 
spectively, and  also  of  the  interest  upon  the  said  principal 
sums,  &c.,  until  such  mortgages  shall  have  expired,  been 
foreclosed,  or  otherwise  discharged  in  course  of  law,  such 
principal  to  be  paid  within  two  months  after  the  date  when 
the  same  shall  become  due  in  Natal,  &c.  And  in  considera- 
tion of  the  aforesaid  guarantee  the  said  A.  Wilson  hereby 
29  Eng.  Rep.  56 
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authorizes  the  said  company  to  collect  the  principal  moneys 
and  interest  for  the  time  being  secured  by  and  payable  un- 
der the  said  indentures,  and  thereout  to  deduct  and  retain  for 
the  use  of  the  said  company  all  sums  by  way  of  interest  un- 
der the  said  indenture  oC  mortgage  over  and  above  6  per  cent. , 
and  in  case  of  default  to  take  all  necessary  proceedings. 


Mortgf^e. 

Maturity. 

Mortgigor. 

InvMtor. 

Amoimi  of  PiiDdpal 

aoth  August. 
1873. 

23d  August, 
!8T5. 

Catlierioe 
Dill. 

ColODisl  Treats 
Corporation. 

£1,000. 

N.B. — "  Tile  mortgage  has  been  transferred  by  deed,  dated 
the  6th  of  March,  1674,  to  A.  Wilson. 

N.B. — "The  guarantee  to  be  conditional  on  the  investor 
whenever  required  giving  stich  powers  of  attorney,  &c.,  as, 
&c.,  for  enabling  the  company  to  enforce  the  covenants  of 
the  above  indenture,  and  to  cease  whenever  such  parlies 
shall  decline  to  give  or  shall  revoke  such  powers,"  &c. 

From  the  time  of  forwarding  the  £1,000  until  the  com- 
pany went  into  liquidation  the  plaintiff  was  paid  the  stipu- 
524]  lated  interest  at  *6  per  cent.  On  the  16th  of  April, 
1877,  Shepstone,  the  agent  of  the  company  in  Natal,  wrote 
to  the  secretary  of  the  company  in  London  a  letter,  in 
which,  after  setting  out  a  personal  claim  for  remuneration, 
he  stated  "I  have  in  hand  some  of  the  securities,  company's 
funds  (not  that  of  the  company's  principals),  and  I  have 
applied  portion  towards  paying  me  a  fair  remuneration,  &c. 
I  inclose  detailed  account,  by  which  you  will  see,  &c.  I 
also  inclose  statement  of  account  showing  the  receipt  of  the 
amount  of  Dill's  bond,  and  bank  draft  for  £678  45,  Bd. 
transmitting  to  you  the  balance."  The  letter  inclosed  an 
account  of  Shepstone's  personal  claim,  amounting  to  £81S, 
and  the  following; 

"The  Colonial  Trusts  Corporation,  Limited,  to  Shepstone. 
By  principal  sum  of  C.  Bill's  bond,  £1,500. 
£     s.   d. 
imount  of  act.  herewith     .     816    0    0  ) 
ft  herewith       ...         678    4    3  [£1,500" 
hange  on  do.       .        .        -        6  15    7 ) 
,nk  draft.     The  proceeds  of  the  draft  were  paid  by 
^tary  into  the  company's  general  account  at  their 
The  company  kept  no  separate  account  at  the 
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tank  of  moneys  paid  to  them  by  customers,  in  respect  of 
which   the  principals  received  mortgage  securities.      The 
company's  ledger  had  an  entry  of  the  transaction  with  the 
plaintiff  stating  that  his  security  was  DilFs  mortgage  in 
Natal.      The  defendants  were,    by  entries  in  the  minute- 
book,  shown  to  have  been  present  at  meetings  of  the  direc- 
tors, when  the  letter  from  Shepstone  was  entered  as  read, 
and  when  the  company's  books  were  accessible,  and  when 
the  company's  pass-book  showed  the  receipt  of  the  pro- 
ceeds of  the  bank  draft.     No  other  evidence  was  given  or 
proposed  of  the  knowledge  of  Lord  Bury  or  Mr.  Mont- 
gomerie  of  any  part  of  the  above  transactions.     A  balance 
sheet,    dated  31st  of   December,  1877,   which  had  accom- 
panied a  report  of  the  directors  to  a  general  meeting  of  the 
company  held  on  the  7th  of  June,  1878,  was  put  in  evi- 
dence.    In  the  profit  and  loss  account  there  was  an  item  on 
the  debit  side  ''directors'  fees  £1,000."     No  other  evidence 
was  given  as  to  any  payment  of  fees  to  the  two  directors, 
Lord  Bury  and  Mr.  Montgomerie.     In  1878  the  company 
went  into  liquidation.     The  plaintiff  called  as  a  witness  Mr. 
Kemp,  the  official  *liquidator,  and  proposed  to  show     [525 
by  his  evidence,  founded  exclusively  on  an  examination  of 
the  books  and  vouchers,  that  at  the  time  of  the  payment 
into  the  bank  of  the  proceeds  of  the   bank  draft  from 
Shepstone,  in  1877,    the  company  was  in  fact  insolvent. 
The  plaintiff  did  not  offer  to  show  that  this  insolvency  was 
in  fact  known  at  that  time  to  the  two  directors.     No  other 
evidence  of  any  kind  was  offered  which  was  rejected.     The 
objection  as  to  rejection  of  evidence  must  be  confined  to  the 
rejection  of  this  evidence  alone.     The  Lord  Chief  Justice 
rejected  the  proposed  evidence  on  the  ground  that  it  was 
immaterial.     No  notice  was  given  to  the  plaintiff  that  Dill's 
mortgage  had  been  paid  off.     No  substituted  security  was 
given  or  offered  to  the  plaintiff.     No  further  evidence  was 
offered  as  to  the  personal  knowledge  or  interference  of  the 
two  directors  in  any  part  of  the  transactions.     The  Lord 
Chief  Justice  thereupon  directed  the  jury  that  there  was  no 
sufficient  evidence  on  which  they  could  legally  find  a  ver- 
dict for  the  plaintiff,  directed  them  to  find  for  the  defend- 
ants, and  entered  judgment  for  the  defendants. 

Upon  this  evidence  it  is  clear  that  there  was  at  least  a 
contract  between  the  company  and  the  plaintiff,  that  the 
company  would  on  payment  off  of  the  mortgage  debt  due 
from  Catherine  Dill  to  the  company  give  to  the  plaintiff 
another  mortgage  security  equal  to  so  much  of  Dill's  mort- 
gage as  had  been  transferred  to  the  plaintiff,  that  such  con- 
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tract  had  been  broken  by  the  company,  that  the  plaintiff 
would  at  least  have  been  entitled  to  sue  the  company,  if  it 
had  remained  solvent,  for  such  breach,  and  that  tlie  plaintiff 
would  have  been  entitled  during  the  five  years  to  insist  on  a 
specific  performance  of  the  undertaking  to  give  him  another 
mortgage,  and  at  the  end  of  five  years  to  recover  £1,000. 
It  is  clear  that  there  was  no  contract  between  the  plaintiff 
and  the  defendants  personally  to  the  like  effect.  It  is 
equally  clear  that  there  was  no  contract  of  principal  and 
agent  between  the  plaintiff  and  the  defendants  personally. 
These  matters  have  been  too  often  decided  to  require  further 
discussion.  It  was  strenuously  urged  on  behalf  of  the 
plaintiff  that  the  defendants  were  as  a  necessary  conse- 
quence of  their  position  as  directors  of  the  company  per- 
sonally trustees  of  the  plaintiff  and  had  been  guilty  of  a 
breach  of  trust.  Being  clearly  of  opinion,  as  above  stated, 
526]  that  there  was  *no  contract  between  the  plaintiff  and 
the  defendants,  and  that  there  was  not  the  relation  of  prin- 
cipal and  agent  between  the  plaintiff  and  the  defendants, 
the  question  is  whether  there  was  the  relation  between  the 
cestui  que  trust  and  trustee.  I  know  of  no  principle  or  au- 
thority for  saying  that  such  a  relation  can  be  constituted  by 
any  agreement  or  any  intercourse  between  the  parties  less 
direct  than  the  agreement  or  intercourse,  which  forms  the 
relation  of  principal  and  agent.  As  the  agent  of  an  agent 
is  not  thereby  the  agent  of  the  original  principal,  so  is 
neither  the  agent  or  trustee  of  a  trustee  thereby  the  trustee 
of  the  original  cestui  que  trust.  This  was  evidently  the 
view  of  Lord  Cairns  in  Ferguson  v.  Wilsoni^).  In  that  case, 
which  must  presently  be  again  cited  for  another  point,  a 
bill  was  preferred  against  directors  personally  for  the  spe- 
cific performance  of  a  resolution  of  the  board  to  allot  shares, 
and  if  all  available  shares  were  allotted,  for  indemnity  by 
the  directors  out  of  their  own  shares.  Turner,  L.J.,  and 
Cairns,  L.J.,  held,  first,  that  the  undertaking  was,  as  be- 
tween the  plaintiff  and  the  company,  a  contract  only  and 
not  a  trust.  "This,"  said  Turner,  L.J.,  "is  a  contract. 
This  court  can  only  deal  with  a  contract  by  way  of  specific 
performance,  and  as  all  the  shares  are  already  allotted,  that 
cannot  be  decreed.  This  is  not  a  case  of  trust ;  this  is  sim- 
ply a  case  of  contract.  This  court  cannot  give  damages. 
Therefore,"  &c.  But  Cairns,  L.J.,  dealt  more  fully  with 
the  position  of  directors.  "It  ought,"  he  said,  "very 
clearly  to  be  understood  upon  what  principle  and  to  what 
extent  directors,  in  cases  of  this  kind"  (i.e.,  where  they  are 

0)  Law  Rep.,  2  Ch.,  77. 


Vol,  v.]  QUEEN'S  BENCH  DIVISION.  445 

Wilson  V.  Lord  Bury.  1880 

sued  personally),  '*are  liable  to  the  jurisdiction  of  this 
court.  This  is  a  bill  filed  upon  a  contract.  With  whom 
has  the  contract  been  made?  The  bill  alleges  that  the  con- 
tract is  made  with  and  binds  the  company.  What  is  the 
position  of  directors  of  a  public  compan?/?  They  are 
merely  agents  of  a  company.  The  company  itself  cannot 
act  in  its  own  person,  for  it  has  no  person  ;  it  can  only  act 
through  directors ;  and  the  case  is,  as  regards  those  direc- 
tors, merely  the  ordinary  case  of  principal  and  agent." 
(This  means  obviously  as  between  the  company  and  the 
directors.)  "Whenever,"  he  says,  *'an  agent  is  liable" 
(i.e.,  to  third  persons),  "those  directors  would  be  liable; 
where  the  liability  would  attach  to  the  principal  and  the 
*principal  only,  the  liability  is  the  liability  of  the  [527 
company.  This  being  a  contract  alleged  to  be  made  by  the 
company,  I  own  that  I  have  not  been  able  to  see  how  it  can 
be  maintained  that  an  agent  can  be  brought  into  this^ court 
.or  into  any  other  court,  upon  a  proceeding  which  simply 
alleges  that  his  principal  has  violated  a  contract  that  he  has 
entered  into.  In  that  state  of  things,  not  the  agent,  but 
the  principal  would  be  the  person  liable."  This  seems  to 
me  to  show  that  Lord  Cairns,  dealing  with  the  procedure  of 
a  court  of  equity,  was  of  opinion  that  the  same  want  of 
direct  intercourse  which  prevents  any  remedy  at  common 
law  by  the  dealer  with  a  company  against  the  directors  per- 
sonally of  such  company,  on  the  mere  ground  of  their 
being  directors,  equally  prevents  any  remedy  against  them 
by  the  same  party  in  respect  of  the  same  relation  in  a  court 
of  equity,  i  think  he  intended  to  point  out,  that  whether 
the  remedy  sought  in  that  case  was  specific  performance  or 
indemnity  against  a  breach  of  trust,  the  suit  could  not,  in 
either  case,  be  maintained  against  directors,  merely  on 
allegation  and  proof  that  they  were  directors  of  a  company 
between  which  and  the  plaintiff  the  direct  relation,  what- 
ever it  was,  existed. 

The  judgment  decided  that  a  breach  of  contract  is  not  a 
breach  of  trust  to  be  remedied  by  equity;  that  the  particu- 
lar undertaking  in  that  case  by  the  company  was  a  contract 
and  not  a  trust ;  that  directors  of  a  company  are  not,  as 
such,  trustees  any  more  than  they  are  agents  of  those  who 
deal  with  the  company.  Directors  of  a  company  are  the 
agents,  and  in  some  respects  trustees,  of  the  company  and 
its  shareholders,  not  of  strangers  dealing  with  the  company 
by  way  of  contract  or  otherwise.  And  yet  the  statement  of 
claim  in  the  present  case  vouches  against  the  directors  alia- 
bilitj',  which  would  have  attached  against  them  at  the  suit 
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of  the  plaintiff  if  they  had  been  his  trustees.     It  seems  to 
liRve  been  founded  on  tlie  following  statement  of  the  lia- 
bility of  a  trustee  to  his  cestui  que  trust:   "A  trustee  is 
bound  to  perform  all  acts  which  ai-e  necessary  for  the  proper 
execution  of  his  trust.     But  by  the  English  rule,  as  he  is  not 
allowed  compensation  for  his  services,  he  would  stand  in 
the  position  of  a  gratuitous  bailee,  and  be  responsible  only 
for  losses  or  improper  execution  ofhis  trust  incases  of  gross 
528]     negligence;"   Story  on  Contracts,  s.   297  *(4th  ed.). 
It  maybe  perhaps  noticed  that  in  tliia  passage,  if  the  analogy 
be  correct,  gross  negligence  is  the  neglect  of  taking  the  same 
care,  which  a  person  of  ordinary  prudence  and  skill  would 
take  of  his  own  similar  affairs.     I  am  of  opinion  that  the 
defendants  were  not  from  the  mere  fact  of  tlieir  being  direc- 
ors  trustees  of  the  plaintiff  at  ail.     Bnt  it  was  then  urged 
that  the  company  were  trustees  of  the  plaintiff  of  the  £1,000 ; 
that  they  were  guilty  of  a  breach  of  trust  with  regard  to  it ; 
that  the  defendants  aided  the  company  or  acted  for  them  in 
committing  the  breach  of  trnst ;   and  that  the  defendants 
were  therefore  liable.     That  the  company  was  trustee  of  the 
plaintiff  for  any  mortgage  handed  to  him  whilst  such  mort- 
gage was  in  force,  is  not  in  dispute  ;  that  is  asserted  by  the 
express  terras  of  the  documents.     I  would  not  decide  this 
case  upon  points  of  pleading,  though  1  feel  bound  to  notice 
that  no  such  case  as  this  is  even  alluded  to  in  pleading. 
This  contention  raises  two  questions,  first,  whether  the  com- 
pany was  in  this  case  trustee  for  tlie  plaintiff  oE  the  £1,000 
in  the  sense  of  the  proposition  of  equity  law  suggested  ;  and, 
secondly,  if  yes,  was  there  evidence  which  could  make  the 
defendants  liable?     As  to  the  first,  the  question  is  whether 
there  was  a  trust  as  distinguished  from  a  mere  contract.    In 
order  to  determine  this  question  it  is  necessary  to  extract 
from  a  mass  of  inconsistent  phraseology,  in  almost  senseless 
documents,  what  were  the  reciprocal  rights  and  liabilitiesof 
the  company  and  its  clients.     One  really  can  give  no  busi- 
"'""'  """'""ation  of  these  papers,  unless  by  supposing  that 
nvented  and  heaped  np  one  upon  another  by 
!  speculator  for  the  purpose  of  equally  puzzling 
s,  directors,  and  customers,  and  so  keeping  the 
t  of  a  proposed  company  in  his  own  hands.     It 
I  attempt  to  construe  accurately  laugunge  when 
ich  a  design.    It  is  not  intended  to  be  intelligible. 
Either  the  liabilities  and  rights,  almost  regamlesa 
uage,  out  of  the  documents,  and  eliminate  the 
gal  relation  of  the  parties.     The  obligation  of  the 
my  opinion,  was  if  he  should  place  a  sum  of 
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£1,000  in  the  hands  of  the  company  to  leave  it  there  for  five 
years.  The  obligations  of  the  company  were  to  pay  interest 
on  the  whole  sum  placed  in  their  hands  at  the  rate  of  6  per 
cent,  from  the  receipt  of  the  money  until  the  end  of  five 
*years,  to  repay  out  of  their  own  funds  the  £1,000  [529 
at  the  end  of  the  five  years,  if  it  should  not  be  otherwise 
realized  for  the  plaintiff;  to  place  in  the  hands  of  the  plain- 
tiff, as  soon  as  possible  after  the  receipt  of  the  £1,000,  a  co- 
I6nial  mortgage  to  secure  £1,000,  but  which  mortgage  was 
not  to  be  effected  in  the  plaintiff's  name  ;  and  in  case  such 
mortgage  security  should  by  any  means  become  ineffective 
before  the  end  of  the  five  years,  to  replace  it  by  another. 
It  was  argued,  and  there  are  terms  in  some  of  the  documents 
to  justify,  though  not  to  maintain  as  valid,  an  argument, 
that  the  company  undertook  to  pay  the  plaintiff  the  prin- 
cipal sum,  secured  by  the  mortgage  handed  to  him  two 
months  after  it  should  become  due  in  the  colony.  But  that 
event  might  happen  during  the  currency  of  the  five  years 
(as  it  did  in  this  case),  and  yet  the  money  was  to  remain  in- 
vested with  the  company  for  five  years.  The  result  must  be 
that  such  principal  was,  if  it  should  become  payable  within 
the  five  years,  not  to  be  paid  into  the  hands  of  the  plaintiff, 
but  be  treated  by  the  company  as  if  then  placed  in  their 
hands  by  the  plaintiff  for  the  same  purpose,  and  under  the 
same  conditions,  as  was  the  sum  of  £1,000  when  it  was  first 
paid.  In  other  words,  the  company  must  in  such  case  re- 
place the  security  by  another.  All  these  liabilities  of  the 
company,  namely,  to  pay  interest,  to  replace  securities,  to 
repay  principal,  were  binding  on  them,  whether  the  colonial 
mortgagors  did  or  did  not  fulfil  their  liabilities.  The  com- 
pany was  not  bound  to  obey  any  instructions  of  the  plain- 
tiff as  to  the  amount,  duration,  or  sufficiency  of  any  mort- 
gage they  might  enter  into,  or  as  to  what  particular  mortgage 
they  might  select  to  hand  to  the  plaintiff.  They  were  bound 
to  give  liim  a  reasonable  mortgage  security,  which  they 
guaranteed.  A  stipulation  that  the  plaintiff  should  give 
power  and  authority  to  the  company  to  sue  the  mortgagors 
was  much  relied  on,  but  seems  in  truth  a  futile  stipulation. 
The  company  was  to  lend  money  to  the  mortgagor,  and  was 
to  take  a  mortgage  from  him  to  itself;  it  is  obvious  that,  as 
to  him,  the  company  was  a  principal,  and  could  sue  him 
without  any  authority  from  the  plaintiff.  No  power  was 
given  to  the  plaintiff  to  settle  with  or  release  the  mortgagor. 
There  was  no  stipulation  that  the  money  lent  to  the  mort- 
gagor, or  that  the  amount  of  the  mortgage  security  handed 
to  the  plaintiff  should  be  the  same  *amount  as  the    [530 
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£1,000  placed  by  the  plaintiff  in  tlie  liands  of  the  company. 
In  tliia  case  the  mortgage  del»C  was  £1,500,  of  which  a  part 
only,  namely,  £1,000,  was  traosferrt-d  to  the  plaintiff,  TIib 
rate  of  interest  ot  the  mortgage  del>C  was  entirely  according 
to  the  will  of  the  company  to  be  settled  between  them  and 
the  morlgagor  without  reference  to  the  plaintiff.  The  whole 
liability  of  the  company,  therefore,  was,  as  above  stated,  to 
pay  interest,  to  repay  principal,  to  hand  a  security  not  nec- 
essarily purchased  with  that  principal,  to  replace  that  seen-- 
rity,  if  necessary,  and  to  repay  the  principal,  if  necessary. 
There  is  no  express  promise,  and  it  seems  to  me  to  be  con- 
trary to  the  stipulated  mode  of  carrying  out  the  transaction 
to  imply  a  promise,  to  keep  tlif  plaintiff's  £1,000  apart  from 
other  funds  of  tlie company.  The  question  is,  whether  such 
liabilities  of  the  company,  undertaken  by  them,  by  agree- 
ment, for  a  consideration,  constitute  in  contemplation  of 
law,  a  contract  or  a  trust.  "A  contract  is  a  deliberate  en- 
gagement between  competent  parties  upon  a  legal  consider- 
ation, to  do  or  to  abstain  from  doing  some  act:"  Story  on 
Contracts,  a.  1. 

There  can  be  no  doubt,  in  my  opinion,  that  the  stipnla- 
tions  in  the  present  case  are  within  such  a  definition,  and 
that  there  was  a  binding  contract  between  the  plaintiff  and 
the  company,  with  a  complete  remedy  according  to  the  com- 
mon law  for  every  breach  of  it.     It  would  have  been  neces- 
sary to  apply  to  equity  to  decree  a  specific  performance  of 
it,  but  for  a  breach  of  it  the  common  law  gave  a  complete 
remedy.     Do  such  stipulations  in  a  binding  contract  consti- 
tute a  trust?     "  A  trust,  in  the  most  enlarged  sense  in  which 
that  term  is  used  in  English  jurisprudence,  may  be  defined 
to  be  an  equitable  right,  title,  or  interest  in  property,  real 
or  personal,  distinct  from   the   legal  ownership   thereof:" 
Story's  Eq.  Jurisprudence,  s.  964.     I  fail  to  see  any  such 
distinction  between  a  legal  and  equitable  interest  in  the 
£1,000.     The  £1.000  belonged  by  the  agreement  either  to  the 
nlaiiitiff  or  to  the  company:  nolin  law  to  tlie  company  with 
interest  in  it  to  the  plaintiff.     If  it  was  by  the 
be  kept  apart  ear-marked  for  the  plaintiff,  it 
aw  to  liini.     If  it  was  not  to  be  kept  apart,  it 
he  company,     "  A  trustee  is  a  person  holding 
Jrt   to   property  under  an   express  or  implieil 
I  apply  it,  and  the  income  arising  from  it.  to 
ie  *and  for  the  benefit  of  another  person,  who 
cestui  que  trust.     Trusts  are,  therefore,  equi- 
3  in  property  based  on  confidence,  over  which 
uity  alone   have  full   jurisdiction:"  Story  on 
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Contracts,  s.  296  (4th  ed.).  "A  trust  is  where  there  is  such 
a  confidence  between  parties  that  no  action  at  law  will  lie, 
hut  is  merely  a  case  lor  the  consideration  of  this  court:" 
Lord  Hardwicke,  in  Sttcriv.  3fellish{').  It  I  am  right  in 
saying  that  the  arrangement  to  be  collected  from  the  docu- 
raents,  which  passed  between  the  plaintiff  and  the  company, 
would  give  the  plaintiff  a  complete  remedy  at  common  law 
lor  any  breach  by  the  company,  then  the  arrangement  is  not 
a  trust  within  these  definitions.  And  upon  this  question 
Ferguson  Y.  Wilson  {%  before  cited,  seems  much  in  point. 
In  that  case  directors  had  bound  the  company  to  allot  shares 
to  the  plaintiff.  *'This,"  said  Turner,  L.J.  ('),  ''is  contract. 
This  is  not  a  case  of  trust ;  this  is  simply  a  case  of  contract." 
In  the  present  case  the  directors  bound  the  company  to  pay 
interest,  to  supply  a  security,  to  replace  an  exhausted  secu- 
rity, to  repay  the  principal.  These  are  all  acts  which  the 
company  are  bound  at  law  to  do.  This  is  contract,  and  not 
trust.  It  is  like  the  relation  of  banker  and  customer,  which 
is  contract,  and  not  trust 

But  suppose  there  were  a  trust  as  between  the  plaintiff 
and  the  company,  and  that  the  company  were  trustees  of 
the  plaintiff ;  the  subject-matter  of  the  trust  would  be  the 
£1,000  ;  the  trust  would  be  to  invest  and  re-invest  it.  Then 
the  suggestion  is  that  the  company  committed  a  breach  of 
trust  in  not  re-investing  it  when  Catherine  Dill's  mortgage 
was  paid  off,  and  that  the  two  defendants  aided  the  company 
to  commit  such  breach  of  trust,  and  are  therefore  liable. 
This  suggestion  assumes  that  the  defendants  were  not  trus- 
tees of  the  plaintiff  by  reason  merely  of  their  being  directors. 
They  are,  for  the  purpose  of  this  argument,  unless  made 
otherwise  by  their  acts,  strangers  to  the  trust.  The  doctrine 
applicable  to  the  suggestion  is  laid  down  by  Lord  Selborne, 
L.C.,  in  Barnes  v.  Aady  (*).  In  that  case  two  solicitors  were 
employed  by  one  of  two  trustees,  the  one  solicitor  to  draw 
an  appointment  of  one  trustee,  and  the  other  to  draw  an 
indemnity.  Both  solicitors  advised  against  *the  [532 
safety  of  the  transaction,  but  both  acted  according  to  their 
instructions.  It  was  held  that  the  trustee  was  guilty  of  a 
breach  of  trust,  but  that  neither  solicitor  was  liable.  ''  In 
this  case,"  said  Lord  Selborne,  L.C.  (*),  "  we  have  to  deal 
with  certain  persons  who  are  trustees,  and  with  certain  other 
persons  who  are  not  trustees.    Those  who  create  a  trust  clothe 

(')  2  Atk..  612.  (*)  Law  Rep.,  9  Ch.,  244;  8  Eng.  R., 

0  Law  Rep.,  2  Ch.,  77.  848. 

(')  Law  Rep.,  2  Ch.,  77,  at  p.  88.  («)  Law  Rep.,  9  Ch.,  244,  at  pp.  251, 

252 ;  8  Eng.  R.,  848. 

29  Eng.  Rep.  57 
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the  trustee  with  a  legal  power  and  control  over  the  trust 
property,  imposing  ou  him  a  corresponding  responsibility. 
That  responsibility  may  no  doubt  be  extended  in  equity  to 
others  who  are  not  properly  trustees,  if  they  are  found  either 
making  themselves  trustees  de  son  tort^  or  actually  parti- 
cipating  in  any  fraudulent  conduct  of  the  trustee  to  the 
injury  of  the  cestui  que  trust  But,  on  the  other  hand,  stran- 
gers are  not  to  be  made  constructive  trustees  merely  because 
they  act  as  the  agents  of  trustees  in  transactions  within  their 
legal  powers,  transactions,  perhaps,  of  which  a  court  of 
equity  may  disapprove,  unless  those  agents  receive  and 
become  chargeable  with  some  part  of  the  trust  property^ 
or  unlesst  they  as  sis  with  Jcnoioledge  in  a  dishonest  and 
fraudulent  design  on  the  part  of  the  trustees  ....  In 
this  case  there  is  not  the  slightest  trace  whatever  of  knowl- 
edge or  suspicion  of  an  improper  or  dishonest  design  in  the 
transaction.  There  was  nothing  to  lead  them"  (the  solici- 
tors) *'  to  suppose  that  Mr.  B.,  when  he  had  been  appointed 
sole  trustee,  &c.,  intended  to  sell  out  the  funds  and  put  the 
money  into  his  pocket."  **  The  general  rule  of  the  court  is, 
that  an  agent  employed  by  a  trustee  is  answerable  only  to 
the  trustee  who  employed  him,  and  that  he  cannot  be  con- 
sidered a  constructive  trustee  and  be  held  liable  as- such, 
merely  because  he  knew  of  the  trusts.  Such  an  agent  is  not 
bound  to  see  to  the  application  of  the  trust  fund  received  by 
him  and  paid  over  to  the  trustee,  at  least  unless  he  is  aware 
that  the  trustee  is  about  to  misapply  the  same  fraudulent- 
ly :"  Archer  v.  Lavender  (').  In  tlie  present  case  any  charge 
of  dishonesty  was  repeatedly  repudiated.  There  is  no  pre- 
tence for  saying  that  either  defendant  had  any  dishonest 
intention  or  any  knowledge  of  any  dishonest  dealing  with 
the  plaintiff's  rights.  The  charge  of  negligence  negatives 
a  charge  of  fraud. 

The  question  must,  therefore,  be  reduced  to  this,  namely, 
whether  the  defendants  are  sufficiently  shown  to  have  re- 
533]  ceived  and  become  ^chargeable  with  some  part  of  the 
trust  property.  That  they  ever  had  the  post-bill  sent  from 
Natal  in  their  personal  possession  or  control  for  their  own 
personal  benefit,  is  not  pretended.  They  never  directly  re- 
ceived any  part  of  the  proceeds  of  it.  It  is  argued  that  tiie 
balance-sheet  shows  that  they  received  part  of  it  in  the  shape 
of  fees.  But  that  balance-sheet  does  not  in  truth  show  that 
these  directors  were  ever  in  fact  paid  their  fees  ;  and  if  it  did, 
it  does  not  show  that  the  proceeds  of  the  bank  post  bill 
formed  part  of  the  fees  paid  to  them.     They  were,  if  paid, 

(')  Ir.  Rep.,  9  Eq.,  220,  at  p.  225. 
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paid  out  of  the  general  fund  oC  the  company.  There  is 
nothing  to  show  that  the  fund  in  hand  immediately  after 
the  payment  into  it  of  the  proceeds  of  the  bank  post-bill  was 
not  wholly  expended  for  other  purposes  before  any  fees  were 
paid  to  the  defendants.  No  evidence  was  given  of  any  par- 
ticular amount  of  fees  paid  to  the  defendants,  and  yet  if  they 
were  to  be  made  constructive  trustees  by  reason  of  their 
leaving  without  fraud  received  trust-money,  they  would  only 
be  such  trustees  of  so  much  of  the  trust-money  as  came  to 
their  hands.  "The  defendants  are  liable,"  said  Bacon,  V.C., 
in  Lee  v,  Sankey  (*),  *'  to  make  good  so  much  of  the  trust 
funds,  which  came  to  their  hands,  as  have  not  been  applied 
according  to  the  trusts,"  &c.  There  is  no  evidence,  there- 
fore, that  the  defendants  ever  received  for  their  own  benefit 
any  part  of  the  proceeds  of  the  mortgage.  There  is  no  real 
evidence  that  either  defendant  in  fact  knew  that  Catherine 
Dill's  mortgage  had  been  paid  off,  and  that  the  proceeds  had 
been  sent  to  England  and  were  paid  into  the  general  fund. 
Any  clerk  in  the  office  paid  his  wages  out  of  this  money 
might  be  made  liable,  if  these  defendants  can.  In  truth, 
this  mode  of  attempting  to  fix  the  defendants  is  an  after- 
thought. No  such  ground  of  liability  was  suggested  in  the 
pleadings  or  at  the  trial.  The  case  relied  on  evidently  was 
that  the  defendants  were,  as  directors,  trustees  of  tlie  plain- 
tiff, and  as  such  trustees  had  been  guilty  of  negligence.  In 
the  cases  cited  on  behalf  of  the  plaintiflF,  in  whicli  agents  of 
trustees  were  held  to  have  made  themselves  constructive 
trustees  of  the  principal,  the  trust  property  had  been  applied 
by  the  agents  for  their  own  benefit  with  knowledge  of  the 
trust,  In  Bodenham  v.  Hoskyns  (')  money  was  transferred 
by  bankers  from  a  trust  account  to  the  private  account 
*of  the  trustee  in  order  to  increase  his  deposit  with  [534 
the  bank.  So  in  Myler  v.  Fitzpairick  (')  the  bill  alleged 
that  the  trustee  had  abandoned  the  execution  of  the  trust 
to  F.,  a  solicitor,  and  that  F.  had  possessed  the  trust  moneys 
and  employed  them  for  his  own  use.  Upon  demurrer  by  F., 
tlie  Vice-Chancellor  said:  '*  A  mere  agent  is  to  account  to 
his  principal  only;  but  according  to  the  allegations  of  this 
bill  F.  cannot  be  considered  as  a  mere  agent,  he  is  a  delegated 
trustee  employing  the  trust  moneys  for  his  private  profit." 
If  it  be  suggested  that  directors  are  a  different  kind  of  agent 
from  other  agents,  that  is  to  attempt  again  to  introduce  the 
exploded  doctrine  that  directors  are  under  other  liabilities 
to  dealers  with  the  company  of  which  they  are  directors  than 
any  other  servants  of  the  company  would  be  under. 

{')  13  Eq.,  204,  at  p.  213 ;  5  Eng.  R.,  808.     O  2  D.  M.  cfe  G.,  903.     O  0  Madd,,  360. 
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It  seems  to  me  that  all  the  suggested  grounds  of  liability 
fail,  that  the  evidence  proposed  was  immaterial  and  prop- 
erly rejected,  that  the  judgment  was  correct,  and  must  be 
affirmed. 

Baggallay,  L.J.:  As  the  other  members  of  the  court 
agree  in  opinion  that  the  judgment  of  the  Queen's  Bench 
Division  should  be  affirmed,  I  cannot  but  entertain  con- 
siderable doubt  as  to  the  correctness  of  the  conclusion  at 
which  I  have  myself  arrived.  It  is,  however,  right  that  I 
should  state  my  views  upon  the  subject,  and  I  will  do  so  as 
concisely  as  possible. 

Amongst  other  objects  for  which  the  company  was  estab- 
lished, were  first,  the  investment  of  money  intrusted  to  it 
as  agent  for  other  persons  ;  and,  secondly,  the  guaranteeing 
the  repayment  of  any  money  which  might  be  invested  on 
securities  through  its  agency.  In  carrying  out  these  objects 
it  appears  to  have  been  the  practice  of  the  company  to 
combine  the  two ;  and  in  lieu  of  simply  investing  the 
money  intrusted  to  them  upon  mortgage  or  other  securi- 
ties, charging  a  commission  for  so  doing,  they  guaranteed 
the  repayment  of  the  moneys  so  intrusted  to  them  fora  con- 
sideration, which,  it  must  be  presumed,  covered  not  only 
the  risk  incurred  by  them  in  respect  of  the  guarantee,  but 
a  remuneration  for  the  trouble  and  expense  incurred  by 
them  in  respect  of  the  whole  transaction.  It  is  unnecessary 
535]  for  me  to  refer  in  detail  to  the  *several  documents 
executed  by  the  company  and  the  plaintiff  for  the  purpose 
of  carrying  out  the  transaction  which  has  given  rise  to  the 
present  action,  nor  to  the  mode  in  which  the  company, 
through  its  directors,  dealt  with  the  money  intrusted  to  it 
by  the  plaintiff,  as  they  are  fully  stated  in  the  judgment  of 
Brett,  L.J.,  which  I  have  had  an  opportunity  of  reading 
and  considering :  it  is  sufficient  for  me  to  say  that,  in  my 
opinion,  the  relation  of  trustee  and  cestui  que  trust  was 
established  between  the  company  and  the  plaintiff;  nor  can 
I  regard  the  mode  in  which  the  money  was  dealt  with  by 
the  company,  after  Dill's  mortgage  had  been  paid  off,  and 
the  omission  to  make  any  communication  on  the  subject  to 
the  plaintiff,  otherwise  than  as  a  breach  of  trust.  It  ap- 
pears to  me  also  that  both  the  defendants  were  parties  to 
and  aided  in  the  commission  of  that  breach  of  trust.  I 
fully  recognize  as  a  general  rule  that  an  agent  employed  by 
a  trustee  is  accountable  to  his  principal  only,  and  cannot  be 
made  responsible  as  a  constructive  trustee  to  the  cestui  que 
trust.,  but  I  think  that  a  distinction  may  and  ought  to  be 
drawn  between  the  case  of  a  company  necessarily  acting  by 
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its  directors,  and  au  individual  trustee,  acting  through  an 
assent  over  whose  actions  he  can  exercise  a  control. 
Whether,  however,  I  am  right  or  wrong  in  thinking  that 
such  a  distinction  should  be  drawn,  there  can  be  no  ques- 
tion that  the  general  rule,  to  which  I  have  referred,  does 
not  apply  when  tlie  agent  has  derived  a  personal  benefit 
from  the  breach  of  trust,  and,  in  my  opinion,  an  important 
question  in  the  present  case  is  whether  the  defendants  have 
derived  any  such  personal  benefit.  Upon  this  question,  the 
evidence  which  was  excluded  upon  the  trial  may  have  au 
important  bearing.  The  two  defendants  held  between  them 
nearly  one  quarter  of  the  whole  capital  of  the  company, 
and  it  is  alleged  that  the  excluded  evidence  would  show 
that,  at  the  time  when  the  proceeds  of  Dill's  mortgage  came 
under  the  control  of  the  directors,  they  must  have  been 
aware  of  the  insolvency  of  the  company,  that  they  never- 
theless mixed  the  moneys  of  the  plaintiff  and  of  other  de- 
positors with  their  own,  and  that  they  from  time  to  time 
retained  or  paid  to  themselves  large  sums  by  way  of  divi- 
dends on  their  shares  and  also  as  fees  for  their  services  as 
directors,  and  that  they  must  have  been  aware  that  the 
moneys  so  retained  and  paid  were  derived,  not  from  any 
funds  properly  *belonging  to  the  company,  but  from  [536 
the  moneys  intrusted  to  them  by  the  depositors. 

In  my  opinion  the  tendered  evidence,  which  would  prob- 
ably show  whether  these  allegations  were  or  were  not  well 
founded,  ought  to  be  admitted,  and  the  rule  for  a  new  trial 
should  be  made  absolute. 

It  may  be  that,  having  regard  to  the  frame  of  the  plead- 
ings, it  was  proper  to  reject  such  evidence  at  the  trial,  but, 
even  if  this  were  so,  the  case  is  one  in  which  I  think  liberty 
should  be  given  to  amend. 

Bbamwell,  L.  J.:  My  Brother  Brett  has  favored  me  with 
the  perusal  of  his  judgment  in  this  case.  I  entirely  agree 
that  the  ruling  of  the  Lord  Chief  Justice  at  the  trial  was 
right,  and  right  for  the  reasons  given.  There  is  no,  what 
may  be  called,  common  law  cause  of  action  in  this  case. 
Treating  the  case  as  one  of  contract,  the  contract  was  be- 
tween the  plaintiff  and  the  company,  and  not  the  directors. 
Treated  as  a  case  of  tort,  no  wrong  in  the  defendants  inde- 
pendent of  duty  is  shown,  and  no  breach  of  any  duty  to 
the  plaintiff  is  shown  in  the  defendants  for  the  same  reason 
that  no  contract  is  shown  to  have  existed  between  them. 
The  case  is  not  mended  by  the  statement  of  claim  saying 
that  tliH  negligence  was  "gross."  That  will  not  give  a 
cause  of  action,  unless  negligence  not  gross  will,  and  that 
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will  not,  unless  mere  nonfeasance  will,  and  that  will  not  in 
this  case  unless  it  is  a  breach  of  contract  in  the  defendants, 
and  that  it  is  nor,  for  there  is  none  with  the  plaintiff. 

1  also  agree  that  the  evidence  was  properly  rejected  as 
irrelevant  to  the  question  in  the  cause. 

But  a  case  was  made  before  us  which  was  not  made  at  the 
trial,  nor,  as  I  think,  open  on  the  pleadings.  And,  for  my 
own  part,  if  I  thought  that  case  a  good  one,  I  would  not 
allow  a  new  trial  unless  upon  payment  of  the  costs  of  the 
former  trial  and  subsequent  proceedings.  But  I  think  it  is 
not  a  good  case.  It  is  that  there  was  a  relation  of  trustee 
and  cestui  que  trust  between  the  plaintiffs  and  the  company 
and  a  breach  of  trust,  and  that  the  defendants  were  parties 
to  aiding  in  bringing  about  that  breach  of  trust,  and  conse- 
quently are  liable  for  it  to  the  plaintiff,  the  cestui  que  trust 
537]  *I  approach  the  consideration  of  this  question  with 
great  distrust  from  want  of  familiarity  with  it,  and  from  the 
singularly  confused  character  of  the  documents  between 
the  piaintiff  and  the  company,  the  description  of  which  by 
my  Brother  Brett  I  also  agree  in.  I  feel  it  difficult  to 
say  there  is  not  a  trust.  The  money  is  received  to  invest. 
If  the  security  is  paid  off,  it  is  to  be  reinvested.  I  do  not 
think  that  there  being  a  contract  and  an  agency  prevents 
there  being  a  trust,  nor  that  the  company  were  to  pay  inter- 
est from  the  time  they  received  the  money  ;  nor  from  what 
seems  to  me  a  consequence  of  that,  namely,  that  they  might 
properly  make  some  use  of  the  money  without  mixing  it 
with  their  general  funds,  till  they  could  find  a  proper  in- 
vestment according  to  their  agreement.  Still  there  are 
those  things,  and  the  considerations  to  which  they  give  rise, 
and  I  strongly  feel  the  danger  of  implying  trusts  with  all* 
their  complexities  from  a  business  contract.  It  is  not  neces- 
sary to  decide  this.  For  assuming  that  there  is  a  trust  and 
a  breach  of  it,  I  can  see  no  reason  on  which  the  directors 
can  be  held  personally  responsible  for  it  to  the  plaintiff. 
On  this  matter  also  I  entirely  agree  with  the  reasoning  and 
authorities  of  my  Brother  Brett,  to  which  I  can  add  nothing 
profitably.  I  also  am  of  opinion  that  this  judgment  should 
be  affirmed. 

Rule  discharged. 

Solicitors  for  plaintiff :  Hewitt  &  Alexander. 

Solicitors  for  defendant.  Lord  Bury :  White,  Borretl  &  Co. 

Solicitors  for  defendant,  Mongomerie  :  Linklaters  &  Co, 
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[5  Queen's  Bench  Division,  538.] 

April  13,  1880. 

[IN  THE  COURT  OF  APPEAL.] 

*Letciiford  V.  Oldham.  [538 

JiiSHrance  {Manne) — Policy —  Warranty  against  Average — "  Stranding^*  what 

amounts  to. 

A  policy  of  marine  insurance  on  cargo  contained  the  usual  warranty  a<2jainst 
average  unless  the  ship  were  stranded.  The  place  of  discharge  was  in  a  tidal  har- 
bor, where  vessels  of  the  size  of  the  ship  in  question  can  only  get  to  the  quay  to 
unload  during  high  spring  tides.  A  ship  arriving  in  the  port  is  brought  towards 
the  quay  as  soon  as  in  the  pilot's  judgment  there  will  be  water  enough  to  float  her 
there,  and,  if  in  the  course  of  getting  her  to  the  quay  the  depth  of  water  proves 
insufficient,  she  takes  the  ground  to  wait  until  the  next  tide  admits  of  her  being 
floated  further.  The  ship  in  question  was  in  the  course  of  being  brought  to  the 
quay,  but  it  was  found  that  she  could  not  get  within  twenty  feet  of  it,  and  conse- 
quently she  was  left  where  she  was  to  await  a  higher  tide.  As  the  tide  receded  and 
she  settled  down,  instead  of  resting  on  an  even  keel  she  pitched  by  the  head  into  a 
hole,  and  remained  in  such  a  position  as  to  cause  her  timbers  to  be  strained,  by  rea- 
son whereof  she  made  water  and  damage  resulted  to  the  cargo.  It  afterwards 
appeared  that  there  was  an  elevation  in  the  bottom  of  the  harbor,  a  small  bank  hav- 
in<r  been  formed  parallel  with  the  quay,  and  a  hole  beside  it  into  which  the  vessel 
had  pitched.  This  state  of  things  had  been  caused  by  the  paddles  of  steamers  leav- 
ing the  harbor  at  low  tide,  and  its  existence  had  not  been  found  out  previously  to 
the  accident : 

JJeU,  that  the  taking  of  the  ground  by  the  vessel  was  under  circumstances  of 
such  an  accidental  and  unforeseen  character  as  not  to  be  in  the  ordinary  courae  of 
navigation  and  to  amount  to  a  "  stranding." 

Action  upon  a  policy  of  marine  insurance.  The  trial 
took  place  before  Field,  J.,  without  a  jury,  when  the  case 
was  reserved  for  further  consideration.  The  facts  and  the 
arguments  before  Field,  J.,  suflSciently  appear  from  the 
jndgiTient. 

Buit,  Q.C.,  and  J.  C,  MatJiew,  for  the  plaintiff. 
Waikin  Williams^  Q.C.,  and  Bremner^  for  the  defendant. 

Cw\  ddo.  nulL 

1879.  July  21.  Field,  J.:  This  is  an  action  brought  by 
assured  against  underwriter  to  recover  his  proportion  of  an 
average  loss  upon  a  cargo  of  maize  shipped  on  board  the 
White  Eagle,  and  which  the  plaintiff  claimed  under  a  policy 
of  assurance  containing  the  usual  warranty  of  freedom  from 
average  "  unless  *the  ship  is  stranded."  It  was  tried  [539 
before  me  without  a  jury.  There  was  no  doubt  but,  and  in 
fact  it  was  admitted,  that  the  plaintiff  had  sustained  an 
average  loss  in  respect  of  the  cargo  from  a  peril  insured 
against,  and  there  was  very  little  doubt  but  that  the  loss 
had  been  the  direct  consequence  of  the  injuries  sustained 
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.by  what  was  said  to  be  a  ''stranding,"  but  it  was  also  trnly 
said  on  the  part  of  the  defendant,  and  not  denied,  that  the 
loss  conld  not  create  a  ''stranding"  unless  the  circumstances, 
taken  by  themselves,  amounted  to  it,  and  for  the  purpose 
therefore  of  determining  whether  the  White  Eagle  was  or 
was  not  stranded  I  entirely  disregard  the  injury  in  fact  to 
the  cargo  and  the  loss  therebv  sustained.  Upon  the  evi^- 
dence  it  appeared  that  the  risk  covered  by  the  policy  was 
on  goods  until  safely  landed  at  Dingle,  a  port  in  a  tidal 
harbor  on  the  west  coast  of  Ireland,  in  which,  for  a  vessel 
of  the  draught  of  the  White  Eagle,  there  is  only  sufficient 
water  to  enable  the  vessel  to  reach  the  quay  there  at  the 
highest,  or  within  a  few  tides  of  the  highest,  springs,  and 
that  on  the  reflux  of  the  tide  she  would  be  left  only  par- 
tially waterborne,  so  that  she  would  of  necessity  have  to 
take  the  ground  twice  in  every  twenty-four  hours.  It  fur- 
ther appeared  that  in  the  ordinary  course  of  navigation  and 
management  of  a  ship  of  her  size,  if  she  did  not  happen  to 
arrive  off  the  harbor  at  the  time  when  the  springs  were  on, 
she  would  have  to  brin^  up  in  Dingle  Bay  and  wait  until, 
in  the  judgment  of  the  pilot,  there  would  be  sufficient  water 
in  the  harbor  to  float  her  either  to  the  quay  or  towards  the 
quay  so  far  as  the  tide  would  float  her,  and  then,  if  she 
took  the  ground  short  of  the  quay  for  want  of  water,  she 
would  have  to  wait  until  the  next  tide  or  tides  to  make  fur- 
ther way  when  there  should  be  water  enough  to  float  her  to 
the  place  where  she  has  to  discharge.  The  harbor  being  ex- 
posed to  the  winds  from  the  Atlantic,  the  depth  of  water  at 
the  springs  varies  considerably,  and  it  is  a  matter  of  judg- 
ment of  tne  pilot  when  to  move.  The  bed  of  the  harbor  at 
the  part  where  the  pier  and  quay  are  situate  shelves  gradu- 
ally upwards  to  the  bank.  There  is  nothing  in  the  nature 
of  the  bottom,  which  was  hard  sand,  to  cause  danger  to  a 
ship  taking  the  ground  at  the  ebb  tide.  This,  therefore, 
being  the  ordinary  course  of  navigation  and  management 
of  which  both  parties  must  be  considered  to  have  knowl- 
540]  ^dg^>  it  is  obvious  that  *neither  of  them  contem- 
plated that  a  taking  of  the  ground  in  this  manner  would  be 
a  stranding  within  the  meaning  of  the  memorandum,  for  as 
that  must  of  necessity  occur  in  the  course  of  the  contem- 
plated voyage,  upon  such  a  construction  of  the  policy  the 
underwriter  would  in  any  event  be  liable  to  an  average  loss 
and  lose  the  protection  of  the  warranty.  Indeed,  this  was 
not  denied  by  the  assured,  but  his  contention  was  that  the 
circumstances  and  manner,  under  and  in  which  the  White 
Eagle  actually  took  the  ground,  and  which  I  am  about  to 
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describe,  were  not  such  risks  as  the  parties  contemplated  as 
probably  occurring  in  the  ordinary  course  of  navigation 
and  management,  but  were  of  an  accidental  and  fortuitous 
character,  and  therefore  that  the  taking  of  the  ground 
which  the  plaintiff  relied  on  constituted  a  stranding  within 
the  meaning  of  the  policy,  and  entitled  him  to  recover  for 
his  loss,  although  it  was  not  total.  Upon  this  head  it  ap- 
peared that  the  White  Eagle  arrived  in  Dingle  Roads  on 
the  21st  of  July,  and  as  the  next  highest  spring  tide  was 
not  until  the  30th  she  brought  up  there  and  waited  for 
water.  On  the  26th  there  was  water  enough  to  iioat  her 
further  in,  and  in  the  expectation  that  she  would  be  able  to 
get  to  the  quay  on  that  tide  she  proceeded  towards  it  under 
sail,  but  took  the  ground  for  want  of  water  within  300  yards 
of  the  quay.  On  this  occasion  she  took  the  ground  on  an 
even  bottom,  and  on  sounding  the  pumps  had  no  more  than 
her  usual  quantity  of  water.  She  lay  at  this  spot  until  the 
next  day,  when  she  was  hauled  100  yards  further,  when  the 
wind  having  shifted  she  could  get  no  further,  and  again 
took  the  ground  on  an  even  keel,  and  without  damage.  It 
was  not  contended  that  on  either  of  these  occasions  any- 
thing more  had  happened  than  was  to  be  expected  in  the 
ordinary  course  of  navigation.  On  the  28th  she  again 
floated,  and  it  was  what  happened  on  this  occasion  that  was 
said  to  amount  to  a  stranding.  She  expected  to  reach  the 
quay,  but  took  the  ground  and  remained  fast  twenty  feet 
from  the  quay,  the  quay  lying  on  her  starboard  bow,  and 
the  people  left  her,  imagining  that  she  had  taken  the 
ground  in  the  ordinary  manner.  As,  however,  the  tide 
receded  and  she  settled  down,  instead  of  resting  on  an  even 
keel  she  pitched  by  the  head  with  a  heavy  list  to  starboard 
towards  the  pier,  and  remained  fast  in  that  position.  At 
the  ebb  she  nad  one  and  a  half  feet  of  water  at  her  stern 
*and  three  feet  at  her  stem,  and  it  appeared  that  [541 
there  was  a  hole  at  her  bow  and  another  at  her  stern.  The 
tide  left  her  in  the  night,  and  at  daylight  it  was  found  that 
there  was  an  elevation  in  the  channel,  which  was  described 
as  a  small  bank,  wliich  was  very  nearly  parallel  with  the 
quay,  and  that  she  had  pitched  by  the  head  into  the  hole 
which  apparently  had  been  caused  by  the  formation  of  the 
bank,  and  she  was  about  two  feet  more  by  the  head  than 
by  the  stern.  At  the  time  she  first  took  the  ground  the 
pumps  were  sounded,  and  no  water  was  found  in  her,  but 
when  she  righted  the  next  day  she  was  found  to  have  two 
feet  of  water  in  her,  in  consequence  of  having  been  strained 
as  she  lay  in  the  position  described.  She  was  then  light- 
29  Eng.  Rep.  58 
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ened,  and  proceeded  to  her  berth  at  the  quay,  and  in  the 
course  of  proceeding  and  lying  there  she  did  not  appear  to 
sustain  any  injury.  From  the  appearance  of  the  bank  and 
hole  it  seemed  as  if  they  had  been  caused  by  steamers  that 
had  been  lying  at  the  berth,  and  had  formed  them  by  the 
revolutions  of  their  paddles  on  going  out  at  low  tide,  and 
it  was  in  substance  agreed  that  such  must  have  been  the 
cause  of  them,  and  that  their  existence  was  not  known  of  be- 
forehand, and  that  no  vessel  had  met  with  a  similar  occur- 
rence before. 

At  the  close  of  the  evidence  it  was  agreed  that,  as  there 
was  no  dispute  as  to  the  facts,  the  jury  should  be  discharged, 
power  being  reserved  to  me  and  to  the  court  to  draw  all 
necessary  inferences  of  fact ;  and  the  case  having  been  sub- 
sequently argued  before  me  on  further  consideration,  I  now 
give  my  judgment  in  favor  of  the  plaintiflf.  The  inference 
which  I  draw  is  that,  having  regard  to  the  place  and  man- 
ner in  which  the  vessel  took  tlie  ground  as  above  detailed, 
such  taking  of  the  ground  was  not  in  the  ordinary  course 
of  navigation  and  management  so  as  to  have  been  in  the  con- 
templation of  the  parties  as  likely  to  happen,  but  was  due 
to  the  unforeseen  accidental  circumstance  of  the  casual  for- 
mation of  the  bank  and  hole  which  forced  the  vessel  into  an 
unusual  and  damaging  position,  resulting  in  the  injury  be- 
fore mentioned. 

Had  the  bed  of  the  river  been  in  its  usual  state  and  condi- 
tion there  is  no  reason  to  suppose  but  that  at  that  state  of 
the  tide,  she  would  have  taken  the  ground  upon  an  even 
keel  resting  on  her  bilges  in  safetv  as  she  had  done  twice 
before ;  instead  of  which,  the  accident  of  the  existence  of 
542]  the  bank  unknown  *to  the  pilot  prevented  her  reach- 
ing the  berth  which  she  otherwise  would  have  safely  arrived 
at,  and  the  hole  caused  her  to  pitch  forward  with  the  list 
which  no  doubt  hogged  her;  a  mode  of  taking  the  ground 
which  I  regard  as  accidental  and  fortuitous  and  therefore 
not  such  as  the  parties  contemplated.  This  being  the  result 
of  my  judgment  on  the  facts,  is  there  any  authority  to  com- 
pel me  to  come  to  the  contrary  conclusion  ?  I  find  none.  I 
accept  as  accurate  the  definition  of  ** stranding"  given  by 
Lord  Tenterden  in  Wells  v.  HopwoodC),  and  by  Lord  Chie*f 
Justice  Tindal  in  Kingsford  v.  Marshall  ('),  and  these  defi- 
nitions were  in  truth  so  far  admitted  by  tlie  learned  counsel 
for  the  underwriter  at  the  bar,  but  he  said  that  this  case  did 
not  fall  within  the  meaning  of  the  word  ''stranding,"  as 
there  defined,  inasmuch  as   the   parties  in   charge  of   the 

(')  3  B.  A  Ad.,  20.  O  8  Bing.,  468. 
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White  Eagle  bad  a  definite  intention  that  she  should  take 
the  ground  in  her  course  to  the  pier;  and  although  they 
might  not  have  had  in  their  minds  the  precise  spot  at  which 
she  was  stopped,  they  were  willing  to  go  in  as  far  as  they 
could,  and  were  willing  that  she  should  take  the  ground  on 
any  part  of  the  bed  or  bank  on  which  the  depth  of  water 
should  be  insufficient  to  float  her,  and  that  the  mere  circum- 
stance that  the  spot  on  which  she  touched  was  dangerous, 
and  that  injury  and  loss  was  in  consequence  sustained,  could 
not  convert  an  ordinary  operation  of  navigation  into  a 
''stranding."  But.it  is  clear  that  the  mere  intention  to 
take  the  ground  is  not  enough  to  prevent  a  "stranding,"  if 
there  are  other  circumstances  which  show  either  that  the 
doing  so  did  not  occur  in  the  course  of  the  contemplated 
voyage,  or  occurred  at  a  spot  or  in  a  manner  out  of  the  ordi- 
nary course  of  navigation  or  management  on  such  a  voyage. 

TJius  in  Corcoran  v.  Ourneyi^  the  master  of  a  vessel 
bound  from  Nantes  to  Dublin,  in  stress  of  weather  mn  for 
a  tidal  harbor  at  ebb  tide,  when  he  knew  that  the  ship  must 
take  the  ground,  but  there  was  held  to  be  a  stranding,  for 
she  had  entered  the  harbor  otherwise  than  in  the  ordinary 
course  of  navigation  on  that  voyage.  In  De  Mattos  v. 
Saunders  (*)  a  vessel  lay  on  a  bank  in  Penarth  Roads,  a 
place  where  vessels  usually  lay  at  anchor,  but  she  went  there 
for  security,  having  lost  her  anchor  and  being  towed  there 
*for  salvage  in  distress,  and  there  was  held  to  be  a  [543 
stranding.  In  Wells  v.  Hopwoodi^)  the  ship  was  moored  at 
a  spot  where  it  was  intended  she  should  take  the  ground, 
but,  through  the  stretching  of  the  rope  ahead,  and  her  being 
moved  by  the  wind  blowing  from  the  east,  she  settled  on  a 
heap  of  rubbish  instead  of  in  the  natural  bed  of  the  river, 
and  the  majority  of  the  court  held  it  to  be  a  stranding. 
Again,  in  Bishop  v.  Pentland  {%  the  vessel  was  in  a  harbor 
dry  at  every  tide,  and  moored  to  the  spot  where  ships  of 
her  burden  usually  lay  and  where  she  was  intended  to  be 
placed,  but  she  fell  over  and  was  stove  in  in  consequence  of 
the  accidental  breaking  of  an  insufficient  rope  ;  and  this  was 
held  to  be  a  stranding  by  accident,  for  she  ceased  to  be  in 
the  position  in  which  ships  usually  were  in  that  port  in  the 
ordinary  course  of  navigation. 

The  cases  upon  which  the  counsel  for  the  underwriter 
chiefly  relied  in  support  of  his  contention  were  the  cases  of 
Jiearne  v.  Edmunds  (*),  Kingsford  v.  Marshall  ('),  and 


(^)  1  E.  A  B..  456. 

(*)  7  B.  <fe  C,  219. 

(«)  Low  Hep.,  7  0.  P.,  570. 

(*)  1  B.  *fe  B.,  388. 

(»)  3  B.  &  Ad.,  20. 

(«)  8  Bing.,  458. 
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Magnus  v.  Buttemer  (*),  but,  upon  examination,  they  are,  I 
think,  plainly  distinguishable.  In  Hearne  v.  Edmunds  {^) 
the  ship  took  the  ground  in  the  ordinary  manner  in  going 
up  Cork  Harbor,  the  bottom  of  which  was  proved  on  the 
trial  to  be  hard  and  stony  (see  note  to  Kingsford  v.  Mar- 
shall  (') ) ;  and  this  case  may  almost  properly  be  ranged 
with  Magnus  v.  Buttemer  (*)  and  Fletcher  v.  Inglis  (*),  in 
which  the  real  question  was  not  whether  there  was  a  strand- 
ing or  not,  but  whether  there  was  a  loss  by  perils  of  the  sea 
or  not,  and  so  is  no  authority  on  the  present  occasion.  The 
case  of  Kingsford  v.  Marshalli^)  is  the  most  in  favor  of  the 
defendant  which  his  counsel  was  able  to  cite.  In  that  case 
the  ship  took  the  ground  in  a  tidal  harbor  at  the  spot  it  was 
intended  it  should,  but  upon  a  hard  substance  ;  and  it  was 
contended  that  she  had  done  so  in  consequence  of  the  acci- 
dental breaking  of  a  rope,  and  that  she  had  therefore  been 
stranded.  The  judge  left  the  question  to  the  jury,  whether 
the  taking  of  the  ground  took  place,  as  was  contended, 
merely  in  consequence  of  the  ebbing  of  the  tide  in  the  ordi- 
nary course  of  navigation,  or  whether  in  consequence  of  the 
breaking  of  the  rope  the  ship  took  the  ground  not  in  the 
544]  place  *where  it  was  intended  she  should  settle  with 
the  ebbing  of  the  tide  but  in  some  other  place,  in  which 
case  there  would  be  a  stranding.  The  jury  negatived  the 
accident,  and  all  that  the  court  said  was  that  the  direction 
was  right. 

It  seems  to  me  that  that  decision  is  quite  consistent  with 
the  conclusion  to  which  I  have  come,  viz.,  that  the  White 
Eagle  in  the  present  case  was  stranded  ;  and  so  that  the 
plaintiff  is  entitled  to  recover  a  sum,  the  amount  of  which 
is  to  be  ascertained  elsewhere. 

Judgment  for  the  plaintiff . 

The  defendant  appealed. 

1880.  April  13.  Herschell,  Q.C.  {Bremner,  with  him),  for 
the  defendant :  The  question  is  whether  there  has  been  a 
stranding  within  the  meaning  of  the  policy.  If  a  vessel 
takes  the  ground  from  either  high  wind,  or  the  breaking  of 
a  rope,  it  is  a  case  of  stranding  ;  but  if  she  takes  the  ground 
in  the  ordinary  course  of  navigation,  as  for  instance,  where 
she  is  expected  not  to  float  owing  to  the  shallowness  of  the 
water,  there  is  no  stranding,  even  although  the  spot  turns 
out  to  be  dangerous.  In  the  present  case  there  was  no 
stranding,  for  no  casualty  of  navigation  happened,  but  the 

0)  11  C.  B.,  876.  (»)  8  Binff.,  458. 

(«)  1  B.  <b  B.,  388.  (*)  2  B.  &  A.,  316. 
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nature  of  the  harbor  to  which  she  was  bound  did  not'permit 
her  to  be  afloat.  The  authorities  are  collected  in  2  Arnould 
on  Marine  Insurance,  part  3,  ch.  3,  p.  797  (5th  ed.).  Where 
a  vessel  grounds  in  the  ordinary  course  of  the  voyage,  there 
is  no  stranding  :  Hearne  v.  Edmunds  (').  It  was  decided 
in  Wells  v.  Hopwoodi^)  that  if  a  vessel  takes  the  ground 
whilst  merely  navigating  a  harbor  where  the  depth  of  water 
is  from  time  to  time  deficient  owing  to  natural  causes,  it  is 
not  a  case  of  stranding ;  but  that  a  different  rule  is  to  be  ap- 
plied where  the  accident  happens  from  the  breaking  of  a 
rope  or  other  cause  of  a  like  nature.  Kingsford  v.  Mar- 
shall  (')  and  Magnus  v.  Buttemer  {*)  are  to  the  like  effect. 

[Brett,  L.J.:  It  would  appear  from  2  Phillips  on  In- 
surance, c.  18,  s.  1758  (6th  ed.),  that  the  question  whether 
there  is  a  stranding,  depends  upon  the  circumstance  whether 
the  vessel  has  taken  the  ground  under  extraordinary  cir- 
cumstances.] 

*J.  C.  Mathew  {Butt,  Q.C.,  with  him),  for  the  [545 
plaintiff:  The  accident  which  befel  the  plaintiff's  vessel 
did  not  occur  in  the  ordinary  course  of  navigation,  and 
hence  there  was  a  stranding  within  the  meaning  of  the 
policy:  Bishop  v.  Pentland  (*).  The  essence  of  stranding  is 
an  accident  unforeseen  or  not  contemplated  at  the  time 
when  the  contract  of  insurance  was  entered  into.  Here  the 
the  existence  of  the  bank  was  unknown  at  the  time  when  the 
policy  was  effected. 

Herschell,  Q.C.,  in  reply:  On  each  occasion  when  the 
vessel  floated,  the  master  endeavored  to  reach  the  quay,  but 
he  was  prevented  from  attaining  his  object  by  the  natural 
shallowness  of  the  water. 

[Cotton,  L.J.:  Was  there  not  evidence  that  the  bank 
was  fortuitous,  and  had  been  recently  raised?] 

It  was  for  the  plaintiff  to  prove  that  it  was  fortuitous ; 
and  it  is  not  to  be  assumed  against  the  defendant  that  the 
bank  was  of  recent  origin. 

Brett,  L.J.:  I  think  that  the  judgment  of  Field,  J.,  was 
right,  and  ought  to  be  affirmed.  I  will  not  try  to  give  an 
accurate  or  exhaustive  definition  of  "stranding."  I  accept 
as  correct  the  definitions  given  by  Lord  Tenterden,  C.  J.,  in 
Wells  V.  Hopwoodi^),  and  by  Tindal,  C.J.,  m  Kingsford  v. 
Marshalli^),  In  some  cases  I  think  it  unnecessary  to  use 
the  exact  words  which  Tindal,  C.J.,  employed.     He  used 

(»)  1  B.  &  B.,  388.  (*)  1 1  C.  B..  876. 

(*)  3  B.  &  Ad.,  20.  (*)  7  B.  «fe  C.  219. 

(»)  8  Bing.,  468.  (•)  3  B.  A  Ad.,  20,  at  p.  34. 

0)  8  Bing.,  458,  at  pp.  463,  464. 
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the  following  language:  *'Now  it  is  perfectly  clear,  and 
has  been  settled  by  various  decided  cases,  that  by  the  term 
'stranding'  neither  of  the  contracting  parties  could  intend 
a  taking  of  the  ground  by  the  ship  in  the  ordinary  course 
of  navigation  used  in  the  voyage  upon  which  she  was  en- 
gaged. It  is  needless,  therefore,  to  say,  that  when  a  vessel, 
in  the  course  of  a  voyage  insured,  is  sailing  in  a  tide  river, 
or  puts  into  a  tide  harbor,  the  taking  the  ground  from  the 
natural  cause  of  the  deliciency  of  water,  occasioned  by  the 
ebbing  of  the  tide,  is  no  stranding,  within  the  meaning  of 
the  policy.  .  .  .  We  think  a  stranding  cannot  be  better  de- 
fined than  it  has  often  been  in  several  decided  cases,  namely, 
546]  where  the  taking  of  the  ground  *does  not  happen 
solely  from  those  natural  causes,  which  are  necessarily  inci- 
dent to  the  ordinary  course  of  the  navigation  in  which  the 
ship  is  engaged,  either  wholly  or  in  part,  but  from  some  ac- 
cidental or  extraneous  cause."  In  applying  this  doctrine  to 
the  facts  before  us,  we  may  paraphrase  it  by  saying  that  a 
vessel  is  stranded  where  the  taking  of  the  ground  does  not 
happen  from  usual  causes  ordinarily  incident  but  from  un- 
usual causes.  It  has  been  argued  that  there  cannot  be  a 
stranding  while  the  vessel  is  in  the  ordinary  course  of  navi- 
gation, and  the  counsel  for  the  defendant  in  eflfect  contended 
that  there  can  be  no  stranding  whilst  the  vessel  is  in  the  ordi- 
nary track:  I  cannot  assent  to  that,  for  it  would  follow 
that  whilst  she  was  in  the  ordinary  track  for  the  voyage,  no 
taking  the  ground  could  be  deemed  a  stranding,  although 
it  might  happen  from  causes  of  a  most  unusual  kind.  It  is 
sufficient  to  say  that  where  by  temporary  circumstances  the 
bottom  of  the  harbor  is  in  a  different  condition  from  its  ordi- 
inary  state,  and  a  vessel  takes  the  ground  in  a  different 
manner  from  that  which  was  intended,  she  may  be  said  to 
be  stranded.  If  this  be  true,  the  only  question  is  whether 
the  bottom  of  the  harbor  was  in  a  different  condition  from 
its  usual  state.  If  it  were  true  that  steamers  had  habitually 
altered  the  ground  by  using  their  paddles,  the  shifting  con- 
dition of  the  harbor  would  have  been  its  ordinary  condition  ; 
similarly,  if  the  harbor  had  been  altered  by  the  tide  or  by  a 
running  stream  which  occasionally  brought  down  much 
water,  the  changeable  condition  would  be  the  ordinary  con- 
dition ;  but  upon  the  facts  of  the  present  case  the  judge  was 
justified  in  finding  that  some  steamers  using  the  harbor  had 
taken  the  unusual  course  of  forcing  their  way  out  of  the 
liarbor,  and  had  thus  temporarily  altered  the  bottom.  Cer- 
tainly tile  vessel  took  the  ground  in  a  different  way  from 
what  was  anticipated,  and  the  accident  was  caused  by  a 
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temporary  alteration  of  the  harbor.  It  was  an  unusual 
event,  and  I  think  that  the  vessel  was  stranded  within  the 
meaning  of  the  policy. 

Cotton,  L.J.:  I  am  of  the  same  opinion.  It  was  con- 
tended that  the  bank  was  an  incident  of  the  ordinary  condi- 
tion of  the  harbor ;  but  it  appeared  that  such  a  state  of 
circumstances  had  *never  been  Known  before  ;  it  was  [547 
an  unusual  circumstance,  and  the  vessel  grounded  from  an 
extraneous  cause.  The  definition  of  Tindal,  C.  J.,  in  Kings- 
ford  V.  MarshalU^)  applies.  The  harbor  was  not  in  its 
ordinary  condition  ;  the  shallowness  was  not  caused  by  the 
tide,  but  by  an  accidental  and  extraneous  circumstance ;  it 
was  an  unknown  and  unforeseen  raising  of  the  bottom 
whicli  caused  the  small  depth  of  water.  I  think  that  this 
was  a  stranding  within  the  meaning  of  the  policy. 

Tiiesigp:r,  L.J.:  If  upon  the  evidence  in  this  case  it  had 
appeared  that  the  trench  and  bank,  where  the  grounding 
took  place,  had  been  due  to  the  ordinary  shiftings  of  the 
bed  of  the  harbor,  arising  either  from  natural  causes  or  from 
artificial  causes  constantly  and  more  or  less  regularly  acting, 
the  case  would  not  in  my  opinion  have  been  one  of  strand- 
ing ;  but  the  inference  drawn,  and  I  think  properly  drawn, 
by  Field,  J.,  from  the  facts  proved  was  that  the  trench  and 
bank  were  due  to  an  accidental  as  well  as  artificial  cause 
temporarily  and  recently  arising,  and  that  the  bed  of  the 
harbor  was  not  in  its  usual  or  ordinary  state  and  condition. 

Under  such  circumstances  and  upon  the  principles  laid 
down  by  Tindal,  C. J.,  and  other  judges,  it  appears  to  me 
that  the  judgment  for  the  plaintiff  was  right. 

Judgment  affirmed 

Solicitors  for  plaintiff:  Hollams^  Son  &  Coward, 
Solicitors  for  defendant :  Ashursi,  Morris y  Crisp  &  Co. 

C)  8  Bing.,  468,  at  pp.  463,  464. 
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Volunteer  Act,  1863  (26  A  27  Vict.  c.  65),  «.  21,  suhft.  1,  2 — Dixmissal  of  Member — 

Administrative  Baltalion —  Commaiiditig  Officer, 

Under  the  Volunteer  Act,  1863  (26  A  27  Vict.  c.  66),  8.  21,  subs.  1,  2,  the  ordinary 
C(muuandin<^  offic<'r  of  a  volunteer  corps,  which  forms  part  of  an  administrative  bat- 
tnlion,  is  authorized  to  dismiss  a  member  from  the  corps  for  breach  of  discipline, 
filthoni^h  the  e(>ri)S  is  at  the  time  assembled  in  camp  with  the  rest  of  the  adminis- 
trative bAltalion  under  the  general  conunand  of  the  butUdion  commander. 
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[5  Queen's  Bench,  Division,  660.] 
May  12,  1880. 
[IN  THE  COURT  OF  APPEAL.] 

560]  *Darrell  V.  Tibbitts. 

Insurance  (Fire) — Contract  of  Indemnity — Payment  by  Insurer — Right  of  Insurer  to 
Benefit  of  Contract  entered  into  by  Assured — Landlord  and  Ttnatit. 

A  policy  of  fire  insurance  is  a  contract  of  indemnity,  and  upon  payment  of  the 
amount  of  loss  the  insurer  is  entitled  to  be  put  into  the  place  of  the  assured ;  and 
if  at  a  subsequent  ttme  the  assured  receives  compensation  from  other  sources  for  the 
loss  sustained  by  him,  the  insurer  is  entitled  to  recover  from  the  assured  any  sum 
which  he  may  have  received  in  excess  of  the  loss  actually  sustained  by  him. 

North  Bntixh  and  Mercantile  Inmirance  Co.  v.  London^  Liverpool  and  Globe  Insur- 
ance Co.  (22  Eng.  R.  323)  commented  upon  and  followed. 

The  facts  of  this  case  may  be  shortly  stated  as  follows  : 
One  Forbes  was  the  owner  of  a  house  in  Brighton ;  he 
demised  it  to  certain  persons  named  Bonner  by  a  lease, 
which  rendered  the  lessees  bound  to  repair,  "except  casti- 
alties  by  lire,  demolition  by  storm  or  tempest  of  the  build- 
ing or  any  part  thereof,  or  destruction  by  foreign  enemies." 
Forbes  insured  the  house  in  the  Union  Society  (of  which  the 
plaintiff  was  secretary)  by  a  policy  against  fire  covering 
injury  by  explosions  of  gas.  In  1877  the  corporation  of 
Brighton  repaired  the  streets  by  a  steam  roller,  which  owing 
to  its  weight  damaged  a  pipe  and  caused  an  escape  of  gas 
into  the  house  demised  to  Bonner,  where  it  exploded  and 
did  considerable  damage.     Forbes  sold  the  house  and  the 

Bolicy  to  the  defendant,  and  after  some  negotiation  the 
nion  Society  paid  to  the  defendant  a  sum  of  £750.  The 
lessees  received  compensation  from  the  corporation  of 
Brighton  for  the  damage  done  to  the  house  by  the  explo- 
sion, and  with  the  sum  received  reinstated  the  house.  At 
the  time  when  the  Union  Society  paid  to  the  defendant  the 
sum  of  £750  they  were  unaware  that  by  the  terms  of  the 
lease  the  lessees  were  bound  to  make  good  injuries  done  by 
an  explosion  of  gas.  Tlie  Union  Society,  upon  hearing  that 
the  house  had  been  reinstated  by  Bonner,  claimed  from  the 
defendant  the  sum  of  £750,  and  upon  his  refusal  brought 
the  present  action  in  tlie  name  of  the  plain tiflf.  Lush,  J., 
gave  judgment  for  the  defendant. 
The  plaintiff  appealed. 

561]    *May  11.     Benjamin,  Q.C.,  and  CoheUy  Q.C.  (  Wood- 
mil  with  them),  for  the  plaintiff, 
-ff.  T,  Reidy  for  the  defendant. 
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The  arguments  are  sufficiently  noticed  in  the  judgments. 
The  following  cases  were  cited :  Mason  v.  Sainsbury  (') ; 
Godsall  V.  Boldero  (*) ;  Dalhy  v.  India  and  London  Life 
AssuraTice  Cb.  (') ;  Tales  v.  Whyte{^)\  Dickenson  v.  Jar- 
dinei^) ;  Cousins  v.  Nantes  {^) ;  Simpson  v.  Thomson  {^). 

Cur,  adv.  vult 

May  12.     The  following  judgments  were  delivered : 

Brett,  L.J.:  We  have  to  givre  judgment  in  a  case  which 
has  been  heard  before  Lush,  J.,  but  which  was  not  argued 
before  him  upon  the  point  that  we  are  to  decide,  and  in  which 
the  authorities  cited  to  us,  and  binding  upon  us,  were  not 
mentioned  to  him.  He  thought  that  the  case  must  come 
before  the  Court  of  Appeal,  and  consequently  he  gave  no 
considered  judgment :  therefore  we  are  practically  not  over- 
ruling his  judgment,  but  we  are  dealing  with  the  case  as 
upon  an  original  hearing,  although  no  doubt  this  is  techni- 
cally an  appeal. 

At  the  commencement  of  the  argument  I  understood  the 
question  for  our  determination  to  be,  on  the  one  band, 
whether  fire  policies  were  contracts  of  indemnity  like  marine 
policies,  or,  on  the  other,  whether  they  were  contracts  to 
pay  a  certain  sum  of  money  in  a  particular  event  like  life 
policies.  Bat  I  think  that  this  question  has  been  settled  by 
a  decision  of  the  Court 'of  Appeal,  whose  judgment  we  are 
bound  to  follow  ;  and  the  real  point  in  this  case  turns  out 
to  be  whether  the  plaintiff  can  maintain  the  action. 

It  seems  to  me,  according  to  the  principle  of  North  Brit- 
ish and  Mercantile  Insurance  Co,  v.  London^  Liverpool 
and  Olobe  Insurance  Co.  (*),  that  if  the  tenants  had  not  re- 
paired the  damage,  and  had  declined  to  do  so,  the  insurance 
company  would  have  been  bound  to  pay  the  landlord  who 
had  insured  with  them,  but  would  *have  had  a  right  [562 
to  bring  in  his  name  an  action  against  the  tenants,  and  re- 
cover from  the  tenants  what  they  had  paid  to  the  landlord ; 
in  other  words,  a  policy  of  fire  insurance  is  a  contract. of 
indemnity  similar  to  that  which  is  contained  in  a  policy  of 
marine  insurance.  That  case  seems  to  me  further  to  show 
that  if  the  landlord  had  sued  the  tenants  before  lie  received 
payment  from  the  insurance  company,  he  must  have  recov- 
ered from  them,  for  it  would  have  been  no  answer  by  the 
tenants  that  the  landlord  was  insured.     That  case  seems  to 

(»)  3  Doug.,  61.  (»)  Law  Rep.,  8  C.  P.,  689. 

(»)  9  East,  72.  (•)  3  Taunt.,  618. 

(»)  15  C.  B.,  866.  C)  3  App.  Gas.,  279;    24  Eng.  R..  197. 

(*)  4  Ring.  (N.C.).  272.  («)  5  Ch.  D.,  569 ;  22  Eng.  R.,  323. 
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nie  also  to  decide  this,  that  if  the  landlord  had  recovered 
damages  from  the  tenants  equivalent  to  the  injury  done  to 
him  by  the  refusal  of  the  tenants  to  repair,  Jie  could  not 
afterwards  sue  the  insurance  company.  The  landlord  was 
paid  by  the  insurance  company  at  a  time  when  they  could 
not  resist  his  demand,  as  they  were  bound  by  their  con- 
tract to  pay.  Afterwards  the  corporation  of  Brighton,  by 
Avhose  negligence  the  mischief  happened,  paid  the  amount 
of  damage  to  the  defendant's  house,  and  this  amount  was 
expended  in  making  good  the  damage.  I  think,  however, 
that  the  case  stands  in  the  same  position  as  if  the  tenants 
had  executed  the  repairs  with  their  own  money. 

The  question  now  arises  whether  the  insurance  company 
who  paid  the  money  to  the  landlord  at  a  time  when  they 
were  obliged  to  pay  by  virtue  of  their  contract,  can  recover 
it  back  because  the  tenants  have  done  that  which  they  could 
not  avoid  doing  :  if  they  had  not  repaired,  they  must  have 
paid  damages  to  the  landlord.  If  the  company  cannot  re- 
cover the  money  back,  it  follows  that  the  landlord  will  have 
the  whole  extent  of  his  loss  as  to  the  building  made  good 
by  the  tenants,  and  will  also  have  the  whole  amount  of  that 
loss  paid  by  the  insurance  company.  If  that  is  so,  tlie 
whole  doctrine  of  indemnity  would  be  done  away  with  :  the 
landlord  would  be  not  merely  indemnified,  he  would  be  paid 
twice  over.  A  technical  difficult}'  arises  in  my  mind  as  to 
tlie  ground  upon  which  the  landlord  can  be  held  liable  in 
this  action,  but  it  is  a  difficulty  which  ought  to  be  sur- 
mounted. I  do  not  think  that  the  money  can  be  recovered 
back  upon  the  ground  that  the  consideration  for  the  pay- 
ment of  the  money  has  wholly  failed:  because  the  pre- 
mium upon  the  policy  is  part  of  the  consideration,  and  no 
one  supposes  that  the  premium  is  to  be  returned.  But  it 
seems  to  me  that  according  to  all  rules  of  law  we  have  a 
563]  right  to  imply  a  *promise  on  the  part  of  the  land- 
lord to  the  insurance  company  at  the  time  of  paj-ment  by 
them,  that  if  the  loss  should  be  afterwards  made  good  by 
the  tenants,  he  would  repay  the  money  which  he  received 
from  the  insurance  company.  I  think  that  the  landlord  is 
liable  on  another  ground  also.  The  doctrine  is  well  estab- 
lished that  where  something  is  insured  against  loss  either 
in  a  marine  or  a  fire  policy,  after  the  assured  has  been  paid 
by  the  insurers  for  the  loss,  the  insurers  are  put  into  the 
place  of  the  assured  with  regard^to  every  right  given  to  him 
by  the  law  respecting  the  subject-matter  insured,  and  witli 
regard  to  every  contract  which  touches  the  subject-matter 
insured,  and  which  contract  is  affected  by  the  loss  or  the 
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safety  of  the  subject-matter  insured  by  reason  of  the  peril 
insured  against.  So  that  immediately  after  the  insurance 
company  had  paid  the  landlord,  they  were  put  into  his 
phice  with  regard  to  the  contract  to  rebuild,  which  was  a 
contract  respecting  the  subject-matter  insured,  that  is,  the 
building,  and  which  contract  was  affected  by  the  safety,  or 
the  loss  of  that  building  by  reason  of  the  explosion,  which 
was  a  peril  insured  against,  and  therefore  they  are  to  be 
subrogated  or  to  be  put  into  the  place  of  the  landlord  with 
regard  to  his  rights ;  they  might  have  sued  in  his  name  the 
tenants  if  the  latter  had  not  repaired,  and  when  the  tenants 
have  repaired,  the  insurance,  company  are  to  have  the  benelit 
of  those  repairs. 

Judgment  must  be  entered  for  the  plaintiff. 

CoiTON,  L.J.:  The  first  question  is  whether  a  fire  policy 
is  a  contract  of  indemnity.  That  was  decided,  in  the  North 
British  and  Mercantile  insurance  Go,  v.  London^  Liteipool 
and  Qldbe  Insurance  Co.  (*).  It  is  also  established  that  the 
insurer  of  a  person,  who  has  a  remedy  against  some  one  else 
to  compel  him  ultimately  to  make  good  the  loss,  stands  in 
the  position  of  a  surety.  What  are  the  rights  of  a  surety? 
When  a  surety  pays  a  debt,  he  has  the  right  to  be  put  in  the 
place  of  the  creditor  as  against  the  principal  debtor,  and  to 
use  all  the  remedies  which  the  creditor  could  have  used  as 
against  the  principal  debtor,  in  order  that  the  surety  may 
recover  back  the  sum  which  he  has  paid,  and  which  the  cred- 
itor has  a  right  to  demand  from  him.  In  *the  pres-  [564 
ent  case  the  owner  of  the  house  undoubtedly  had  a  right  to 
recover  under  the  policy  from  the  insurance  company.  But 
they  paid  as  sureties  only  for  a  loss  which  was  ultimately  to 
be  borne  by  some  one  else,  and  if  at  the  time  they  had 
thought  fit  to  do  so,  they  might  have  called  upon  the  land- 
lord to  give  to  them  the  right  to  sue  the  tenants.  This, 
however,  they  did  not  do.  It  has  been  argued  that  although 
the  company  might  have  a  right  to  use  the  name  of  the  land- 
lord against  the  wrongdoer  who  caused  the  loss,  that  is, 
against  the  corporation  ;  yet  there  could  be  no  such  right  to 
require  the  landlord  to  let  the  company  have  the  benefit  of 
any  contract  entered  into  by  him,  under  which  he  has  been 
in  effect  paid.  I  do  not  think  that  this  argument  can  find 
any  support  upon  principle,  but  it  is  in  truth  disposed  of  by 
ibe  case  which  I  Have  mentioned,  where  the  rights  of  the 
parties  depended  upon  contract.  In  principle  there  can  be 
no  difference  between  a  right  which  the  assured  has  as  against 
u  wrongdoer,-  and  a  right  which   he   has  under  a  contract 

0)  5  Ch.  D.,  6G9 ;  22  Eng.  R.,  323. 
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entered  into  by  him.  What  he  has  insured,  is  his  loss  having 
regard  to  the  contract  which  is  entered  into  by  other  per- 
sons :  the  insurance  is  to  indemnify  him  against  tlie  loss,  and. 
although  the  company  is  bound  to  pay  when  the  loss  occurs, 
yet  tlie  circumstance  does  not  change  the  position  of  the 
parties.  If  the  landlord  had  sued  the  tenants,  the  company 
would  have  had  a  right  to  say,  that  although  they  haa  not 
required  him  to  sue,  yet  as  the  money  had  come  into  his 
hands,  he  was  under  an  obligation  to  recoup  them  wholly  or 
partly  what  they  had  paid  him  :  here  the  money  has  not  been 
received  by  the  landlord  from  the  wrongdoer,  that  is,  the  cor- 
poration, but  the  tenants  having  recovered  from  it  and  having 
repaired  the  house,  the  money  paid  by  the  company  repre- 
sents a  sum  in  the  hands  of  the  landlord  exceeding  the  loss 
sustained  by  him.  Under  these  circumstances  no  doubt  there 
is  some  difficulty  in  saying  what  is  the  ground  upon  which  the 
money  is  to  be  obtained  from  the  landlord.  I  do  not  think 
that  technically  the  company  have  a  right  to  recover  back  the 
money  which  they  have  paid,  but  they  have  a  right  to  the 
benefit  of  what  the  assured  has  received  in  respect  of  a  con- 
tract referring  to  the  loss,  by  which  he  was  entitled  to  receive 
compensation  in  damages,  and  which  they  might  have  called 
upon  him  to  enforce  for  their  benefit :  when  he  has  received 
565 J  that  benefit,  they  *can  treat  him  as  being  under  an 
obligation  to  use  it  as  they  may  direct.  A  difficulty  no  doubt 
arises  from  the  circumstance,  that  the  money  having  been  ex- 
pended in  the  repair  of  the  house  cannot  be  deemed  to  be  held 
in  trust  for  the  company.  But  I  think  that  under  the  cir- 
cumstances before  us  an  obligation  arises  jipon  an  implied 
contract,  that  the  assured  shall  hold  for  the  benefit  of  the 
company,  or  pay  to  them,  the  amount  that  he  subsequently 
receives  under  any  contract  relating  to  the  loss,  which  they 
would  have  been  entitled  to  require  him  to  put  in  force  for 
their  benefit  at  the  time  when  they  as  insurers  paid  to  him 
the  amount  of  his  loss.  If  the  company  had  known  of  the 
covenants  in  the  lease,  and  of  the  actual  position  of  the 
parties,  it  might  have  been  said  that  they  had  paid  without 
requiring  the  covenant  to  be  enforced  and  therefore  had  lost 
their  remedy.  If  this  state  of  facts  had  arisen,  it  is  unnec- 
essary to  determine  what  would  have  been  the  result.  Here 
it  is  admitted  that  at  the  time  when  the  money  was  paid, 
the  obligation  of  the  tenants  under  their  covenant  was  not 
known.  There  was  some  mistake  as  to  what  the  covenants 
were,  and  what  the  liability  of  the  landlord  was  as  to  his 
insurers.  Therefore  it  is  impossible  to  say  that  the  com- 
pany gave  up  any  right. 
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TiiicsiOER,  L.J.:  I  am  of  opinion  tliat  the  company  is 
entitled  to  recover  the  amount  which  they  paid  to  the  de- 
fendant. 

The  objections  to  their  claim  are  two  ;  the  first  substantial, 
the  second  formal. 

The  substantial  objection  raises  the  question,  whether  in 
a  case  like  the  present,  a  person  whose  Joss  is  covered  by  a 
policy  of  insurance,  is  entitled  to  keep  the  moneys  payable 
under  that  policy,  and  is  at  the  same  time  entitled  to  have 
under  a  legal  obligation  the  damage  repaired  with  other 
moneys  than  those  paid  under  the  policy.  It  appears  to  me 
that  that  question  is  really  covered  by  the  authority  of  the 
case  which  has  been  cited,  namely,  the  North  British  and 
Mercantile  Insurance  Co,  v.  London^  Liverpool  and  Olobe 
Insurance  Co.  (*).  In  that  case  goods  had  been  bailed  with 
an  absolute  obligation  on  the  part  of  the  bailees,  to  protect 
them  from  fire,  and  as  a  consequence  to  pay  to  the  bailors 
*the  value  of  those  goods  in  the  event  of  their  being  [566 
destroyed  by  fire.  The  bailors,  notwithstanding  that  they 
had  this  liability  on  the  part  of  the  bailees,  thought  fit  to 
further  secure  and  protect  themselves  by  an  insurance  made 
in  their  own  names  and  for  their  own  benefit.  Afire  having 
occurred,  the  question  was  raised,  whether  the  insurance 
company  that  had  insured  for  the  bailees,  was  entitled  to 
liave  contribution  for  the  damage  from  the  insurance  office 
that  had  insured  for  the  bailors.  Then  it  was  held  that  the 
contracts  of  insurance  were  entirely  independent,  and  that 
there  was  no  riglit  of  contribution,  and  further,  that  the 
bailors  and  their  insurers  were  to  be  looked  upon  as  one 
person,  and  the  bailees  and  their  insurers  were  to  be  looked 
upon  as  another,  and  that  the  rights  of  the  parties  were  to 
be  regarded  in  the  following  light,  namely,  that  as  the  bail- 
ors themselves  would  have  aright  directly  against  the  bailees 
in  respect  of  the  goods  consumed  by  the  fire,  and  therefore 
indirectly  against  their  insurers,  so  the  bailors'  insurers 
would  be  in  the  same  position ;  and  if  before  what  is  called 
the  primary  liability  had  been  fulfilled  through  the  pay- 
ment by  the  bailees  or  their  insurers,  the  bailors'  insurers 
had  paid  the  amount  of  the  insurance,  they  would  have  had 
a  claim  to  be  subrogated  to  the  rights  of  their  assured,  and 
to  claim  against  the  bailees  and  their  insurers ;  and  if  be- 
fore the  bailors'  insurers  had  paid  the  money  secured  by  the 
policy,  the  bailees  or  their  insurers  had  fulfilled  their  pri- 
mary obligation,  and  had  paid  the  value  of  the  goods  de- 

(»)  6  Ch.  D.,  669;  22  Eng.  R.,  828. 
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stroyed,  the  bailors  would  have  had  no  claim  upon  their 
insurers.  That  seems  to  be  identical  with  the  position  of 
the  parties  in  this  case.  Instead  of  the  bailment  of  goods, 
there  is  what  may  be  called  the  bailment  of  a  house,  that 
is,  a  lease  has  been  granted  with  an  obligation  on  the  part 
of  the  lessees  to  repair  damage  done  to  the  house  by  explo- 
sion of  gas ;  the  lessor  therefore  had  the  primarj'^  liability 
of  the  lessees  to  repair  the  house,  but  he  also  insured  against 
damage  from  explosion  by  gas,  the  policy  protecting  him  ia 
the  event  of  the  lessees  not  fulfilling  their  contract.  What 
difference  is  there  between  this  case  and  the  North  BritisJi 
and  Mercantile  Insurance  Co,  v.  London^  Liverpool  and 
Olohe  Insurance  Co.  (*)?  If  the  lessees  themselves  had  in- 
sured against  an  explosion  hj  gas,  the  two  cases  would  have 
567]  *been  identical :  and  it  can  make  no  diflference  that 
the  liability  to  repair  rests  solely  upon  the  tenants,  and 
that  they  have  no  remedy  against  any  insurers,  although  in 
the  present  case  they  had  a  remedy  which  they  exercised 
against  the  corporation,  by  whose  wrongful  act  the  damage 
was  really  caused.  It  was  argued  on  behalf  of  the  defend- 
ant that  as  regards  the  rights  of  insurers,  a  distinction  exists 
between  a  case  where  the  assured  has  a  remedy  against  a 
tortfeasor  in  respect  of  the  damage  covered  by  the  policy, 
and  a  case  where  the  assured  has  a  right  by  contract  with 
some  third  person,  to  be  indemnified  in  respect  of  that  same 
loss.  I  am  by  no  means  prepared  to  say  that  there  may  not 
be  some  contracts  so  entirely  independent  of  the  subject- 
matter  of  the  insurance,  as  to  put  the  assured  in  the  position 
of  being  more  than  indemnified  in  the  event  of  a  loss.  But  I 
am  clearly  of  opinion  as  a  matter  of  principle,  that  where 
the  contract  of  insurance  and  the  contract  with  the  third 
party  cover  identically  the  same  subject-matter,  the  assured 
has  no  right  to  more  than  an  indemnity.  Moreover,  on  this 
point  the  case  which  I  have  mentioned  is  conclusive. 

The  argument  as  to  the  second  or  formal  objection  was 
put  somewhat  in  this  fashion.  It  was  urged  that  even  al- 
though the  assured  had  not  a  right  both  to  keep  the  money 
paid  by  way  of  insurance,  and  to  have  the  house  repaired 
by  the  tenants,  yet  there  are  no  means  by  which  the  money 
paid  b)'^  the  company  can  be  recovered  back.  I  cannot  feel 
any  difficulty  as  to  this  matter.  It  appears  that  the  money 
was  paid  by  the  company  through  the  pressure  of  the  as- 
sured upon  what  must  be  taken  to  be  a  representation,  that 
he  had  at  all  events  at  that  time  no  other  indemnity  against 

Q)  5  Ch.  D.,  569;  22  Eng.  R.,  323. 
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the  loss  which  had  been  sustained  ;  and  also  it  is  clear  that 
the  money  was  paid  at  a  time  when  tlie  company  was  abso- 
lutely bound  to  do  so.  It  being  clear  that  the  assured  is  not 
entitled  to  a  double  indemnity,  it  would  be  the  duty  of  this 
court  so  to  mould  or  adapt  the  forms  of  procedure,  that 
justice  should  be  done,  and  that  the  equities  between  the 
parties  should  be  properly  adjusted.  But  it  is  unnecessary 
to  go  as  far  as  that,  because  it  appears  to  me  that  upon  well 
established  principles,  and  by  well  recognized  forms  of  ac- 
tion, the  plaintiff  who  represents  the  insurance  company  is 
entitled  to  recover  the  *money  claimed  in  this  action.  [568 
It  appears  to  me  that  this  suit  may  be  supported  upon  one 
of  two  grounds:  it  maybe  maintained  either  as  an  action 
at  common  law  for  money  had  and  received,  to  recover  the 
sum  which  they  paid  upon  the  ground  that  that  money  was 
paid  upon  the  conditions,  that  the  person  to  whom  it  was 
paid  bad  sustained  a  loss,  that  in  point  of  fact  no  loss  had 
teen  sustained,  and  therefore  that  the  money  paid  by  the 
company  ought  in  justice  to  be  returned  to  them.  It  is  also 
maintainable  as  a  kind  of  suit  in  equity  founded  upon  the 
following  grounds:  the  assured  having  been  indemnified 
against  the  loss  sustained  by  him  through  the  payment  by 
the  insurance  company,  the  latter  have  a  right  to  be  subro- 
gated into  the  place  of  the  assured ;  one  of  those  rights  was 
either  to  compel  the  tenants  to  repair  the  house  demised  to 
them,  or  to  pay  damages  equivalent  to  the  cost  of  the  re- 
pair ;  and  as  the  assured  has  received  from  other  sources 
compensation  for  his  loss,  he  ought  to  put  the  company  in 
the  same  position  which  they  would  have  held,  if  the  house 
had  been  repaired  before  they  were  called  upon  to  pay  the 
amount  of  the  damage. 
In  my  opinion  the  appeal  must  be  allow^ed. 

Judgment  reversed^  and  entered  for  the  plaintiff 
for  £750. 

Solicitors  for  plaintiff :  Dawes  &  Sons. 
Solicitors  for  defendant :  Langley  &  Gibbon. 
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[6  Queen's  Bench  Division,  592.] 
Jane  22,  1880. 

[in  the  court  of  appeal.] 

592]    *The  Protector  Endowaient  Loan  and  Annu- 
ity Company  v.  Grice  ('). 

Bond — Loan  payahle  by  Instalments — Balance  payable  upon  defauU  in  payment  of  one 
Instalmeni — Interest  and  Expenses  of  Life  Insurance — Penalty — Relief  of  Debtor. 

The  plaintiffs  lent  money  to  S.  upon  his  bond,  under  which  the  principal  was  to 
be  paid  in  five  years  by  instalments,  in  case  the  debtor  should  so  long  live,  the  instal- 
ments being  calculated  so  as  to  cover  the  principal  of  the  loan,  interest  thereon, 
the  expenses  of  negotiating  it,  and  a  margin  representing  a  premium  for  the  insur- 
ance of  the  debtor's  life.  The  condition  of  the  bond  made  it  void ;  first,  if  the 
instalments  were  regularly  paid  till  the  expiration  of  the  five  years,  or  till  the  death 
of  the  debtor,  whichever  should  first  happen ;  secondly,  if  all  the  instalments  which 
would  have  become  payable  at  the  expiration  of  the  five  years,  if  the  debtor  lived 
so  long,  were  at  any  time  paid  up,  the  balance  of  instalments  being  at  once  payable 
on  the  failure  of  any  single  instalment. 

The  defendant  as  surety  executed  the  bond,  and  default  having  been  made  in  pay- 
ment of  one  instalment,  the  plaintiffs  brought  an  action  claiming  the  entire ,  balance 
of  unpaid  instalments : 

Held  (reversing  the  judgment  of  Bowen,  J.),  that  the  amount  claimed  was  not  a 
penalty  and  could  be  recovered. 

Appeal  of  the  plaintiffs  from  the  judgment  of  Bowen, 
J.,  after  the  trial. 

593]  *The  facts  are  suflSciently  stated  in  the  judgment 
of  the  learned  judge  ("),  and  it  is  unnecessary  to  repeat 
them  here. 

Sir  F,  Her  Schelly  S.G.,  and  FookSy  Q.C.  {Archibald^  with 
them),  for  the  plaintiffs:  Bowen,  J.,  gave  judgment  for  the 
defendant  upon  the  ground  that  the  stipulation  for  payment 
of  the  residue  upon  default  was  a  penalty,  and  that  the 
plaintiffs  were  entitled  to  recover  only  the  instalment  act- 
ually due  at  the  time  of  default ;  it  is  submitted  that  the 
decision  is  erroneous:  whether  a  stipulation  is  to  be  con- 
strued as  a  penalty,  depends  upon  the  intention  of  the  par- 
ties at  the  time  of  entering  into  the  contract:  Peachy  v. 
Duke  of  Somerset  {*) ;  Sloman  v.  Walter  (*).  Here  the  pen- 
alty of  the  bond  is  £100,  and  to  construe  the  stipulation  for 
the  immediate  payment  upon  default  of  the  remaining 
instalments  as  a  penalty  would  be  to  create  a  penalty 
within  a  penalty.  The  insertion  of  a  penal  sum  in  the  bond 
itself  seems  to  show  that  the  parties  did  not  intend  that 
there  should  be  a  penalty  in  the  condition.  It  must  have 
been  intended  that  the  stipulation  for  immediate  payment 

(1)  Reversing,  ante,  p.  206.  (»)  2  W.  «fe  T.  L.  C,  5th  ed.,p.  1100. 

(<)  Ante,  p.  121.  {*)  2  W.  A  T.  L.  C,  6th  ed..p.  1112. 
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slioald  be  deemed  part  of  the  bargain  between  the  parties. 
It  is  not  a  principle  of  equity  to  relieve  in  every  case  against 
a  stipulation  for  the  payment  of  a  larger  sum.  An  agree- 
ment must  receive  the  same  construction  in  equity  as  at 
law;  and  it  was  intended  by  the  stipulation  in  question 
that  the  lenders  should  not  run  any  risk  of  losing  the 
amount  of  their  advance ;  the  acceleration  of  payment  was 
to  secure  the  plaintiffs  against  any  hazard  of  failing  to  ob- 
tain repayment ;  an  acceleration  of  payment  will  not  of 
itself  in  equity  avoid  a  contract :  Sterne  v.  Beck  (*) ;  Thomp- 
son V.  Hudson  (•).  At  all  events  the  plaintiffs  were  entitled 
to  judgment  for  the  whole  amount  of  the  bond  as  a  security 
in  case  of  future  breaches. 

Bompas,  Q.C.,  and  Forrest  Fulton^  for  the  defendant : 
The  principle  upon  which  a  stipulation  is  to  be  treated  as  a 
penalty  is  correctly  stated  bv  Mellish,  L.J.,  in  Ex  parte 
Hulse;  In  re  Dagenham  {Thames)  Dock  Co.{*):  "I  have 
always  understood  that  *where  there  is  a  stipu-  [594 
lation  that  if  on  a  certain  day  an  agreement  remains  either 
wholly  or  in  any  part  unperformed — in  which  case  the  real 
damage  may  be  either  very  large  or  very  trifling — there  is  to  be 
a  certain  forfeiture  incurred,  that  stipulation  is  to  be  treated 
as  in  the  nature  of  a  penalty.' ■  This  dictum  applies  to  the 
present  case  ;  the  loan  was  £60,  and  the  debtor  was  to  pay 
by  instalments  £20  for  the  accommodation ;  but  according 
to  the  construction  of  the  plaintiffs,  upon  one  default  the 
debtor  is  to  lose  all  further  benefit  of  the  accommodation, 
and  to  repay  the  remaining  balance  at  once.  This  is  at 
variance  with  the  principle  upon  which  equity  relieves, 
which  is,  that  it  is  proper  to  put  a  debtor,  who  has  failed  to 
pay  on  a  certain  day,  in  the  same  position  after  payment 
upon  a  subsequent  day,  as  if  he  had  paid  punctually.  The 
provision  that  an  estate  or  interest  is  to  be  forfeited  upon 
msolvency,  may  be  a  penalty  against  which  equity  would 
not  relieve;  but  that  is  a  very  different  provision  from  the 
stipulation  in  the  present  case,  that  upon  default  the  debtor 
and  his  sureties  shall  bear  the  burden  of  repayment  sooner 
than  was  otherwise  contemplated. 

[Brett,  L.  J.:    This  is  not  a  case  where  the  debtor  is  called 
upon  to  pay  an  increased  sum.] 

The  payment  is  accelerated,  and  that  is  sufficient  to  con- 
stitute a  penalty. 

0)  I  De  G.  J.  A  S.,  696 ;  82  L.  J.  (Cli.),        O  Law  Rep.,  8  Ch.,  1022,  at  p.  1026 ;  1 
682.  Eng.  R.,  518. 

{')  Law  Rep..  4  II.  L.,  1. 

20  Eng   Rkp.  CO 


474  QUEEN'S  BENCH  DIVISION.  [Vol  V. 

1880  The  Protector  Loan  Co.  v.  Grice. 

The  plaintiffs  are  not  entitled  to  judgment  as  security  for 
future  breaches ;  they  have  not  followed  the  procedure 
necessary  to  entitle  them  to  that  remedy. 

But  further,  it  is  to  be  recollected  that  this  is  an  action 
against  a  surety;  and  altliough  the  stipulation  for  accelera- 
tion of  payment  may  not  be  a  penalty  against  the  principal 
debtor,  yet  it  is  a  penalty  against  the  surety. 

Sir  F,  HerscJiell^  S.G.,  was  not  called  upon  to  reply. 

CocKBURN,  C.  J.:  The  judgment  of  Bowen,  J.,  is  founded 
upon  a  misapplication  of  the  rule,  that  a  penalty  for  the 
non-performance  of  a  contract  cannot  be  construed  literally. 
The  clauses  in  question  in  the  present  case  were  essential 
parts  of  the  contract ;  it  is  an  agreement  for  a  discharge  by 
quarterly  instalments  of  the  whole  debt,  but  if  there  is  a 
595]  failure  to  perform  the  agreement,  a  condition  *is  in- 
serted that  the  whole  amount  shall  become  payable  at  once; 
it  is  not  merely  a  mode  of  securing  payment  of  the  instal- 
ments. If  the  payment  of  an  additional  sum  of  money  is 
mentioned  only  for  the  purpose  of  inducing  persons  to  ful- 
fil their  contract,  it  is  not  to  be  literally  enforced  in  a  court 
of  justice  ;  but  here  it  was  contemplated  that  the  terms  of 
the  contract  should  be  fulfilled,  and  we  do  not  doubt  that  it 
was  intended  that  the  whole  amount  should  become  due 
upon  non-payment  of  an  instalment.  I  think  that  there 
ought  to  be  judgment  for  the  plaintiffs. 

Baggallay,  L.J.:  I  am  of  the  same  opinion.  The  doc- 
trine in  equity  is  stated  by  Lord  Macclesfield,  L.C.,  in 
Peachy  v.  Buke  of  Somerset  (*) :  *'  The  true  ground  of  relief 
against  penalties,  is  from  the  original  intent  of  the  case, 
where  the  penalty  is  designed  only  to  secure  money,  and 
the  court  gives  him  all  that  he  expected  or  desired  ;"  but  it 
has  been  long  astablished,  that  relief  in  equity  is  also  given 
where  the  penalty  is  intended  to  secure  the  performance  of  a 
collateral  object :  Sloman  v.  Walter  (").  Familiar  instances 
of  the  relief  afforded  in  equity,  may  be  found  in  those  cases 
where  a  default  has  occurred  in  repayment  of  a  loan  se- 
.  cured  by  a  mortgage ;  but  where  the  intent  is  not  simply  to 
secure  a  sum  of  money,  or  the  enjoyment  of  a  collateral  ob- 
ject, equity  does  not  relieve.  It  may  be  assumed  from  the 
relation  of  the  parties,  that  they  intended  to  carry  out  the 
terms  of  the  agreement ;  it  was  competent  to  them  to  deter- 
mine that  the  loan  should  be  repayable  in  the  manner  men- 
tioned ;  it  was  worth  the  while  of  the  parties  that  the  money 
should  be  borrowed  upon  the  terms  mentioned  in  the  condi- 

(1)  2  W.  &  T.  L.  C,  5th  ed.,  p.  1100.  at  p.  IIOS. 
O  2  W.  &  T.  L.  C,  6th  ed.,  p.  1112. 
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r-  

tion,  and  it  Avould  be  an  act  of  injustice  to  the  lenders  to 
give  judgment  for  the  defendant. 

Bramweli-^  L.J.:  lam  glad  that  the  other  members  of 
the  court  have  come  to  tht^  conclusion  that  tlie  plaintiffs  are 
entitled  to  judgment ;  but  I  have  some  difficulty  in  seeing  that 
Bowen,  J.,  was  wrong.  It  ought  to  be  presumed  that  the 
parties  to  a  contract  mean  Avhat  they  say,  and,  to  take  one 
instance,  a  proviso  in  a  lease  for  years  for  re-entry  upon 
non-payment  of  rent  is  construed  literally,  *and  the  [596 
lessor  is  entitled  to  enter  whenever  the  rent  has  fallen  into 
arrear  ;  but  even  in  this  case  relief  against  forfeiture  may  be 
obtained,  both  in  equity  and  by  statute  subject  to  certain 
conditions.  In  other  cases  the  Court  of  Chancery  said  that 
a  penalty  to  secure  the  payment  of  a  sum  of  money  or  the 
performance  of  an  act  should  not  be  enforced ;  the  parties 
were  not  held  to  their  agreement;  equity  in  truth  refused 
to  allow  to  be  enforced  what  was  considered  to  be  an  uncon- 
scientious bargain.  Apart  from  the  authorities  which  bind 
us,  I  do  not  quite  assent  to  the  principle  upon  which  this 
doctrine  is  founded.  A  definition  of  the  principle  may  pos- 
sibly be  that  where  a  sum  is  payable  as  a  punishment  for 
a  default,  or  by  way  of  security,  and  the  realization  of  that 
sura  is  not  within  the  original  intention  of  the  parties,  the 
sum  is  a  penalty;  but  when  it  forms  part  of  the  original  in- 
tention, that  upon  default  a  sum  otherwise  payable  at  a 
future  period,  shall  become  forthwith  payable,  it  is  no 
longer  a  penalty.  I  do  not  know  whether  this  definition  is 
correct ;  I  admit  that  it  is  somewhat  vague,  but  it  is  the  best 
definition  which  at  the  present  moment  presents  itself  to  me. 
Upon  the  whole,  as  far  as  I  can  understand  the  question,  the 
stipulation  in  question  is  not  a  penalty.  I  do  not  feel  any 
doubt  as  to  the  question  that  the  defendant  is  only  a  surety; 
if  it  was  part  of  the  original  intention,  that  the  money  should 
be  repaid  forthwith  upon  default,  it  is  part  of  the  bargain 
which  binds  the  surety. 

Brett,  L.J.:  I  think  that  this  is  not  a  case  of  a  penalty. 
The  contract  is  that  the  borrower  shall  repay  £70,  there  is 
no  otlier  debt,  and  no  other  sum  is  mentioned.  It  is  an 
agreement  to  repay  by  quarterly  instalments  ;  but  if  default 
should  be  made,  then  the  whole  sum  of  £70  was  to  become 
payable  at  once.  In  my  opinion  the  stipulation  to  pay  im- 
mediately is  not  to  be  treated  as  a  penalty;  but  a  stipula- 
tion to  pay  a  large  sum  upon  default  would  be  a  penalty, 
and  could  not  be  recovered  :  Sterne  v.  Beck  (')  and  Tliouqy- 
son  v.  Hudson  (")  show  what  the  true  rule  is ;  if  a  larger 

0)  1  De  G.  J.  &  S.,  595  ;  32  L.  J.  (Ch.),  682.  O  Law  Rep.,  4  H.  L.,  1. 
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sum  is  to  be  paid  upon  default,  it  is  a  penalty;  a  stipulation 
to  pay  upon  default  a  sum  not  larger  than  the  total  amount 
is  not  a  penalty.  The  chief  ground  of  the  judgment  of 
597]  Bo  wen,  J.,  cannot  *be  upheld.  I  do  not  think  that 
the  fact  of  the  defendant  being  only  a  surety  makes  any 
diJQference  as  to  his  liability. 

Judgment  reversed. 

Solicitor  for  plaintiffs  :   T.  H,  DevonsJdre. 
Solicitors  for  defendant :  Cronin  &  RivoUa. 

See  ante,  p.  210  note. 


[6  Queen's  Bench  Division,  697.] 

March  18,  1880. 
[IN  THE  COURT  OF  APPEAL.] 

Powell  ajid  Another  v.  Fall. 

Locomotive  Act,  1861  (U  <t  26  Vict.  c.  10)—ZacomofiveAct,  1865  (28  cfc  29  VicL 

c.  83) — Nuisance — Highway, 

The  defendant  was  possessed  of  a  traction  engine,  whicli  was  propelled  by  steam 
power.  Wliilst  it  was  being  driven  by  the  defendant's  servants  along  a  highway, 
some  sparks  escaping  from  it  set  fire  to  a  stack  of  hay  of  the  plaintiffs  stjinding  on 
a  neighboring  farm.  The  engine  was  constructed  in  conformity  with  the  Ldco- 
motive  Acts,  1861,  1865;  at  the  time  of  the  accident  it  was  being  driven  at  a 
proper  pace,  and  the  defendant's  servants  were  guilty  of  no  negligence  in  the  man- 
agement of  it : 

7/<-/</,  that  the  defendant  was  liable  to  compensate  the  plaintiffs  for  the  injury  done 
to  the  stack,  upon  the  ground,  that  the  engine  being  a  dangerous  machine,  an  action 
was  maintainable  at  common  law,  and  the  Locomotive  Acts  did  not  restrict  the  lia- 
bility of  the  defendant. 

The  facts  of  this  case  are  stated  in  the  following  judgment, 
delivered  upon  further  consideration,  by 

Mellor,  J.:  This  was  an  action  tried  before  me  at  De- 
vizes without  a  jury.  It  was  brought  by  the  plaintiffs  to  re- 
cover a  sum  of  £53  65.  Sd,^  in  respect  of  injury  done  to  a  rick 
of  hay  upon  a  farm  of  the  plaintiff,  John  "thomas  Powell, 
adjoining  a  public  highway,  and  which  injury  was  caused 
by  sparks  escaping  from  the  fire  of  a  traction  engine  belong- 
ing to  the  defendant,  which  was  then  being  propelled  by 
steam  power  along  the  highway.  The  engine  was  con- 
structed in  conformity  with  the  provisions  of  24  &  25  Vict, 
c.  70,  and  of  28  &  29  Vict.  c.  83,  being  the  acts  then  in  force 
for  regulating  the  use  of  locomotives  on  turnpike  and  other 
roads. 

At  the  time  when  the  injury  was  occasioned  to  the  hay- 
598]    stack  by  *the  sparks  of  fire  issuing  from  the  defend- 
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ant's  engine,  it  was  not  travelling  at  a  greater  speed  than 
that  prescribed  by  the  acts  referred  to,  nor  was  the  injury 
occasioned  by  any  negligence  on  the  part  of  the  defendant's 
servants  conducting  or  managing  the  same,  and  the  question 
which  I  reserved  for  further  consideration  was,  whether  the 
owner  of  a  locomotive  engine  propelled  by  steam  along  a 
public  highway  using  a  fire  for  the  purpos(^  of  generating 
the  steam  required  to  propel  such  engine,  and  which  engine 
was  constructed  in  conformity  with  the  provisions  of  the 
Locomotive  Acts  above  referred  to,  and  was  managed  and 
conducted  with  all  reasonable  care  and  without  negligence, 
was  liable  to  the  plaintiffs  for  injury  occasioning  damage  to 
a  rick  of  hay  standing  on  land  adjoining  the  highway  by 
sparks  proceeding  from  such  engine  and  firing  the  hay.  It 
was  contended  on  the  part  of  the  plaintififs  that  although  the 
acts  regulating  the  use  of  locomotives  on  turnpike  roads  and 
public  highways  might  warrant  the  use  of  locomotives  prop- 
erly .constructed,  and  not  proceeding  faster  than  the  pre- 
scribed speed,  still  they  did  not  exempt  the  owners  of  such 
locomotive  engines  from  liability  for  injury  or  damage  occa- 
sioned to  others  from  the  use  of  such  locomotive  engines, 
and  they  alleged  that  by  the  very  terms  of  the  13th  section 
of  24  &  25  Vict.  c.  70,  and  particularly  of  the  12th  section 
of  28  &  29  Vict.  c.  83,  their  liability  at  common  law  was  ex- 
pressly preserved  to  the  persons,  who  might  suffer  injury 
arising  from  the  use  of  such  locomotives.  The  13th  section 
of  24  &  25  Vict.  c.  70,  is  as  follows  :  ''Nothing  in  this  act 
contained  shall  authorize  any  person  to  use  upon  a  highway 
a  locomotive  engine,  which  shall  be  so  constructed  or  used 
as  to  cause  a  public  or  private  nuisance,  and  every  such  per- 
son so  using  such  engine  shall  notwithstanding  this  act  be 
liable  to  an  indictment  or  action  as  the  case  may  be,  for 
such  use  where,  but  for  the  passing  of  this  act,  such  indict- 
ment or  action  could  be  maintained  :"  and  by  s.  12  of  28  & 
29  Vict.  c.  83,  it  is  enacted  that  ''Nothing  in  this  act  con- 
tained shall  authorize  any  person  to  use  a  locomotive  which 
may  be  so  constructed  or  used  as  to  be  a  public  nuisance  at 
common  law,  and  nothing  herein  contained  shall  affect  the 
right  of  any  person  to  recover  damages  in  respect  of  any  in- 
jury he  may  have  sustained  in  consequence  of  the  use  of  a 
locomotive."  And  it  was  further  *contended  on  the  [599 
part  of  the  plaintiffs  that  whilst  the  acts  entitled  the  defend- 
ant to  use  a  locomotive  properly  constructed  on  the  public 
highway,  yet  it  never  was  intended  by  the  Legislature  to 
exempt  him  from  liability  to  damages  in  respect  of  any  in- 
jury sustained  by  third  persons  in  consequence  of  the  use 
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by  him  of  a  locomotive,  and  that  it  was  wholly  immaterial 
to  tlie  result  that  such  injury  arose  from  no  want  of  care  or 
negligence  on  the  j)art  of  the  defendant's  servants  in  the 
management  and  use  of  the  same.  On  the  part  of  the  de- 
fendant it  was  contended  that  the  effect  of  the  several  stat- 
utes being  to  authorize  the  use  of  locomotives  on  public 
highways,  if  constructed  and  managed  according  to  the  pro- 
visions of  such  statutes,  was  to  exempt  the  owners  from 
liability  to  make  good  any  injury  arising  from  the  use  of 
locomotives,  unless  some  improper  construction  of  the  en- 
gine, or  some  act  of  negligence  in  the  use  of  it,  could  be 
imputed  to  such  owners  or  their  servants.  I  am  of  opin- 
ion that  the  contention  on  the  part  of  the  plaintiffs  must 
prevail. 

The  principle  which  governs  this  case  is  that  established 
hy  Fletcher  v.  Rylanasi^\  and  affirmed  in  the  House  of 
Lords — Rylands  v.  Fletcher  i^\  which  overruled  the  deci- 
sion of  the  majority  of  the  Court  of  Exchequer,  and  sup- 
ported the  view  taken  by  Bramwell,  B.,  in  that  court. 
That  case,  which  settled,  as  I  think,  the  principle,  upon 
which  the  result  of  this  case  depends,  is  **that  when  a  man 
brings  or  uses  a  thing  of  a  dangerous  character  on  his  own 
land,  he  must  keep  it  in  at  his  own  peril  and  is  liable  to  the 
consequences,  if  it  escapes  and  does  injury  to  his  neiglibor." 
In  the  present  case  the  defendant  brought  along  the  public 
highway  a  locomotive  propelled  by  steam  generated  by  tire, 
and  although  that  act  might  be  justified  by  the  provisions 
of  the  locomotive  statutes,  yet  the  authority  conferred  by 
these  statutes  to  use  locomotives  on  public  highways  is  not 
an  unqualified  authority,  as  was  the  case  in  Vaughan  v. 
Taff  vale  Ry.  Co  (')  and  in  Rex  v.  Pease  {*\  but  is  a  quali- 
fied authority  only,  and  does  not  extend  to  protect  the  de- 
fendant from  liability  to  damages  in  respect  of  any  injury 
he  may  have  occasioned  in  consequence  of  the  use  by  him 
600]  of  a  locomotive  engine  on  the  ^highways.  Jones  v. 
Festiniog  Ry.  Co.  (*)  is  entirely  in  point,  and  in  my  opinion, 
governs  the  present  case.  In  that  case,  as  in  this,  an  action 
liad  been  brought  by  the  plaintiff  to  recover  damages  by 
reason  of  a  haj-stack  having  been  fired  by  sparks  from  a 
locomotive  engine.  There,  as  here,  the  defendants  contended 
that  the  statute  under  wliich  the}''  worked  and  used  their 
locomotive,  prevented  any  liability  for  damage  occasioned 
by  such  working  and  use;  but  the  court  held,  distinguish- 

(>)  Law  Rep.,  1  Ex.,  265.  (»)  5  H.  *fe  N.,  679 ;  29  L.  J.  (Ex.),  247. 

O  Law  R(*p.,  3  II.  L.,  330.  (■»)  4  B.  &  Ad.,  30. 

(»)  Law  Rep.,  3  Q.  B.,  733. 
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ing  it  from  Rex  v.  Peasei^)  and  Yaughan  v.  Taff  Yale  Ry. 
Co.  ('),  that  the  act  authorizing  the  making  and  U86  of  the 
railway  m  that  case  did  not  exempt  them  from  liability  to 
make  good  the  damage  done  to  the  plaintiff  by  an  accidental 
lire  occurring  in  the  use  of  a  locomotive  engine  without 
negligence.  Now  in  the  cases  under  consideration,  the  right 
to  recover  for  damages  is  expressly  reserved  to  a  person 
sustaining  injury  from  the  use  of  locomotive  engines  au- 
thorized by  those  statutes.  It  is  therefore  a  stronger  case 
than  tiiat  of  Jones  v.  Festiaiog  Ry,  Co.  (").  Upon  prin- 
ciple and  authority,  therefore,  I  am  satistied  that  judgment 
ought  to  be  entered  for  the  plaintiffs. 
The  defendant  appealed. 

CavCy  Q.C.,  and  KinglaJce^  for  the  defendant:  The  judg- 
ment of  Mellor,  J.,  was  wrong:  he  relied  upon  the  prin- 
ciples laid  down  in  Rylands  v.  Fletcher  i^)  and  Jones  v. 
Festiniog  Ry.  Co.  (').  These  were  not  cases  of  statutory 
authority  such  as  was  conferred  upon  the  defendant  by  the 
Locomotive  Act,  I860  (28  &  29  Vict.  c.  83).  The  case  falls 
within  the  authority  of  Yaughan  v.  Taff  Yale  Ry.  Co{*). 

A.  Charles^  Q.C.,  and  Bullen^  for  the  plaintiffs,  were  not 
called  upon  to  argue. 

Bramwell,  L.  J.:  I  think  that  the  judgment  of  Mellor, 
J.,  ought  to  be  affirmed.  The  passing  of  the  engine  along 
the  road  is  confessedly  dangerous,  inasmuch  as  sparks  can- 
not be  prevented  from  flying  from  it.  It  is  conceded  that 
at  common  law  an  action  may  be  maintained  for  the  injury 
suffered  by  the  plaintiffs.  The*Locomotive  Acts  are  [601 
relied  upon  as  affording  a  defence,  but  instead  of  helping  the 
defendant  they  show  not  only  that  an  action  would  have 
been  maintainable  at  common  law,  but  also  that  the  right  to 
sue  for  an  injury  is  carefully  preserved.  It  is  just  and  rea- 
sonable that  if  a  person  uses  a  dangerous  machine,  he 
should  pay  for  the  damage  which  it  occasions ;  if  the  re- 
ward which  he  gains  for  the  use  of  the  machine  will  not  pay 
for  the  damage,  it  is  mischievous  to  the  public  and  ought  to 
be  suppressed,  for  the  loss  ought  not  to  be  borne  by  the 
community  or  the  injured  person.  If  the  use  of  the  ma- 
chine is  profitable,  the  owner  ought  to  pay  compensation 
for  the  damage.  The  plaintiffs  are  protected  by  the  com- 
mon law,  and  nothing  adverse  to  their  right  to  sue  can  be 
drawn  from  the  statutes :  the  statutes  do  not  make  it  lawful 
to  damage  property  without  paying  for  the  injury.     A  great 

(')  4  B.  &  Ad.,  no.  (»)  Law  Rep.,  3  Q.  B.,  'ZSS. 
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deal  has  been  said  about  the  liability  of  persons  wlio  liave 
stored 'wat6r  which  has  subsequently  escaped  and  done 
injury,  and  it  has  been  urged  that  the  emission  of  sparks 
from  an  engine  is  not  so  mischievous  as  the  overflow  of  a 
large  body  of  water.  The  arguments  which  we  have  heard 
are  ingenious ;  but  I  need  only  say  in  reply  to  them  that 
they  have  hardened  my  conviction  that  Rex  v.  Pease {*)  and 
Vauffhan  v.  Tajf  Vale  Ry,  Go.  {*)  were  wrongly  decided. 

Baggallay,  L.J.:  I  agree.  It  is  hardly  contended  that 
the  defendant  is  not  liable  at  common  law  :  but  s.  6  of  the 
Locomotive  Act,  1865,  is  relied  upon  as  affording  a  defence, 
but  I  think  it  quite  clear  that  the  right  at  common  law  is 
preserved  by  s.  12. 

Thesigeb,  L.J.:  I  am  of  the  same  opinion.  It  is  con- 
ceded that  the  defendant  would  be  liable  if  there  had  been 
no  statutes;  but  the  statutes  have  restricted  the  rights 
previously  existing,  whilst  they  keep  up  all  remedies  for 
injuries  which  may  be  inflicted  either  upon  the  community 
at  large  or  individuals. 

Judgment  affirmed. 

Solicitors  for  plaintiffs :  Kingsford  <£  Dorman, 
Solicitors  for  defendant :  Richards^  Maude  <£•  Maude. 

(')  4  B.  A  Ad.,  30.  («)  5  H.  <&  N.,  679 ;  29  L.  J.  (Ex.),  247. 
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[IN  THE  COURT  OF  APPEAL.] 

602]     *Anderson  and  Another  v.  Oppenheimeu. 

Landlord  and  Tenant — Injury  from  bursting  of  Water  Pipe — Premises  lei  in  Floors — 

CovenafUfor  quiet  enjoymetd. 

The  defendant  was  owner  of  a  house,  which  he  let  out  in  floors  to  separate  ten- 
ants. The  plaintiflfd  became  tenants  of  the  ground  floor  and  basement  under  a  lease, 
by  which  the  defendant  covenanted  that  the  plaintifls  might  "  peaceably  hold  and 
enjoy  the  demised  premises  during  the  term  without  any  interruption  by  the  defend- 
ant.** The  different  floors  were  supplied  with  water  by  a  cistern  at  the  top  «»f  the 
house,  and  the  water  was  distributed  by  a  main  pipe  connected  with  the  cistern, 
each  floor  having  a  separate  branch  inserted  in  the  main  pipe.  The  defendant  paid 
the  water  rate,  receiving  from  the  plaintiffs  one  half  of  the  amount  so  paid,  and  the 
cistern  was  not  demised  to  any  one  of  the  tenants.  In  consequence  of  the  burstinsr 
of  the  branch  service  pipe  supplying  the  first  floor,  a  quantity  of  water  flowed  into 
the  basement  and  injured  the  plaintittV  goods.  At  the  trial  the  jury  found  that  the 
branch  pipe  was  reasonably  fit  and  proper  for  the  purpose  for  wliich  it  had  been 
fixed,  and  that  the  defendant  had  not  been  guilty  of  any  negligence  in  keeping  and 
maintaining  it: 

Jlfld,  attirming  the  judgment  of  Field,  J.,  that  under  the  circumstances  there  had 
been  no  breach  of  the  defendant's  covenant  for  quiet  enjoyment,  and  that  as  the 
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water  had  been  stored  in  the  cistern  for  the  benefit  of  the  plaintiffs  as  well  as  of  the 
other  tenants,  the  doctrine  laid  down  in  Rylanda  v.  FUicIier  (Law  Rep.,  8  U.  L.,  330) 
did  not  apply. 

Statement  of  claim. 

1.  On  the  22d  of  October,  1872,  the  defendant  by  deed  let 
to  the  plaintiffs  the  ground  floor  and  basement  of  a  house 
and  premises  known  as  Victoria  Buildings,  Queen  Victoria 
Street,  in  the  city  of  London,  for  a  term  of  twenty-one 
yt^ars,  from  the  25th  of  March,  1872,  at  the  yearly  rent  of 
£800  payable  (Quarterly. 

2.  By  the  said  deed  the  defendant  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  covenanted  with  the 
plaintiffs  that  they  might  peaceably  hold  and  enjoy  the  said 
demised  premises  during  the  said  term  without  any  inter- 
ruption by  the  defendant,  his  executors,  administrators,  or 
assigns,  or  any  iDerson  lawfully  claiming  through,  under  or 
in  trust  for  him. 

3.  The  plaintiffs  have  from  the  date  of  the  said  deed 
occupied,  and  still  occupy  the  said  demised  premises  upon 
the  terms  aforesaid. 

*4.  The  defendant  caused  a  large  cistern  measur-  [603 
ing  about  thirteen  feet  long  by  three  feet  wide,  and  three 
feet  deep  to  be  placed  at  the  top  of  the  said  house,  and  the 
same  to  be  filled  with  water  daily  ;  the  defendant  also 
caused  a  pipe  to  be  fitted  to  the  said  cistern,  and  carried 
down  the  wall  of  the  said  house  for  the  purpose  of  convey- 
ing water  to  a  lavatory  upon  the  first  floor  of  the  said  house 
occupied  by  one  Joseph  Langton  as  tenant  of  the  defend- 
ant, and  the  defendant  so  negligently  constructed  and  used 
the  said  cistern  and  pipe,  and  failed  to  keep  the  same  in 
good  repair  and  condition,  that  large  quantities  of  water 
penetrated  and  flowed  into  the  ground  floor  and  basement 
occupied  by  the  plaintiffs,  and  wetted,  damaged,  and  de- 
stroyed goods  of  the  plaintiffs,  being  in  the  said  ground 
floor  and  basement,  and  whereby  also  the  plaintiffs  were 
prevented  from  peaceably  holding  and  enjoying  the  said 
demised  premises,  and  whereby  the  plaintiffs  were  put  to 
considerable  expense  in  removing  the  water  and  in  making 
the  said  demised  premises  fit  for  use  in  tiieir  said  business. 

The  defendant  by  the  statement  of  defence  admitted  the 
first  paragraph  of  the  statement  of  claim  subject  to  some 
qualification  ;  and  the  defendant  also  admitted  the  second 
and  third  paragraphs. 

4.  To  the  fourth  paragraph  :  The  defendant  had  before 
the  said  demise  caused  a  cistern  to  be  placed  at  the  top  of 

29  Eng.  Rep.  61 
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lh«8aid  house.  It  is  not  admitted  that  the  meaeurementa 
stated  by  th«  pJaintiDFs  are  correct.  The  said  cistern  was 
tilled  with  water  daiU'  by  a  water  company  with  the  au- 
thority of  the  plaintiffs  and  tlie  respective  tenants  of  Hie 
Beveral  floors  of  ihe  said  house.  The  defendant  did  not 
cause  it  to  be  tilled.  The  defendant  had  caused  a  pipe  lo 
be  fitted  to  the  said  cistern  and  carried  down  the  wall  of 
the  said  house  to  a  lavatoiy  upon  the  lirst  floor  of  the  said 
house  occupied  by  the  said  Joseph  Lan^ton,  and  thence  to 
a  water-closet  and  lavatory  in  the  premises  demised  to  the 
plaintiffs.  The  said  cistern  and  pipe  were  constructed  at  or 
about  tlie  time  when  the  said  house  was  built,  and  were  » 
tit  and  proper  conlrivance  for  supplying  the  plaintiffs  and 
the  said  other  tenants  of  the  said  several  floors  with  water. 
The  plaintiffs'  water-closet  and  Javatory  were  parts  of  the 
premises  demised  to  tlie  plaintiffs  together  with  theuseofthe 
604]  said  cistern  and  pipe  for  supplying  *tlie  same  with 
water.  The  said  lavatory  of  the  said  Joseph  Langton  was 
part  of  the  premises  demised  to  him.  The  said  cistern  aud 
pipe  were  not  negligently  constructed.  They  were  con- 
structed by  skilled  and  proper  persons,  and  planned  ana 
superintended  in  their  constmction  by  skilled  and  proper 
persona.  The  defendant  did  not  use  the  said  cistern  at""' 
and  in  any  case  he  did  not  use  the  same  negligently,  i  j'"' 
plaintiffs  and  the  said  other  tenants  did  use  the  same.  il'S 
said  pipe  did  not  get  out  of  good  repair  and  condition- 
The  said  cistern  did  not  get  out  of  good  repair  or  condition. 
The  defendant  was  undf-r  no  obligation  to  keep  the  said  cis- 
tern or  the  said  pipe  in  good  repair  or  condition.  In  any 
case  the  alleged  want  of  repair  did  not  nor  did  tjj^^^^p^f 
escape  of  water  occur  through  any  negligence  or  default  o 
the  defendant.  Some  quantity  of  water  did  penetrate  a"u 
flow  into  the  premises  occupied  by  the  plaintiffs  and  canseii 
some  damage.  Tlie  defendant  denies  tliat  large  quanliies 
of  water  so  penetrated  or  flowed,  and  lie  also  denies  ui^ 
any  goods  of  the  plaintiffs  were  wetted,  damaged,  or  u*^ 
e  plaintiffs  were  not  prevented  from  P^^aceabJy 
■nioying  the  said  demised  premises.  l.he>  nave 
iblyand  quietly  held,  occupied  and  ^"loyed  the 
premises  without  any  interruption  t>y  t')^**', 
,i^  assigns,  or  any  p'erson  lawfully  claiming 
ier,  or  in  trust  for  the  defendant.  ^J"'" 
has  occurred.      The  plaintiffs  have  not  been  put 

ffs  by  their  reply  joined  issue.  ti.»  rncta 

came  on  for  trial  before  Field,  J.     The  facta 
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are  fully  stated  in  the  judgment  of  the  learned  judge  de- 
livered upon  further  consideration. 

July  21,  1879.  The  following  judgment  was  delivered  by 
Field,  J.  This  action  was  tried  before  a  special  jury  at 
the  Guildhall  Sittings.  It  was  brought  to  recover  damages 
for  injury  done  by  a  quantity  of  water  to  the  plaintiffs' 
stock-in-trade  on  the  13th  of  May,  1876,  under  the  following 
circumstances : 

The  defendant  is  the  owner  of  a  large  house  known  as 
Queen  Victoria  Buildings,  in  Cannon  Street,  in  the  city  of 
London,  which  is  fitted  up  and  let  out  in  different  floors,  or 
flats,  to  various  *tenants,  and  the  plaintiffs  are  the  [605 
tenants  of  the  ground  floor  and  basement  under  a  lease 
dated  the  22d  of  October,  1872. 

The  house  was  built  by  the  defendant,  and  finished  in  the 
year  1871,  and  the  water  supply  to  the  different  floors  was 
effected  by  means  of  a  cistern  at  the  top  of  the  house  sup- 
plied with  water  by  the  New  River  Company,  and  the  water 
is  distributed  to  each  floor  by  means  of  a  down  service  pipe 
connected  with  the  cistern,  and  into  which  pipe  is  inserted, 
at  the  junction  of  each  floor,  a  branch  service  pipe  supply- 
ing water  for  the  use  of  the  tenants  of  the  floor,  each  floor 
having  thus  its  separate  branch  pipe. 

The  cistern  is  filled  by  the  New  River  Company,  the  de- 
fendant paying  the  water  rate  by  arrangement  with  the  ten- 
ants, receiving  from  the  plaintiffs  one  half  of  the  total  sum 
paid.  The  cistern  is  not  demised  to  any  of  the  tenants  of 
any  of  the  floors.  The  injury  to  the  plaintiffs'  stock-in- 
trade,  in  respect  of  which  the  action  is  brought,  arose  from 
tlie  sudden  bursting  of  the  branch  service  pipe  supplying 
the  first  floor,  the  water  from  which  poured  down  into  the 
basement  where  the  plaintiffs'  goods  were  stored.  The  part 
of  the  pipe  which  so  burst  was  not  open  to  view,  and  there 
was  no  evidence  of  any  previous  patent  defect. 

At  the  trial  the  jury  found,  in  answer  to  questions  put  by 
TUP,  first,  that  the  branch  pipe  was,  when  fixed,  a  reason- 
ably fit  and  proper  pipe  for  the  purpose  for  which  it  was 
fixed  and  intended  to  be  used,  and  that  the  defendant  had 
not  been  guilty  of  any  want  of  care  and  skill  in  keeping  and 
Tuaintaining  the  pipe  where  and  as  it  was.     Upon  these  find- 
ings I  entered  the  verdict^  for  the  defendant,  as  to  so  much 
of  the  plaintiffs'  statement  of  claim  as  alleged  a  cause  of 
action  arising   from   the  defendant's  negligence  in  those 
respects. 

But  the  plaintiffs  claimed  a  verdict  and  judgment  upon 
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the  remainder  of  the  claim,  which  set  out  a  covenant  in  the 
lease  by  which  the  defendant  covenanted  that  the  plaintiffs 
might  *' peaceably  hold  and  enjoy  the  demised  premises 
during  the  said  term  without  any  interruption  by  the  de- 
fendant;" and  I  reserved  that  question  for  further  consid- 
eration. 

I  now  give  my  judgment  upon  it  for  the  defendant. 

The  flow  of  the  water  into  the  plaintiflFs'  warehouse  to 
the  extent  proved  is,  I  think,  such  an  interference  with 
606]  the  plaintiffs'  *possession  as  to  amount  to  an  inter- 
ruption within  the  meaning  of  the  covenant,  and  if  that 
interruption  had  been  caused  by  any  wilful  act  of  the  de- 
fendant, Andrews  v.  Paradise  (*),  or  a  probable  or  necessary 
consequence  of  any  act  of  the  defendant,  Shaw  v.  Sten- 
ton  ('),  I  should  have  held  that  there  had  been  a  breach  of 
the  covenant  for  quiet  enjoyment.  But  in  the  present  case 
the  water,  although  in  a  sense  brought  into  the  cistern  by 
the  defendant  (he  being  the  person  who  in  fact  conti-acted 
with  the  New  River  Company  for  its  supply),  j'^et  it  \vas  so 
brought  for  the  necessary  enjoyment  of  the  demised  prem- 
ises by  the  plaintiffs,  amongst  others,  and  at  their  request 
and  upon  their  payment,  and  was  an  act  contemplatea  be- 
fore and  necessary  to,  and  not  an  interruption  of,  enjoyment. 
The  only  wilful  act  done  by  the  defendant  towards  the 
injury,  other  than  the  collection  and  distribution  of  the 
water,  was  the  fixing  of  the  pipes  by  which  the  water  was 
distributed.  This  was  also  done  before  the  demise,  and  was 
in  like  manner  an  act  in  contemplation,  and  not  an  interrup- 
tion, of  the  enjoyment. 

It  is  unnecessary  to  say  whether,  if  the  defendant  had 
knowingly  or  carelessly  fixed  insufficient  pipes,  or  failed  to 
keep  in  good  repair  and  condition  pipes  originally  properly 
fixed,  such  acts  would  liave  amounted  to  a  breach  of  the 
covenant,  for  the  jury  have  found  that  he  was  not  guilty  of 
any  such  negligence  or  want  of  care.  There  is  no  doubt 
that  the  plaintiffs  have  sustained  a  serious  loss,  and  from 
no  fault  of  their  own ;  but  unless  I  can  see  my  way  in  ac- 
cordance with  law  to  throw  this  loss  npon  the  defendant, 
the  burden  of  it  must  fall  where  the  principles  of  law  leave 
it,  and  the  injury  must  be  added  to  the  list  of  those  losses 
which  happen  to  every  one  engaged  in  the  afifairs  of  life  and 
commerce. 

Judgment  for  the  defendauL 

The  plaintiffs  appealed 

(')  8  Mod.,  318.  (*)  2  H.  <b  N,,  868. 
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1880.  April  13,   17.     Morgan  Lloyd,  Q.C.,  and  W.   B, 
Phillips,  for  th«  plaintiffs. 
/.  Brawriy  Q.C.,  and  Jelf,  Q.C.,  for  the  defendant. 
*Tlie  arguments  are  sufficiently  noticed  in  the  judg-  [607 
ments.     The  following  authorities  were  cited  :    Andrews  v. 
Par(idise{')\  Shaw  v.  Stenton{*) ;  Calvert  v.  Sebright  i^), 

Brett,  L.J.:  I  think  that  the  judgment  of  Field,  J., 
must  be  affirmed. 

It  lias  been  argued  that  a  breach  of  the  covenant  for  quiet 
enjoyment  has  been  committed.  But  I  think  that  the  cove- 
nant is  prospective  in  its  operation.  The  defendant  cove- 
nants that  from  the  time  of  granting  the  lease  the  plaintiffs' 
enjoyment  of  the  premises  demised  to  them  shall  not  be 
obstructed  by  any  act  of  either  the  defendant  or  of  any  one 
for  whom  he  is  responsible.  But  the  only  act  done  by  the 
defendant  was  done  before  the  lease  was  granted  to  the 
plaintiffs.  The  jury  have  found  in  the  defendant's  favor  that 
the  act  was  not  done  negligently.  After  the  lease  had  been 
granted,  there  was  no  breach  of  any  duty,  there  was  no  act 
of  either  commission  or  omission  and  no  negligence.  What 
happened,  was  the  result  of  the  forces  of  nature.  The  cove- 
nant being  prospective,  no  breach  of  it  was  committed. 

In  the  cases  which  have  been  cited  tons,  an  authority  to 
do  an  act  had  been  given  by  the  lessor  before  the  granting 
of  the  lease,  and  afterwards  an  act  had  been  done  pursuant 
to  that  authority;  that  is  to  say,  an  act  had  been  committed 
by  some  person  authorized  by  the  prior  authority  of  the 
lessor  to  ao  it,  which  had  diminished  the  tenant's  enjoy- 
ment of  the  premises  demised  to  him.  In  these  cases, 
although  the  authority  had  been  given  before  the  lease,  the 
act  had  been  done  after  it;  it  was,  therefore,  an  act  for 
which  the  lessor  was  responsible,  he  having  conferred  the 
authority  to  do  it,  and  the  act  was  done  during  the  enjoy- 
ment by  the  lessee.  No  decision  can  be  found  to  maintain 
the  view  urged  on  behalf  of  the  plaintiffs ;  it  is  not  sup- 
ported by  either  principle  or  authority. 

It  was  farther  suggested  that  the  plaintiffs  have  a  cause 
of  action,  irrespective  of  the  covenant  for  quiet  enjoyment. 
Reliance  has  been  placed  upon  Rylands  v.  Fletcher  {*), 
-The  principle  of  *that  case  might  have  applied,  if  [608 
the  supply  of  water  had  been  for  the  use  of  the  other  ten- 
ants without  reference  to  the  plaintiffs'  portion  of  the  prem- 
ises.    But  this  apparatus  was  used  for  the  common  benefit 

??x  o  S*^'  ^^^'  (')  IS  Beav.,  156. 

Pollock  O  *  ^■'  ^^^'  ^^  ^^'  ®®^'  ^^^'  P®'^        ^"^^  ^*^  ^®P'  ^  ^  ^•'  ^^^' 
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of  the  plaintiffs  and  the  other  tenants.  There  was  no  stor- 
ing up  of  water  for  the  benefit  of  the  defendant  alone.  I 
think,  therefore,  that  the  plaintiffs  cannot  succeed  upon 
this  ground. 

Cotton,  L.J.:  The  action  has  been  brought  for  the 
breach  of  a  covenant  for  the  quiet  enjoyment  of  premises 
let.  by  the  defendant  to  the  plaintiffs.  It  ^aay  be  assumed 
for  the  purposes  of  this  case  that  the  plaintiffs'  enjoyment 
was  substantially  interrupted,  and  the  question  is  whether 
that  has  been  done  by  the  defendant  or  those  lawfully 
claiming  through  him.  In  my  opinion  the  words  of  the 
covenant  only  refer  to  acts  done  after  the  lease  has  been 
granted.  It  is  conceded  that  no  act  was  done  by  the  de- 
fendant, or  those  lawfully  claiming  through  him,  after  the 
lease  was  granted.  I  agree  that  an  act  of  omission  may  be 
tantamount  to  an  act  of  commission  so  as  to  be  a  breach  of 
the  covenant ;  but  in  the  present  case  there  was  no  act  of 
either  commission  or  omission ;  and  the  jury  have  found 
that  there  was  no  negligence  on  the  part  of  any  one  in  the 
fixing  and  maintaining  the  pipe;  therefore,  although  the 
plaintiffs'  enjoyment  was  interrupted,  there  was  nothing  to 
make  what  occurred  fall  within  the  covenant. 

It  was  suggested  that  the  case  comes  within  jByZantZ^  v. 
.Fletcher  {^) ;  that  the  defendant,  having  the  water  in  the  cis- 
tern at  the  top  of  the  house  for  his  own  purposes,  is  liable 
if,  without  negligence,  it  escaped  and  injured  the  plaintiffs. 
I  agree  with  Brett,  li.^.^  that  the  water  having  been  stored 
in  the  cistern  for  the  benefit  of  the  plaintiffs  a^  well  as  of 
the  other  tenants,  the  case  does  ndt  come  within  Rylands 
V.  Fletcher  (*),  although  the  spot  where  the  water  escaped 
was  not  on  the  plaintiffs'  premises. 

TuESiGER,  L.J.:  I  am  of  the  same  opinion.  If  the  ap- 
paratus for  storing  and  distributing  the  water  had  been  en- 
tirely unconnected  with  the  plaintiffs'  premises,  the  matter 
609 J  might  have  worn  *a  different  aspect.  It  might  have 
been  urged  that  the  defendant,  having  stored  up  water  for 
his  own  purposes,  is  liable  upon  the  principle  of  Rylands 
V.  Fletcher  ('),  for  the  escape  of  the  water  which  did  dam- 
age to  the  plaintiffs.  A  liability  might  also  have  attached 
under  the  covenant.  But  the  facts  do  not  admit  of  this 
construction.  The  plaintiffs  took  the  premises  subject  to 
the  circumstance,  that  there  was  an  apparatus  for  the  sup- 
ply of  the  whole  house  with  water,  and  that  there  were  a 
main  pipe  from  the  cistern  and  branch  pipes  to  each  of  the 
floors.     They  took  the  lease  upon  this  footing,  and  they 

(')  Law  Rep.,  3  H.  L.,  830. 
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would  have  been  entitled  to  complain  if  the  supply  of  water 
failed.  They  took  the  benefit  and  must  take  the  burden. 
The  defendant  is  not  liable  upon  either  the  principle  of  Ry- 
lands  V.  Fletctier  {^)  or  upon  the  words  of  the  covenant. 

Judgment  affirmed. 

Solicitor  for  plaintiffs  :  C  T.  Foster, 
Solicitors  for  defendant :  Pilgrim  <fi  Phillips. 

(')  Law  Rep.,  8  H.  L.,  330. 

See  Moak's  Underbill  on  Torts,  2*76-9;  23  Eng.  Rep.,  347,  note;  19  Eng.  Rep., 
340  note. 


[6  Queen's  Bench  Division,  I.J 

Nov.  17,  1880— (C.  A.),  Q.B.D. 

[IN  THE  COURT  OF  APPEAL.] 

*Warburton,  Appellant;  Hey  worth,  Respondent.  [1 

MafiUr  and  Servant — Employee's  and  WorknieiL  Act,  1776  (38  <fc  89  Vict.  c.  90),  «.  11— 
Cotdract  of  Service — Wa^es  diie  but  not  payable — IHeee  Work — Forfeiture  of  Wagent 
—  Women, 

A  weaver,  a  woman  subject  to  tbe  provisions  of  the  Factory  Acts,  was  employed 
at  a  mill  in  whicb  amon^^t  tlic  rules  were  rule  15.  tliat  no  person  shall  leave  his  or 
her  work  without  giviag  fourtt-en  days'  previous  notice,  such  notice  to  be  given  on  a 
Saturday,  and  rule  16,  that  any  person  loavm;r  without  giving  such  notice  "shall 
forfeit  all  wages  then  due,  or  earned,  or  unpaid."  She  was  paid  by  the  piece,  and 
all  work  done  was  booked  up  at  three  (/clock  on  the  Wednesday  afternoon  in  each 
week,  and  paid  for  on  the  following  Saturday,  oil  work  booked  after  three  o'clock  on 
the  Wednesday  afternoon  being  carried  forward  to  the  following  week.  She  left  the 
mill  before  three  o'clock  on  a  Wednesday  afternoon  without  giving  the  required 
notice,  having  previously  carried  in  and  had  booked  certain  work  which  she  had 
completed.  On  the  following  Saturday  she  applied  for  the  wages  due  at  the  time 
»\w  left  and  when  she  had  completed  her  work,  but  payment  was  refused  on  the 
2]  ground  that  the  same  *were  forfeited  by  rules  16  and  16.  No  claim  was,  how- 
ever, made  for  damage  sustained  by  the  employer 

The  11th  section  of  the  Employers  and  Workmen  Act,  1876,  enacts  that  "in  the 
cnmj  of  a  child,  young  person,  or  woman,  subject  to  the  provisions  of  the  Factory 
Acts,  any  forfeiture  on  the  ground  of  absence  or  leaving  work  shall  not  be  deducted 
from  or  set  off  against  a  claim  for  wages  or  other  sum  due  for  work  done  before  such 
absence  or  leaving  work,  except  to  the  amount  of  the  damage,  if  any,  which  the 
employer  may  have  sustained  by  reason  of  such  absence  or  leaving  work": 

Held,  that  the  above  facts  did  not  show  a  weekly  hiring  at  weekly  wages,  but 
showed  that  the  price  for  the  work  done  and  booked  when  the  weaver  left  on  the 
Wednesday  was  then  earned  and  due,  though  not  then  payable,  and  that  the  same 
would  have  been  forfeited  by  rules  16  and  16,  but  that^as  there  was  no  damage  and 
the  weaver  was  a  woman  subject  to  the  Factory  Acts  she  was  protected  by  the  said 
lUh  section,  and  could  not  bo  deprived  of  what  she  had  so  earned. 
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[6  QoeeQ'8  Bench  Division,  42.] 

Nov.  29,  1880— (C.A.).  Ex.D. 

[IN  THE  COURT  OF  APPEAL,] 

42]    *WiNSPEAit  V.  The  Accident  Insurance  Comi-akt, 
Limited, 

Iiifiraiice — Injury  by  Acchhnl — Droanivg — Epileptic   Fit — ConnlrnctioH   of  /WiVy. 

W.  cffecteil  an  insnrance  with  the  defendants  againBt  iiccidcntal  injury,  and  by 
the  terms  of  the  iMillcy  the  defendants  agreed  to  pay  tlie  woounl  insured  to  W.'g 
legal  rcpresentBtives,  alinuld  he  siiat«n  '"  any  peiBonnl  injury  csuacd  by  accidental, 
eiternal,  and  visible  meana,"  and  tiie  direct  effect  of  audi  injury  should  occasion  his 
dcBlli.  Tlic  policy  also  contained  a  proviso  that  the  insurance  should  not  extend 
"to  any  injury  caused  by  or  arising  from  natural  disease  or  wenkneea  or  eihausUon 
consequent  upon  disease."  During  the  time  the  policy  vaa  in  force,  and  irhtLst  lie 
waa  crossing  and  fording  a  stream.  W.  was  seiied  with  an  epileptic  fit  and  fi-ll  into 
the  stream,  and  was  there  drowned  whilst  sufiering  from  the  fit.  but  he  did  not  sus- 
tain any  personal  injury  to  occasion  death  other  than  drowning; 

Htid,  that  W.'s  death  was  occasioned  by  an  injury  within  the  risk  covered  by  the 
policy,  and  to  which  the  proviso  did  not  apply. 

Appeal  from  the  decision  of  the  Exchequer  Division  on 
a  special  case  stating  t)ie  facts,  of  which  the  following  are 
all  that  are  materia!. 

Tlie  plaintiff  ia  the  executrix  of  William  Winapear,  de- 
ceased, who  effected  with  the  defendant  company  an  insur- 
ance against  accidental  injury.  The  policy  ol  insurance 
was  dated  the  5th  of  February,  1879,  and  the  full  amount  in- 
sured by  it  was  £1,000.  By  such  policy  the  defendant  com- 
pany agreed  as  follows:  "That  if  at  any  time  before  the 
expiration  of  one  year  from  the  date  of  this  policy,  or  at 
any  time  thereafter  whilst  the  insured  shall  duly  pay  the 
above  mentioned  premium  according  to  the  provisions  and 
conditions  of  this  policy,  or  any  increased  or  decreased  pre- 
mium agreed  to  be  received  by  the  directors,  the  insured 
shall  sustain  any  personal  injury  caused  by  accidental,  ex- 
ternal, and  visible  means  within  the  intention  of  this  policy 
and  the  provisions  and  conditions  thereof,  and  the  direct 
effect  of  such  injury  shall  occasion  the  death  of  the  insured 
within  three  calendar  months  from  the  happening  of  such 
injury,  then  the  funds  and  property  of  the  company  shall 
be  subject  and  liable  to  pay  to  the  legal  personal  representa- 
tives of  the  insured,  within  three  calendar  months  after  it 
'"1  shall  have  been  proved  to  the  satisfaction  of  *tlie 
fclora  of  the  company  that  the  death  of  the  insured  was 
laioned  as  aforesaid,  the  amount  insured  under  the  pro- 
ona  of  this  policy."  There  then  followed  an  agreement 
the  company  to  pay  a  weekly  compensation  in  case  the 
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injury  which  the  insured  should  sustain  should  not  be  fatal. 
The  policy  afterwards  contained  a  proviso  of  which  the  fol- 
lowing is  all  that  is  material  for  the  purpose  of  this  report, 
viz.,  '*  Provided  further  that  the  insured  shall  not  be  en- 
titled to  make  any  claim  under  this  policy  for  any  inj my 
from  any  accident,  unless  such  injury  shall  be  caused  by 
some  outward  and  visible  means  of  which  proof  satisfactory 
to  the  directors  can  be  furnished,  and  that  this  insurance 
shall  not  extend  to  death  by  suicide,  whether  felonious  or 
otherwise,  or  to  any  injury  caused  by  or  arising  from  natu- 
ral disease  or  weakness  or  exhaustion  consequent  upon  dis- 
ease, or  by  any  medical  or  surgical  treatment  or  operation 
rendered  necessary  by  disease,  or  to  any  death  arising  from 
disease,  although  such  death  may  have  been  accelerated  by 
accident." 

During  the  time  this  policy  was  in  force,  viz.,  on  the  26th 
of  May,  1879,  the  insured,  whilst  crossing  and  fording  a 
stream  or  brook  called  the  River  Rea,  in  Edgbaston,  Bir- 
mingham, was  seized  with  an  epileptic  fit,  and  whilst  iu 
such  fit  fell  down  in  the  stream,  and  was  drowned.  The  in- 
sured did  not  sustain  any  personal  injury  to  occasion  death 
other  than  drowning. 

The  question  for  the  opinion  of  the  court  was  whether  the 
death  happened  under  such  circumstances  as  to  entitle 
the  plaintiff  to  make  a  claim  under  the  policy  in  respect  of 
the  death  of  the  insured. 

The  Exchequer  Division  decided  that  the  plaintiff  was  so 
entitled,  as  the  death  was  occasioned  by  an  injury  within 
the  meaning  of  the  jjolicy,  and  judgment  was  accordingly 
entered  for  the  plaintiff. 

The  defendants  appealed. 

Cohen^  Q.C.,  and  Oainsford  Bruce^  for  the  defendants: 
The  insurance  is  not  against  death  like  an  ordinary  life 
policy,  but  is  an  insurance  only  against  accidental  injury, 
and  therefore  it  is  the  injury  which  the  insured  received 
which  is  tlie  thing  to  be  looked  to. 
[Lord  Coleridge,  C.J.:  Here  he  died  by  drowning.] 
*It  must  be  admitted  that  it  has  been  decided  that  [44 
drowning  would  be  an  injury  within  the  meaning  of  the 
policy  (*) ;  but  here  there  would  have  been  no  drowning  had 
the  insured  not  had  an  epileptic  tit.  It  was  the  fit  which 
caused  the  drowning,  for  even  after  the  insured  had  fallen 
into  the  stream  he  could  have  got  his  head  out  of  the  water 
but  for  the  fit,  as  the  stream  was  shallow  and  could  be 

(')  See  Trew  v.  Raihoay  Passengers  Assurance  Company y  6  H.  <fe  N.,  839 ;  80  L.  J. 
(N.S.)  (Ex.).  317. 

29  Eng.  Rep.  62 
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the  said  house.  It  is  not  admitted  that  the  measurements 
stated  by  the  plaintiflfs  are  correct.  The  said  cistern  was 
filled  with  water  daih''  by  a  water  company  with  the  au- 
thority of  the  plaintiffs  and  the  respective  tenants  of  the 
several  floors  of  the  said  house.  The  defendant  did  not 
cause  it  to  be  filled.  The  defendant  had  caused  a  pipe  to 
be  fitted  to  the  said  cistern  and  carried  down  the  wall  of 
the  said  house  to  a  lavatory  upon  the  first  floor  of  the  said 
house  occupied  by  the  said  Joseph  Langton,  and  thence  to 
a  water-closet  and  lavatory  in  the  premises  demised  to  the 
plaintiffs.  The  said  cistern  and  pipe  were  constructed  at  or 
about  the  time  when  the  said  house  was  built,  and  were  a 
fit  and  proper  contrivance  for  supplying  the  plaintiffs  and 
the  said  other  tenants  of  the  said  several  floors  with  water. 
The  plaintiffs'  water-closet  and  lavatory  were  parts  of  the 
premises  demised  to  the  plaintiffs  togetherwith  tneuseof  the 
604]  said  cistern  and  pipe  for  supplying  *the  same  with 
water.  The  said  lavatory  of  the  said  Joseph  Langton  was 
part  of  the  premises  demised  to  him.  The  said  cistern  and 
pipe  were  not  negligently  constructed.  Tliey  were  con- 
structed by  skilled  and  proper  persons,  and  planned  and 
superintended  in  their  construction  by  skilled  and  proper 
persons.  The  defendant  did  not  use  the  said  cistern  at  all, 
and  in  any  case  he  did  not  use  the  same  negligently.  The 
plaintiffs  and  the  said  other  tenants  did  use  the  same.  The 
said  pipe  did  not  get  out  of  good  repair  and  condition. 
The  said  cistern  did  not  get  out  of  good  repair  or  condition. 
The  defendant  was  under  no  obligation  to  keep  the  said  cis- 
tern or  the  said  pipe  in  good  repair  or  condition.  In  any 
case  the  alleged  want  of  repair  did  not  nor  did  the  alleged 
escape  of  water  occur  through  any  negligence  or  default  of 
the  defendant.  Some  quantity  of  water  did  penetrate  and 
flow  into  the  premises  occupied  by  the  plaintiffs  and  caused 
some  damage.  The  defendant  denies  that  large  quantities 
of  water  so  penetrated  or  flowed,  and  he  also  denies  that 
any  goods  of  the  plaintiffs  were  wetted,  damaged,  or  de- 
stroyed. The  plaintiffs  were  not  prevented  from  peaceably 
holding  and  enjoying  the  said  demised  premises.  They  have 
in  fact  peaceably  and  quietly  held,  occupied  and  enjoyed  the 
said  demised  premises  without  any  interruption  by  the  de- 
fendant or  his  assigns,  or  anj'^  person  lawfully  claiming 
through,  under,  or  in  trust  for  the  defendant.  No  such 
interruption  has  occurred.  The  plaintiffs  have  not  been  put 
to  any  expense. 

The  plaintiffs  by  their  reply  joined  issue. 

The  action  came  on  for  trial  before  Field,  J.     The  facts 
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are  fully  stated  in  the  judgment  of  the  learned  judge  de- 
livered upon  further  consideration. 

July  21,  1879.     The  following  judgment  was  delivered  by 

Field,  J.  This  action  was  tried  before  a  special  jury  at 
the  Guildhall  Sittings.  It  was  brought  to  recover  damages 
for  injury  done  by  a  quantity  of  water  to  the  plaintiffs' 
stock-in-trade  on  the  13th  of  May,  1876,  under  the  following 
circumstances : 

The  defendant  is  the  owner  of  a  large  house  known  as 
Queen  Victoria  Buildings,  in  Cannon  Street,  in  the  city  of 
London,  which  is  fitted  up  and  let  out  in  different  floors,  or 
flats,  to  various  *tenants,  and  the  plaintiffs  are  the  [605 
tenants  of  the  ground  floor  and  basement  under  a  lease 
dated  the  22d  of  October,  1872. 

The  house  was  built  by  the  defendant,  and  finished  in  the 
year  1871,  and  the  water  supply  to  the  different  floors  was 
effected  by  means  of  a  cistern  at  the  top  of  the  house  sup- 
plied w^ith  water  by  the  New  River  Company,  and  the  water 
is  distributed  to  each  floor  by  means  of  a  down  service  pipe 
connected  with  the  cistern,  and  into  which  pipe  is  inserted, 
at  the  junction  of  each  floor,  a  branch  service  pipe  supply- 
ing water  for  the  use  of  the  tenants  of  the  floor,  each  floor 
having  thus  its  separate  branch  pipe. 

The  cistern  is  filled  by  the  New  River  Company,  the  de- 
fendant paying  the  water  rate  by  arrangement  with  the  ten- 
ants, receiving  from  the  plaintiffs  one  half  of  the  total  sum 
paid.  The  cistern  is  not  demised  to  any  of  the  tenants  of 
any  of  the  floors.  The  injury  to  the  plaintiffs'  stock-in- 
trade,  in  respect  of  which  the  action  is  brought,  arose  from 
the  sudden  bursting  of  the  branch  service  pipe  supplying 
the  first  floor,  the  water  from  which  poured  down  into  the 
basement  where  the  plaintiffs'  goods  were  stored.  The  part 
of  the  pipe  which  so  burst  was  not  open  to  view,  and  there 
was  no  evidence  of  any  previous  patent  defect. 

At  the  trial  the  jury  found,  in  answer  to  questions  put  by 
me,  first,  that  the  branch  pipe  was,  when  fixed,  a  reason- 
ably fit  and  proper  pipe  for  the  purpose  for  which  it  was 
fixed  and  intended  to  be  used,  and  tliat  the  defendant  had 
not  been  guilty  of  any  want  of  care  and  skill  in  keeping  and 
maintaining  the  pipe  where  and  as  it  was.  Upon  these  find- 
ings I  entered  the  verdict  for  the  defendant,  as  to  so  much 
of  the  plaintiffs'  statement  of  claim  as  alleged  a  cause  of 
action  arising  from  the  defendant's  negligence  in  those 
respects. 

But  the  plaintiffs  claimed  a  verdict  and  judgment  upon 
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the  plaintiff's  intestate  might  have  rid-  son  of  his  "  wilfully  and  wantonly  ex- 
den  from  the  landing  to  the  station,  posing  himself  to  any  unnecessary 
did  not  affect  the  question,  it  being  the  danger  or  peril,"  held  not  to  prevent  a 
general  custom  for  the  passengers  to  recovery,  where  lie  received  the  injury 
walk:  Northrup  v.  The  Kail  way  Pas-  in  consequence  of  getting  from  the 
senger  Assurance  Co.,  reversing  2  platform  at  a  railroad  depot  upon  the 
Lans.,  166.  cars  while  in  motion  at  a  rate  of  speed 

The  deceased,  in  this  case,  being  in-  less  than  that  of  a  man  walking  : 
toxicated,  fell  off  a  bench  in  the  bar-  Schneider  v.  Provident  Life  Insurance 
room  and  was  placed  upon  the  floor  in  Co.,  24  Wise,  28,  and  8  Am.  Law  Reg. 
a  small  room  adjoining,  with  nothing  .  (N.S.),  349  ;  S.  P.,  Tooley  v.  Railwa.v, 
under  his  head.  While  there  he  died  etc.,  3  Biss.,  399;  Champlin  v.  Rail- 
from  apoplexy  or  congestion  of  the  way,  etc.,  6  Lans.,  71. 
brain,  brought  on,  as  the  plaintiff  The  words  "totally  disabled  from 
alleged,  by  placing  him  in  an  improper  the  prosecution  of  his  usual  employ- 
position  while  intoxicated.  Held,  not  ment'Mn  an  accidental  policy,  mean 
a  case  of  death  by  "accident"  within  wholly  disabled,  from  doing  substan- 
the  statute,  but  of  death  from  natural  tially  all  kinds  of  his  accustomed  la- 
causes  induced  by  intoxication  :  Bobier  bor,  to  some  extent.  A  disability  that 
f .  Clay,  27  U.  C.  Q.  B. ,  438.  prevents  his  doing  as  much  in  a  day's 

The  fact  that  a  person  insured  against  work  as  before  is  not  total,  but  one 

injury  or  death  by  accident  was  guilty  that  entirely  prevents  his  doing  certain 

of  negligence  which  contributed  to  an  portions  of  his  accustomed    work  is 

injury  received  by  him,  will  not  pre-  total,  though  there  are  other  portions 

vent  a  recovery  on  the  policy.  that  he  is  able  to  do  :  Sawyer  «.  U.  S. , 

A  provision   in  the  policy  that  the  etc.,    8  Am.    Law    Reg.   (N.S.),   233, 

company  should  not  be  liable  for  an  in-  Mass.  Superior  Court,  nisi  prius. 
jury  happening  to  the  assured  by  rea- 


[6  Queen's  Bench  Division,  61.] 

Nov.  16,  1880— {C. A.),  C.P.D. 

[IN  THE  COURT  OF  APPEAL.] 

51]  *The  West  India  and  Panama  Telegraph  Co>r- 
PANY,  Limited,  v.  The  Home  and  Colonial  Marine 
Insurance  Company,  Limited. 

Insurance  (Marine) — General  Words — Explosion  of  Boiler  of  Steamer ,  whether  a  Peril 
if  mured  against — Contributory  cause  of  Loss,  and  proximate  Cause. 

The  explosion  of  the  boiler  of  a  steamer  is  a  peril  insured  against  by  a  marine 
policy  in  the  ordinary  form. 

A  steamer  insured  by  a  time  policy  became  a  wreck,  by  reason  of  the  explosion 
of  her  boiler  in  ordinary  weather  under  ordinary  pressure  of  steam.  The  oafcxa 
sine  qua  non  of  the  explosion  was  that  the  boiler  had  become,  from  external  and 
internal  corrosion  by  bilge  water  and  "  scale,"  too  thin  to  resist  the  steam.  The 
corrosion  might  have  been  discovered,  and  in  some  measure  prevented,  by  ordi- 
nary care : 

Held,  afHrming  the  judgment  of  Baggallay,  L.J.,  that  though  unseaworthiness 
was  a  causa  sine  qua  non  of  the  loss,  the  explosion  was  a  proximate  cause,  and  a  peril 
insured  against. 

Appeal  of  the  defendants  from  the  judgment  of  Baggal- 
lay, L.  J.,  in  an  action  tried  by  him  without  a  jury. 

The  plain  tiflfs  had  insured  the  steamer  Investigator  with 
the  defendants  by  a  time  policy  effected  on  the  9th  of  May, 
1878.     The  Investigator  was  a  steam  vessel  of  569  tons  regis- 
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ter,  and  had  been  purchased  by  the  plaintiffs  in  the  early 
part  of  the  year  1875,  for  voyages  on  telegraphic  purposes 
between  the  island  of  St.  Thomas  and  the  continent  of 
America.  Shortly  after  the  purchase  the  vessel  was 
thoroughly  overhauled  and  repaired,  and  her  boilers  and 
engines  surveyed  and  found  to  be  in  good  order  and  con- 
dition. 

The  insurance  covered  the  period  from  the  6th  day  of 
Maj^  1878,  to  the  5th  day  of  May,  1879,  and  was  for  the 
sum  of  £5,000  *upon — first,  the  hull,  stores,  &c.,  val-  [52 
ued  at  £7,500;  secondly,  the  paying  out  and  picking  up 
machinery,  &c.,  valued  at  £4,000 ;  and  thirdly,  the  machin- 
ery, boiler,  &c.,  valued  at  £3,500  ;  average  payable  on  each 
interest  separately  or  together.  The  perils  insured  against 
were  described  in  the  ordinary  form,  as  follows  : 

*'And  touching  the  andventures  and  perils  which  the  said 
company  [the  defendants]  are  made  liable  unto,  or  are  in- 
tended to  be  made  liable  unto  by  this  insurance,  they  are  of 
the  seas,  men-of-war,  flre^  enemies,  pirates,  rovers,  thieves, 
jettisons,  letters  of  mart  and  countermart,  surprisals,  takings 
at  sea,  arrests,  restraints  and  detainments  of  all  kings, 
princes,  and  people  of  what  nation,  condition,  or  quality 
soever,  barratrv  of  the  master  and  mariners,  and  of  (sic)  all 
otJier  perils^  losses^  and  misfortunes  that  have  or  shall 
coTne  to  the  subject-matter  of  this  insurance^  or  any  part 
theieof?'^ 

On  the  8th  of  January,  1879,  the  Investigator  was  lying  in 
the  port  of  St.  Thomas,  and  her  master,  having  received 
orders  to  proceed  to  repair  a  break  in  the  telegraphic  cable 
between  St.  Thomas  and  San  Juan,  Porto  Rico,  weighed 
anchor  about  half  past  10  on  the  morning  of  that  day  in  fair 
weather.  After  making  some  fifteen  revolutions,  her  engines 
were  stopped  to  allow  of  the  vessel's  head  canting  round, 
and  within  a  few  seconds  of  their  being  so  stopped,  the  port 
boiler  burst,  gutting  the  middle  of  the  ship  and  blowing  up 
lier  decks.  The  wreck  of  the  hull  was  ultimately  sold  for 
£260.  Upon  examination  it  was  discovered  that  the  burst- 
ing was  due  to  the  reduction  of  the  shell  of  the  boiler  from 
three-eighths  of  an  inch  to  less  than  one-eighth  of  an  inch, 
and  that  such  reduction  was  due  chiefly  to  the  action  of 
bilge  water  upon  its  external  surface,  and  to  some,  though 
to  a  less,  extent  by  the  accumulation  of  sediment  and  dirt, 
in  the  form  commonly  known  as  ''scale,"  on  the  inside. 

This  action  having  been  brought  to  recover  the  loss  sus- 
tained in  respect  of  the  hull  and  stores,  Baggallay,  L.  J.,  in 
atrial  without  a  jury^  gave  judgment  for  the  plaintiffs,  be- 


494  QUEEN'S  BENCH,  C.  p..  AND  EX.  DIVISIONS.  [Vol.  VI 

1880  West  India  Telegraph  Co.  v.  Home,  &c.,  Ins.  Co.      (C.A.)  C.P.D. 

ing  of  opinion  that  the  bursting  of  the  boiler  was  a  peril  in- 
sured against  by  the  policy,  and  that  such  bursting  was  due 
to  the  negligence  of  those  who  had  charge  of  it,  the  negli- 
gence consisting  in  the  engineers  not  examining  the  boiler 
53]  from  time  to  time,  and  in  allowing  it  to  *become  cor- 
roded and  reduced  in  thickness  by  the  action  of  the  bilge 
water,  which  might  and  ought  to  have  been  kept  down  by 
the  pumps  C). 
The  defendants  appealed. 

November  11,  12,  13.  Benjamin^  Q.C.,  and  Arhuthnot^ 
for  the  defendants :  The  explosion  of  a  boiler  is  not  one 
of  the  perils  insured  against.  This  is  a  point  of  the  first  im- 
pression. 

[CocKBURN,  C.J.:  Without  incurring  such  a  peril,  the 
navigation  of  a  steamer  cannot  take  place.] 

Every  risk  remains  with  the  owner  unless  it  be  specified 
in  the  policy,  and  a  risk  so  incidental  to  navigation  by  steam 
as  the  explosion  of  a  boiler  ought  to  have  been  insured 
against  by  express  words.     It  cannot  be  implied  that  the 

})arties  intended  that  it  should  be  insured  against.  This 
OSS  was  caused  by  the  inherent  vice  of  the  subject-matter 
of  the  insurance,  and  it  is  well  settled  that  underwriters  are 
not  liable  for  a  loss  so  caused.  The  general  rule  is  thus 
stated  in  Phillips  on  Insurance,  5th  ed.,  at  p.  1089.  "Prom 
the  enumeration  already  given  of  the  perils  usually  insured 
against,  it  appears  that  insurers  undertake  to  make  indem- 
nity only  for  damage  arising  from  external  accidents,  not 
for  that  occasioned  by  the  qualities  or  defects  of  the  thing 
insured." 

"The  underwriter,"  it  is  said  in  Arnould  on  Insurance, 
5th  ed.,  pt.  3,  ch.  1,  p.  707,  "indemnifies  the  assured  against 
such  losses  only  as  are  caused  by  the  direct  and  violent 
operation  of  the  perils  insured  against,  and  not  against  loss 
by  the  ordinary  wear  and  tear  of  the  voyage ;"  the  insur- 
ance being  not  against  what  must  happen,  but  what  may 
happen.  It  was  inevitable  that  this  boiler  should  explode 
in  course  of  time,  and  if  the  defendants  are  to  be  held  liable, 
there  is  nothing  to  prevent  shipowners  insuring  steamers 
equipped  with  boilers  utterly  unfit  and  inadequate. 

(')  Upon  the  first  point  the  learned  policy  describing  the  risks  insured  n^in.^t 
judfi^e  referred  to  the  United  Stiitc'8  cases  as  "of  the  seas,  rivers,  fires,  enerniei*. 
of  Perrin  v.  Protector  Insurance  Co.,  11  pirates,  rovers,  assailing  thieves,  and  nil 
Ohio  State  Reports,  147,  and  Citizens  In-  other  losses  or  misfortunes  which  sliall 
surance  Case  v.  Glasgow,  9  Missouri  State  come  to  the  damage  of  the  said  steam- 
Reports,  407,  in  the  former  of  which  it  boat,  according  to  the  true  intent  aud 
was  held  that  explosion  is  a  peril  insured  meaning  of  the  said  policy." 
against  by  any  ordinary  United  States 
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*[Breti\  L.J.:  If  there  had  been  no  negligence,  [54 
this  loss  would  not  have  happened.] 

Only  the  efficient  cause  of  the  loss  is  to  be  regarded ; 
Thompson  v.  Hopper  (') ;  Fawcus  v.  Sarsfleld  (') :  and  the 
efficient  cause  of  the  loss  here  was  the  thinness  of  the  boiler, 
that  is,  the  vice  of  the  thing  insured.  The  plaintiffs  have 
not  sued  for  the  loss  to  the  boiler  itself. 

[They  also  referred  to  the  following  authorities :  Dixon  v. 
Sadler  {^) ;  Davidson  v.  Burnand  (*) ;  Jackson  v.  Union 
Marine  Insurance  Co,  (*) ;  Taylor  v.  Dunbar  i^) ;  Cullen  v. 
Butler  (') ;  Bcehm  v.  Combe  (') ;  Dudgeon  v.  Pembroke  (•) ; 
Pater  son  v.  Harris  (") ;  Anderson  v.  Morice  (").] 

Cohen^  Q.C.,  and  J^  C  Mathew^  for  the  plaintiffs:  The 
perils  insured  against  comprise  all  perils  incident  to  the 
navigation  of  the  vessel,  including  those  arising  from  the  im- 
proper navigation  of  the  vessel,  which  latter  term  compre- 
nends  improper  management  of  the  boiler  and  engines.  It 
is  established  by  authority  that  the  perils  of  the  sea  in- 
sured against  are  not  confined  to  perils  arising  from  the 
external  violence  of  the  wind  or  waves,  Dixon  v.  Sad- 
ler{''')r  Davidson  v.  Burnand  {*)-,  and  that  underwriters 
are  liable  for  a  loss  caused 'by  a  peril  insured  against, 
although  the  peril  may  have  been  brought  into  operation 
by  the  negligence  of  the  crew  :  Busk  v.  Royal  Exchange 
Assurance  Co.  ("). 

The  passage  from  Phillips  on  Insurance,  relied  on  by  the 
other  side,  applies  to  goods  ;  an  attempt  was  made  to  apply 
the  doctrine  of  that  passage  to  a  ship  in  Dudgeon  v.  Pem- 
broke ("),  but  the  House  of  Lords  refused  so  to  apply  it. 
This  policy  is  the  ordinary  form  of  policy  by  which  a  steamer 
is  insured  ;  if  the  argument  for  the  defendants  be  correct,  all 
insurances  on  steamers,  that  is,  most  modern  insurances, 
have  been  for  many  years  practically  worthless.  In  the 
ordinary  course  of  business,  it  must  be  *taken  that  an  [55 
insurance  against  explosion  was  intended  by  the  parties,  and 
the  common  form,  though  an  old  one,  must  be  construed 
liberally. 

[CocKBURN,  C.J.:  It  is  certainly  a  reasonable  construc- 
tion of  the  policy  that  explosion  should  be  insured  against.] 

(»)  1  E.  B.  A  E.,  1038,  overruling  S.  C,        («)  Law  Rep..  4  C.  P..  206. 

6  E.  4  B.,  937.  O  5  M.  &  S.,  461. 

(*)  6  E.  A  B.,  192.  C)  \  M.  &  S.,  172. 

(»)  8  M.  &  W.,  895,  affirming  S.  C,  5        (»)  2  App.  Cas.,  284;  19  Eng.  R.,  105. 

M.  k  W.,  406.  ('"^)  1  B.  &  S..  3:36 ;  30  L.  J.  (Q.B.),  854. 

{*)  Law  Rep.,  4  C.  P.,  117.  (")  I  App.  Cas.,  713;  18  Eng.  R.,  1. 

(*)  I^w  Rep.,  8  C.  P.,  672  ;  6  Eng.  R.,  ('«)  5  M.  &  W.,  414. 

268,  affirmed  1 1  Eng.  R.,  290.  {^^)  2  B.  &  Aid.,  73. 


496  QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  [Vol.  VI. 

1880  West  India  Telegraph  Co.  v.  Home,  Ac,  Ins.  Co.        (C.A,)C,P.D. 

If  explosion  be  included  in  the  policy,  there  is  nothing  in 
the  facts  of  this  particular  explosion  to  exonerate  the  de- 
fendants as  underwriters.  The  facts  show  gross  negligence 
on  the  part  of  the  crew,  which  underwriters  cannot  set  up 
as  a  defence,  Dixon  v.  Sadler  ('),  and  even  if  the  loss  were 
attributable  to  wear  and  tear,  either  wholly  or  in  part,  that 
would  be  no  answer :  Dudgeon  v.  Pembrokei^), 

[They  also  referred  to  Meredith's  Emerigon,  cli.  xii,  s.  1, 
p.  286 ;  Carruihers  v.  Sydebotham  (") ;  Merchants*  Trading 
Co.  V.  Universal  Marine  Insurance  Go.  (*) ;  Pickup  v. 
Thames  Marine  Insurance  Co.  (*) ;  Phillips  v.  Barber  (*) ; 
Anderson  v.  Morice{').'] 

Arbuthnot^  in  reply,  cited  Blower  v.  Great  Western  Ry. 
Co.  0. 

Nov.  15.  The  following  judgments  were  delivered : 
Lord  Selborne,  L.C:  The  question  in  this  case  is, 
whether  a  loss  by  the  explosion  of  a  boiler  was  or  was  not 
covered  by  a  time  policy  on  the  steamship  Investigator, 
dated  the  6th  of  May,  1878.  The  insurance  was  for  twelve 
months  from  that  date,  in  port  and  at  sea,  at  all  times,  and 
in  all  services,  situations,  and  circumstances.  The  risks,  to 
which  the  appellants,  the  insurers,  were  made  liable,  were 
described  in  the  ordinary  form  :  *'of  the  seas,  men-of-war, 
fire,  enemies,  &c.,  and  of  all  other  perils,  losses,  and  mis- 
fortunes, that  have  or  shall  come  to  to  the  hurt,  detriment, 
and  damage  of  the. aforesaid  subject-matter  of  this  insur- 
ance or  any  part  thereof."  The  ship,  when  about  to  leave 
the  port  of  St.  Thomas  on  the  8th  of  January,  1879,  was  re- 
duced to  a  wreck  (though  not  submerged  or  filled  with 
water)  by  a  sudden  explosion  of  her  boiler,  in  ordinary 
56]  weather.  The  underwriters  disputed  *their  liability 
on  two  grounds ;  first,  that  such  an  explosion  was  not  a 
peril  insured  against  within  the  true  meaning  of  the  policy; 
and,  secondly,  that  (assuming  it  to  be  so)  this  particular  ex- 
plosion happened  because  the  boiler  was  worn  out,  and  that 
they  were  not  liable  for  any  loss  due  to  that  cause.  Both 
these  grounds  of  defence  were  overruled  at  the  trial  (with- 
out a  jury)  before  Baggallay,  L.  J.,  and  judgment  was  given 
for  the  plaintiffs,  the  assured.  The  present  appeal  is  from 
that  judgment. 
Assuming  (as  for  the  purpose  of  this  decision  I  think  it 

(')  8  M.  A  W.,  895,  affirming  S.  C,  6  (<)  Asp.  Mar.  Caa.,  vol.  ii,  p.  481. 

M.  A  W.,  405.  (*)  3  Q.  B.  D.,  594. 

(«)  2  App.  Cas.,  284;    19  Eng.  Rep.,  (*)  5  B.  &  A..  Ifil. 

a05.  (')  1  App.  Cas..  718;  18  Kng.  Rep..  1. 

(*)  4  M.  <t  S.,  77.  O  Law  Kep.,  7  C.  P.,  G55. 
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right  to  assume)  that  such  an  explosion  is  not,  properly 
speaking,  ''a  peril  of  the  seas,"  and  that  it  cannot  be 
brought  within  any  of  the  other  particular  perils  enumer- 
ated in  the  policy,  the  main  question  is  whether  it  is  within 
the  general  words  with  which  the  specification  of  the  risks 
insured  against  concludes,  "and  all  other  perils,  losses,  and 
misfortunes,"  &c.? 

The  principle  of  construction  applicable  to  those  general 
words  in  policies  of  this  description  was  explained  by  Lord 
Ellenborough  in  the  case  of  Cullen  v.  Butler  {'),  cited  dur- 
ing the  argument.  ''As  they  must"  (he  said)  "be  consid- 
ered as  introduced  into  the  policy  in  furtherance  of  the 
objects  of  marine  insurance,  and  may  have  the  effect  of  ex- 
tending a  reasonable  indemnity  to  many  cases  not  distinctly 
covered  by  the  special  words,  they  are  entitled  to  be  consid- 
ered as  material  and  operative  words,  and  to  have  the  due 
effect  assigned  to  them  in  the  construction  of  this  instru- 
ment, and  which  will  be  done  by  allowing  them  to  compre- 
hend and  cover  other  cases  of  marine  damage  of  the  like 
kind  with  those  which  are  specially  enumerated  and  occa- 
sioned by  similar  causes."  He  proceeded  to  refer  to  an  ob- 
servation of  Emerigon  to  the  effect  that  phrases  more  or  less 
similar  had  been  introduced  into  various  continental  forms 
of  policies,  to  prevent  doubts  and  disputes  as  to  the  extent 
and  application  of  (what  the  writer  described  as)  "  the  gen- 
eral rule  that  assurers  answer  for  all  loss  and  damages  that 
happen  on  the  sea."  It  is  unnecessary  to  consider  whether 
such  a  description  of  "the  general  rule"  is  not  too  wide, 
because  the  canon  of  construction  laid  down  by  Lord  Ellen- 
borough,  if  reasonably  understood,  is  sufficient  for  the  solu- 
tion of  the  present  question.  In  Devaux  v.  FAnsoni^) 
similar  general  words  were  held  by  Chief  ^Justice  [57 
Tindal  and  the  other  judges  of  the  Court  of  Common  Pleas, 
to  cover  damage  to  a  ship  occasioned  neither  by  wind  nor 
by  water,  but  by  the  strain  on  her  timbers  of  cables  em- 
ployed by  workmen  to  remove  her  from  her  berth  in  a  dry 
dock  in  which  she  had  been  placed  for  necessary  repairs. 
I  think  it  is  at  least  as  proper  to  hold  that  in  the  case  of  a 
steamship  they  cover  damage  occasioned  by  the  explosion 
of  the  boiler,  in  which  the  motive  power  necessary  to  her 
navigation  is  generated.  What  the  winds  are  to  a  sailing 
vessel,  steam  is  to  a  steamer;  and  it  is  as  reasonable  that 
marine  insurers  should  bear  the  risks  incident  to  a  naviga- 
tion by  that  kind  of  power,  whether  from  excess  of  pres- 
sure in  the  boiler  or  from  defects  of  safety  valves,  or  from 

(')  6  M.  A  S.,  461.  («)  5  Bing.  (N.C.),  519. 

29  Eng.  Rkp.  63 
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neglect  or  mismanagement  making  that  dangerous  which 
otherwise  would  not  be  so,  as  that  they  should  bear  losses 
occasioned  by  excessive  pressure  of  winds  and  defects  or 
mismanagement  of  a  ship's  sails  or  tackle.  I  agree,  there- 
fore, on  this  point  with  the  judgment  of  Baggallay,  L. J., 
and  with  the  decision  in  the  Supreme  Court  of  Ohio  to 
which  that  learned  judge  referred  (*). 

Upon  the  second  point,  the  only  material  facts  appear  to 
be  that,  either  through  the  access  of  bilge  water  without,  or 
through  the  accumulation  of  "scale"  within,  the  boiler, 
certain  parts  of  tlie  lower  plate  of  the  boiler  had  become 
worn  in  an  unusual  manner  and  to  an  extreme  degree  of  thin- 
ness; that  this  was  the  cause  of  the  inability  of  the  boiler 
to  resist  a  degree  of  steam  pressure  not  otherwise  extraor- 
dinary or  improper ;  and  that  this  unusual  wearing  away  of 
the  plate  might  have  been  prevented  by  proper  care.  It  is 
certain  that  when  the  policy  was  effected  this  defective  con- 
dition of  the  boiler  (in  whatever  degree  it  may  have  then 
existed)  was  unknown  to  the  assured.  The  defect  was  not, 
until  several  months  after  the  date  of  the  policy,  sufficient 
to  prevent  the  boiler  from  doing  its  usual  work,  though, 
being  progressive,  it  eventually  led  to  the  explosion. 

These  facts  cannot,  in  my  judgment,  amount  to  more  than 
what  was  assumed  by  the  House  of  Lords  in  Dudgeon  v. 
'Pembroke  (^\  viz.,  that  the  ship  was  unseaworthy,  and  that 
sucli  unseaworthiness  (unknown  at  the  date  of  the  policy  to 
58]  the  assured)  was  the  causa  *sirie  qua  non  of  the  loss. 
That  was  a  case  on  a  time  policy  like  the  present,  and  the 
House  decided  that  the  assured  on  these  assumptions  were 
entitled  to  recover.  That  decision  binds  us.  So  far  as  neg- 
ligence on  the  part  of  those  who  ought  to  have  examined 
and  attended  to  the  state  of  the  boiler  may  be  an  element 
in  the  present  case,  the  same  authority,  as  well  as  Dixon  v. 
Sadler  {^\  shows  that  it  is  immaterial. 

The  appeal  must  be  dismissed  with  costs. 

The  Lord  Chief  Justice  of  England  agrees  with  this  con- 
clusion ;  and,  though  he  is  not  responsible  for  my  words,  I 
understand  him  also  to  agree  in  the  substance  of  the  rea- 
sons which  I  have  given. 

Brett,  L.  J.:  This  case  has  been  practically  argued  twice, 
and  upon  both  occasions  with  remarkable  force  on  both 
sides.  To  me  personally  it  has  been  a  case  of  the  greatest 
difficulty,  but  in  the  result  I  have  come  to  the  same  conclu- 

(1)  Perrin  \.  Protector  Jjuiuravce  Co.,  W         («)  2  App.    Cas.,  284;    19  Eng.  Rep., 
Ohiolleportrt,  157.  105. 

O  8  M.  <fe  W.,  893,  affirming  S.  C,  6  M.  A  W.,  405. 
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sion  as  the  Lord  Chancellor  and  the  Lord  Chief  Justice  of 
England. 

The  first  question  is,  whether  an  explosion  by  steam  is  one 
of  the  perils  insured  against  in  an  ordinary  English  policy 
like  this.  It  was  urged  on  the  one  side  that  it  is  not,  on  the 
ground  that  no  peril  is  insured  against  in  such  a  policy  un- 
less it  arises  from  causes  external  to  the  ship.  On  the  other 
side,  it  was  said  that  sucli  a  policy  covers  every  loss,  which 
may  happen  at  sea  by  a  fortuitous  accident,  or  even  by  the 
negligence  of  the  captain  and  crew.  The  one  contention 
seems  to  me  far  too  narrow,  and  the  other  I  think,  as  at 

E resent  advised,  to  be  too  large.  An  English  policy  is  to 
e  construed  according  to  the  same  rules  of  construction, 
which  are  applied  by  English  courts  to  the  construction  of 
every  other  mercantile  instrument.  Each  term  in  the  policy, 
and  each  phrase  in  the  policy,  is  prima  facie  to  be  construed 
according  to  its  ordinary  meaning.  Where  there  are  par- 
ticular terms  followed  by  a  general  phrase,  that  phrase  is 
to  be  construed  not  as  if  it  stood  alone,  but  with  regard  to 
the  policy  in  which  it  is  inserted  at  the  end  of  the  particular 
terms.  The  argument,  which  was  urged  in  favor  of  the  ne- 
cessity of  the  peril  being  caused  by  something  external  to 
the  ship,  seems  to  me  to  be  fallaciously  founded  upon  the 
*interpretation,  or  suggested  interpretation,  of  the  [59 
first  terms  merely,  i.e.,  "perils  of  the  sea.''  In  defining 
what  losses  are  included  in  that  term,  some  judges  have 
used  the  words  '* external  force'*  of  the  wind  or  waves. 
To  me,  however,  with  great  deference,  the  word,  "  external," 
when  used  with  regard  to  a  loss  caused  by  the  sea  or  by  the 
elements  seems  to  be  surplusage.  It  is  difficult  to  see  how 
there  can  be  any  injury  by  reason  of  the  sea  itself  or  of  the 
elements,  including  lightning,  which  could  arise  within  the 
ship.  The  term  '*  perils  of  the  sea"  has  been  determined 
by  decisions,  which  we  are  not  at  liberty  to  overrule,  to  ex- 
tend only  to  cover  losses  caused  by  sea  damage,  or  by  the 
violence  of  the  elements,  and  not  to  embrace  all  losses  hap- 
pening at  sea.  Therefore  we  are  not  to  say  that  this  peril 
was  within  the  term  ''perils  of  the  sea."  But  that  is  not 
the  only  term  in  the  policy.  New  terms  have  been  intro- 
duced from  time  to  time,  although  the  last  general  phrase 
in  the  list  has  been  inserted  in  all  policies  from  the  very 
first.  Amongst  the  new  particular  terms  which  were  from 
time  to  time  introduced  I  believe  that  "fire"  was  one.  But 
whether  this  be  so  or  not,  it  seems  to  me  that  every  time 
you  introduce  a  new  particular  term  you  may  alter  the 
effect  of  the  general  phrPvSe  at  the  end,  because  I  think  it 


500  QUEEN'S  BENCn,  C.  P.,  AND  EX.  DIVTSIONS.  [Vol.  YI. 

1880  West  India  Telegraph  Co.  v.  Home,  cfec.  Ins.  Co.      (C.A.)  C.P.D. 

has  been  decided  that  the  general  phrase  at  the  end  does 
at  least  comprise  all  perils  not  of  the  same  kind  as  those 
which  are  specifically  enumerated,  but  of  the  like  kind. 
Every  time,  therefore,  you  introduce  a  new  particular  term 
you  introduce  into  the  general  phrase  all  losses  or  perils 
which  are  like  to  that  neW  term,  although  they  are  not  of  a 
like  kind  to  the  perils  before  described. 

I  cannot  at  present  accede  to  the  view  that  under  the  gen- 
eral phrase  you  may  include  all  losses  which  may  happen 
during  a  voyage  by  a  fortuitous  accident.  I  think  that  in 
Cullen  V.  Butler  {^)'Ijox^  Ellenborough  distinctly  stated  that 
the  general  phrase  could  not  be  made  so  large,  but  must,  in 
an  English  policy,  be  confined  to  perils  of  the  like  kind 
with  those  enumerated.  It  is  necessary,  in  considering  de- 
cisions at  law,  always  to  exercise  the  imagination  to  a  cer- 
tain extent,  to  imagine  cases  which  may  happen.  I  can 
myself  imagine  many  cases  which  would  come  within  the 
dilinition  of  losses  which  happen  at  sea  by  a  fortuitous 
60]  ^accident,  but  to  my  mind  would  not  be  recoverable 
either  under  tlie  particular  terms  or  the  general  phrase  of 
an  ordinary  English  policy.  Suppose  for  instance  that  there 
were  an  insurance  on  casks  of  spirits,  and  by  negligence  of 
the  crew  (which  would  be  a  fortuitous  accident)  or  by  some 
accident  happening  on  board  the  ship  itself,  one  or  more  of 
the  casks  were  staved,  and  the  spirits  lost.  I  can  see  nothing 
in  the  ordinary  English  policy  which  could  cover  such  a  loss. 
Suppose  again  a  ship  were  to  sail  from  the  West  Indies  with 
a  perishable  cargo,  and  the  captain  and  crew  were  so  pros- 
trated by  disease  that  the  ship  could  not  proceed  on  her 
voyage,  and  by  reason  of  the  delay  so  caused  the  perish- 
able articles  perished.  There  is,  it  seems  to  me,  nothing  in 
an  English  policy  which  would  cover  such  a  loss.  There- 
fore I  should  be  unable  at  present  to  agree  to  the  large  deli- 
nition  contended  for. 

The  Lord  Chief  Justice  suggested  a  definition  which  com- 
ing from  him  of  course  required  great  consideration  ;  he 
suggested^  that  the  general  phrase  would  cover  all  those 
things,  without  exposure  to  the  risk  of  which  navigation 
cannot  take  place.  If  it  were  necessary  to  define  so  far,  I 
should  be  unable  to  agree  to  so  large  a  definition,  which 
would  cover  the  two  cases  which  I  have  imagined.  I  think 
that  Lord  Ellenborough,  one  of  the  greatest  masters  of  this 
head  of  law  who  ever  administered  justice  in  England,  put 
a  limitation  in  Cullen  y.  Butler  {^\  and  I  think  that  Lord 
Tenterden  did  the  same,  both  admitting  the  limitation  to 

(•)  5M.  AS.,  461. 
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other  perils  not  of  the  same  kind,  but  of  the  like  kind  with 
one  of  those  enumerated.  The  passage  cited  from  Emeri- 
gon  was  in  all  probability  correct  as  to  many  foreign 
policies,  and  correct  with  regard  to  the  general  view  of  un- 
derwriters at  the  time  at  which  be  wrote,  but  it  is  not  ap- 
plicable to  an  ordinary  English  policy,  except  so  far  as  it 
may  show  that,  subject  to  the  limitations  of  Lord  Ellen- 
borough  and  Lord  Tenterden,  you  may  give  the  general 
phrase  as  large  a  construction  as  you  reasonably  can. 

Now  unless  the  word  ''fire"  had  been  one  of  the  par- 
ticular terms  in  this  policy,  I  could  not  have  seen  that  the 
loss  by  explosion  was  like  any  of  the  other  perils  which  are 
enumerated.  It  has  given  me  considerable  difficulty  to 
bring  my  mind  even  to  suppose  that  this  loss  is  so  far  like 
a  loss  by  fire  as  to  enable*  us  to  *say  that  it  comes  [61 
within  the  general  words;  but  on  consideration  I  think  that 
there  is  sufficient  similarity.  An  explosion  by  gas  very 
often  ends  in  fire,  and  a  fire  under  the  deck  of  a  ship  very 
often  leads  to  that  which  is  very  like  an  explosion  ;  whether 
by  rarefying  the  air  or  by  some  other  process,  the  result  is 
that  the  deck  is  blown  up.  There  is  a  sufficient  similarity 
between  a  fire  and  an  explosion  by  steam  to  enable  us  to 
give  a  large  construction  to  the  general  phrase.  I  think 
therefore  upon  the  construction  of  the  policy  that  a  loss  by 
steam  explosion  is  a  loss  insured  against. 

The  next  point  in  the  case  is,  that  assuming  a  loss  by  ex- 
plosion to  be  within  the  policy,  yet  the  loss  cannot  be  alleged 
as  against  the  underwriters  for  other  reasons.  It  was  first 
said  that  the  loss  was  caused  by  the  infirmity  of  the  boiler, 
and  that  the  boiler  was  a  part  of  the  subject-matter  insured. 
It  becomes  necessary  therefore  for  a  moment  to  consider  what 
is  the  actual  loss  in  respect  of  which  these  assured  are  en- 
deavoring to  recover.  They  have,  as  it  seems  to  me  rightly, 
not  claimed  a  loss  in  respect  of  the  boiler  itself,  because  if  all 
that  had  happened  had  been  a  discovery  of  the  state  of  the 
boiler  without  any  actual  explosion,  they  could  not  have  re- 
covered for  the  cost  of  the  repair. 

What  they  seek  to  recover,  therefore,  is  the  damage  sus- 
tained to  the  ship,  not  by  reason  of  the  infirmity  of  the 
boiler,  but  by  reason  of  the  explosion.  This  damage  would 
not  liave  happened  without  the  introduction  of  steam  into 
the  boiler,  although  such  introduction  did  not  necessarily 
canse  it,  and  it  seems  to  me  that  the  explosion  was  the  prox- 
imate cause  of  the  loss,  and  the  only  cause  to  be  considered 
in  insurance  law. 

But  it  was  alleged  that  the  explosion  was  caused  by  the 
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infirmity  of  the  boiler  resulting  from  the  negligence  of 
the  crew.  This  argument  contains  two  propositions,  that 
although  the  proximate  cause  of  loss  is  by  a  peril  insured 
against,  yet,  if  that  proximate  cause  is  the  result  of  either 
the  negligence  of  the  crew,  or  of  the  unseaworthiness  of  the 
ship  or  a  part  of  it,  so  that  without  such  negligence  and 
without  such  unseaworthiness,  the  causa  proxima  would 
not  have  happened,  that  is  a  defence  for  underwriters. 
With  regard  to  negligence,  this  has  been  so  frequently  over- 
ruled that  I  need  not  further  allude  to  it.  With  regard  to 
62]  ^unseaworthiness.  Lord  Blackburn,  J.,  in  trying  Dud- 
geon V.  Pembroke  {')  left  questions  to  the  jury,  which  if  an- 
swered in  a  particular  way  would  have  raised  the  point. 
The  jury  did  not  answer  the  questions  as  he  anticipated 
they  would,  but  the  case  was  argued,  even  up  to  the  House 
of  Lords,  upon  the  hypothesis  that  the  jury  had  answered 
those  questions.  The  point,  therefore,  was  distinctly  raised, 
and  in  the  result  there  is  to  my  mind  a  clear  decision  of  the 
House  of  Lords  that  the  proposition  is  untenable,  and  that 
though  the  proximate  cause  pf  loss,  being  a  cause  within 
the  policy,  is  the  result  of  the  unseaworthiness  of  the  sub- 
ject-matter insured  or  part  of  it,  to  the  extent  that  the  prox- 
imate cause  of  loss  would  not  have  occurred  but  for  the 
unseaworthiness,  nevertheless  that  is  no  answer,  and  only 
the  proximate  cause  is  to  be  considered. 

But  it  was  further  urged  that  this  loss  was  the  result  of 
mere  wear  and  tear.  Now  as  the  loss  aflfected  nearly  the 
whole  of  the  ship,  even  if  the  boiler  had  become  disabled  to 
the  extent  it  was  by  mere  wear  and  tear,  I  should  have 
thought  that  Dudgeon  v.  Pembroke  {^)  decides  that  wear  and 
tear  cannot  be  taken  into  consideration,  but  it  is  not  neces- 
sary to  determine  that  point,  because  I  think  it  clear  beyond 
all  doubt,  upon  the  evidence,  that  the  damage  to  this  boiler 
was  not  mere  wear  and  tear,  but  that  the  infirmity  of  the 
boiler  was  hastened  either  by  negligent  want  of  attention  or 
by  inadvertent  want  of  attention.  S^or  these  reasons  I  agree 
entirely  with  the  judgment  which  has  been  given  by  my 
Lord. 

Judgment  affirmed. 

Solicitors  for  plaintiffs :    Waltons,  Btibb  <fc  Walton. 
Solicitors  for  defendants :  Freshjields  &  Williams. 

(»)  Law  Rep.,  9  Q,  B.,  at  p.  591.        («)  2  App.  Cas.,  284;  19  Eng.  R.,  105. 
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[6  Queen's  Bench  Division,  79.] 

Dea  4,  1880— C.C.R. 
[CROWN  CASE  RESERVED.] 

*The  Queen  v.  Salmon,  Hancock  and  Salmon.     [79 

ManJtlavghter — Death  caused  hy  danperoiis  Act  performed  icUhout proper  Precautions — 

J'Hre-arttut,  uegligcnt  use  of — Joint  Wrmtgdocrs. 

A.,  B.,  and  C.  wont  into  a  field  in  proximity  to  certain  roads  and  houses,  taking 
with  them  a  rifle  which  would  be  deadly  at  a  mile,  for  the  puii>o80  of  practisinjuf 
firing  with  it.  B.  placed  a  board,  which  was  handed  to  him  by  A.,  in  the  presence 
of  C,  in  a  tree  in  the  field  as  a  target.  All  three  fired  shots  directed  at  the  board 
Ro  placed,  from  a  distance  of  about  100  j-ards. 

No  precautions  of  any  kind  were  taken  to  prevent  danger  from  such  firing. 

One  of  the  shots  thus  fired  by  one,  though  it  was  not  proved  by  which  one,  of 
them,  killed  a  boy  in  a  tree  in  a  garden  near  the  field,  8t  a  spot  distant  393  yards 
from  the  firing  point.     A.,  B.,  and  C.  were  all  found  guilty  by  a  jury  of  manslaughter : 

Held  by  the  court  (Lord  Coleridge,  C.J.,  Field,  Lopes,  Stephen,  and  Williams,  J,I.), 
that  A.,  B.,  and  C.  had  been  guilty  of  a  breach  of  duty  in  firing  at  the  spot  in  ques- 
tion, without  taking  proper  precautions  to  prevent  injury  to  others,  and  were  rightly 
convicted  of  manslaughter. 

Case  stated  by  Lord  Coleridge,  C.J. 

The  three  prisoners  were  tried  before  me  on  the  27th  of 
July,  1880,  for  the  manslaughter  of  William  Wells,  a  little 
boy  of  ten  years  old  under  tlie  following  circumstances : 

George  Salmon  is  a  member  of  the  Frome  Selwood  Rifle 
Corps.  On  the  29th  of  May' he  attended  the  rifle  practice. 
He  took  his  rifle  from  the  armory;  had  fourteen  ball  car- 
tridges served  out  to  him  and  tired  them  all  away.  After 
the  practice  was  over  he  took  away  with  him  his  rifle ;  whicli 
it  was  his  duty  to  return  to  the  armory.  He  did  not  take  it 
back,  and  the  drill  instructor  *missed  six  cartridges  [80 
from  the  magazine  when  he  went  there  about  half  an  hour 
after  the  practice  was  over. 

About  seven  o'clock,  that  is  shortly  after  the  practice  was 
over,  the  three  prisoners  came  together  to  the  house  of  a 
witness  (Newport),  who  was  called,  and  whose  evidence  so 
far  as  it  is  material  to  the  point  to  be  determined  was  as 
follows : 

"The  three  prisoners  came  to  my  father's  house  some- 
where about  seven  in  the  evening  on  the  29th  of  May. 
George  Salmon  had  a  rifle  with  him  and  some  ball  cartridges. 
All  three  wanted  to  fire  off  one  or  two  shots ;  and  they 
asked  me  for  something  to  fire  at.  I  gave  tliem  a  board 
from  our  fowl  house.  I  went  with  them  into  a  field  close 
by;  and  the  prisoner  Hancock  climbed  into  a  tree.  George 
Salmon  handed  up  the  board  to  him.     Hancock  fixed  it  in 
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tlie  tree  about  eight  feet  from  the  ground.  They  all  went 
about  100  yards  up  the  field  ;  and  all  lay  down  in  the  grass. 
I  heard  two  shots.  I  cannot  tell  which  of  them  fired  the 
shots,  for  I  was  looking  at  the  board.  I  am  not  sure  vvhether 
the  first  shot  struck  the  target;  the  second  shot  did  strike 
it.  I  do  not  know  which  of  them  fired  it.  Two  more  shots 
were  fired  afterwards,  when  Wells  and  Knight  came  running 
up  and  told  us  what  had  happened. 

The  place  where  the  shot  was  fired,  and  all  the  surround- 
ing houses  and  roads,  are  correctly  delineated  in  a  plan 
which  was  proved  before  me  and  marked  by  me  at  the  time. 
To  that  plan  I  beg  leave  to  refer  the  court,  as  conveying  a 
clearer  view  of  the  place  and  its  surroundings  than  any  state- 
ment of  mine  could  convey. 

"  What  had  happened,''  to  use  the  words  of  the  witness 
Newport,  was  this :  The  decased,  William  Wells,  was  with 
his  young  sister  in  his  father's  garden,  and  her  evidence  was 
as  follows : 

*'  I  remember  the  evening  of  the  29th  of  May.  There  is  a 
low  apple  tree  in  my  father's  garden  with  a  rose  tree  in  it. 
Mj''  brother  got  up  into  the  apple  tree  to  water  the  rose ; 
while  my  brother  was  in  the  tree  I  heard  a  shot;  it  passed 
through  the  tree,  for  some  of  the  leaves  fell  down  from  the 
tree.  I  called  to  my  brother,  but  he  answered  me,  and  said 
he  was  safe.  Then  there  was  another  shot,  and  my  brother 
81]  fell  out  of  the  tree  dead  on  the  *ground.  There  were 
four  or  five  shots  fired  altogether,  I  think ;  the  second  shot 
killed  him." 

It  was  proved  that  the  distance  from  the  spot  where  the 
shot  was  fired  to  the  tree  in  which  the  boy  was  killed  was 
393  yards ;  but  the  rifle  was  sighted  for  950  yards,  and  would 
probably  be  deadly  at  a  mile. 

The  evidence  of  conversations  after  the  death  had  been 
caused,  as  to  the  person  who  fired  the  shot,  was  as  follows: 

Joseph  Wells,  tne  father  of  the  little  boy,  the  first  person 
who  came  to  the  prisoners  after  the  shot,  said,  ''When  1  first 
came  up  I  saw  Hancock  and  Newport  and  John  Salmon.  I 
told  them  what  had  been  done,  and  that  they  had  killed  my 
boy.  They  seeihed  very  sorry,  and  wished  they  had  not 
done  it.  I  asked  them  where  the  rifle  was.  They  said  it  was 
flung  down  in  the  field ;  but  we  could  not  find  it.  I  left 
Hancock  and  John  Salmon  in  charge  of  Knight." 

Jonathan  Knight  said,  '*I  saw  the  three  prisoners  with 
Newport  in  the  field.  I  called  to  them  to  stop  firing.  I 
came  on  Hancock  and  Newport  and  John  Salmon.  I  saw 
George  Salmon  at  first,  but  he  was  not  there  when  I  came  up. 
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I  told  them  they  had  killed  a  boy;  and  I  said,  'Where  is 
the  gun  V  They  went  back  to  find  it,  and  conld  not,  and 
said  that  George  roust  have  taken  it  away." 

William  Parsons  said,  "I  went  to  Newport's  house. 
There  I  saw  Hancock  and  John  Salmon.  I  went  with  them 
to  the  field,  and  they  showed  me  the  tree  in  whicli  was  the 
target.  The  bottom  of  the  target  was  about  ten  feet  from 
the  ground.  I  took  John  Salmon  and  Hancock  to  the  police 
station.  Then  I  went  to  George  Salmon's.  He  said  when  I 
took  him  into  custody,  'Don't  blame  my  brother,  for  it  was 
I  that  did  it.'  I  took  him  to  the  station;  when  the  three 
were  together  there  George  Salmon  said,  'I  tired  the  shot.' 
Hancock  said,  'Yes,  we  all  three  tired  one  each.'  George 
said,  '  I  tired  the  first  shot,  and  it  must  have  been  I  that 
killed  the  poor  boy.'  " 

The  rifle  was  afterwards  found  in  George  Salmon's  house, 
and  it  and  two  cartridges  found  in  the  field  were  identified 
by  the  drill  instructor,  the  rifle  as  being  the  rifle  George 
Salmon  ought  to  *have  returned  to  the  armory  on  [82 
the  evening  of  the  29th  of  May,  the  cartridges  as  cartridges 
similar  in  all  respect  to  those,  six  of  which  he  had  missed 
from  the  armory  on  that  evening. 

The  jury  found  all  the  prisoners  guilty  of  manslaughter, 
but  I  allowed  them  to  go  out  on  bail  till  I  could  take  the 
opinion  of  the  Court  of  Criminal  Appeal  on  the  case. 

I  am  to  request  the  opinion  of  the  court  whether  there 
was  any  evidence  upon  which  either  or  all  of  the  prisoners 
could  be  convicted  of  manslaughter. 

No  counsel  appeared  for  the  prisoners. 

Norris^  for  the  prosecution  :  The  prisoner  who  fired  the 
fatal  sliot  was  guilty  of  such  wicked  or  culpable  negligence 
as  amounts  to  manslaughter ;  the  other  two  were  joint  actors 
with  him ;  they  went  to  the  field  for  a  common  purpose 
which  was,  as  they  knew,  highly  dangerous  in  the  absence 
of  proper  precautions.  No  precautions  were  taken,  they 
failed  in  that  which  is  a  public  duty,  to  take  reasonable 
precaution  to  prevent  danger  to  others  from  the  firing  of 
the  rifle.  The  plan  of  the  spot  shows  that  tliey  fired  across 
no  less  than  three  highways,  and  that  they  were  in  close 
proximity  to,  and  fired  in  the  direction  of,  the  garden  where 
the  boy  who  was  killed  was. 

Lord  Colekidge,  C.  J.:     The  conviction  must  be  aflirmed. 
If  a  person  will,  without  taking  proper  precautions,  do  an 
act  which  is  in  itself  dangerous,  even  though  not  an  unlaw- 
ful act  ill  itself,  and  if  in  the  course  of  it  he  kills  another 
29  ExG.  Rep.  64 
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person,  he  does  a  criminal  act  which  in  law  constitutes 
manslaughter. 

It  was  manslaughter  in  him  who  killed  the  boy.  The 
death  resulted  from  the  action  of  the  three,  and  they  are  all 
liable. 

Field,  J.:  I  am  of  the  same  opinion.  I  had  some  doubt 
as  to  whether  there  was  any  duty  owed  by  the  prisoners  to 
the  particular  boy,  but  it  seems  to  me  that  there  is  a  general 
duty  to  the  public,  of  which  the  prisoners  committed  a 
breach.  They  had  a  duty  not  to  use  a  weapon  likely  to 
83]  cause  death  or  injury  in  an  improper  *place  and  with- 
out taking  proper  precautions  to  avoid  injury.  The  evidence 
shows  that  that  duty  was  not  observed.  The  character  of 
the  place  and  the  probability  of  persons  being  about  was 
such  that  I  am  satisfied  the  conviction  was  right. 

Lopes,  J.,  concurred. 

Stephen,  J.:  I  am  of  the  same  opinion.  Manslaughter 
is  unlawful  homicide  not  amounting  to  murder.  It  is  unlaw- 
ful where  caused  by  the  culpable  omission  to  discharge  a 
duty  tending  to  the  preservation  of  life.  There  is  a  duty 
tending  to  the  preservation  of  life  to  take  proper  precautions 
in  the  use  of  dangerous  weapons  or  things.  It  is  the  legal 
duty  of  every  one  who  does  any  act,  whicn  without  ordinary 
precautions  is  or  may  be  dangerous  to  human  life,  to  employ 
those  precautions  in  doing  it.  Firing  a  rifle  under  circum- 
stances such  as  in  the  present  case  was  a  highly  dangerous 
act,  and  all  are  responsible,  for  they  unite  to  fire  at  the  spot 
in  question,  and  they  all  omit  to  take  any  precautions  what- 
ever to  prevent  danger. 

Williams,  J.,  concurred. 

Conviction  affirmed. 

Solicitors  for  prosecution :  Cruttwelly  Daniel  &  CrvMwell^ 
Frome. 

See  26  Eng.  Rep. ,  306  note  ;  1  Bisli.  whose  negligence  causes  the  death  of 

Ct.  Law  (7th  ed.),  §313  et  seq.\  2  id.,  another  is    responsible,   whether    the 

v$§  655-671 ;   1  Whart.   Cr.   Law  (8th  business  in  which  he  was  engaged  was 

ed.),  §§  159-169.  *  legal  or  illegal.     If  the  business  was 

Involuntary     manslaughter      arises  of  such  a  character  as  to  be  felonious, 

where  it  plainly  appears  that  neither  the  offence  is  murder  ;  but  even  where 

death  nor  any  great  bodily  harm  was  it  is  perfectly  legal,  negligence  in  the 

intended,    but    death    is   accidentally  discharge  of  it,  when  producing  homi- 

caused  by  some  unlawful  act,  or  an  act  cide,  is   manslaughter.     To  this  rule 

lawful  in  itself,  but  done  in  an  unlaw-  there  may  be  exceptions,  as  where  an 

ful  manner,  without  due  caution  orcir-  act,  careless  in  itself,  is  committed  with 

cumspection  :    Com.   v.  Bilderback,   2  fatal  results,  under  circumstances  or  at 

Pars.  Select  Cases  (Pa.),  447.  a  place  from  which  it  might  he  reason- 

The  general  rule,   is  that  a   party  ably  inferred  that  no  injury  could  hap- 
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pen  from  the  carelessness  of  tlie  party  only.     Held,  also,  that  the  defendant 

acting  :   Chrystal  v.  Comiuou wealth,  0  was  not  guilty:    Adams  v.  State,   65 

Bush,  669.  Ind.,  565. 

If  one  use  a  dangerous  and  deadly  The  prisoner  was  shooting  a  small 
weapon  in  a  careless  and  reckless  pistol  about  the  house  where  the  de- 
manner,  whereby  another  person  is  ceased  resided,  on  the  25th  of  Decem- 
killed,  the  party  so  using  the  danger-  ber  —  he  was  shooting  "Christmas 
ous  weapon  is  guilty  of  manslaughter,  guns."  The  prisoner  finally  went  into 
even  though  no  harm  is  in  fact  in-  the  house  and  said  to  one  of  the  in- 
tended. The  deg^ree  of  care  required  mates  that  if  the  deceased  did  not  kiss 
of  one  handling  a  dangerous  and  deadly  him  he  would  shoot  her.  He  then  put 
weapon  is  not  the  highest  degree  of  his  arms  around  her  and  the  pistol 
care  and  prudence,  but  only  such  care  went  off,  killing  the  deceased.  The 
as  a  reasonably  prudent  man  would  ex-  pistol  was  not  loaded  with  a  leaden 
ercise  under  like  circumstances  :  State  ball,  and  all  the  parties  were  friendly, 
c.  Hardie,  47  Iowa,  647.  The  prisoner  expressed  great  astonish - 

By  the  law  of   this  commonwealth  ment  at  killing  the  deceased.      The 

suicide  is  deemed  criminal  as  malum  court,  believing  that  the  killing  was 

in  8€,  and  although  an  attempt  to  com-  done  unintentionally,    hold    that   the 

mit  it  is  not  punishable,  yet  a  person  facts  do  not  constitute  voluntary  man- 

who,  in  attempting  to  commit  it,  acci-  slaughter,  but  refrains  from  any  opin- 

dentally  kills  another  who  is  trying  to  ion  as  to  the  offence  being  involuntary 

prevent  its  accomplishment,  is  guilty  manslaughter :  Nelson  v.  The  State,  6 

of  criminal  homicide :   Com.  v.  Mink,  Baxter,  418. 

123  Mass.,  422.  During  an  affray  between  the  pris- 

F.,  in  a  quarrel  with  L.  at  an  elec-  oner  on  one  side,  and  the  deceased  and 

tion  poll,  shot  a  pistol  at  L.,  and  in  the  another  on  the  opposing  side,  the  de- 

6cui!le  which   ensued,  another  barrel  ceased  was  accidentally  slain  by  some 

was  discharged  which   killed   a  boy:  one  co-operating  with  him,  and  by  a 

Held,   that  this   was  voluntary  man-  blow  aimed  perhaps  at  the  prisoner : 

slaughter^   Com.  v.  Flanigan,  8  Phila.  Held,  that  the  prisoner,  under ithe  cir- 

Kep.,  430.  cumstances,   was  not  responsible  for 

On  the  separate  trial  of  a  defendant  the  act,  and  a  conviction  for  volunta- 
indicted  jointly  with  B.  and  others  for  ry  manslaughter  must  be  reversed  : 
murder,  the  evidence  established,  sub-  Manier  v.  State,  6  Baxt.  (Tenn.),  595. 
Stan tially,  that  an  altercation  had  taken  Defendant,  who  held  himself  forth 
place  between  the  deceased  and  B.  dur-  as  ft  physician,  administered  a  medi- 
ing  the  evening,  in  which  deceased  was  cine,  of  the  component  parts  of  which 
killed  ;  that  the  deceased  having  left  he  was  ignorant,  with  the  intention  of 
the  parties  indicted,  got  into  an  alter-  curing  a  woman  who  was  ill.  The 
cation  with  another,  displaying  a  pistol  patient  died.  Held,  that  even  if  the 
and  threatening  to  shoot  anyone  inter-  medicine  caused  her  death,  defendant 
fering  with  him;  that  subsequently  would  not  be  guilty  of  murder  or  man- 
the  parties  indicted  came  up  to  the  de-  slaughter  :  State  v.  Schulz,  24  Alb. 
ceased,  who  was  immediately  struck  by  L.  J.,  329,  Supreme  Court,  Iowa. 
B.;  that,  though  the  deceased  denied  A  man  may  be  convicted  of  adultery 
having  a  pistol,  the  defendant  and  the  who,  in  good  faith  and  in  the  belief 
other  parties  indicted,  at  the  request  of  that  she  is  a  widow,  marries  and  co- 
B.,  undertook  to  assist  him  in  disarm-  habits  with  a  woman  who  has  left  her 
ing  the  deceased  ;  and  that,  during  the  husband  and  remained  absent  from 
scuffle,  and  immediately  upon  B.'s  ex-  him  for  more  than  seven  years,  to- 
claiming  that  he  had  obtained  tlie  gether  without  hearing  of  him,  if  in 
pistol,  it  was  discharged,  killing  the  fact  her  husband  is  still  living :  Corn- 
deceased.  Held,  that  B.  was  guilty,  if  monwealth  v.  Thompson,  11  Allen,  23. 
at  all,  of    involuntary    manslaughter 
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[6  Queen's  Bench  Division,  93.] 
Dec.  20,  1880— Q.B.D. 

93]  *FrAZER  &   Co.    V.    CUTHBERTSOX. 

Ship — Managing  Owner — Entrif  on  Register  a% — AtUhority  tohifid  other  Owner$ — 

Shfp*s  A'ccessaries. 

W.  was  the  registered  owner  of  certain  shares  in  a  ship,  and  had  been  entered 
on  the  register  as  managing  owner.  The  defendant  subsequently  became  the  regis- 
tered owner  of  other  shares  in  the  ship.  The  defendant  was  not  aware  in  fact  that 
W.  was  so  registered  as  managing  owner.  W.  sent  the  ship  on  a  voyage  without  the 
defendant's  knowledge,  and  contrary  to  the  terms  of  an  agreement  made  between 
them.  The  defendant  did  not  participate  in  the  adventure,  and  had  previously  in- 
formed W.  that  he  did  not  intend  to  navigate  the  ship  or  take  any  part  in  her  man- 
agement. The  plaintiiSs  supplied  necessaries  for  the  ship  previous  to  such  voyasre, 
upon  the  order  of  W.  without  the  knowledge  or  consent  of  the  defendant.  The 
plaintiffs,  before  supplying  the  goods,  consulted  the  register,  and  found  the  defendant  s 
name  entered  therein  as  part  owner  of  the  ship  : 

NelfJ,  by  Bowen,  J.,  that  the  fact  that  the  defendant  had  allowed  the  entry  on  the 
register  describing  "W".  as  managing  owner  to  remain  unaltered  did  not  per  tte  amount 
to  a  holding  out  of  W.  as  his  agent,  so  as  to  render  the  defendant  liable  for  the 
necessaries  supplied  by  tlie  plaintiffs,  and  that  inasmuch  as  W.  had  not  in  fact 
authority  to  bind  the  defendant,  the  plaintiffs  could  not  recover  against  the  defend- 
ant for  such  necessaries. 

Further  consideration  before  Bowen,  J.    The  facts  and 
arguments  sufficiently  appear  from  the  judgment. 
Cave,  Q.C.,  and  McClymoiit,  for  the  plaintiffs. 
Wills^  Q.C.,  and  J.  Edge^  for  the  defendant. 

Cur,  adv.  vuU. 

Dec.  20.  Bowen,  J.:  The  plaintiffs  are  ship  provision 
merchants  carrying  on  buisness  at  Newport,  and  the  defend- 
ant Cuthbertson,  at  the  date  of  the  supply  of  the  goods  and 
94]  stores  for  which  this  *action  is  brought,  was  the  regis- 
tered owner  of  forty  sixty-fourth  shares  iii  the  ship  Conis- 
cliffe,  and  at  the  same  date  J.  H.  Watson  was  registered 
owner  of  twenty-four  sixty-fourth  shares  in  the  same  vessel, 
and  was  on  the  register  as  managing  owner  in  the  manner 
which  I  shall  presently  discuss.  The  defendant  denies  that 
the  goods  and  stores  were  ordered  on  his  credit,  or  that  he  is 
liable  to  pay  for  them,  and  the  question  of  his  liability  is 
the  one  which  1  have  to  decide.  The  Coniscliffe  belonged 
originally  to  W.  H.  Watson  (the  father)  and  J.  H.  Watson 
(the  son),  who  together  were  in  partnership,  W.  H,  Watson 
being  registered  as  owner  of  thirty-six  shares,  and  J.  H.Wat- 
son of  eight  shares.  On  the  18th  of  November,  1875,  W.  H. 
Watson  was  entered  on  the  register  as  nianafring  owner. 

On  the  7th  of  August,  1877,  W.  H.  Watson  died,  leaving 
J.  H.  Watson,  his  son,  and  the  defendant  Cuthbertson  his 


Vol.  Vr.]         QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  509 

Q.B.D.  Frazer  v.  CuthberUon.  1880 

executors.  His  thirty-six  shares  were  transferred  on  the 
register  to  J.  H.  Watson  who,  on  the  Slst  of  December,  1877, 
caused  himself  to  be  entered  on  the  register  as  managing 
owner,  pursuant  to  the  provisions  of  39  &40  Vict.  c.  80,  s.  36. 
The  entry  is  as  follows : 

*'31st  December,  1877. 
"John  Hunter  Watson,  of  8  Nile  Street,  Sunderland,  is 
managing  owner  by  letter  under  his  hand  dated  the  15th  of 
December,  1877,  being  registered  owner  of  eight  shares. 

(Signed)  "J.  Toyster, 

'*Kegistrar." 

The  management  of  the  ship  after  the  death  of  W.  H.  Wat- 
son was  left  in  the  hands  of  J.  H.  Watson,  the  defendant 
Cuthbertson  taking  no  part  in  it.  At  the  time  of  the  death 
of  W.  H.  Watson  the  Coniscliffe  was  at  sea,  having  sailed 
on  the  26th  of  October,  1876,  She  returned  home  on  the 
30th  of  April,  1878,  and  in  the  ship's  husband's  books  re- 
lating to  her  voyage,  kept  by  J.  H.  Watson,  is  a  signature 
of  the  defendant  Cuthbertson  as  executor  of  W.  H.  Watson, 
dated  the  23d  of  July,  1878.  After  the  return  in  April,  1878, 
the  defendant  Cuthbertson  tried,  as  executor,  to  sell  her. 
She  was  put  up  to  auction  without  any  result  on  the  13th  of 
May,  1878.  On  the  27th  of  May,  1878,  it  was  agreed  between 
the  defendant  Cuthbertson  and  J.  H.  Watson  that  J.  H. 
*Watson  should  purchase  the  thirty-six  shares  be-  [95 
longing  to  the  testator's  estate.  The  price  to  be  paid  by 
J.  H.  Watson  was  £787  10^.,  payment  to  be  made  by  his 
promissory  note  given  on  the  1st  of  June,  1878.  J.  H.  Wat- 
Bon  gave  the  promissory  note  as  agreed  ;  the  note,  however, 
being  dishonored  and  the  money  remaining  unpaid. 

The  Coniscliffe  meanwhile  had  again  gone  to  sea  upon  the 
3d  of  June,  1878,  upon  a  voyage  to  Venice,  remaining  still 
under  the  management  and  control  of  J.  H.  Watson,  with 
tlie  knowledge  of  the  defendant  Cuthbertson  who,  though 
a  co-executor,  was  not  at  this  time  U  registered  owner.     The 
ship  in  this  voyage,  beginning  June,  1878,  and  ending  March, 
^879,  was  not  navigated   on   the  defendant  Cuthbertson' s 
account,  but  for  J.  H.  Watson  and  the  then  owners.     Hav- 
ing agreed  for  the  sale  of  the  vessel  to  J.  H.  Watson,  the  de- 
fendant Cuthbertson  took  no  interest  in  the  arrangements 
lor  this  voyage. 

^i  fhe  lat  of  March,  1879,  she  returned.  At  this  date 
est  ^^^^.^^^'^  still  owed  money  to  his  father's,  the  testator's, 
^^ate,  which  he  could  not  pay,  and  was  called  on,  upon  the 
f**  ^^  of  the  defendant  Cuthbertson,  his  co-executor,  to  re- 
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(luce  his  indebtedness.  To  protect  his  interest  a  bill  of  sale 
was  taken  by  defendant  Cuthbertson  of  thirty-six  shares 
belonging  to  J.  H.  Watson,  which  was  entered  on  tiie  register 
on  the  21st  pf  May,  1879,  and  four  shares  were  at  the  same 
time  transferred  by  another  brother  to  Cuthbertson,  leaving 
the  defendant  Cuthbertson  as  registered  owner  of  forty 
shares  in  all  upon  the  21st  of  May,  1879 :  J.  H.  Watson  still 
continuing  to  hold  twenty-four  other  shares  in  her.  This 
was  the  first  time  that  any  entry  appears  on  the  register  of 
any  interest  in  the  ship  being  held  by  the  defendant  Cuth- 
bertson. The  memorandum  of  the  31st  of  December,  1877, 
was  still  left  standing  in  the  register. 

At  the  date  of  the  bill  of  sale  and  the  transfer  of  April 
and  May,  1879,  the  defendant  Cuthbertson  informed  J.  H. 
Watson  that  he,  the  defendant  Cuthbertson,  did  not  intend 
to  navigate  the  ship,  but  meant  to  have  her  sold.  On  the 
6th  day  of  June  a  meeting  of  the  executors  was  held,  and  a 
resolution  was  come  to  that  she  should  be  sold  by  auction. 
Later  on  in  the  same  day  a  further  meeting  of  the  executors 
96]  took  place,  at  which  J.  H.*Wat8on  agreed  to  purchase 
the  forty  shares  registered  in  Cuthbertson's  name  for  £550, 
and  to  pay  cash  on  signing  the  bill  of  sale :  and  it  was  agreed 
that  the  vessel  was  not  to  leave  port  till  the  cash  was  paid, 
and  the  bill  of  sale  signed :  Cuthbertson  at  the  same  time 
informing  J.  H.  Watson  that  he  had  no  intention  of  navi- 
gating the  ship,  and  would  not  take  any  part  in  her  man- 
agement. 

The  following  entry  was  thereupon  made  in  the  execu- 
tor' s  books : 

"Mr.  Watson  agreed  to  buy  the  shares  in  the  Coniscliffe 
for  £660.  To  pay  cash  on  signing  of  bill  of  sale.  The  ves- 
sel not  to  leave  port  until  cash  paid,  and  the  bill  of  sale 
signed." 

The  order  for  the  goods  and  stores  for  which  this  action 
was  brought  was  given  by  J.  H.  Watson  on  the  21st  of  June 
without  the  knowledge  of  the  defendant  Cuthbertson.  The 
plaintiffs  doubting  J.  H.  Watson's  credit,  wrote  for  a  copy 
of  the  ship's  register,  and  found  Cuthbertson's  name  upon 
it  as  registered  owner  of  forty  shares,  and  learned  upon 
inquiry  that  Cuthbertson  was  a  solvent  person.  The  order 
was  given  and  accepted  on  the  21st  of  June,  and  the  goods 
of  the  value  of  £163  (which  it  is  admitted  were  necessaries 
for  the  ship  if  she  was  to  sail),  were  supplied  upon  the  23d 
of  June.  After  their  delivery  the  ship  was  sent  to  sea  by 
J.  H.  Watson   without   Cuthbertson's   knowledge,  and   in 
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breach  of  the  arrangement  made  to  the  contrary  on  the  6th 
of  June.  In  the  following  August  J.  H.  Watson  filed  his 
petition  in  bankruptcy.  The  plaintiffs  subsequently  sued 
the  defendant  Cuthbertson  for  the  price  of  the  goods  and 
stores:  tlie  defendant  Cuthbertson  up  to  that  time  having 
had  no  knowledge  of  the  transaction. 

It  was  contended  on  the  part  of  the  plaintiffs  that  the  de- 
fendant Cuthbertson  was  liable  as  owner  of  the  ship  and  as 
a  party  to  the  adventure ;  but  that  in  any  event  he  had  held 
out  Watson  as  managing  owner  to  the  world,  and  was  bound 
by  his  contracts,  made  in  the  employment  of  the  ship.  The 
plaintiffs  contended  that  during  the  former  voyage  J.  H. 
Watson  had  been  allowed  to  navigate  the  ship  by  or  on 
behalf  of  the  owners,  and  that  the  entry  of  the  31st  of  De- 
cember, 1877,  on  the  register,  by  which  he  purported  to 
nominate  himself  as  managing  owner,  still  remained  uncan- 
celled after  the  transfer  to  Cuthbertson  of  forty  shares  upon 
*the  21st  of  May,  1879.  Of  the  existence  of  this  entry  [96 
of  tlie  31st  of  December,  Cuthbertson  was,  in  fact,  unaware, 
unless  the  above  facts  amount  in  law  to  notice  to  Cuthbert- 
son of  its  existence. 

I  entertain  no  doubt  that  the  defendant  Cuthbertson  was 
not  interested  in  the  adventure,  and  that  as  a  fact  the  order 
for  the  goods  was  not  only  not  given  on  his  behalf,  or  with 
his  authority,  but  without  his  knowledge  or  sanction,  and  in 
violation  of  the  express  bargain  between  himself  and  J.  H. 
Watson  that  the  vessel  should  not  be  sent  to  sea.  The 
only  serious  question  as  it  seems  to  me  is  whether  the 
effect  of  the  uncancelled  entry  of  the  31st  of  December, 
1877,  was  to  hold  out  J.  H.  Watson  to  third  parties  as  agent 
to  navigate  and  manage  the  ship  on  behalf  of  the  defend- 
ant Cuthbertson  from  and  after  the  21st  of  May,  1879. 

The  entry  of  the  31st  of  December,  1877,  was  made  in 
pursuance  of  39  &  40  Vict.  c.  80,  s.  36,  which  is  as  follows : 

*'The  name  and  address  of  the  managing  owner  for  the 
time  being  of  every  British  ship,  registered  at  any  port  or 
place  in  the  United  Kingdom,  shall  be  registered  at  the  Cus- 
tom House  of  the  ship's  port  of  registry. 

''  Where  there  is  not  a  managing  owner  there  shall  be  so 
registered  the  name  of  the  ship's  husband,  or  other  person 
to  whom  the  management  of  the  ship  is  intrusted  by  or  on 
behalf  of  the  owner ;  and  any  person  whose  name  is  so  re- 
gistered, shall,  for  the  purposes  of  the  Merchant  Shipping 
Acts,  1854  to  1876,  be  under  the  same  obligations,  and  sub- 
ject to  the  same  liabilities,  as  if  he  were  the  managing 
owner. 
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"If  default  is  made  in  complying  with  this  section,  the 
owner  shall  be  liable,  or  if  there  be  more  owners  than  one, 
each  owner  shall  be  liable  in  proportion  to  his  interest  in 
the  ship,  to  a  penalty  not  exceeding  in  the  whole  £100,  each 
time  the  ship  leaves  any  port  in  the  United  Kingdom.'^ 

The  law  relating  to  the  position  and  liabilities  of  regis- 
tered owners  of  ships  is  tolerably  clear.  Shipowners  to  be- 
gin with  are  not  necessarily  partners.  An  owner's  liability 
or  non-liability  for  necessaries  supplied  to  a  ship  depends 
on  the  question  whether  the  person  who  gave  the  order  had 
his  authority  to  give  it.  The  register  no  doubt  is  evidence 
of  ownership  of  the  vessel,  and  the  registered  owner,  until 
98]  the  contrary  is  shown,  may  be  presumed  to  *be  tlie 
employer  of  those  who  have  the  custody  of  her,  and  who 
are  engaged  in  her  navigation.  But  a  part  owner,  whether 
registered  or  not,  has  no  power  to  bind  the  other  owners 
without  their  assent.  The  question  in  each  case  is  one  of 
fact,  whether  he  has  had  such  authority  committed  to  him, 
or  if  this  is  not  in  fact  the  case,  whether  he  has  been  allowed 
to  hold  himself  out  as  armed  with  such  apparent  authority. 
Such  being  beyond  all  doubt  the  general  law,  what  has 
really  to  be  determined  in  this  case  is  the  question  whether, 
by  inadvertently  suffering  the  entry  of  the  31st  of  Decem- 
ber, 1877,  to  remain  unaltered,  the  defendant  Cuthbertson 
held  out  to  third  parties  consulting  the  register  that  J.  H. 
Watson  was  his  agent  to  manage  and  navigate  the  ship  ou 
his  behalf. 

I  will  assume  for  the  purpose  of  my  judgment  that  third 
persons  consulting  the  register  had  a  right  to  consider,  as 
between  themselves  and  all  owners  upon  the  register,  in- 
cluding of  course  the  defendant,  that  J.  H.  Watson  was  a 
managing  owner  within  the  meaning  of  the  section  I  have 
referred  to. 

The  term  managing  owner,  however,  is  not  defined  in  the 
act  of  Parliament ;  it  is  a  commercial  and  not  a  legal  ex- 
pression. It  is  perfectly  true  that  a  managing  owner  is  a 
name  which  frequently  and  commonly  denotes  an  owner,  to 
whom  the  other  owners  have  delegated  the  management  of 
a  vessel.  But  I  do  not  think  it  follows,  as  of  course,  that 
every  single  other  owner  must  be  taken  to  have  joined  in 
the  adventure  merely  because  there  is  an  owner  called  a 
managing  owner. 

Language  occurs  both  in  some  text  books,  and  in  some 
decided  cases,  which  seem  to  be  based  on  the  assumption 
that  a  managing  owner  is  an  owner  employed  by  and  on 
behalf  of  all   his   brother-owners  without  exception  :   see 
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Abbott  oil  Shippino:,  p.  72,  10th  ed.;  Barker  v.  Hlg7iley{')\ 
CouUhurst  V.  Sweet{*).  But  there  is  no  magic  in  the  term 
managing  owner  which  creates  him  a  plenipotentiary  for 
tliose  owners  whose  agent  he  is  not  in  fact.  The  writers 
and  judges  in  the  passages  and  cases,  to  which  I  allude, 
have  been  discussing  the  extent  of  the  authority  of  the  per- 
son appointed,  not  the  question  whether  every  single  owner 
must  be  taken  to  have  joined  in  his  appointment.  In  the 
two  *cases  I  have  cited,  it  was  assumed,  and  was  no  [99 
doubt  the  fact  (as  it  often  if  not  generally  must  be  the  fact) 
that  all  the  owners  were  partners  in  the  employment  of  the 
ship,  and  assented  to  the  appointment  of  one  managing 
owner.  But  an  advertisement  that  A.  B.  is  managing  owner 
of  a  vessel  seems  to  me  to  mean  no  more  than  that  as  owner 
he  is  intrusted  by  such  of  the  owners  as  are  interested  in 
the  ship's  employment  to  manage  her  affairs.  An  entry  to 
a  like  effect  upon  the  register  does  nothing  further.  The 
36th  section  of  the  act  nowhere  creates  new  agents,  new 
functions,  new  capacities,  nor  clothes  existing  agents  with 
enlarged  powers.  The  section  is  part  of  the  machinery  de- 
signed to  secure  adequate  protection  for  lives  and  property 
at  sea ;  and  provides  with  that  or  a  similar  object  that  a 
certain  class  of  agents  when  they  are  appointed  shall  be  re- 
gistered, so  that  it  may  be  known  who  in  fact  is  managing 
the  vessel.  A  managing  owner  registered  under  the  act  is 
no  more  and  no  less  than  a  managing  owner  before  the  act. 
He  binds  those  whose  agent  he  is,  he  binds  nobody  besides. 
Here  J.  H.  Watson  was  not  in  fact  the  agent  of  the  de- 
fendant Cuthbertson,  it  is  not  suggested  that  he  was — and  I 
do  not  think  that,  by  leaving  unaltered  the  entry  in  the  re- 
gister which  described  J.  H.  Watson  as  managing  owner,  the 
defendant  Cuthbertson  held  him  out  as  his  managing  owner, 
that  is  to  say,  as  clothed  with  authority  to  bind  any  owners 
other  than  those  who  had  in  fact  intrusted  to  him  the  man- 
agement of  the  ship.  Judgment  must  therefore  be  entered 
for  the  defendant  with  costs. 

Judgment  for  the  defendant 

Solicitors  for  plaintiffs :  J,  &  E.  Scott,  for  Hodge  &West- 
macott. 
Solicitors  for  defendant :  Shum,  Grossman  &  Co, 

(')  16  C.  B.  (N.S.),  27 ;  82  L.  J.  (C.P.),  270.  («)  Law  Rep.,  1  C.  P.,  649. 
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[3  Queen'a  Bench  Divislan,  111] 
Dec  1,  1880— QB.D. 

112]     *Debeniiam,  Appellant;  The  Metkopolitan 
BoAKD  OF  Works,  liespondents. 

Mtlrnpolilan  Buildinp  .-lei,  IS5S  (IS  ifc  IV  V 

SlnielHrf—Parlf  II'bW— C'.-mpioiiii  agiiU 

of  \Vork,—Iiia»mia.bUnin  of  Charga. 

A  strucliire  witliin  the  mctmiioli;  having  W»n  Hurvev^d  by  the  Boanl  or  Works 
under  18  &  Ifl  Vict.  c.  ia2,  hp.  89.  IS.  an  order  w(i9  marie  by  ft  mmiislrate  for  the 
owner  to  take  down  or  olliprwise  aucure  Cho  party  walls.  Upon  his  default  the  boani 
thcniselVRs  executed  the  works  and  took  out  a  aummoDB  against  the  owner  fur  the 
expense!!  incurred: 

Heltl,  lirat.  that  up<m  tlie  hearing  of  auch  Biimmons  (iie  owner  conld  not  objert  lo 
liis  being  made  llahle  for  ei:p»n sea  nctiially  incurred,  by  merely  showing  tliat  they  iu- 
cludwl  items  *liich  were  in  eiceas  of  the  niartet  price  of  labiff  and  materials  at  tlie 
date  of  tlie  eiecution  of  tlie  works.  Secondly,  that  he  could  not  reqiiiro  that  the 
oilier  owners  of  the  ]>nrly  walls  should  bo  suuinioned  in  order  that  the  expensea 
might  be  distributed  among  them. 


[e  Qnceo'a  Bench  Division,  ISl] 
Dec.  1.  1880— (CA.).  C.P.D. 
[IN  THE  COURT  OF  APPEAL.] 
122]  *KlNGS3IAN   V.    KiNGSMAN. 

Haiba^d  and  W<f<t—Arli.ln  of  Sea!emftU—I«/a,U— Married  Womtn  ning  aloHt— 
Ti-atI  I'roprrly — Orifcr  xvi.  t-u/e  %—Jai  terlii. 
The  plaintiff 's  huehand,  who  married  her  when  lie  waa  an  infant  of  about  seven- 
teen, agreed  la  writing  shortly  belore  the  marriage,  and  in  consideration  of  the  snnie, 
to  HBsign  all  her  propi'rty  to  a  trustee  for  her  sole  and  separate  use.      At  the  tinie 
of  the  marriage  the  plamtiff  vfaa  possessed  of  some  leasehold  property  in  her  own 
rlglit.  and  of  other  lea.feliold  property  in  trust  for  her  son  by  a  former  marriage, 
and  the  defendant  voi  her  agent  appointed  by  her  to  receive  the  rents  of  the  said 
leaaehold  projicrty.  and  aa  such  agent  lie  received  the  rents  hoth  before  and  after  the 
Inst  marriage,     immediately  alter  the  laat  tnarriage  the  plaintiflT  was  dcAerted  hy 
her  liusband,  and  she  obtained  a  protection  unler  from  a  ]iolice  raa^atrate,  under  SO 
A  ai  VioL  c  85,  a  21,  proteclin;  all  her  earnings  and  property  acquired  sinro  the 
ilesertion.     The  action   waa  brought  by  the  plaintiff  nlone  without  her  htialjanii 
(who  wii"  still  ail  infant)  for  the  rents  nWeived  by  tlm  defendant  after  the  marriage. 
The  liu.ibnnd  made  no  claim  to  any  of  the  rents,  but  the  defendant  baling  hail 
notice  of  the  marriage,  refuacd  to  pay  tliem  to  the  plaintiff;  and  be  applied  to  atay 
:lie  pininliff  added  a  next  friend  or  gave  security  for  raaU.     This 
fu!<ed  at  chamhera,  and  on  appeal  by  a  divisional  court : 
greement  to  aasign  waa  Tuid  aa  agamst  tlie  infant  husband. 
:  the  protection  order  did  not  apply,  but  llint  the  effNt  of  the 
irt  to  aliiy  tlie  action  on  the  drfenilant's  application,  was  to  give 
liir  to  sue  alone  without  her  liushand.  in  exercise  of  the  authority 
or  judge  by  Urder  xvi,  rule  S,  and  wbicb  might  he  so  exerciseil 
;lit.  and  that  therefore  the  plaintiff  wua  cotilletl  to  sue  aloiiu  and 
iiey  received  from  the  property  of  which  she  waa  trustee: 
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/Te/rf,  however,  by  Lord  Selborne,  L.C.,  and  Bnpgallay,  L.J.,  that  the  agreement 
to  assign  being  void  against  her  husband  she  could  not  recover  the  money  received 
from  tlie  property  which  belonged  to  her  absolutely  before  her  last  marriage : 

Held,  by  Brett,  L.J.,  that  she  could,  since  the  husband  had  made  no  daim,  and 
therefore  the  defendant,  who  was  not  defending  by  his  authority,  could  not  set  up 
the  husband's  right  as  an  answer  to  the  actiou. 

This  was  an  action  by  a  married  woman,  suing  alone  in 
her  own  name,  for  certain  rents  and  other  moneys  received 
by  the  defendant  under  a  power  of  attorney  which  slie 
had  given  him  previously  to  her  marriage  with  her  present 
husband. 

The  plaintiff  had  married  twice,  and  under  the  will  of  her 
first  husband  she  was  entitled  absolutely  to  a  leasehold 
house  in  Alvey  *Street,  Walworth,  and  under  the  [123 
same  will  certain  leasehold  houses  in  Mann  Street,  Wal- 
worth, became  vested  in  her  in  trust  for  her  son  by  that  first 
marriage.  After  having  appointed  the  defendant  to  receive 
the  rents  of  these  houses,  she  went  to  New  Zealand,  where, 
on  the  25th  of  December,  1875,  she  was  married  to  William 
Walter  Kingsman,  her  present  husband,  a  son  of  the  defend- 
ant, and  who  was  then  an  infant  of  about  the  age  of  seven- 
teen. On  the  day  before  this  last  marriage  articles  of 
settlement  were  executed  by  the  plaintiff  in  her  then  name 
of  Langlois,  and  the  said  William  Walter  Kingsman,  of 
which  the  following  is  a  copy : 

"Auckland,  24th  December,  1875. 
"To  Mrs.  J.  L.  Langlois, 
"In  consideration  of  your  consenting  to  marry,  and 
marrying  me,  I  undertake,  promise,  and  agree,  as  soon  as 
the  marriage  shall  have  been  solemnized  between  us,  to  con- 
vey and  assign  to  such  trustee  as  you  may  name  the  whole 
of  the  property  now  belonging  to  you,  or  which  hereafter 
may  belong  to  you,  upon  such  trust  as  shall  secure  the  same 
property  for  your  sole  and  separate  use  and  free  from  my 
interference  and  control,  and  with  an  absolute  power  of 
disposal  on  your  part. 

"J.  L.  Langlois. 
"W.  W.  Kingsman." 

The  said  William  W.  Kingsman  deserted  the  plaintiff 
soon  alter  her  said  marriage  with  liim,  and  the  plaintiff  ob- 
tained two  orders  of  protection.  The  first  of  these  was  made 
in  April,  1877,  by  a  resident  magistrate  in  New  Zealand,  and 
by  it  the  earnings  and  property  which  the  plaintiff  might 
thereafter  acauire,  were  ordered  to  be  protected  against  the 
Baid  W.  W.  kingsman  and  his  creditors,  the  said  order  be- 
ing directed  by  the  magistrate  to  date  from  the  25th  of  De- 
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cember,  1875.  The  other  order  was  made  on  the  24th  of 
August,  1878,  by  one  of  the  metropolitan  magistrates  at  the 
Lambeth  Police  Court,  under  20  &  21  Vict!  c.  85,  and  it 
ordered  as  follows:  ''That  all  earnings  and  property  ac- 
quired by"  the  plaintiff  ''since  the  25th  of  December,  1875, 
the  time  at  which  the  said  desertion  commenced,  or  what 
she  may  hereafter  acquire,  and  all  money  and  property 
which  she  has  become  possessed  of,  or  to  which  she  has  be- 
124]  come  entitled  as  executrix,  *administratrix,  or  trus- 
tee, since  the  commencement  of  the  said  desertion,  or  which 
she  may  hereafter  become  possessed  of,  or  to  which  she  may 
become  entitled  as  executrix,  administratrix,  or  trustee, 
shall  be  protected,  and  such  earnings,  ^money,  and  prop- 
erty, are  hereby  protected  against  the  husband  and  all  cred- 
itors and  persons  claiming  under  him,  and  shall  belong  to 
the  said  wife." 

The  present  action  was  commenced  in  June,  1879,  and  at 
tliat  time  the  said  W.  W.  Kingsman  was  still  under  age, 
and  was  not  within  the  jurisdiction,  and  if  living  was  in  Aus- 
tralia or  New  Zealand ;  but  the  plaintiff  had  not  seen  or 
heard  from  him,  he  had  never  ratified  the  said  articles  of 
settlement,  nor  had  he  claimed  any  of  the  moneys  sought  to 
be  recovered  in  this  action.  The  defendant  in  his  statement 
of  defence  admitted  that  prior  to  the  said  second  marriage 
he  was  appointed  the  plaintiff's  agent  to  receive  the  rents  of 
the  said  leasehold  property,  and  that  as  such  a^ent  prior  to 
and  after  the  second  marriage  he  received  certain  rents  and 
mone\^s  as  such  agent,  but  not  otherwise,  but  he  denied  that 
he  received  them  after  the  second  marriage  on  behalf  of  the 
plaintiff,  and  stated  that  part  of  them  was  received  by  him  on 
behalf  of  the  said  W.  W.  Kingsman,  the  plaintiff's  husband, 
and  that  part  was  received  by  him  on  behalf  of  the  said 
W.  W.  Kingsman  as  co-trustee  with  tlie  plaintiff.  He  also 
alleged  that  the  plaintiff  being  a  married  woman  was  unable 
in  law  to  give  him,  the  defendant,  a  valid  receipt  or  discharge 
for  the  moneys  claimed  in  this  action. 

On  the  6th  of  August,  1879,  the  defendant  took  out  a  mas- 
ter's summons  to  show  cause  "why  the  plaintiff  being  a 
married  woman  suing  without  her  husband  and  witliout  a 
next  friend,  the  proceedings  herein  should  not  be  stayed  un- 
til the  plaintiff  adds  a  next  friend  or  gives  security  for  the 
defendant's  costs."  The  master  before  whom  this  summons 
came  refused  to  make  any  order,  and  on  appeal^  Pollock,  B., 
at  chambers,  and  afterwards  the  divisional  court  approved 
of  such  refusal  and  dismissed  the  appeal. 

The^  cause  was  tried  before  Lopes,  J.,  during  the  last 
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Easter  Middlesex  sittings,  when  that  learned  judge  being  of 
opinion  that  the  articles  of  settlement  were  inoperative,  and 
that  therefore  as  regards  the  personal  property,  to  which  tlie 
plaintiff  was  entitled  ^absolutely,  the  sanue  vested  in  [125 
her  husband,  and  that  as  regards  the  property  of  which  she 
was  trustee  she  could  not  sue  without  her  husband,  held 
that  the  action  failed,  and  he  accordingly  gave  judgment  for 
the  defendant. 
The  plaintiff  appealed  to  this  court. 

LococJc  Webb,  Q.C.,  and  Wellington  Cooper ,  for  the  plain- 
tiff :  With  respect  to  the  protection  orders,  the  plaintiff 
relies  only  on  the  second  one,  which  was  made  in  England 
in  August,  1878,  under  20  &  21  Vict.  c.  85,  s.  21,  and  pro- 
tects all  her  earnings  and  property  since  the  25th  of  Decem- 
ber, 1875,  the  commencement  of  the  desertion,  from  which 
time  the  order  by  the  act  takes  effect. 

[Loud  Selbokne,  L.C.:  How  can  rents  from  property 
belonging  to  the  plaintiff  before  her  marriage  be  earnings  or 
property  acquired  after  the  marriage  ?  The  order  can  only 
apply  to  property  acquired  since  the  marriage  either  in  her 
own  right  or  as  executrix  or  trustee.] 

Then,  secondly,  the  articles  bound  the  infant  husband. 
Though  voidable  they  were  not  void  :  Zouch  v.  Parsons  ('). 
In  the  Countess  of  Strathmore  v.  Bowes  ('),  Lord  Thurlow, 
L.C.,  referring  to  Slocombe  v.  Glubb{^\  said,  **A  woman 
adult  about  to  marry  an  infant,  made  a  settlement  in  con- 
templation of  that  marriage  in  which  he  joined,  though  an 
infant,  for  the  purpose  of  expressing  his  consent.  As  it  was 
upon  fair  consideration,  and  no  fraud  to  draw  him  in  as  an 
infant,  I  thought  the  circumstance  of  its  being  fair  would 
hind  him,  though  as  an  infant  not  capable  of  consenting ; 
according  to  which  I  held  the  settlement  good  as  she  was 
capable  of  conveying." 

[Lord  Selbokne,  L.C:  There  he  had  taken  a  benefit 
under  the  settlement,  and  he  could  not  reject  it  in  part  and 
accept  it  in  part.] 

Nelson  v.  Stockeri^)  was  relied  on  by  the  defendant  in  the 
court  below,  but  that  case  is  very  different  from  the  present, 
as  it  was  sought  there  to  make  the  infant  after  he  came  of 
age  liable  for  his  covenant  when  an  infant  to  pay  a  sum  of 
money.  *Lastly,  the  defendant  admits  that  he  has  [126 
received  the  rents  as  the  plaintiff's  agent.  The  only  ques- 
tion then  is,  whether  the  plaintiff  can  sue  for  them  in  her 

(»)  3  Burr.,  1794.  (=»)  2  Cro.  C.  C,  645. 

(«)  1  Ves.,  22 ;  1  W.  &  T.,  6th  ed.,  453.         {*)  4  De  G.  &  J.,  458. 
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own  name ;  Order  xvi,  rule  8,  enables  a  married  woman, 
with  leave  of  the  court,  to  sue  without  her  husband  or  next 
friend.  The  divisional  court  expressly  refused  to  slop  this 
action  until  the  plaintiff  added  a  next  friend  or  gave  secu- 
rity for  costs,  and  therefore  it  may  be  taken  that  she  is  now 
suing  alone  under  such  rule  8. 

Mclatyre^  Q.C.,  and  Oppenheim^  for  the  defendant :  The 
articles  of  settlement  had  no  effect  as  against  the  husband. 

[Lord  Selborne,  L.C.:  We  are  sdl  agreed  that  that 
document  was  mere  waste  paper.] 

Then  the  wife's  leasehold  property  became  her  husband's 
after  her  marriage.  The  marriage  revoked  the  defendant's 
autliority  to  receive  for  the  plaintiff,  and  she  was  incapable 
of  giving  a  valid  discharge  for  the  rents,  and  the  defendant 
was  liable  to  pay  them  to  the  husband,  the  person  entitled 
to  receive  them. 

[Brett,  L.J.:  There  is  no  evidence  that  the  husband 
ever  claimed  any  of  this  money,  and  Biddle  v.  Bondi^) 
seems  to  me  to  show  that,  where  there  has  been  no  such 
claim,  the  defendant,  who  has  received  the  money  under 
a  contract  with  the  plaintiff,  cannot  set  up  i\\e  jus  teriiL] 

The  money  received  after  the  marriage  was  received  with- 
out authority,  and  that,  at  all  events,  which  was  not  the 
trust  money,  belonged  to  the  husband,  and  he  only  could 
sue  for  it.  Even  as  regards  the  money  of  which  the  plain- 
tiff was  trustee  she  could  not  give  a  valid  discharge  for  it 
without  joining  her  husband. 

[Lord  Selborne,  L.C:    Unless  authorized  to  sue  alone.] 

The  scope  of  rule  8  of  Order  xvi,  is  not  to  alter  the  rights 
of  the  husband,  but  only  to  provide  for  securing  the  de- 
fendant's costs.  The  protection  orders  give  her  no  right  to 
sue  alone  for  any  of  the  money  claimed  in  this  action. 

[Lord  Selborne,  L.C.:  We  all  think  that  the  protec- 
tion orders  do  not  apply.] 

Locock  Webb^  Q.C.,  replied. 

Lord  Selborne,  L.C:  The  plaintiff  in  the  first  instance 
127]  seeks  *to  establish  her  right  to  sue  by  virtue  of  cer- 
tain protection  orders,  but  the  court  all  think  that  those 
protection  orders  do  not  apply  to  this  case.  They  are  made, 
at  least  the  one  in  this  country  (which  was  the  only  one  re- 
lied on),  under  an  act  of  Parliament  which  simply  enables 
the  magistrate  to  give  a  right  of  separate  estate  to  a  mar- 
ried woman  under  certain  circumstances  as  to  earnings,  or 
property  acquired  by  her  after  her  marriage.  In  our  opin- 
ion there  is  no  such  property  in  question  in  this  case.     The 

O  6  B.  <fe  S.,  225;  S.  C,  34  L.  J.  (N.S.),  (Q.B.),  187. 


' 


Vol.  VI.]  QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  519 

(C.A.)C.1*.D.  Kingaman  v.  Kingsnian.  1880 

next  point  is  the  agreement  of  the  husband,  who  at  that 
time  was  an  infant  of  the  age  of  seventeen  years,  or  there- 
abouts, in  consideration  of  the  marriage  to  convey  and  as- 
sign all  tlie  then  present  and  future  property  of  the  wife  for 
her  separate  use.  I  regret  that  I  cannot  see  the  means  of 
giving  effect  to  that  agreement,  but  I  find  the  law  on  this 
subject  to  be,  according  to  authorities  with  which  we  are 
familiar,  that  generally  the  promise  of  an  infant  is  void  ab- 
solutely as  against  himself.  Of  course  it  follows  that  no 
one  but  himself  can  take  advantage  of  that  law.  But  to 
make  this  agreement  effectual  as  constituting  this  property 
the  separate  estate  of  the  wife,  it  would,  prima  facie^  have 
an  effect  to  the  prejudice  of  the  infant  husband,  and  neces- 
sarily be  an  agreement  impossible  as  against  him.  He  re- 
mained an  infant  up  to  and  at  the  time  of  this  action,  and 
he  could  not  be  presumed  to  have  done,  nor  was  it  possible 
for  him  to  have  done,  anything  in  the  interval  to  affirm  this 
agreement.  Under  these  circumstances,  I  apprehend  he 
cannot  therefore  be  treated  to  have  done  anything  constitut- 
ing this  property  in  equity,  any  more  than  at  law,  the 
separate  estate  of  the  wife.  Consequently  the  legal  effect 
of  the  marriage  must  prevail,  which  is  to  vest  in  the  hus- 
band the  legal  right  to  assign  or  deal  with  the  wife's  lease- 
holds, and  in  the  meantime  to  receive  the  rents. 

Those  points  being  thus  established,  there  arises  two 
questions  as  to  the  right  of  the  wife  to  recover  anything  in 
this  action.  The  action  is  brought  against  a  person  who 
admits  that,  under  an  agency  constituted  by  the  wife  before 
her  marriage  with  her  present  husband,  he  has  received  the 
rents  of  the  house  to  which  the  wife  was  absolutely  entitled 
at  the  time  of  such  marriage,  and  also  the  rents  of  other 
property  of  which  she  was  a  trustee  for  her  infant  son  by  a 
former  marriage.  The  principles  applicable  to  *those  [128 
two  descriptions  of  property  are  perfectly  distinct.  1  first 
take  the  trust  property.  No  doubt  the  law  is  that  if  a 
woman,  being  a  trustee,  marries,  the  husband  does  not  be- 
come her  co-trustee,  but  by  reason  of  the  disabilit}''  of  co- 
verture in  any  action  brought  by  her  as  such  trustee  the 
husband  must  be  joined  with  her,  probably  also  he  must 
join  in  any  receipt.  There  are  circumstances,  however,  un- 
der which  that  necessity  may  be  dispensed  with.  Namely, 
if  he  has  abjured  the  realm,  or  is  an  outlaw,  and  this  inde- 
pendent of  recent  legislation  ;  and,  tlien,  Order  xvi,  rule  8, 
says  that  "married  women  may  also,  by  the  leave  of  the 
court  or  a  judge,  sue  or  defend  without  their  husbands  and 
without  a  next  friend,  on  giving  such  security  (if  any)  for 
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costs  as  the  court  or  a  judge  may  require."  It  would  no 
doubt  ordinarily  be  the  proper  course  to  make  an  applica- 
tion for  such  leave  at  the  time,  or  just  before  the  time,  of 
commencing  the  action  ;  but  the  order  does  not  say  that  the 
court  shall  not  have  power  to  give  that  leave  afterwards. 
That  was  done  so  in  this  case.  The  plaintiff,  the  married 
woman,  commenced  the  action  without  previous  leave. 
Thereupon  the  defendant  went  before  the  court  and  asked 
that  the  action  might  be  stopped,  unless  there  was  a  next 
friend  or  security  given  for  costs.  In  our  opinion,  upon 
that  proceeding  by  the  defendant,  the  court  had  power  to 
exercise  the  authority  given  by  Order  xvi,  rule  8.  It  did 
exercise  it  by  refusing  the  application,  and  in  so  doing  the 
court  were  of  opinion  that  the  case  was  a  proper  one  in 
which  to  permit  the  married  woman  to  sue  alone  without  a 
next  friend,  and  without  giving  security;  and,  if  I  may  so 
say  respectfully,  I  am  of  the  same  opinion  so  far  as  relates 
to  this  trust  property.  That  being  the  case,  she  has  a  locus 
standi  in  curiam;  and  I  apprehend  that  for  whatever  is 
recovered  under  a  judgment  so  obtained  she  can  give  a  valid 
discharge.  Why,  then,  should  she  not  recover  in  such  an 
action  the  amount  received  by  the  defendant,  of  the  money 
of  the  infant  son  by  a  former  marriage,  of  which  the  wife, 
and  not  the  second  husband,  is  truly  and  properly  the  trus- 
tee. It  appears  to  me  as  clear  as  any  proposition  in  law  or 
equity  possibly  can  be,  that  this  defendant  ought  not  to  be 
permitted  to  retain  in  his  hands  a  farthing  of  that  money, 
129J  and  that  that  money  ought  to  be  recovered  *in  this 
action,  and  that  judgment  accordingly  should  now  pass 
for  it. 

Then  comes  the  next  question,  which  relates  to  the  Alvey 
Street  property,  which  was  leasehold  property  belonging 
absolutely  to  the  wife  before  marriage.  Now,  if  there  had 
been  any  balance  remaining  in  the  hands  of -the  defendant 
in  respect  of  the  rent  of  this  property  received  before  the 
marriage,  that  would  have  been  a  chose  in  action  due  to 
the  wife  at  the  time  of  her  second  marriage,  for  which,  if  the 
husband  had  afterwards  brought  an  action  he  ought  to  have 
joined  the  wife  as  co-plaintiff,  and  for  which,  under  this 
Order  xvi,  rule  8,  the  wife  would  be  perfectly  competent  to 
sue  alone.  But*  it  appears  that  the  whole  amount  which 
had  been  received  before  the  marriage  from  that  source 
amounted  in  the  whole  to  £96  16^.  9rf.,  and  that  £100  was 
remitted  to  the  plaintiff  in  February,  1876,  shortly  after  the 
marriage  and  before  the  defendant  could  have  heard  of  it, 
so  that  nothing  is  shown  to  be  due  in  respect  of  receipts 
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from  the  Alvey  Street  property  before  the  plaintiffs  mar- 
riage with  her  present  husband. 

The  question  remains  as  to  what  was  received  after  that 
marriage?  Xow,  I  own  I  cannot  think  that  the  case  as  to 
that  is  at  all  analogous  to  that  of  Biddle  v.  Bond{'\  to 
which  reference  has  been  made.  The  effect  of  the  marriage, 
setting  aside  the  agreement  for  a  settlement,  was  to  give  the 
husband  a  legal  title  just  as  much  in  my  judgment  as  if  he 
had  been  assignee  of  the  leasehold,  and  the  rents  subse- 
quently received  were  his  at  law,  and  not  otherwise  than  his 
in  equity.  I  cannot  think  (seeing  that  the  agent  consti- 
tuted before  the  marriage  by  the  wife  had  notice  of  the 
marriage)  that  the  mere  fact  of  the  infant  husband  having 
made  no  claim  can  make  any  difference.  The  money  was 
his,  and  the  stakeholder,  into  whose  hands  it  had  got  by 
an  authority  which  was  revoked  by  the  marriage,  had  notice 
of  the  marriage  and  of  the  person  to  whom  it  belonged. 
If,  therefore,  there  had  been  an  assignment  by  deed,  lam 
unable  to  follow  the  proposition  that  the  defendant,  with- 
out being  liable  to  pay  the  money  over  again  to  the  assignee, 
could  have  paid  it  to  the  assignor.  The  case  of  Biddle  v. 
Bond{')  seems  to  me  to  be  essentially  different  to  the  pres- 
ent case.  There  a  person  who  had  Mistrained  for  [130 
rent  said  to  be  due  under  an  assumed  demise,  had  taken  the 
goods  and  placed  them  in  the  hands  of  an  auctioneer. 
Nothing  occurred  afterwards  to  displace  such  title  or  color 
of  title  as  he  had  at  the  time  he  put  them  into  the  hands  of 
the  auctioneer  as  his  agent.  The  dispute  was  as  to  wiiether 
the  person  on  whom  the  distress  was  made  was  really  his 
tenant  or  not,  and  this  related  to  the  antecedent  title  before 
the  auctioneer  became  the  bailee  of  the  person  of  whom  he 
received  the  goods.  Though  not  decided  it  was  considered 
by  the  court  there,  and  I  think  quite  rightly,  that  as  be- 
tween the  bailor  and  the  bailee,  the  bailee  could  not  set  up 
the  JUS  tertii  if  the  person  to  whom  that  right  belonged  did 
not  set  it  up  himself.  Between  that  case  and  the  case  of 
assignor  and  assignee  I  am  unable  to  see  any  analogy;  and 
although  1  should  have  been  very  glad  to  have  seen  my  way 
to  a  different  conclusion,  I  think  the  plaintiff  must  fail  as 
to  that  part  of  the  claim  which  relates  to  the  Alvey  Street 
property. 

There  remains  only  the  question  of  costs,  and  in  my  judg- 
ment the  whole  of  the  costs  of  this  action  from  beginning 
to  end  ought  to  be  paid  by  the  defendant. 

Q)  6  B.  4fe  S.,  225;  S.  C,  34  L.J.  (N.S.),  (Q.B.),  137. 

29  Eng.  Rep.  66 
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Baggallay,  L.J.:  I  am  of  the  same  opinion.  It  ap- 
pears to  me  that  two  questions  are  involved  in  the  present 
appeal.  The  first  is  whether  the  plaintiff,  who  is  a  married 
woman,  is  entitled  to  sue  in  her  own  name  in  respect  of  the 
subject-matter  of  the  action,  without  joining  her  husband; 
and  the  second  is  whether  the  subject-matter  of  the  action, 
if  she  is  entitled  to  sue,  is  such  that  she  is  entitled  to 
recover.  As  regards  the  first,  it  appears  to  me  that  what 
took  place  in  the  course  of  the  action  was  sufficient  to  con- 
fer upon  her  a  right  to  sue  without  joining  her  husband, 
within  the  meaning  of  Order  xvi,  rule  8.  There  is  nothing 
in  that  order  which  makes  it  essential  that  leave  should  be 
obtained  before  the  action  is  commenced.  At  any  time  dur- 
ing the  action  the  permission  can  be  given,  and  it  can  be 
given  either  upon  security  as  to  costs  or  not,  as  the  court 
think  fit.  In  this  case  it  came  before  the  court,  upon  a 
summons  on  behalf  of  the  defendant,  asking  that  the  plain- 
tiff suing  alone  should  either  have  a  next  friend  or  be 
responsible  for  costs.  That  was  refused,  and  such  refusal 
was  confirmed,  not  only  by  a  judge  of  first  instance,  but  by 
131]  *the  Exchequer  Division.  Therefore  it  appears  to 
me  that  the  right  of  the  plaintiff  to  sue  without  the  joinder 
of  her  husband  was  established  by  the  order  on  that  sum- 
mons. 

Then,  as  regards  the  subject-matter  of  the  action,  the  case 
of  the  plaintiff  is  based  upon  three  several  grounds.  Upon 
the  protection  order  obtained  in  New  Zealand  and  after- 
wards at  the  Lambeth  Police  Court,  upon  the  agreement  for 
settlement  executed  the  day  before  the  marriage,  and,  third- 
ly, upon  the  nature  of  the  funds  forming  the  subject-matter 
of  the  action  and  how  they  arose.  As  regards  the  protec- 
tion orders,  the  plaintiff  asserts  the  moneys  so  received  are 
the  property  of  the  plaintiff  within  the  scope  and  operation 
of  the  protection  orders.  It  appears  to  me  that  no  portion 
of  the  funds  forming  the  subiect-matter  of  this  action  came 
within  such  orders,  for  all  the  property  the  subject  of  this 
action  was  acquired  by  her  before  the  date  of  the  marriage 
with  her  present  husband. 

Then  as  regards  the  agreement  for  a  settlement,  it  is  only 
necessary  to  say  that  at  the  time  the  plaintiff's  husband  signed 
it  was  an  infant  and  never  came  of  full  age  until  after  the 
action  commenced.  It  seems  to  me  impossible  to  suppose  that 
by  any  act  on  his  part  he  could  have  ratified  or  confirmed  it 
which  could  have  been  held  binding  upon  him  after  he  came 
of  age.  The  third  ground  is  of  a  more  serious  character, 
namely,  the  nature  of  the  property  and  circumstances  under 
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which  it  was  received.  As  regards  tlie  Mann  Street  prop- 
erty, that  was  held  by  the  plaintiff  in  trust  for  her  infant 
son  by  her  first  marriage.  There  was  a  clear  trust,  of  which 
this  lady  was  the  sole  trustee.  No  doubt  after  her  marriage, 
if  it  became  necessary  to  take  any  proceedings,  her  husband's 
name  would  have  to  be  joined  with  hers,  and  probably  a 
receipt  would  not  have  been  a  full  and  complete  discharge 
unless  he  joined  in  it.  But  by  virtue  of  the  order  to  wliich 
I  have  before  referred,  which  was  made  on  the  defendant's 
summons  in  these  proceedings,  she  can  sue  in  her  own  name 
alone  for  these  moneys,  and,  as  it  appears  to  me,  give  a 
a  receipt  for  the  trust  moneys  which  would  be  a  complete  dis- 
cliarge.  As  regards  the  remaining  part  of  the  property,  that 
is  to  say,  the  Alvey  Street  property,  it  was  given  by  the  tes- 
tator absolutely  to  his  wife,  and  therefore  on  her  second 
marriage  it  became  vested  in  her  *present  husband,  [132 
and  he  alone  could  give  a  valid  receipt  for  rents  received 
after  the  date  of  that  marriage.  It  has  been  suggested  that, 
because  he  has  made  no  claim  in  respect  of  this  property 
since  the  marriage,  there  is  something  equivalent  to  an 
assent  on  his  part  that  the  wife  should  receive  the  rents  out 
of  it.  In  my  opinion  the  settfeineut  is  in  no  way  binding 
upon  him,  and,  leaving  the  settlement  out,  there  is  nothing 
whatever,  it  appears  to  me,  from  which  it  can  be  inferred 
that  the  husband  in  any  way  lost  that  right  which  accrued 
to  him  on  his  marriage.  The  mere  absence  of  an  interfer- 
ence on  the  part  of  an  infant  until  the  action  is  commenced 
cannot  be  sufficient  to  deprive  him  of  his  rights. 

As  regards  the  costs,  I  entirely  agree  with  what  the  Lord 
Chancellor  has  said. 

Brktt,  L.J.:  As  I  very  much  hope  that  the  litigation  in 
this  case  will  stop  here — a  litigation  which  ought  never,  in 
my  opinion,  to  have  been  necessary — I  should,  unless  I 
thought  that  the  decision  in  this  case  might  be  cited  in  other 
cases,  have  preferred  to  say  nothing  in  addition;  but  as  I 
have  the  misfortune  to  differ  from  the  judgments  which 
have  been  given  as  to  the  last  point,  and  as  that  decision 
may  be  cited  in  cases  other  than  this,  I  think  it  right  to  state 
the  grounds  upon  which,  of  course  with  some  doubt,  I  differ 
as  to  the  last  point.  I  am  very  sorry,  in  the  first  place,  we 
have  not  had  the  benefit  of  the  consideration  of  my  Brother 
Lopes  upon  tlie  point  we  have  now  to  consider  ;  but  no  such 
point  was  taken  before  him,  and  he  had  not  the  opportu- 
nity of  considering  it.  I  entirely  agree  with  everything  the 
Lord  Chancellor-has  said  except  upon  the  last  point,  that  is 
to  say,  whether  the  plaintiff  is  entitled  to  recover  in  respect 
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of  the  rents  received  by  the  defendant  from  the  property 
wliich  had  been  hers  absolutely  before  her  last  marriage. 

Now  1  take  it  to  he  clear  that  the  agreement  for  a  set- 
tlement was  of  no  effect,  and  that  therefore  by  marriage 
this  leasehold  property  became  the  husband's  property  and 
was  no  longer  the  property  of  the  wife ;  but  before  the  mar- 
riage the  wife  had  given  an  authority  to  the  defendant  to 
collect  money  for  her  as  her  agent,  and  the  defendant  had 
133]  accepted  that  agency.  In  one  sense  *that  authority 
ceased  upon  the  marriage,  that  is  to  say,  he  was  no  longer 
bound  to  act  as  her  agent,  and  she  could  not  have  insisted 
upon  his  doing  so.  But  I  take  the  fact  to  be,  and  it  is  ad- 
mitted upon  the  pleading,  that  after  the  marriage  the  de- 
fendant went  on  to  act  and  to  collect  the  rent  under  and 
by  virtue  of  that  authority.  He  could  not  properly  have 
collected  the  rents  under  any  other  authority.  It  is  not 
pretended  that  he  acted  upon  any  authority  given  by  the 
Lusband,  but  he  continued  to  act,  and  to  receive  the  money 
upon  the  authority  given  by  the  wife.  He  was  receiving 
therefore  under  a  contract  between  him  and  the  wife  money 
which  in  fact,  I  admit,  did  not  belong  to  her,  but  belonged 
to  her  husband.  The  wife  is  allowed  to  sue  here  alone,  and 
the  first  question  is,  how  ought  this  case  to  be  treated  i  and 
it  seems  to  me  it  should  be  treated  just  as  if  she  and  her 
husband  were  perfectly  independent  parties.  If  that  be  so, 
it  is  the  case  of  a  plaintiff  suing  a  defendant  upon  a  con- 
tract under  which  he  has  received  money  for  that  plaintiff, 
with  a  promise  to  hand  it  over  to  her.  What  is  the  defence 
suggested  ?  It  is  that  the  money  which  the  defendant  has 
so  collected  for  the  plaintiff  does  not  belong  to  her  but  to 
somebody  else,  and  that  the  defendant  has  had  notice  that 
that  is  so,  not  from  the  person  to  whom  he  says  the  money 
belonged,  for  it  is  admitted  that  he  has  had  no  claim  from 
him,  but  notice  aliunde  that  the  money  does  not  belong  to 
the  plaintiff.  The  question  is,  whether  the  defendant  can  set 
np  such  a  defence?  In  my  opinion  he  cannot.  Supposing 
it  was  not  the  case  of  a  husband  and  wife,  but  of  independ- 
ent parties,  and  that  in  such  a  case  the  plaintiff  had  handed 
over  goods  to  the  defendant  upon  a  contract  to  return  them, 
in  my  opinion  the  defendant  could  not,  merely  upon  notice 
aliunde  that  they  were  not  the  plaintiff's  goods,  say  in  an- 
swer to  the  plaintiff  who  had  so  deposited  them  with  him, 
"I  shall  not  give  them  to  you  because  they  are  not  yours, 
and  I  know  they  are  not  yours."  So,  as  it  seems  to  me,  if 
a  plaintiff  had  desired  the  defendant  to  collect  money  for 
him,  and  the  defendant  after  collecting  the  money,  or  be- 
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fore — it  seems  to  me  immaterial  which — had  notice  aliunde 
that  his  employer  had  no  right  to  the  money  he,  it  seems  to 
me,  could  not  upon  the  mere  fact  of  such  notice  say  to  the 
person  wlio  had  employed  him,  "I  did- not  collect  the 
money  for  you,  I  collected  *the  money  for  a  person  [134 
who  did  not  employ  me."  All  that  is  setting  up  the  jus 
tertiL  A  case  was  put  by  the  Lord  Chancellor  which  I  have 
to  meet,  and  I  do  so  with  the  greatest  deference.  It  was 
said,  if  after  the  plaintiff  had  employed  the  defendant  to 
collect  rents  the  plaintiflE  had  assigned  the  property,  the  de- 
fendant could  not  then  collect  the  rents  under  his  authority 
from  the  plaintiff,  and  if  he  paid  them  to  the  plaintiff  he 
could  not  set  that  payment  up  as  against  the  assignee? 
and,  if  not,  might  he  not  say  to  the  plaintiff,  "I  have  had 
notice  you  have  assigned  this  property  to  somebody  else?" 
The  proper  answer  to  that  case  is  that  if  he  did  say  so  the 
plaintiff  might  reply,  *'What  is  that  to  you?  I  will  settle 
that  with  the  person  to  whom  it  is  assigned,  but  you  have 
no  right  to  set  up  this  jus  tertii  as  against  me  to  whom  you 
contracted  to  pay  the  money  when  joxx.  had  received  it." 
There  are  circumstances  which  will  give  a  defendant  a  right 
to  set  up  the  jus  tertii.  They  do  not,  however,  consist  of 
the  mere  fact  that  he  has  had  notice  that  the  property  be- 
longs to  somebody  else,  but  that  some  one  else  who  has  the 
right  to  claim  it  has  claimed  it.  That  seems  to  me  to  have 
been  the  case  in  Biddle  v.  Bond  {'),  There  the  defendant 
employed  an  auctioneer  to  sell  the  goods,  one  Bobbins  gave 
notice  that  the  goods  were  his,  and  the  court  considered,  as 
it  seems  to  me,  that  if  Robbins  had  not  made  a  claim,  the 
defendant  could  have  made  no  answer;  but  they  said  that 
as  he  had  made  a  claim  the  defendant  might  set  it  up.  Mr. 
Justice  Blackburn,  who  deliyered  the  judgment  of  the 
court,  seems  to  me  to  put  it  carefully  on  the  ground  of  the 
claim  by  Robbins,  and  to  have  adhered  to  the  rule  laid 
down  in  former  cases  that  you  can  only  set  up  this  right  of 
a  third  person  if  you  are  defending  upon  the  right  and  title 
and  by  the  authority  of  such  third  person.  In  the  present 
case  if  the  wife  is  to  be  treated  as  a  distinct  person  apart 
from  the  husband,  which  I  think  she  is,  she  is  suing  the  de- 
fendant upon  a  contract  he  made  with  her  in  respect  of 
monej'^  collected  by  him  under  a  promise  to  give  the  money 
to  her;  and  the  only  answer  the  defendant  puts  forward  is, 
not  that  the  husband  has  claimed  the  money,  but  that  he 
has  had  notice  that  the  plaintiff  has  a  husband  and  that  the 
money  belongs  to  him.     It  seems  to  me  that  *notice    [135 

(»)  6  B.  d^  S.,  225 ;  S.  C,  34  L.  J.  (N.S.),  (Q.B.),  137. 
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does  not  alter  the  case,  and  that  the  defendant  is  not 
defending  this  action  upon  the  right  and  title  and' with  the 
authority  of  the  husband.  Therefore,  to  my  mind,  the  rules 
of  law  would  entitle  the  plaintiff  to  recover  the  whole. 

JudgTfieni  reversed. 

Solicitor  for  plaintiff:  O.  Mayor  Cooke. 
Solicitors  for  defendant  \  H,  F.  &  E,  Cheslei\ 


[6  QuecQ*8  Bench  Division,  186.] 
Dec.  21,  1880— Q.B.D. 

The  Queen  v.  Mayor,  Aldemien  and  Burgesses  of 

Exeter. 

Municipal  Corporation — ConslabU^  Costs  of  Action  for  Malicious  ProsectUion  againat — 
Borough  Fund  and  Hates,  Illegal  Cliarge  upon — Municipal  Corporation  Act  {6  <£  6 
Wm.  4,  c.  76),  9.  82. 

The  chief  constable  of  a  borough  having,  by  the  direction  of  borou&^h  magistrates, 
laid  an  information  against  a  person  for  conspiracy,  an  action  for  malicious  prosecu- 
tion was  brought  by  such  person  against  hira  and  a  verdict  recovered  for  £200 : 

Held,  that  it  was  not  competent  to  the  town  council  to  order  payment  of  the  chief 
constable's  costs  out  of  the  borough  fund  or  rate  under  5  <&  6  Wm.  4,  c.  76,  b.  82. 

In  this  case  a  rule  nisi  had  been  obtained  for  a  writ  of  cer- 
tiorari to  bring  up  a  certain  order  or  resolution  of  the  town 
council  of  the  borough  of  Exeter,  directing  payment  of  the 
sums  of  £392  5^.  8rf.,  and  £196  16^.  6d.,  the  amount  of  cer- 
tain costs,  out  of  the  borough  fund  or  borough  rates. 
The  facts  of  the  case  were  in  substance  as  follows  : 
A  complaint  was  made  by  a  woman  before  the  borough 
magistrates  of  Exeter  that  she  was  unable  to  obtain  payment 
of  certain  moneys  due  to  her  from  a  society  called  the  Uni- 
versal Friendly  Society.  From  what  came  to  the  notice  of 
the  magistrates  at  the  hearing  of  this  complaint  they  re- 
quested the  chief  constable  of  the  borough,  appointed  by 
the  watch  committee  under  tlie  Municipal  Corporation  Act 
(5  &  6  Wm.  4,  c.  76),  to  make  inquiries  and  report  on  the 
matter.  He  did  accordingly  make  a  report,  and  by  the 
direction  of  certain  of  the  borough  magistrates  laid  an  in- 
formation against  a  man  named  Hirschfield  for  conspirincj^ 
136]  *with  other  persons  to  cheat  and  defraud.  Upon  this 
information  a  warrant  was  granted  for  the  arrest  of  Hirsch- 
field, who  was  accordingly  arrested  with  two  others  and 
brought  before  the  magistrates;  but,  after  several  remands, 
he  was  discharged  on  his  entering  into  a  recognizance  to  ap- 

Eear  when  called  upon  to  answer  the  offences  alleged  against 
im.     The  other  persons  arrested  were  committed  for  trial, 
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bnt  at  the  trial  were  acquitted  on  the  charge  of  conspiracy. 
Hirschliehi  subsequently  brought  an  action  against  the  chief 
constable  for  malicious  prosecution.  The  watch  committee 
of  the  borough  instructed  the  town  clerk  to  defend  the 
action,  and  their  instructions  were  confirmed  by  the  town 
council.  Upon  the  trial  the  verdict  was  for  the  plaintiff  for 
£200  damages  and  costs. 

The  w^atch  committee  passed  a  resolution  that  the  sum  of 
£392  5^.  8d.y  the  amount  of  the  town  clerk's  costs  of  the 
defence  of  the  action,  and  the  sum  of  £196  15^.  6^.,  the 
taxed  costs  of  the  plaintiff  in  the  said  action,  should  be  paid 
out  of  the  borough  fund  or  borough  rate.  At  a  meeting  of 
the  town  council  the  resolution  of  the  watch  committee  was 
affirmed.  Pursuant  to  those  resolutions  an  order  was  made 
upon  the  treasurer  ordering  him  to  pay  the  above-mentioned 
sums. 

Cave,  Q.C.,  and  Ji.  S.  WrigTity  showed  cause :  This  order 
is  justified  by  the  82d  section  of  5  &  6  Wm.  4,  c.  76.  Admit- 
ting that  the  sums  ordered  to  be  paid  are  not  within  the 
words  "expenses  in  executing  orders  of  any  justice  of  the 
peace  within  such  borough,"  because  the  justices  had  no 
jurisdiction  to  order  the  chief  constable  to  prosecute  in  the 
sense  that  any  such  order  was  legally  binding  on  him,  still 
they  are  within  the  concluding  words,  ''all  such  charges  and 
expenses  which  the  watch  committee  shall,  subject  to  the  ap- 
probation of  the  council,  direct  to  be  paid  for  the  purposes 
of  the  constabulary  force  under  this  act."  [They  cited 
Reg.  V.  Thompson  (*) ;  Reg,  v.  Lichfield  (") ;  Reg.  v.  Liver- 
pool C).] 

Lawrance^  Q.C.,  and  Olen,  supported  the  rule.  [They 
cited  Reg,  v.  Bridgwater  (*)  and  Reg.  v.  Par  amor  e  (*).] 

♦Field,  J.(')  :  The  short  question  is  whether  it  is  [137 
competent  to  the  town  council  to  make  these  payments  un- 
der the  82d  section  of  the  Municipal  Corporation  Act,  5  &  6 
Wm.  4,  c.  76.  The  circumstances  are  as  follows :  The  chief 
constable  appears  to  have  laid  this  information  at  the  sug- 
gestion of  the  magistrates,  but  they  had  no  power  to  order 
the  chief  constable  to  prosecute  Hirchsfield,  so  as  to  bind 
him  to  do  so.  The  necessary  elements  of  an  action  for  ma- 
licious prosecution  are  absence  of  reasonable  and  probable 
cause,  and  malice.  Here  the  jury  have  found  malice  and 
have  given  substantial  damages.     I  must  act  on  that  finding 


(')  4  Q.  B..  900  n. ;  5  Q.  B.,  477. 

(•)  lO  Q.  B.,  534. 

(»)  41  L.  J.(Q.B.),  174. 

O  lO  Ad.  &  E.,  281. 


(»)  10  Ad.  <fe  E.,  286. 

(•)  The  case  was  heard  before  Field,  J., 


sitting  alone  in  Uie  Bail  Court. 
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and  treat  it  as  determined  that  the  damages  were  given  in 
respect  of  a  personal  wrong  done  by  the  chief  constable, 
and  that  he  acted  with  malice.  I  do  not  wish  to  use  the 
word  in  an  offensive  sense,  but  in  the  sense  that  he  must 
have  acted  with  undue  zeal  or  feeling,  or  in  some  sucli  way 
brought  himself  within  the  legal  sense  of  the  term  "malice." 
It  is  no  part  of  the  duty  of  the  chief  constable  to  lay  in- 
formations, certainly  not  to  do  so  without  reasonable  and 
probable  cause,  and  maliciously.  The  question  is  whether, 
under  these  circumstances,  the  case  is  brought  within  any 
of  the  words  of  the  82d  section.  The  first  words  which  w^ere 
referred  to  were  the  words  ''extraordinary  expenses  which 
such  persons  shall  appear  to  have  necessarily  incurred  in 
apprehending  offenders  and  executing  the  orders  of  any 
justice  of  the  peace  having  jurisdiction  within  such  bor- 
ough." It  seems  clear  that  the  case  is  not  within  those 
words,  because  those  words  obviously  apply,  not  to  direc- 
tions such  as  those  in  this  case,  which  the  justices  maj*^  vol- 
unteer to  give,  but  to  orders  of  the  justices,  which  they  have 
jurisdiction  to  make  and  which  are  legally  binding.  Mr. 
Cave,  therefore,  very  properly  admitted  that  the  case  could 
not  come  within  those  words,  and  relied  upon  the  conclud- 
ing words,  "charges  and  expenses  which  the  watch  com- 
mittee shall,  subject  to  the  approbation  of  the  council, 
direct  to  be  paid  for  the  purposes  of  the  constabulary  force 
under  this  act."  The  purposes  of  the  constabulary  force 
are,  however,  really  defined  by  the  76th  section  of  the  act. 
If  the  matter  had  been  without  authority  I  should  have  held 
that  these  costs  could  not  be  within  those  words.  These 
138]  *sums  are  not  paid  for  the  purposes  of  the  constab- 
ulary force  within  the  section.  Mr.  Cave  suggested  that, 
though  the  chief  constable  did  not  lay  the  information  in 
pursuance  of  an  order  of  the  justices  properly  so  called,  yet 
the  concluding  words  must  be  intended  to  cover  other  mat- 
ters ejusdem  generis  with,  but  not  covered  by,  the  preced- 
ing words  ;  and  this  information  being  laid  by  the  direction 
or  at  the  suggestion  of  the  magistrates,  the  case  was  ejusdem 
genesis  with  expenses  incurred  in  executing  the  order  of  a 
magistrate.  But  I  cannot  think  that  a  mere  voluntary  direc- 
tion of  the  magistrate,  which  it  is  not  the  duty  of  the  chief 
constable  to  carry  out,  is  ejusdem  generis  with  the  order 
of  the  magistrate  mentioned  in  the  previous  part  of  the 
section.  The  cases  on  the  subject  are  not  very  conclusive, 
but  they  tend  to  support  the  view  I  take.  In  the  latest  case 
especially,  viz.,  that  of  Reg,  v.  Liverpool {^)  Blackburn,  J., 

(»)  41  L.  J.  (Q.B.).  174. 
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appears  to  have  read  the  section  in  a  similar  manner  to  that 
in  which  I  am  construing  it.  He  treats  the  concluding 
words  as  intended  to  cover  only  charges  and  expenses  for 
the  purposes  of  the  constabulary  force  ejusdem  generis  with 
what  has  gone  before.  For  these  reasons  I  am  of  opinion 
that  this  rule  must  be  made  absolute. 

Rule  absolvie 

Solicitors  for  applicant :  Torr^  Janeways^  Torr  &  Orihble, 
Solicitors  for  town  council :  Oeare  &  Son,  for  Gidley, 

See  26  Eng.  Rep.,  648  note.  of  Missouri,  to  purchase  land  and  build 

A  town  is  not  liable  to  a  highway  a  town  hall  in  which  to  transact  its  cor- 

commissioner  upon  a  judgment  recov-  porate  business:    State  v.  Hayncs,  72 

ered  against  him  for  a  neglect  in  omit-  Mo. ,  377. 

ting  to  repair  a  highway  :  People  v.  So  county  courts  have  power  to  enter 
Auditors,  75  N.  yT,  316 ;  People  v.  into  contracts  for  the  insurance  of 
Auditors,  74  id..  311.  county  buildings  against  fire  or  light- 
But  see  by  statute,  since  enacted,  1  ning  :  Walker  v.  Linn  County,  72  Mo., 
Laws  N.  Y.  1881.  p.  935.  650. 

A  city  Jias  not,  without  statutory  au-  So  the  city  of  New  York,  to  contract 

thority,  power  to  x)ffer  a  reward  for  the  for  fire  works:   Detwiller  v.  Mayor,  46 

detection  of  criminals :  Hanger  v.  Des  How.  Pr. ,  218. 

Moines,  52  Iowa,  193  ;  Board  Com'rs  v.  The  commissioners  of  the  District  of 
Bradford,  1  Ind.  Law  Reporter,  80,  72  Columbia  are,  by  statute,  invested  with 
Ind.,  455  ;  Board  v.  Ward,  69  id.,  441.  authority  to  provide  a  place  for  hold- 
How  far  a  board  of  supervisors  has  ing  sessions  of  the  police  court :  Wil- 
power  to  offer  rewards  for  the  arrest  son  v.  District,  etc.,  3  MacArthur, 
and  conviction  of  offenders,  qucsre.     A  473. 

board  of  supervisors  cannot,  unless  dis-  So  a  city  or  county,  to  lease  and  fit 

tinctly  authorized  by  legislation,  incur  up  rooms  for  use  of  its  officers.     The 

debts  or  make  engagements,  except  on  common  council  may  place  one  not  a 

the  basis  of  benefit  to  the  county  it  member  of  its  body  upon  the  commit- 

represents.     Claims  for  services  to  a  tee  to  make  such  lease  or  repairs :  £d- 

county,  under  a  reward  offered  therefor  wards  v.  Watertown,  61  How.  Pr.,  463, 

by  the  board  of  supervisors,  are  within  24  Hun,  426. 

the  exclusive  jurisdiction  of  the  board,  See  also  Davies  v.  Mayor,  83  N.  Y., 

and  its  disposition  of  them  is  not  sab-  207. 

ject  to  review  on  the  facts  ;  nor  will  A  county  cannot  be  compelled  to  re- 
any  action  lie  against  the  county  there-  imburse  a  county  officer  for  office  rent 
for  after  the  board  has  considered  and  paid  by  him  when  the  board  of  super- 
rejected  them:  Stamp  v.  Cass  Coun:  visors  had  provided  him  an  office  in 
ty.  11  North  Western  Reporter,  183,  the  court  house,  which  he  refused  to 
Mich.  occupy,  but  hired  one  elsewhere: 
Under  the  Gen.  Sts.,  c.  24,  the  vote  Waldo  t>.  Manitowoc  Co.,  4  Wise.  Le- 
of  a  town,  having  a  fire  department  gal  News,  147. 

duly  established,  to  appropriate  a  cer-  It  is  well  settled  that  the  legislative 
tain  sura  for  the  purpose  of  paying  the  powers  of  a  municipal  corporation  can- 
luembers  of  a  private  organization,  not  be  delegated.  They  are  in  the  na- 
who  have  not  been  appointed  engine-  ture  of  public  trusts  conferred  lipon 
men  under  §  14  or  §  15,  for  services  the  legislative  assembly  of  the  corpora- 
rendered  to  the  town  as  euginemen  for  tion  for  the  public  benefit,  and  cannot 
the  preceding  year,  is  ultra  tires  and  be  vicariously  exercised, 
void :  Greenough  v.  Inhabitants  of  Hence,  a  city  authorized  by  its  char- 
Wakefield,  127  Mass.,  275.  ter  to  erect,  repair  and  regulate  public 
A  township  has  power,  under  statute  wharves,  and  to  fix  the  rate  of  wharf- 

29  EXG.  Kep.  67 
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age  thereat,  cannot  lease  its  wharf,  or  takes  to  do  these  things  is  void:    Mat- 
farm  out  its  revenues;  or  empower  any  thews  «.  The  City  of  Alexandria,  68 
one  else  .to  fix  the  rate  of  wharfage ;  Mo.,  115. 
and  a  contract  whereby  the  city  under- 


[6  Queen's  Bench  Division,  146.] 
Dec.  10,  1880— C.P.D. 

145]  *Manzoni  v.  Douglas. 

Negligence — Driving  Carriage  in  a  puhlie  Thoroughfare. 

A  horse  drawing  a  brougham  under  the  care  of  the  defendant's  coachman  in  a 
public  street,  suddenly  and  without  any  explainable  cause  bolted,  and,  notwithstand- 
ing the  utmost  efforts  of  the  driver  to  control  him,  swerved  on  to  the  footway  and 
injured  the  plaintiff: 

//<?/</,  no  evidence  of  negligence  to  go  to  a  jury. 

And  held,  that  the  fact  that  the  horse  had  cast  a  shoe  shortly  after  he  bolted,  and 
that  the  driver  did  not  under  the  circumstances  in  which  he  was  placed  call  out  or 
give  any  warning,  did  not  alter  the  case. 

Hammack  v.  While (\l  C.  B.  (N.S.),  588;  81  L.  J.  (C.P.),  129,)  upheld.    * 

Case  remitted  by  this  court  to  the  Westminster  county 
court,  under  80  &  81  Vict.  c.  142,  s.  7. 

It  was  an  action  to  recover 'damages  for  personal  injury 
sustained  by  the  plaintiff  from,  the  alleged  negligent  driving 
of  the  defendant's  servant.  The  evidence  as  disclosed  upon 
tlie  judge's  notes  was  as  follows: 

Plaintiff:  On  the  9th  of  June,  1879, 1  was  walking  along 
Cockspur  Street,  on  the  side  near  the  park,  from  Pall  Mall 
towards  Mapleson's  Opera  House.  I  was  knocked  down, 
and  knevv  nothing  till  I  was  in  the  hospital.  1  was  on 
the  foot  pavement.  I  was  knocked  down  from  behind. 
On  cross-examination  he  said, — I  did  not  hear  any  one  call 
out ;  nor  did  I  hear  any  shout. 

Robert  Davis :  I  saw  the  accident.  The  plaintiff  was 
walking  along  the  pavement  opposite  Mr.  feayley's.  A 
brougham  was  coming  from  Charing  Cross  towards  the 
Haymarket  at  a  tremendous  speed, — twelve  to  fourteen 
miles  an  hour,  I  should  think.  The  horse  was  galloping. 
The  coachman  was  trying  his  hardest  to  stop  the  horse, 
and  he  was  not  able  to  do  so.  The  horse  seemed  to  lurch 
from  .Waterloo  House,  coming  across  the  road,  and  was 
thrown  over  by  the  curb  by  Mr.  Bay  ley's.  The  horse  fell 
on  the  pavement.     I  saw  two  horse-shoes. 

[The  plaintiff's  counsel  proposed  to  give  evidence  of  the 
state  of  the  horse's  shoes.  The  defendant's  counsel  ob- 
jected that  the  claim  was  for  negligent  driving.  The  plain- 
146]     tiff's  counsel  contended  *that  to  drive  a  horse  with 
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an  improper  shoe  was  negligent  driving;  whereupon  the  de- 
fendant's counsel  objected  that  such  evidence  was  inadmis- 
sible, for  the  reason  already  given.  The  judge  allowed  the 
objection.  The  plaintiff's  counsel  then  applied  for  leave  to 
amend  by  adding  the  words  '*or  by  the  negligence  of  your 
servant,  in  neglecting  to  take  care  that  the  horse  was  prop- 
erly shod."  The  defendant's  counsel  objected;  and  the 
judge  refused  to  amend.] 

John  Raynes :  I  am  clerk  in  the  railway  booking  office. 
I  did  not  see  the  accident.  I  saw  a  brougham  being  driven 
from  Whitehall  towards  Charing  Cross.  It  came  along  at  a 
very  quiet  pace.  The  horse  bolted  all  at  once  alongside  of 
Scotland  Yard.  He  threw  a  shoe  right  opposite  the  office 
just  as  he  bolted.  He  threw  a  second  shoe  in  about  three 
strides  after;- it  went  right  up  into  the  air.  I  kept  the 
shoes  till  two  or  three  weeks  ago,  and  gave  them  away  to 
a  boy. 

Cross-examined:  The  horse  bolted  opposite  the  Admi- 
ralty, that  is,  opposite  Scotland  Yard.  When  he  threw  the 
shoe  he  was  galloping.  The  horse  bolted  about  twenty 
yards  from  where  I  was  standing.  He  threw  the  first  shoe 
opposite  my  office.  The  coachman  was  doing  all  he  could  do 
to  stop  the  horse.-    He  had  no  control  at  all  over  the  horse. 

Re-examined:  The  horse  dropped  the  first  shoe  about 
twenty  yards  from  the  bolt. 

The  defendant's  counsel  submitted  that  there  was  no  case 
to  go  to  the  jury  :  there  was  no  evidence  of  negligence. 

The  judge  was  of  that  opinion,  and  upon  the  authority  of 
Hammack  v.  White  {^\  directed  a  nonsuit. 

July  26.     Daniel  obtained  a  rule  nisi  for  a  new  trial. 

Pollard  showed  cause :  The  decision  of  the  county  court 
judge  was  clearly  right.  There  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendant's  coachman  upon  which 
a  jury  could  reasonably  have  acted.  The  cases  of  Cotton  v. 
TFooS(")  and  Hammack  v.  'White(])s  which  were  recognized 
in  Smith  v.  Oreat  Eastern  *Ry.  Co.  ("),  are  decisive  of  [147 
the  question.  To  entitle  him  to  recover  in  an  action  of  this 
sort,  the  plaintiff  must  give  affirmative  evidence  of  negli- 
gence :  it  is  not  enough  to  show  a  state  of  tilings  which  is 
equally  consistent  with  negligence  or  the  absence  of  negli- 
gence. 

Daniel^  in  support  of  the  rule:     There  was  reasonable 

(')  1 1  C.  B.  (N.S  ),  688 ;  81  L.  J.  (C.P.),        («)  8  C.  B.  (N.S.),  668 ;  29  L.  J.  (C.P.), 
129.  33S. 

(»)  Law  Rep.,  2  C.  P.,  4. 
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evidence  of  negligence  for  a  jury,  therefore  the  cases  relied 
upon  do  not  apply;  and,  if  they  did  apply,  Cotton  v. 
Wood  (*)  and  Havimack  v.  Wliite  (')  are  no  longer  to  be  con- 
sidered as  authorities.  The  last  mentioned  case  proceeded 
upon  the  ground  that  the  defendant  had  done  all  he  could 
to  prevent  the  accident.  Here  there  was  nothing  to  show 
how  or  why  the  horse  bolted,  or  that  the  driver  did  anything 
to  endeavor  to  prevent  the  accident,  as,  by  calling  out  to 
foot-passengers.  That  of  itself  was  at  least  as  much  negli- 
gence as  was  relied  on  in  Bridges  v.  North  London  Ry, 
Co,  (*).  There  has  been  a  singular  difference  of  opinion 
amongst  judges  as  to  what  amount  of  evidence  will  suffice 
to  cast  upon  the  defendant  the  burden  of  rebutting  the 
charge  of  negligence.  In  MitcJiil  v.  Alestr€e{*),  the  declara- 
tion stated  that  the  defendant  did  ride  a  horse  into  a  place 
called  Lincoln's  Inn  Fields  (a  place  much  frequented  by  the 
king's  subjects,  and  unapt  for  such  purposes),  for  the  break- 
ing and  taming  of  him,  and  that  the  horse  was  so  unruly 
that  he  broke  from  the  defendant  and  ran  over  the  plaintiff, 
&c.;  it  was  moved  in  arrest  of  judgment  that  here  is  no 
cause  of  action,  for,  it  appears  by  the  declaration  that  the 
mischief  which  happened  was  against  the  defendant's  will, 
and  so  damnum  absque  injuria.  But  the  court  said  it  was 
the  defendant's  fault  to  bring  a  wild  horse  into  such  a  place, 
where  mischief  might  probably  be  done  by  reason  of  the 
concourse  of  people.  In  Christie  v.  Origgs{^\  which  was  an 
action  to  recover  damages  for  an  injury  arising  from  the 
breaking  down  of  a  stage-coach,  the  plaintiff  having  proved 
that  the  axle-tree  snapped  asunder  at  a  place  where  there 
was  a  slight  descent  from  the  kennel  crossing  the  road, 
whereby  he  was  precipitated  from  the  top  of  the  coach  and 
hurt,  it  was  contended  for  the  defendant  that  the  plaintiff 
148]  was  bound  to  *proceed  further,  and  give  evidence 
either  of  the  driver  being  unskilful  or  of  the  coach  being 
insufficient:  but  Sir  James  Mansfield  said:  ''I  think  the 
plaintiff  has  made  a  prima  facie  case  by  proving  his  going 
on  the  coach,  the  accident,  and  the  damage  he  has  suffered. 
It  now  lies  on  the  other  side  to  show  that  the  coach  was  as 
good  a  coach  as  could  be  made,  and  that  the  driver  was  as 
skilful  a  driver  as  could  anywhere  be  found.  What  other 
evidence  can  the  plaintiff  give?" 

[Denman,  J.:     Surely  that  cannot  be  the  test.] 

0)  8  C.  B.  (N.S.),  668 ;  29  L.  J.  (C.P.),    (»)  Law  Rep.,  7  H.  L.,  218, 238 ;  9  Eng. 
833.  R.,  165. 

CO  11  C.  B.  (N.S.),  588  ;  31  L.  J.  (C.P.),    (*)  1  Vent.,  295. 
129.  (*)  2  Camp.,  79. 
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In  Byrne  v.  BoadleQ),  the  plaintiff  was  walking  in  a 
public  street  past  the  defendant's  shop,  when  a  barrel  of 
flour  fell  upon  hiin  from  a  window  above  the  shop  and  in- 
jured him:  and  it  was  held  that  this  was  sufficient  prima 
facie  evidence  of  negligence  for  the  jury,  to  cast  on  the  de- 
fendant the  onus  of  proving  that  the  accident  was  not 
caused  by  his  negligence.  A  passage  from  the  judgment  of 
Erie,  C.J.,  in  Hammack  v.  White^  being  cited,  where  he 
says('),  '*Iam  of  opinion  that  the  plaintiff  in  a  case  of  this 
sort  is  not  entitled  to  have  his  case  left  to  the  jury  unless 
lie  gives  some  affirmative  evidence  that  there  has  been 
negligencef  on  the  part  of  the  defendant,"  Pollock,  C.B., 
says  :  "  If  he  meant  to  apply  that  to  all  cases,  I  must  say, 
with  great  respect,  that  I  entirely  differ  from  him;"  and 
Bramwell  B.,  adds :  '*  No  doubt,  the  presumption  of  negli- 
gence is  not  raised  in  every  case  of  injury  from  accident ; 
but  in  some  it. is.  We  must  judge  of  the  facts  in  a  reason- 
able way;  and,  regarding  them  in  that  light,  we  know  that 
these  accidents  do  not  take  place  without  a  cause,  and  in 
general  that  cause  is  negligence."  In  Scott  v.  London 
Dock  Co,  (*),  Erie,  C.J.,  expressing  the  opinion  of  the  ma- 
jority of  the  judges,  says:  ''There  must  be  reasonable 
evidence  of  negligence.  But,  where  the  thing  is  shown  to  be 
under  the  management  of  the  defendant  or  his  servants,  and 
the  accident  is  such  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendants,  that  the  accident  arose  from 
want  of  care." 

[Denman,  J.:  That  was  the  case  of  an  inanimate  object, 
a  *bale  of  goods :  and  there  is  no  overruling  of  Ham-   [149 

mackv.WhiteX)'^ 

But  a  rule  is  propounded  which  is  inconsistent  with  the 
decision  in  that  case.  The  same  principle  is  enunciated  in 
Briggs  v.  Oliver  {"),  where  Cockburn,  C.J.,  left  the  question 
of  negligence  to  the  jury.  In  Kearney  v.  London^  Brighton 
and  South  Coast  By.  Co.  (•),  as  the  plaintiff  was  passing 
along  a  highway  under  a  railway  bridge  of  the  defendants, 
which  was  a  girder-bridge  resting  on  a  perpendicular  brick 
wall,  with  pilasters,  a  brick  fell  from  the  top  of  one  of  the 
piers  on  which  a  girder  rested,  and  injured  the  plaintiff ;  a 
train  had  passed  just  previously,  and  on  subsequent  exami- 

(»)  2  H.  «k  C,  722 ;  83  L.  J.  (Ex.),  13.         (*)  1 1  C.  B.  (N.S.),  588 ;  31  L.  J.  (C.P.), 
(«)  11  C.  B.  (N.S.),  at  p.  694.  129. 

(»)  3  H,  &  C,  696;  84  L.  J.  (Ex.),  220.         (»)  4  H.  &  C,  403. 

(«)  Law  Rep.,  6  Q.  B.,  759. 
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nation  other  bricks  were  found  to  have  fallen  out.  The 
bridge  had  been  built  and  in  use  three  years.  It  was  held 
by  the  Exchequer  Chamber,  affirming  the  judgment  of  the 
Court  of  Queen's  Bench,  that  the  defendants  were  bound  to 
use  due  care  in  keeping  the  bridge  in  proper  repair,  so  as 
not  to  injure  persons  passing*  along  the  highway,  and  that 
there  was  evidence  from  which  the  jury  might  infer  negli- 
gence. In  Simson  v.  London  Oeneral  Omnibus  Co.  (*),  a 
passenger  in  an  omnibus  was  injured  hj  a  blow  from  the 
noof  of  one  of  the  horses,  which  had  kicked  through  the 
front  panel  of  the  vehicle.  There  was  no  evidence  that 
the  horse  was  a  kicker ;  but  it  was  proved  that  the  panel 
bore  marks  of  other  kicks,  and  that  no  precaution  had  been 
taken,  by  the  use  of  a  kicking  strap  or  otherwise,  against 
the  possible  consequences  of  a  horse  kicking  out,  and  no  ex- 
planation was  offered  on  the  part  of  the  defendants  :  and  it 
was  held  that  there  was  evidence  of  negligence  proper  to  be 
submitted  to  a  jury.  Bovill,  C.  J.,  in  giving  judgment,  says : 
''It  is  true  that  the  mere  fact  of  the  happening  of  an  acci- 
dent is  not,  as  a  general  rule,  ^vqw  prima  facie  evidence  of 
negligence:  but  if  the  cause  of  the  accident  be  shown,  it 
may  or  may  not,  according  to  circumstances,  be  evidence  for 
the  jury.  In  the  case  of  a  public  carriage,  the  owner  is 
bound  to  provide  proper  horses,  and  such  as  will  not  un- 
duly endanger  his  passengers.  In  the  event  of  an  accident 
arising  from  their  unfitness,  it  is  not  necessary  to  show  that 
150]  the  owner  was  aware  of  such  unfitness.  In  *the  pres- 
ent case,  a  horse  drawing  an  omnibus  belonging  to  the  de- 
fendants, without  any  assignable  cause  kicks  out  and  strikes 
and  injures  the  plaintiff,  who  was  riding  in  the  vehicle.  It 
seems  to  me  that  that  alone  presents  a  case  which  calls  for 
some  explanation  on  the  part  of  the  proprietors.  It  is  said 
that  it  is  the  nature  of  a  horse  to  kick.  But  I  think  it  ought 
not  to  be  the  nature  of  a  horse  employed  to  draw  a  pub- 
lic vehicle  to  kick.  Proof  having  been  given  that  the  horse 
in  question  had  misconducted  itself  in  the  way  charged,  the 
burden  of  showing  that  he  was  not  habitually  a  kicker,  or 
something  to  account  for  his  having  kicked  on  this  particu- 
lar occasion,  lay  on  the  defendants.  The  mere  fact  of  his 
having  kicked  out  was,  I  should  ^ny^  prima  facie  evidence 
for  the  jury.  But  there  was  further  evidence.  It  was 
proved  that  there  were  marks  of  other  kicks  on  the  omnibus 
besides  that  which  was  made  on  the  occasion  in  question. 
It  was  left  in  doubt  how  those  marks  were  produced.  Id 
was  impossible  to  withdraw  that  evidence  from  the  jury. 

(»)  Law  Rep.,  8  C.  P.,  390;  6  Eng.  R.,  173. 
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The  defendants  iniglit  and  ought  to  have  explained  it." 
Here,  the  defendant's  horse  bolts  without  any  apparent 
cause  :  that  surely  is  some  evidence  of  negligence,  in  the  ab- . 
sence  of  explanation  on  the  part  of  the  defendant.  The  cast- 
ing the  shoes,  and  the  absence  of  warning  to  persons  on  the 
footway,  also  afforded  some  evidence  which  sliould  not  have 
been  withheld  from  the  jury. 

Denman,  J. :  I  am  of  opinion  that  the  nonsuit  in  this  case 
was  right.  I  will  first  deal  with  the  Question  whether  Ham- 
inack  V.  Whitei^)  is  still  to  be  consiaered  as  law.  I  think 
it  is.  The  cases  of  Mitchil  v.  Alestreei^)  and  Christie  v. 
Griggs  (')  are  inapplicable.  In  the  former  the  decision 
turned  upon  the  knowledge  of  the  rider  that  the  horse  was 
of  a  wild  nature  and  one  which  it  was  improper  to  exercise, 
for  the  purpose  of  taming  him,  in  a  public  thoroughfare ; 
and  in  the  latter  it  turned  upon  the  dutjr  of  the  proprietor 
of  a  public  vehicle  to  provide  one  which  was  reasonably 
safe  for  the  purpose.  The  subsequent  cases  in  which  Ham- 
mack  V.  Whilei^)  has  been  cited  do  not  in  any  one  instance 
show  that  that  case  is  not  still  good  law.  No  single  judge 
has  ^intimated  any  dissatisfaction  with  the  decision  :  [151 
but  all  have  rather  approved  of  it.  With  the  exception  of 
Simson  v.  London  Qene^al  Omnibus  Co.  (*),  none  of  these 
cases  deal  with  the  misconduct  of  an  animate  creature,  but 
all  were  cases  of  accidents  arising  from  the  mismanagement 
of  an  inanimate  thing, — a  cask  or  a  bale  of  goods,  or  insuffi- 
cient tackle.  The  passage  in  the  judgment  in  Scott  v.  Lon- 
don Dock  Co,  (*),  "There  must  be  reasonable  evidence  of 
"negligence.  But,  where  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants,  and  the  acci- 
dent is  such  as  in  the  ordinary  course  of  things  does  not 
hapnea  if  those  who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  absence  of  explanation 
by  the  defendants,  that  the  accident  arose  from  want  of 
care," — was  applied  to  a  bale  of  goods  slung  from  a  crane 
overhanging  a  public  thoroughfare  falling  through  some  un- 
explained cause  and  injuring  a  passer-by.  Now,  the  two 
things, — a  bale  of  goods  falling  and  a  horse  bolting, — are  so 
totally  different  in  their  nature  that  I  think  it  would  be  a 
strong  thing  to  hold  that  the  principle  there  enunciated  was 
intended  to  apply  to  the  case  of  a  horse.  It  is  impossible 
to  say  that  horses  do  not  sometimes  bolt  without  any  negli- 

O  11   C.   B.   (N.S.),   688;    81   L.   J.  (»)  2  Camp.,  79. 

(C.P.).  129.  {*)  Law  Rep.,  8  C.  P.,  390;  6  Eug.  R., 

O  1  Vent,  295.  173. 

(»)  8  H.  &  C,  696 ;  84  L.  J.  (Ex.),  220. 
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geiice  or  unskilfulness  of  those  having  the  charge  of  them. 
Here  the  evidence  was,  that  the  horse  started  off  and  became 
uncontrollable ;  and  no  question  was  put  to  either  of  the 
witnesses  as  to  negligence  on  the  part  of  the  driver.  We 
cannot,  therefore,  assuriie  that  there  was  negligence.  Tlie 
last  case  cited,  Simson  v.  London  Oeneral  (hanihus  Co.  (*), 
seems  at  first  sight  to  be  more  germane  to  the  present  case, 
because  it  was  a  case  of  injury  from  the  kick  of  a  horse. 
But  the  judgment  puts  it  upon  a  ground  which  is  not  at  all 
ov^vYwWwg  Hammack  v.  White  {^).  Bovill,  C.J.,  puts  it  ex- 
pressly upon  the  duty  of  a  person  keeping  a  public  vehicle 
''  to  provide  proper  horses,  and  such  as  will  not  unduly  en- 
danger his  passenger."  This  is  the  case  of  a  private  person 
having  a  horse  which  suddenly  bolts  without,  as  I  read  the 
evidence,  anv  negligence  on  the  part  of  the  driver.  That  is 
extremely  like  the  case  of  Hammack  v.  White  ('),  which,  if 
still  law,  fully  warrants  us  in  holding  that  the  county  court 
152]  judge  was  *right  in  nonsuiting  the  plaintiff.  The 
statement  of  claim  is  that  a  horse  driven  by  a  servant  of  the 
plaintiff  was  so  negligently  driven  that  he  knocked  down 
and  injured  the  plaintiff.  The  evidence  was  this  :  the  plain- 
tiff was  walking  on  the  foot  pavement  in  Cockspur  Street, 
and  was  knocked  down  by  the  defendant's  horse,  and  in- 
jured. In  answer  to  a  question  put  to  the  plaintiff  on  his 
cross-examination,  he  said  that  he  did  not  hear  any  one  call 
out.  A  witness  who  saw  the  accident  stated  that  "the 
coachman  was  trying  his  hardest  to  stop  the  horse,  and  he 
was  not  able  to  do  so."  At  this  stage  oi  the  trial  the  plain- 
tiff's counsel  proposed  to  call  witnesses  to  show  that  the 
horse's  shoes  were  insufficient,  or  that  they  were  insuffi- 
ciently fastened.  But  the  defendant's  counsel  objected  that 
this  would  not  constitute  "negligent  driving,"  which  was 
all  that  was  charged  in  the  statement  of  claim.  The  learned 
judge  allowed  the  objection,  and  declined  to  amend  the 
statement  of  claim.  The  point,  however,  ultimately  came 
to  nothing;  for,  the  next  witness,  who  saw  the  horse  bolt, 
stated  that  the  first  shoe  was  cast  about  twenty  yards  after 
the  bolt.  This  witness  also  proved  that  the  coachman  was 
doing  all  he  could  to  stop  the  horse,  but  that  he  had  no 
control  over  it.  Looking  at  the  whole  of  the  evidence  and 
at  the  course  taken  at  the  trial,  I  think  there  was  wo  prima 
facie  evidence  of  negligence  on  the  part  of  the  defendant's 
coachman  which  ought  to  have  been  left  to  the  jury.     It 

(0  Law  Rep.,  8  C.  P.,  390 ;  6  Eng.  R..    (»)  3  H.  &  C,  696  ;  34  L.  J.  (Ex.), 
1 73  220 
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was  said  that  the  driver  was  guilty  of  negligence,  because 
he  did  not  call  out.  The  words  "  without  any  warning,"  in 
the  statement  of  claim  were  not  inserted  as  a  substantive 
allegation  of  negligence.  Besides,  there  was  no  evidence 
we  could  rely  on  as  to  that,  or  that  the  omission  to  call  out 
was  the  cause  of  the  accident.  All  that  appears  upon  that 
subject  is  the  plaintiff's  statement  on  cross-examination  that 
he  did  not  hear  it.  The  whole  thing  would  necessarily  take 
place  in  a  moment ;  and  there  could  be  no  inference  of  neg- 
ligence from  the  absence  of  warning.  And  we  could  not 
on  that  ground  distinguish  the  case  from  Hammack  v. 
White  {^).  The  nonsuit  was  right,  and  this  rule  must  be 
discharged. 

LiNDLKY,  J.:  I  am  of  the  same  opinion.  The  plaintiff 
was  *lawfully.  walking  on  the  foot  pavement  of  a  [153 
public  thoroughfare,  and  was  knocked  down  by  a  horse 
drawing  the  plaintiff's  brougham.  If  the  case  had  been 
left  there,  it  might  be  that  the  defendant  was  liable  for  neg- 
ligent driving  of  her  servant.  But  the  explanation  was 
given  by  the  plaintiff's  witnesses,  viz.,  that  the  horse  had 
bolted  and  the  defendant's  coachman  had  lost  all  control 
over  it.  We  do  not  know  what  it  was  that  caused  the  horse 
to  bolt ;  and  therefore  we  have  no  evidence  that  it  was 
caused  by  the  driver's  negligence  or  want  of  care.  It  is 
said  that  negligence  is  to  be  inferred  from  the  fact  that  the 
driver  did  not  call  out  or  give  warning.  I  cannot  see  that 
that  per  se  affords  any  ground  for  inferring  negligence. 
The  coachman  himself  was  in  fear  for  his  own  life  ;  and  the 
probability  is  that  in  such  circumstances  even  a  cool  man 
might  abstain  from  calling  out.  Then  it  is  said  that  the  fact 
of  the  Jiorse  having  cast  one  or  two  shoes  was  some  evidence 
of  negligence :  but  I  cannot  see  that  the  fact  of  a  horse  hav- 
ing cast  a  shoe  after  he  has  bolted  affords  any  evidence  of 
negligent  drimng.  To  hold  that  the  mere  fact  of  a  horse 
bolting  is  per  se  evidence  of  negligence  would  be  mere 
reckless  guesswork.  To  entitle  him  to  recover  in  an  ac- 
tion of  this  kind,  the  plaintiff  must  make  out  a  clear 
prima  facie  case  by  evidence  which  will  warrant  an  infer- 
ence of  negligence.  This,  I  think,  the  plaintiff  has  failed 
to  do  here.  It  is  then  said  that  Cotton  v.  Woodi^)  and  Ham- 
mack  V.  White  {')  have  been  overruled.  In  my  opinioti 
tliey  are  quite  consistent  with  the  principle  laid  down  by 
Erie,  C.J.,  in  Scott  v.  London  Dock  Co.  i^)\  and  I  find  no 

0)11    C.    B.    (N.S.),   588;    31    L.   J.         (*)  8  0.  B.  (N.S.),  668;  29  L.  J.  (C.P.), 
(C.P.),  129.  338. 
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case  which  has  expressly  overruled  them.  If  upon  the 
evidence  as  reportea  tons  a  verdict  had  been  found  for  the 
plaintiff,  it  would,  in  my  opinion,  have  been  perfectly  un- 
warrantable.. 

Rule  discharged. 

Solicitors  for  plaintiff :  Farlow  &  Jackson. 
Solicitors' for  defendant:  Mei/nell  &  Pemberton. 

See  26  Eng.  R. ,  306  note.  into  the  contract,  and  where  the  actaal 

Small  pox  is  not  aetiLS  Dei  in  such  a  breakage  is  not  beyond  what  is  usaal, 

sense  as  to  excuse  a  school   district  the  vendee  cannot  refuse  to  receive  the 

from    liability  on    a  contract  with  a  property    and    rescind    the    contract: 

teacher,  the  performance  of  which  the  Hays  v.  Smith,  1  McGloin  (La.),  193.  . 
district  has  prevented  by  closing  the        A.  agreed  with  B.,  the  owner  of  a 

school.     The  act  of  God,  which  will  hotel,  to  furnish  the  same  with  water 

release  one    from  the  obligation  of  a  by  and  through  the  same  pipes  theu 

contract,  is  one  which  renders  its  per-  used  for  said  purposes.     B.  afterwards 

formance  impossible  :,  Dewey  tJ.  Union  leased  the  hotel  to  C.  and  covenanted 

School  District  of  Alpena,  43  Mich.,  that  the  house  should  be  supplied  with 

480.  spring  water  in  the  same  manner  as 

Inability,  through  sickness,  to  fulfil  then    supplied   under   the   agreement 

A  contract  for  personal  services,   ex-  with  A.     B.  was  to  keep  certain  pipes 

cuses    further  performance,   and    the  in  repair,  and  C,  others  and  B.  was  to 

party  may  recover  as  upon  a  quantum  see  that  the  covenants  made   by   A. 

meruit,  for  the  services  rendered  up  to  should  be  kept.     In  a  suit  by  C.  against 

the  time  he  is  disabled.     This  is  upon  B.  for  breach  of  covenant,  the  court 

the  familiar  principle  that  the  perform-  instructed  the  jury  that  B.  was  bound 

ance  of  a  condition  is  excused  when  it  to  supply  water,  whether  the  spring 

is  prevented  by  the  law,  or  by  the  act  from   which    it  was  drawn  kept    up 

of    Qod :     Kequa  v.    Bulkley,    1    City  or  not. 
Courts  Rep.,  153.  Held,  that  this  was  error  ;  that  al- 

Where    defendants    purchased    two  though  the  water  of  the  spring  had 

hundred  casks  of  Seltzer  waters,  packed  always  been  the  source  of  supply  of  the 

in  Prussia,  in  casks^of  one  hundred  house,  yet  if  it  failed  from  drought  or 

stone  jugs  each,  and  it-  is  shown  that  other  natural  cause  it  was  no  breach  of 

such  casks  cannot  be  transported  with-  any  covenant  express  or  implied  for  its 

out  some  breakage  of  tlie  jugs;  held,  supply:  Ward  u.  Vance,  93  Penn.  St. 

that  these  circumstances  have  entered  Rep.,  499. 


[6  Queen's  Bench  Division,  154.] 
Dec.  20,  1880— C.P.D.     . 


154]    *In  the  Matter  of  Mary  Geraldine  Lacey,  an 

Infant. 

Married  Woman — Acknowledgment  of  Deed  under  8  <fe  4  Wm.  4,  c.  74, ».  84 —  Varying 

the  Gei-tificate  by  omitiiny  the  Worde  "  of  full  Age." 

By  order  of  a  yice-Chancellor  indentures  of  settlement  were  directed  to  be  exe- 
cuted by  a  married  woman  who  was  an  infant.  This  court  allowed  the  certificate  of 
acknowledgment  under  8  <fe  4  Wm.  4,  c.  74,  s.  84,  to  be  varied  by  omitting  the 
words  "  of  full  age.*' 

Nash  moved  for  an  order  under  the  act  for  the  abolition 
of  fines  and  recoveries  (3  &  4  Wm.  4,  c.  74),  s.  84,  that  the 
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form  of  the  certificate  therein  prescribed  of  the  due  taking 
of  an  acknowledgment  of  Mrs.  Lacey  before  special  com- 
missioners at  Waterford  might  be  varied  by  omitting  there- 
from the  words  "of  full  age."  It  appeared  tliat  by  an 
order  made  by  Vice-Chancellor  Hall  in  tlie  Matter  of  The 
Estate  of  Maurice  Fitzgerald,  deceased,  wherein  Mary  Ger- 
aldine  Fitzgerald  and  others  were  plaintiffs,  and  Richard 
Ryder  and  Annie  Fitzgerald  defendants,  and  in  the  Matter 
of  the  act  of  Parliament,  18  &  19  Vict.  c.  43,  upon  the  peti- 
tion of  Mary  Geraldine  Fitzgerald  (an  infant)  by  her  next 
friend,  after  reciting  that  by  the  certificate  of  the  chief  clerk 
of  the  judge  it  was  found  that  a  valid  marriage  had  been 
solemnized  between  the  said  Mary  Geraldine  Fitzgerald  and 
Claude  William  Lacey,  and  the  judge  being  of  opinion  that 
the  settlement  proposed  to  be  effected  by  certain  indentures 
therein  mentioned  was  a  proper  settlement  to  be  made  upon 
the  said  marriage  of  the  property  of  the  said  infant  com- 
prised therein,  it  was  ordered  that  Claude  William  Lacey 
and  the  said  infant  Mary  Geraldine  Lacey  and  the  trustees 
therein  named  should  execute  the  therein-mentioned  inden- 
tures. Certain  of  the  indentures  to  effect  the  settlement  re- 
quired to  be  acknowledged  by  Mary  Geraldine  Lacey,  and, 
she  being  resident  at  Waterford,  a  special  commission  had 
issued  to  take  her  acknowledgment,  but,  she  being  still  an 
infant,  it  was  necessary  to  obtain  the  order  of  this  court  to 
vary  the  form  of  the  certificate  to  meet  the  case. 

He  referred  \.o  In  re  Sarah  LuJce{^),  In  that  case,  Mrs. 
Sarah  Luke,  an  infant  trustee,  had  before  her  marriage 
been  ordered  by  *the  Court  of  Chancery  of  the  Duchy  [155 
of  Lancaster  to  convey  the  trust  estate  to  other  trustees 
pursuant  to  11  Geo.  4,  c.  60,  s.  6.  Before  the  conveyance 
could  be  drawn  up,  and  while  she  was  still  an  infant,  the 
lady  married,  and  it  became  necessary  that  she  should  make 
an  acknowledgment  under  3  &  4  Wm.  4,  c.  74,  the  84th  sec- 
tion of  which  requires  that  the  person  or  persons  taking  the 
acknowledgment  shall  sign  a  certificate  stating  amongst 
other  things, — ''subject  to  any  alteration  which  may  from 
time  to  time  be  directed  by  the  Court  of  Common  Pleas," — 
that  the  lady  appeared  before  them,  and  that  she  was  at  the 
time  of  acknowledging  the  said  deed  of  full  age  and  com- 
petent understanding.  The  court  under  the  circumstances 
made  an  order  authorizing  the  commissioners  to  take  the 
acknowledgment  without  certifying  that  the  lady  was  of 


full  ajge. 
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Grove,  J.:  The  only  distinction  between  that  case  and 
this  is  that  there  the  person  whose  acknowledgment  was  to 
be  taken  had  no  beneficial  interest,  she  was  a  mere  naked 
trustee  ;  here  she  is  beneficially  interested  in  the  property 
to  be  conveyed.  But,  there  being  an  order  of  the  Chancery 
Division  for  the  execution  of  the  deeds  by  the  lady,  and  we 
being  asked  only  to  remove  a  formal  difficulty  as  to  the 
mode  of  execution,  it  is  not  a  case  where  any  advantage 
could  possibly  be  taken  of  her,  and  therefore  I  think  the 
order  may  go. 

Lopes,  J. :  The  order  of  the  Chancery  Division  removes 
all  difficulty;  and  the  case  of  In  re  Lukei^\  subject  to  the 
remark  of  my  Brother  Grove,  is  an  authority  in  point. 

Ch^der  made. 

Solicitors  for  applicant :  Davidson^  BurcTi  &  Whitehead. 

0)  1  N.  C,  266.     And  see  ^  parte  Wallis,  1  C.  B.  (N.S.),  803. 


[6  Queen's  Bench  Diyision,  168.] 
Nov.  27,  1880— C.P.D. 

163]    *Watson  and  Another  v.  The  Great  Western 

Railway  Company. 

Costs — ShjorUtand  Notes  of  Evidence  at  Trial — Speci(d  Direction, 

It  is  competent  to  this  court  to  make  an  order  for  the  allowance,  on  taxation  be> 
tween  party  and  party,  of  the  expense  of  the  shorthand  notes  of  the  evidence  given 
at  the  trial,  as  part  of  the  costs  of  a  rule  for  a  new  trial  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  evidence,  in  a  case  where  from  the  nature  and  extent 
of  the  evidence  it  is  manifest  that  the  matter  could  not  have  been  properly  disposed 
of  without  their  aid. 

This  was  an  action  against  the  Great  Western  Railway 
Company  for  so  negligently  keeping  a  dock  at  Millbay, 
Plymouth  Sound,  under  their  control,  regulated  by  an  act 
of  9  &  10  Vict.  c.  ccclxxxiii,  that  a  steam  vessel  belonging 
to  the  plaintiflfs,  whilst  entering  the  dock  under  the  guidance 
of  a  licensed  pilot,  struck  upon  a  submerged  reef  and  was 
damaged. 

The  cause  was  tried  before  Lord  Coleridge,  C.J.,  at  the 
last  Hilary  Sittings  at  Guildhall,  when  a  verdict  was  found 
for  the  plaintiflfs.  A  rule  nisi  for  a  new  trial  on  the  ground 
(amongst  others)  that  the  verdict  was  against  the  weight  of 
evidence,  was  obtained  in  the  following  Easter  Sittings. 
Cause  was  shown  on  the  6th  and  9th  of  November;  and  on 
the  27th  judgment  was  given,  discharging  the  rule,  with 
costs. 


Vol.  VI.]  QUEEITS  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  541 

C.P.D.  Watson  v.  Great  Western  Railway,  Co.  1880 

A.  L.  Smilh  {Benjamin,  Q.C.,  with  him),  thereupon  asked 
for  an  order  that  the  expense  of  the  shorthand  notes  of  the 
evidence  given  at  the  trial  should  be  allowed  on  taxation  of 
the  plaintiffs'  costs,  on  the  ground  that  they  were  essential 
for  the  information  of  the  court  upon  the  argument  of  the 
rule  as  to  what  passed  at  the  trial,  and  to  enable  them  to 
determine  whether  or  not  a  new  trial  should  be  granted. 
He  referred  io  KirJcwoodv.  Webster  {^\  where  it  was  held 
that  the  costs  of  making  for  the  use  of  counsel  copies  of  a 
shorthand  writer's  notes  of  evidence  taken  at  the  trial  will 
not  be  allowed  as  between  party  and  party  unless  a  special 
direction  to  that  effect  is  given  by  the  judge  at  the  trial; 
and  he  relied  on  Hill  v.  Metropolitan  Asylum  District 
Boardi^)  as  *an  authority  to  show  that  the  expenses  [164 
of  shorthand  notes  may  be  allowed  in  the  Court  of  Appeal 
if  asked  for  at  the  time  the  judgment  is  pronounced.  Bram- 
well,  L. J.,  there  says :  "I  have  doubts  if  we  have  power  to 
allow  as  costs  of  the  appeal  costs  which  were  not  incurred 
for  the  purpose  of  the  appeal,  as,  for  instance,  notes  of  the 
evidence."  The  application  there,  being  made  long  after 
the  judgment  had  been  entered,  was  held  to  be  too  late. 
Here,  no  special  direction  was  given,  nor  was  it  asked  for,  at 
the  trial ;  because,  until  the  rule  nisi  for  a  new  trial  was 
obtained,  it  could  not  be  foreseen  that  copies  of  the  short- 
hand notes  of  the  evidence  and  summing  up  would  be 
necessary.  ■ 

W.  O.  Phillimore  {J.  C.  Mathew^  with  him),  for  the  de- 
fendants :  It  may  well  be  that,  under  the  Judicature  Acts, 
1878,  1875,  the  Court  of  Appeal  (which  has  the  whole  matter 
before  it)  may  have  power  to  allow  the  expense  of  shorthand 
notes,  where  such  expense  is  necessarily  incurred  for  the 
purpose  of  the  appeal ;  and  possibly  here  the  Lord  Chief 
Justice  might  have  made  a  special  order  upon  the  subject. 
But  there  is  no  authority  for  saying  that  this  court  has,  or 
has  ever  attempted  to  exercise,  such  a  power. 

LiNDLEY,  J.:  I  have  no  doubt  whatever  that  we  have  full 
power  to  make  the  order  prayed,  and  that  the  allowance  of 
these  expenses  as  costs  of  the  rule  is  properly  asked  for  at 
this  stage  of  the  proceedings.  The  case  was  one  of  very 
grave  importance  ;  and,  from  the  quantity  of  evidence  given 
at  the  trial,  it  was  impossible  that  the  court  could  have  come 
to  a  satisfactory  conclusion  without  the  aid  of  the  short- 
Land  notes. 

Lopes,  J. :  I  also  think  we  have  power  to  make  the  order 
as  prayed.     The  taking  copies  of  the  shorthand  notes  of 

(')  9  Ch.  D.,  239;  26  Eng.  R.,  81.  («)  28  W.  R.,  604;  49  L.  J.  (C.L.),  668. 
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the  evidence  and  of  the  summing  np  was  an  expense  rea- 
sonably and  properly  incurred  to  enable  the  plaintiffs  to 
resist  the  rule.  Until  the  rule  nisi  was  obtained  it  could 
not  have  been  anticipated  that  the  notes  would  be  necessary; 
consequently  such  a  special  direction  could  not  have  been 
asked  for  at  an  earlier  stage.  Although  we  have  this  power, 
it  does  not  follow  that  the  expense  of  shorthand  notes  is  to 
be  allowed  in  all  cases  where  they  are  found  to  be  useful  or 
convenient.  This,  however,  was  a  peculiar  case,  and  one 
165]  with  *which  it  would  have  been  difficult  to  deal  but 
for  the  assistance  afforded'  to  the  court  by  the  shorthand 
notes. 

Rule  discharged^  with  costs  ;  the  expense  of 
the  shorthand  notes  to  he  allowed  as 
part  of  the  costs  of  the  rule  ('). 

Solicitors  for  plaintiffs  :  Stibbard,  Oibson  &  Co, 
Solicitor  for  defendants :  R.  R.  Nelson. 

(^)  And  see  Ex  parte  Sawyer,  In  re  Bmo-     9  Ch.  D.,  483,  26  Eng.  R.,  265 ;  Ex.  pane 
den,  1  Ch.  D.,  698;  Aaiktoorth  v.  Outram,     Smith,  cor.  Bacon,  C. J.,  April  1,  1878. 

See 26  Eng.  Rep.,  268  note.  failed  to  some  extent,  upon  the  items 

An  attorney  employed  by  a  party  to  disputed  and  litigated,  the  costs  will 

defend  a  suit,  is  vested  with  the  au-  be  apportioned  according  to  the  relative 

thority  ordinarily  appertaining  to  that  importance  of  the  items  in  dispute  won 

relation.     He  is  authorized  to  take  such  and  lost  by  the  respective  parties  and 

steps  as  are  necessary  to  a  proper  de-  the  time  and  expense  spent  upon  each, 

fence  of  the  suit,  among  w^ich  may  The  charges  of  the  st^nograplier,  pro- 

fairly  be  included  the  suing  out  of  a  cured  by  the  master  to  take  down  the 

commission  to  take  depositions,  and  the  oral  testimoney  of  witnesses  upon  the 

employment  of  a  competent  person  to  hearing  before  him,  are  not  part  of  the 

execute  such  commission :   Fairchild  i?.  taxable  costs  of  suit :   Bridges  r.  Shel- 

M.  C.  R.  R.  Co.,  8  Brad  well,  591.  don,  7  Federal  Reporter,  17. 
Both  parties  having  prevailed  and 


[6  Queen's  Bench  Division,  166.] 
Dec.  13,  1880— Q.B.D. 

Allen  v.  Garbutt. 


Counfy  Coiiri — Admiralty  Jurisdiction  of — Action  for  NeeeMaries — British  Ship — 
Oionertt  domiciled  in  Great  Britain — County  Courts  Admiralty  Jurisdiction  Act^  1868 
(31  &  82  Vict,  c,  71),  «.  2 — County  Courts  Admiralty  Jurisdiction  Amendment- Act, 
1869  (32  d  33  Vict.  c.  Bl),  w.  2,  3. 

A  county  court  having  admiralty  jurisdiction  has  no  greater  jurisdiction  in  re- 
Bpeet  of  a  claim  for  necessaries  than  t]^at  possessed  by  the  Admiralty  Division  of  the 
High  Court,  and  consequently  cannot  entertain  an  action  for  necessaries  supplied  to 
a  British  ship,  the  owners  of  which  are  domiciled  in  Great  Britain. 

The  Lowne  (Law  Rep.,  3  A.  <fe  E.,  135.)  followed. 

TJie  Alina  (6  Ex.  D.,  227,)  distinguished. 
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Rule  calling  upon  the  judge  of  the  City  of  London  Court 
and  the  plaintiff  to  show  cause  why  a  prohibition  should 
not  issue  to  prohibit  the  judge  from  further  proceeding  with 
an  action  in  the  court. 

The  facts  and  arguments  of  counsel  suflSciently  appear 
from  the  judgment. 

Nov.  8.     Oainsford  Bruce^  for  the  defendant. 
Myhurghy  for  the  plaintiff. 

Cur.  adv,  vult. 

m 

Dec.  13.  The  judgment  of  the  Court  (Manisty  and  Bowen, 
JJ.,)  was  delivered  by 

Manisty,  J.:  This  is  a  proceeding  in  rem  by  action  in 
the  City  of  London  Court  for  necessaries  supplied  to  the  ship 
Merthyr. 

*On  the  8th  of  November  Mr.  Gainsford  Bruce  [166 
moved  for  a  prohibition  to  restrain  the  judge  of  that  court 
from  proceeding  further  with  the  action,  on  the  ground  that 
the  ship  was  a  British  ship,  the  owners  of  which  were  domi- 
ciled in  Great  Britain,  and  that  consequently,  as  he  con- 
tended, the  court  had  no  jurisdiction  to  entertain  the  action. 
Mr.  Myburgh  showed  cause.  .  It  has  long  been  settled  law 
that,  independently  of  statute,  the  Court  of  Admiralty  has 
no  jurisdiction  to  entertain  a  suit  for  necessaries:  The 
Neptune {') ;  The  Pacific  (').  By  3  &  4  Vict.  c.  Q6,  s.  6,  juris- 
diction was  given  to  the  Court  of  Admiralty  to  decide  claims 
for  necessaries  supplied  to  any  foreign  ship  or  seagoing  ves- 
sels; but  that  statute  only  applied  to  foreign  vessels:  The 
Ocean  Queen  {*),  By  s.  6  of  the  Admiralty  Court  Act,  1861 
(24  Vict.  c.  10),  it  is  enacted  that  the  Court  of  Admiralty 
shall  have  jurisdiction  over  any  claims  for  necessaries  sup- 
plied to  any  ship  elsewhere  than  in  the  port  to  which  the 
ship  belongs,  unless  it  is  shown  to  the  satisfaction  of  the 
court  that  at  the  time  of  the  institution  of  the  cause  any 
owner  or  part  owner  of  the  ship  is  domiciled  in  England  or 
Wales.  This  section  applies  to  British  ships  only:  The 
Mia  A.  Clark  (*). 

By  s.  2  of  the  County  Courts  Admiralty  Jurisdiction  Act, 
1868  (31  &  32  Vict.  c.  71),  Her  Majesty  in  council  was  em- 
powered to  give  admiralty  jurisdiction  to  county  courts,  and 
by  s.  3  it  is  enacted  that  any  county  court  having  admiralty 
jurisdiction  shall  have  jurisdiction  to  try  and  determine, 
amongst  other  things,  any  cause  as  to  a  claim  for  necessaries 

0)  3   Hagg.   A(L,   129;    on  appeal,  3        (*)  B.  A  L.,  243. 
Knapp,  94.  (»)  1  W.  Rob.,  467. 

(*)  B.  &  L.,  3-2. 
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in  which  the  amount  does  not  exceed  £150.  By  s.  2  of  the 
County  Courts  Admiralty  Jurisdiction  Amendment  Act, 
1869  (32  &  33  Vict.  c.  51),  any  county  court  having  admi- 
ralty jurisdiction  is  empowered  to  try  and  determine  causes 
as  to  (among  other  things)  any  claim  arising  out  of  any 
agreement  made  in  relation  to  the  use  or  hire  of  any  ship, 
and  by  s.  3  of  that  act  it  is  enacted  that  the  jurisdiction 
conferred  by  that  act  and  by  the  act  of  1868  may  be  exer- 
cised either  by  proceedings  in  rem  or  by  proceedings  in 
personam.  By  s.  88  of  the  Judicature  Act,  1873,  Her 
167]  Majesty  is  empowered  to  confer  on  *any  inferior 
court  of  civil  jurisdiction  the  same  jurisdiction  in  admiitilty 
as  any  county  court  then  had  or  might  thereafter  have.  By 
virtue  of  this  provision  and  an  Order  in  Council,  the  City 
of  London  Court  has  the  same  admiralty  jurisdiction  as  a 
county  court. 

Mr.  Bruce  contended  that  the  act  of  1868  did.  not  confer 
upon  a  county  court  a  more  extensive  jurisdiction  in  the  case 
of  a  claim  for  necessaries  than  that  possessed  by  the  Court 
of  Admiralty,  and  that  inasmuch  as  the  Court  of  Admiralty 
could  not  have  entertained  the  present  action,  neither  could 
the  City  of  London  Court  entertain  it.  In  support  of  that 
contention  he  cited  the  case  of  The  Dowse  Q),  decided  in  1870, 
in  which  it  was  held  that  the  County  Court  Admiralty  Juris- 
diction Act,  1868,  does  not  confer  on  a  county  court  a  more 
extensive  jurisdiction  as  to  a  claim  for  necessaries  than  that 
exercised  by  the  Court  of  Admiralty.  That  case  followed 
and  adopted  the  principle  of  the  decision  of  the  Court  of 
Common  Pleas  in  the  case  of  JSverard  v.  Kendall  (*). 

Mr.  Myburgh,  on  the  part  of  the  plaintiflf,  admitted  that 
the  Court  of  Admiralty  could  not  have  entertained  the  action 
in  question,  but  he  contended  that  according  to  the  true 
construction  of  the  acts  of  1868  and  1869  a  county  court,  and 
consequently  the  City  of  London  Court,  can  entertain  it.  In 
support  of  that  contention  he  cited  the  case  of  The  Alina^ 
in  the  Court  of  Appeal  (*),  decided  in  February,  1880.  Upon 
referring  to  that  case  it  will  be  found  that  it  was  a  decision 
as  to  the  effect  of  the  act  of  1869  with  reference  to  an  action 
for  a  breach  of  a  charterparty,  as  to  which  jurisdiction  was 
given  to  the  county  court  in  express  terms  by  s.  2,  subs.  1,  of 
the  act  of  1869.  The  Court  of  Appeal  followed  and  adopted 
the  decision  of  the  Privy  Council  in  the  case  of  Cargo  ex 
Argos  and  The  Hewsons  (*),  decided  in  1872. 

(»)  Law  Rep.,  3  A.  A  E.,  136.  (»)  5- Ex.  D.,  227. 

(«)  Law  Rop.,  5  C.  P.,  428.  (*)  Law  Rep.,  5  P.  C,  134. 
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These  decisions  have  reference  to  the  construction  of  the 
act  of  1869,  and  do  not  touch  the  present  question,  which 
depends  upon  the  construction  of  the  act  of  1868.  The  case 
of  The  Dowse  i^)  is  in  point  as  to  the  construction  of  the  act 
of  1868,  and  we  should  probably  have  felt  bound  to  follow 
it  even  if  we  had  doubted  its  *correctness,  but  we  do  [168 
not  entertain  any  such  doubt.  There  will  therefore  be  a  rule 
absolute  for  a  prohibition. 

Rule  absolute  for  prohibition. 

Solicitors  for  plaintiff :  Maples,  Teesdale  <fc  Co. 
Solicitors  for  defendant:  /.  A.  &  H.  E.  Far ii field, 

(^)  Law  Rep.,  8  A.  A  E.,  185. 


[6  Queen's  Bench  Division,  168.] 
Dec.  21,  1880— Q.B.D. 

The  Queen,  on  the  prosecution  of  tlie  Mayor,  Aldermen, 
and  Burgesses  of  St..  Helen's,  v..  Gibbon  and  Another, 
Justices  of  Lancashire. 

Jtuiicea  of  the  Peace — TtUerent  dutqualifi/inff-^  Urban  Sanitary  Authority — Municipal 
Corporation — Sunimwu  ittued  hy  Member  of  Cotyoration. 

By  a  local  act  for  the  improvement  of  a  borough  the  corporation  was  made  the 
authority  for  the  execution  of  the  act,  with  power  to  direct  prosecutions  for  this 
purpose.  An  information  for  an  offence  under  the  act  having  been  preferred  by  an 
officer  on  behalf  of  the  corporation,  a  summons  was  issued  upon  it  by  a  justice,  who 
was  also  an  alderman  and  member  of  tlie  corporation,  but  came  on  for  hearing  before 
jofitices,  none  of  whom  were  connected  w^ith  the  corporation : 

Held,  notwithstanding,  that  such  justices  could  not  proceed  with  the  hearing  of  the 
Fummons,  for  it  had  been  issued  by  one  who  was  virtually  prosecutor. 

Rule  calling  on  E.  Gibbon  and  T.  Pilkington,  justices  of 
Lancasliire,  to  show  cause  why  a  writ  of  mandamus  should 
not  issue  commanding  them  to  hear  and  determine  the  mat- 
ter of  a  summons  preferred  on  behalf  of  the  mayor,  alder- 
men, and  burgesses  of  St.  Helen's  against  one  J.  Jones  under 
32  &  33  Vict.  c.  cxx,  s.  197. 

It  appeared  upon  affidavit  that  the  borough  of  St.  Helen's 
was  incorporated  in  1868,  and  that  by  the  St.  Helen's  Im- 
provement Act,  32  <&  33  Vict.  c.  cxx,  the  corporation  was 
made  the  local  authority  for  improving  and  governing  the 
borough,  with  power  to  direct  any  prosecution  or  proceeding 
against  any  person  for  any  offence  against  the  act,  and  to 
appoint  such  officers  for  the  execution  of  the  act  as  they 
should  think  reasonable.  Sect.  197,  for  the  protection  of  the 
markets  regulated  by  the  act,  prohibited  under  a  penalty 
the  sale,  except  in  dwelling  places  or  shops,  of  certain  com- 
29  Eng.  Rep.  69 
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modities  specified,  and  s.  404,  incorporated  the  provisions  oE 
11  &  12  Vict.  c.  43,  relating  to  the  recovery  of  penalties.  By 
s.  412,  penalties  imposed  under  the  act  were  to  be  paid  to  the 
169]  ^corporation.  By  s.  416,  except  as  otherwise  pro- 
vided, no  person  was  to  be  disqualified  or  disabled  to  act  as 
justice  of  the  peace  in  any  matter  arising  under  the  act  by 
reason  of  his  being  a  member  of  the  council  or  any  com- 
mittee thereof. 

The  borough  had  no  separate  commission  of  the  peace, 
the  county  justices  having  concurrent  jurisdiction  within  it, 
together  with  the  mayor  and  ex-mayor  for  the  time  being, 
according  to  5  &  6  Wm.  4,  c.  76. 

In  May,  1879,  an  information  was  laid  by  the  borough 
surveyor  before  Joseph  Cook,  an  alderman  of  the  corpora- 
tion, and  also  an  ex  ofTicio  justice  by  reason  of  his  having 
been  the  last  mayor  of  the  borough,  against  John  Jones, 
for  exposing  fish  for  sale  in  contravention  of  the  act.  Upon 
this  information  a  summons  was  issued  by  Mr.  Cook  com- 
manding the  defendant  to  appear  and  answer  the  charge  at 
the  petty  sessions.  The  defendant  appeared  at  petty  ses- 
sions in  pursuance  of  this  summons.  The  justices  present 
were  not  members  of  the  corporation,  but  ordinary  justices 
for  the  county  at  large.  It  was  objected  that  the  informa- 
tion was  invalid,  as  it  had  been  laid  before  a  member  of  the 
corporation  who  was  not  entitled  to  receive  it,  and  that  the 
justices  in  petty  sessions  had  no  jurisdiction.  This  objec- 
tion was  upheld  by  the  justices,  who  refused  to  proceed. 

Dec.  4,  1879.  [Before  Cockburn,  C.J.,  and  Manisty,  J.] 
No  counsel  appeared  to  show  cause. 

H.  Clarke,  in  support  of  the  rule  :  There  was  nothing  to 
disqualify  the  justices  from  proceeding  to  hear  the  informa- 
tion. Sect.  416  of  the  local  act  was  intended  to  specially 
qualify  justices  in  a  case  like  the  present.  It  would  be  a 
serious  obstacle  to  the  execution  not  only  of  the  local  act 
but  also  of  the  Public  Health  Act,  1875,  which  requires 
prosecutions  to  be  directed  by  the  local  authority,  if  justices 
could  not  receive  informations  under  such  acts  by  reiison  of 
their  being  also  members  of  the  local  autliority.  Signing 
the  information  and  issuing  the  summons  are  only  minis- 
terial acts. 

[Cockburn,  C.J.:  Before  they  allow  the  summons  to 
issue  the  justices  must  be  satisfied  that  they  have  juris- 
diction.] 

The  justice  who  issued  the  summons  cannot  be  said  to 
170J     liave  *taken  part  in  the  prosecution,  and  this  dis- 
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tinguishes  the  case  from  Reg,  v.  Mllleclge{^\  where  the  jus- 
tices who  heard  the  summons  actually  took  part  in  the 
prosecution. 

Cur,  ddo,  xulL 

Dec.  21,  1880.  Manisty,  J.,  delivered  the  judgment  of 
the  Court. 

This  rule  was  argued  before  the  late  Lord  Chief  Justice 
and  myself.  The  question  was  whether  the  justices  against 
whom  the  rule  was  obtained  were  warranted  in  refusing  to 
proceed  with  the  hearing  of  a  summons  which  had  been 
issued  by  a  justice  who  was  a  member  of  the  municipal 
corporation  on  whose  behalf  the  prosecution  was  directed. 
[The  learned  judge  stated  the  facts  and  proceeded:]  The 
justices  refused  to  proceed  upon  the  information,  upon  the 
ground  that  it  was  laid  before  a  justice  of  the  peace  who 
was  a  member  of  the  corporation,  being  one  of  the  tovvn 
council.  I  think  they  were  right,  and  that  Reg,  v.  ilf/Z- 
Z^rf/7^ (*)  governs  the  case.  There  is  no  doubt  this  distinc- 
tion between  this  case  and  ^^/7.  \,  Milleclge{'),  that  there 
justices  who  were  members  of  the  town  council  were  pres- 
ent at  the  hearing  of  the  summons.  But  it  was  urged,  as 
in  this  case,  that  there  was  an  enactment  which  enabled 
justices  to  act  in  public  health  matters,  although  they  were 
also  members  of  the  local  authority.  The  court,  however, 
held  that  notwithstanding  this  qualification  the  justices 
could  not  act  in  cases  where  they  were  virtually  prosecutors. 
In  the  present  case  the  corporation  being  entitled  to  the 

Eenalty  were  the  prosecutors,  and  one  of  the  council  must 
e  taken  to  have  acted  as  a  judge  in  considering  the  case 
before  granting  the  summons.  The  two  cases  are  in  prin- 
ciple iindistinguishable.  This  is  the  case  of  an  information 
laid  by  the  prosecutors  before  one  of  themselves. 

The  late  Lord  Chief  Justice  was  of  the  same  opinion  when 
the  case  was  heard,  and  I  have  no  reason  to  suppose  that  he 
changed  it  afterwards.     The  rule  must  be  discharged. 

Rule  discharged. 

Solicitors  for  prosecution  :  Gregory^  Rowcliffes  &  Rawle^ 
for  Brewis,  St.  Helen's. 

0)  4  Q.  B.  D.,  832:  28  Eng.  R.,  784.         See  ante,  p.  330;  28  Eng.  R.,  785  note. 
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Deo.  11.  ISSO— (C.A.).  Q.B.D. 
[IN  THE  COURT  OF  APPEAL.] 

171]  *RoYLE  V.  Busby  &  Sox. 

rraclitt—SAfriff'i  Officer— iborli lie  Eiecuiion—Pottetsion  iloyug—  Who  UahU  lo  pa<i. 

Ttie  solicitors  or  a  judgment  creditor,  in  the  course  of  their  duty  as  Bach  solici- 
tors, lodged  B  writ  of  fi.  fa.  at  the  office  of  tlie  elierifT.  with  a  request  Tor  execution, 
^viug  however  no  iiMtnictions  us  to  the  Bt^lection  of  nay  particulnr  bailitf.  Tlie 
eherin  VTii])1uyed  one  of  his  ofRcei'S  to  execute  the  writ,  whicli  tlie  officer  tliereupna 
jiroceedcd  to  do.  On  un  action  being  brought  by  such  BherifTs  officer  Mjainst  the 
solicitors  of  the  judgment  creditor  to  recover  Ids  fees  for  enecuting  the  writ: 

Hrid  (flffirniin^  the  judgment  of  Bonen.  J.),  tliat  tlie  Bolicitors  were  not  liable  to 
puv  tlie  fi^a ;  thnt  thu  law,  afiart  from  a  contraet  to  pay  them  (express  or  implied), 
vast  no  such  ilabllily  upon  them;  and  that,  from  the  mere  fact  that  lliey  id  the 
ordinary  course  of  tlieir  duty  lodged  the  writ  at  the  BhuriiTs  office  for  execution,  no 
such  contract  could  be  implied, 

J/"o*ft<Ty  V.  3ta,,Kl!elJ {9  Q.  B..  754,)  followed. 

Jlreuvr  V.  Jonra  (lO  Ex.,  655.)  dissented  from. 

This  was  an  action  by  an  officer  of  the  sheriff  o(  Cheshire 
against  a  livm  of  solicitors,  to  recover  a  sum  of  ^28  lis., 
alleged  to  be  due  from  them  to  the  plaiiitiflE,  under  tiie  fol- 
lowing circumstances.  On  tlie  31st  of  Jul)',  1879,  the  de- 
fendants, who  had  acted  as  solicitors  for  tlie  plaintiffs  in  an 
action  brouglit  by  the  Stavely  Coal  and  Iron  Company 
against  a  company  of  the  name  of  W.  &  J,  Garforth,  Jjim- 
ited,  in  tlie  course  of  their  duty  as  such  solicitors,  lodged 
at  the  office  of  the  sheriff  of  Cheshire,  for  execution,  a  writ 
of  fieri  facias  issued  on  a  judgment  recovered  by  the  plain- 
tiffs in  such  action;  the  defendants,  however,  gave  no 
instructions  as  to  the  employment  of  any  particular  bailiff. 
Tlie  sheriff  employed  tlie  plaintiff  to  execute  (he  writ.  The 
plaintiff  accordingly  on  the  game  day,  31st  July,  entered 
on  the  premises  of  W.  &  J.  G-arfortli,  Limited,  and  seized 
their  goods. 

On  the  26th  of  July,  1879,  a  petition  to  wind  np  W.  &  J. 

Garfortli,  Limited,    had  been   presented  in  the  Chancery 

sion  of  the  High  Court.     But  at  the  time  of  the  ahove- 

tioned  seizure,  the  plaintiff  had  no  notice  of  such  pe- 

n. 

I  the  7tli  of  August,  an  order  was  made  by  the  E.v- 
J  chequer  *Division  staying  all  further  proceedings  in 
Eiction  of  the  Slaoely  Coal  and  Iron  Company  v.  J.  & 
'rarforlh  until  tlie  petition  slioiild  be  disposed  of,  and  a 
■  of  sucli  order  was  on  the  following  day,  August  8tli, 
;d  on  the  plaintiff.     On  the  26th  of  August,  tlie  plain- 
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tiff  being  in  doubt  whether  he  ought,  under  the  circum- 
stances, to  remain  in  possession  or  withdraw,  wrote  to  the 
defendants  for  instructions,  but  to  that  letter  he  received  no 
reply. 

Oil  the  7th  of  November,  an  order  was  made  by  the 
Chancery  Division,  ordering  W.  &  J.  Garforth,  Limited,  to 
be  wound  up. 

The  plaintiff,  having  received  no  instructions  to  withdraw, 
continued  in  possession  until  the  17th  of  November,  when 
he  was  served  with  a  copy  of  the  winding-up  order;  he 
thereupon  withdrew,  without  having  sold  any  of  the  goods 
seized  under  ih^fl.fa.  The  plaintiff  then  sued  the  defend- 
ants for  his  levy  fee,  and  for  110  days'  possession  money  in 
respect  of  possession,  from  the  31st  of  July  to  the  17th  of 
November. 

Tlie  action  was  tried  at  the  Manchester  Spring  Assizes, 
1880,  before  Bowen,  J.,  without  a  jury. 

His  Lordship,  on  further  consideration,  gave  judgment 
for  the  defendants,  on  the  ground  that,  the  execution  hav- 
ing proved  abortive,  no  beneficial  service  had  been  rendered 
by  the  plaintiff. 

The  plaintiff  appealed. 

Bigham^  for  the  plaintiff:  Two  questions  arise  for  deci- 
sion in  this  case.  Tlie  first  is  whether  the  action  is  brought 
between  the  right  parties,  whether,  that  is  to  say,  the  proper 
person  to  sue  in  such  a  case  is  the  bailiff  who  did  the  work, 
or  the  sheriff  who  employed  him,  and  further,  whether  the 
proper  person  to  be  sued  is  the  execution  creditor  or  his 
solicitor. 

The  cases  of  Foster  v.  Blakelock  (')  and  Walbank  v.  Quar- 
ierman{^\  are  authorities  for  the  proposition  that  the  solici- 
tor of  the  execution  creditor  is  the  proper  person  to  be  sued, 
though  it  must  be  admitted  that  they,  to  a  certain  extent, 
turned  on  the  fact  of  the  selection  of  a  particular  bailiff  by 
the  defendant.  The  case  of  Brewer  v.  Jones  {*),  however; 
went  a  step  further.  There  the  *bailiff  was  not  spe-  [173 
cialiy  selected  by  the  solicitor,  but  the  solicitor  was,  never- 
theless, held  liable.  The  solicitor  has  no  authority  to 
pledge  his  clients'  credit ;  he  then  is  the  proper  person  to 
be  sued.  But  is  the  bailiff  the  right  person  to  sue?  It  is 
contended  that  a  contract  of  employment  arises  between 
the  solicitor  and  the  bailiff  from  the  mere  fact  of  the  lodg- 
ing by  the  former  of  the  writ  of  fi,fa,  at  the  sheriff' s  office, 

(»)  5  B:  «fc  C,  828.  (»)  8  C.  B.,  94.  (»)  10  Ex.,  655. 
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with  a  request  that  it  should  be  executed  ;  and  tliat  Breicer 
V.  Jones (^)  ia  an  autlioiiry  that  the  sheriff  is  the  agent  of 
the  solicitor  to  select  the  bailiff. 

The  second  question,  which  is  the  only  one  which  was 
argued  before  Bowen,  J.,  is  whether  the  plaintiff  is  entitled 
to  liis  fees  notwithstanding  that  the  execution  proved  abor- 
tive. The  learned  judge  decided  this  question  in  the  defend- 
ants' favor  on  the  anlhority  of  Cole  v.  TVrryOand  Newman 
V.  MeiTimanl^).  But  those  were  cases  in  which  ihe  goods 
seized  bv  the  sheriffs  officer  were  not  the  goods  of  the  judg- 
ment debtor  at  all,  and  therefore  have  no  application  to  such 
a  case  as  the  present,  in  which  the  goods  seized  were  at  the 
date  of  the  seizure  the  property  of  the  judgment  debtors, 
AV.  &  J.  Garforth,  Limited,  the  winding-up  order  not  hav- 
ing then  been  made,  and  the  goods  consequently  not  having 
at  that  time  vested  in  the  official  liquidator.  It  is  true  that 
when  once  the  winding-up  order  was  made,  the  execution 
was  void  to  all  intents  and  purposes  by  virtue  of  s.  163  of 
the  Companies  Act,  1862.  But  until  that  event  happened 
there  was  always  a  chance  of  the  petition  being  dismissed, 
and  therefore  the  levy  by  the  plaintiff  and  his  remaining  in 
possession,  at  all  events  up  to  the  date  of  the  winding-up 
order,  were  beneficial  to  the  defendants  in  this  sense,  that 
they  conferred  on  them  the  chance  of  reaping  the  fruits  of 
their  J/?. /Vx.  The  way  in  which  events  subsequently  turned 
out  cannot  affect  the  question.  The  plaintiff  therefore  con- 
tends that  the  cases  relied  on  by  Bowen,  J,,  do  not  apply, 
and  that  even  if  they  do  he  was  wrong  in  holding  that  the 
services  rendered  were  not  beneficial, 

Heiin  Collins,  for  the  defendants:  First,  as  to  the  parties. 
The  cases  of  Mayhery  v.  Mansfield{')  and  Seal  v.  Hud- 
174]  son  (')  are  *directly  in  point  in  Ihe  defendants'  favor, 
and  show  that  an  attorney  who  does  nothing  more  than 
lodge  a  writ  for  execution  at  the  sheriff's  office  is  not  per- 
sonally liable  for  the  fees.  The  only  authority  cited  against 
the  defendants  is  Brewer  v.  Jones  i^).  Bat  that  case  pur- 
ported to  be  decided  on  the  authority  of  Walbank  v,  Quar- 
termani'),  in  which  case  the  attorney  himself  engaged  the 
TiUintJiT      ^■•■"wer  Y.  JoJies {')  must  be  regarded  as  wrongly 

!Cond  question,  the  defendants  contend  that 
IS  any  real  possibility  of  benefit;  the  possi- 

(')  OQ.  B,.  TM. 
847.  (')  4  J).  A  L,  760. 

,  307.  C)  3  C.  B  ,  94. 
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bility  of  the  petition  being  dismissed  was  so  remote  as  not 
to  amount  to  a  practical  possibility  at  all.  But  even  if 
there  was  a  possibility,  the  risk  of  its  ultimately  failing 
should  be  run  by  the  sheriff's  officer,  not  by  the  defendants. 

Bigham  was  heard  in  reply. 

Lord  Selbokne,  L.C:  This  appeal  raises  the  question 
whether  a  sheriff's  officer  can  maintain  an  action  for  his  fees 
and  possession  money  a^i^ainst  the  solicitor  of  an  execution 
creditor,  where  the  solicitor  has  done  nothing  more  than  de- 
liver a  writ  of  fieri  facias  to  the  sheriff  for  execution  ? 

It  is  not  contended  that  the  law,  apart  from  contract  (ex- 
press or  implied),  casts  any  such  liability  upon  the  solicitor. 
The  sheriff  is  an  officer  of  the  law,  with  subordinate  officers 
of  his  own  appointment,  for  whose  acts  and  defaults  he  is 
responsible.  He  and  his  officers  are,  by  statute,  entitled  to 
certain  fees,  but  the  statute  does  not  say  that  the  solicitor 
of  the  execution  creditor  is  to  pay  them  ;  and,  whatever  the 
remedy  for  them  may  be,  when  the  proceeds  of  an  execu- 
tion are  insufficient,  there  is  no  reasonable  ground  on  which 
it  can  be  implied  that  the  solicitor,  who,  in  the  proper  and 
ordinary  course  of  his  duty  to  his  client,  simply  delivers  a 
writ  to  the  sheriff  for  execution,  thereby  enters  into  a  per- 
sonal contract  to  pay  such  fees. 

It  was  held,  in  several  cases  which  preceded  Brewer  v. 
Jones  {^\  that  a  request  by  the  solicitor  that  a  particular 
bailiff  might  be  employed  to  execute  the  writ  was  evidence 
of  a  contract  by  him  to  pay  that  bailiff's  fees  and  possession 
money  ;  and  in  one  of  *  those  cases,  Foster  v.  Blake-  [175 
locki^)^  the  distinction  was  expressly  pointed  out  by  Mr. 
Justice  Bayley  between  such  a  state  of  circumstances  and 
that  which  exists  where  the  solicitor  merely  delivers  the 
writ  for  execution  to  the  sheriff.  Mayhery  v.  Mansfield {^) 
and  Seal  v.  Hudson  {^)  were  cases  in  whicli  there  was  in  fact 
nothing  more  than  the  delivery  of  the  writ  to  the  sheriff, 
and  in  both  those  cases  it  was  held  that  there  was  no  evi- 
dence of  any  contract,  and  that  the  solicitor  was  not  liable. 

In  Brewer  v.  Jones  {')  the  Court  of  Exchequer  arrived  at 
an  opposite  conclusion,  upon  the  authority  (as  it  considered) 
of  Walban/i  v.  Quarterinan  (^)  \  and  it  is  remarkable  that 
the  j udges  who  pronounced  that  decision  themselves  regarded 
it  as  at  variance  with  sound  principle,  and  only  justified  it 
by  that  (supposed)  precedent.  Walbank  v.  Quarterman  C), 
however,    was  decided    upon    the  authority   of  Foster  v. 

(')  10  Ex.,  655.  (»)  9  Q.  B.,  754. 

(«)  5  B.  &  C,  328.  {*)  4  D.  &  L.,  760. 

(5)  3  C.  B.,  94. 
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BlaJcelock  {^\  in  which  the  distinction  already  noticed  was 
pointed  out,  and  it  was  determined  upon  a  state  of  facts 
similar  to  that  which  existed  in  Foster  v.  Blakelock  (').  It 
is  therefore  no  precedent  at  all  for  Brewer  v.  Jones {^\ 
which  thus  stands  self- condemned  as  against  sound  princi- 
ple, and  is  opposed  to  the  judgment  of  a  court  of  co-ordi- 
nate jurisdiction,  and  of  equal  authority,  in  Maybery  v. 
Mansfield  (').  We  have  no  hesitation  in  following  Maybery 
V.  Mansfield  {*)  in  preference  to  Brewer  v.  Jones  {^), 

This  point  (which,  on  account  of  the  state  of  authority, 
was  not  argued  before  Bo  wen,  J.),  is  sufficient  to  dispose  of 
the  present  appeal  against  the  appellant.  But  it  would  not 
be  right  to  pass  over  without  notice  the  ground  on  which 
the  judgment  of  that  learned  judge  proceeded,  which  was 
founded  upon  the  opinions  expressed  by  Bramwell  and 
Martin,  BB.,  in  Newman  v.  Merrbnan  (*),  to  the  effect  that 
a  sheriff's  officer  cannot  recover  his  fees  from  a  solicitor 
when  the  execution  has  proved  practically  abortive  and  un- 
fruitful. Those  opinions  were  expressed  in  a  case  in  which 
the  goods  seized  were  not  the  property  of  the  judgment 
debtor,  and  I  think  it  would  be  an  error  (on  the  assumption 
of  a  contract  by  the  solicitor  to  pay  the  sheriflTs  officer  what 
176]  lie  was  ^lawfully  entitled  to  receive)  to  extend  them 
to  any  case  of  a  different  kind.  In  the  present  case  the 
judgment  debtor  was  a  joint  stock  company,  against  which 
there  was  pending,  when  the  execution  was  issued,  a  peti- 
tion to  wind  up,  on  which  a  winding-up  order  was  afterwards 
made!  The  effect  of  that  winding-up  order  was  to  defeat 
the  execution,  by  the  operation  of  s.  163  of  the  Companies 
Act,  1862.  But  I  am  not  at  all  satisfied  that  it  was  the 
duty,  or  that  it  would  have  been  consistent  with  the  duty, 
of  the  sheriff's  officer  to  withdraw  from  possession,  without 
instructions  from  the  execution  creditor,  until  it  was  certain 
that  such  order,  whereby  the  title  of  the  judgment  debtor  to 
the  goods  might  be  displaced,  would  be  made  ;  or  that,  un- 
der such  circumstances,  he  would  lose  his  right  to  recover 
his  lawful  fees  from  any  person,  solicitor  or  not,  who  might 
have  contracted  to  pay  them. 

Baggallay,  L.J.:  I  am  of  the  same  opinion.  I  confess 
I  should  hardly  feel  inclined  to  draw  the  conclusion  which 
was  drawn  by  Bowen,  J.,  that  there  had  been  no  beneficial 
service  by  the  plaintiff.  The  first  point,  however,  is  suffi- 
cient to  decide  the  case. 

(')  5  B.  <fe  C.  828.  (»)  9  Q.  B.,  754. 

(«)  10  Ex.,  655.  (*)  26  L.  T.  (N.S.),  39. 
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Brett,  L. J.:     I  agree  on  the  first  point ;  on  the  second  I 
express  no  opinion. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiff :  Cheater  &  Co. 

Solicitors  for  defendants :  Palmer^  Bull  &  Fryei\ 

See  21  Eng.  Rep.,  553  note  ;  23  id.,  entitled  to  one  half  the  commissiou  he 

211  note  ;  10  Alb.  L.  J.,  197.  would  have  been  entitled  to,  if  he  had 

One  Huntington,  after  the  recovery  sold    the    property  and  collected   the 

of  a  judgment  against  him  by  the  de-  money. 

feudant  and  shortly  before  the  issuing  The  execution  in  this  case  was  for 

of  an  execution  thereon  to  the  sheriiT,  $6,128.70  and  interest  and  costs.     The 

executed  and  delivered  to  an  assignee  property  levied  on   was  worth   |!800. 

an  assignment  for  the  benefit  of  cred-  Half  commission  is  allowed  on  the  $300: 

itors.    but  at  the  time  the  execution  Lipstine  t,  Campbell,  14  Bush  (Ky.), 

was  received  the  assignment  had  not  417. 

been  recorded,   nor  had  the  assignee  Two    extents    issued    into  different 

given  a  bond  or  taken  possession  of  the  counties  for  the  same  debt  :  both  sher- 

property.     The  sheriff,  under  the  di-  iffs  seized  goods  ;  the  debt  was  paid  to 

rectiou  of  the  attorney   for  the  judg-  the  one   before   a  venditioni   exponas 

iiient  creditor,  levied  on  certain  of  the  issued    to  either.     He  shall  have  the 

property  assigned  by  Huntington,  but,  whole  poundage.     But  where  the  debt 

in  accordance  with  further  directions  is  paid  to  the  officers  of  the  crown  im- 

from  the  attorney,  took  no  farther  pro-  mediately,  although  upon  compulsion 

ceedings.     Subsequently  the  property  of  the  one   levy,  the  poundage  shall 

was  sold  by  the  assignee  and  a  portion  be  apportioned  between  the  sheriffs : 

of  the  proceeds  applied  to  the  payment  The  King  v.  Barber,  3  Anstruther,  717. 

of  defendant's  judgment.  Upon  taxation  by  the  judge,  the  sher- 

In  an  action  by  the  sheriff  to  recover  iff's  bill  was  allowed  $32.13  for  keeper's 

poundage  on  the  value  of  the  property  fees  (in  charge  of  a  schooner  levied 

so  levied  on,  not  exceeding,  however,  upon).     Held,   that  this  allowance  to 

the  amount  collectible  under  the  exe-  the  sheriff  was  erroneous.     The  statu- 

cation  ;  held,    that    he    was    entitled  tory  fees  and   poundage  allowed  to  a 

thereto  :  Benedict  v.  Wright,  19  Hun,  sheriff  are  in  full  compensation  for  his 

27.  services  and  expenses  in  executing  the 

The  defendant  in  this  action  having  writ.     He  is  not  entitled  to  charge  for 

been  arrested  by  the  sheriff  under  an  the  sevices  of  a  keeper  in  charge  of 

execution  ag^ainst   his  person,    issued  the    property   levied   upon   (Crofut  v. 

upon  a  judgment  recovered  against  him,  Brandt,  58  N.  Y.,  106). 

the  plaintiff  served  upon  the  slieriff  Townsend  v.  Ross,  45  N.  Y.  Sup.  Ct. 

the  following  notice  :  "  You  are  hereby  R. .  447. 

authorized  and  requested  to  release  and  If,  after  the  levying  of  an  execution 

discharge   from  imprisonment  the  de-  under  a  judgment,  tlie  judgment  on 

fendant,   Albert   Falk,   in    the  above  appeal  be  moiiified  by  reducing  it  in 

entitled  action,   upon  his  paying  and  amount,  the  sheriff  is  only  entitled  to 

satisfying  all  your  legal  fees,  charges  collect  his  fees  on  the  amount  of  the 

and  expenses  under  and  upon  the  or-  judgment  as  modified,  even  though  he 

ders  of  arrest   and  execution  herein,  has  never  released  his  original  levy  : 

under   which    the    defendant,    Albert  Dole  v:  N.  Y.  Central,  etc.,   1  Buffalo 

Falk,  is  now  in  your  custody."     Held,  Superior  C-'t.  R.,  2U1. 

that  the    sheriff   was  entitled   to  his  The  sheriff  who  employs  a  jailer,  and 

poundage  upon  the  execution,  and  that  not  the  county,  is  liable  for  payment 

the  defendant  was  not  entitled   to   be  for  his  services. 

released  from  custody  until  he  had  paid  The  salary  provided  by  law  to  be 

the  same:   Ryle  v.  Falk,«24  Hun,  255,  paid  the   sheriff  is  intended  as  a  full 

60  How.  Pr.,  51(1  compensation  for  all  services  for  which 

When   an    execution   is   levied    and  payment  is  not  otherwise  provided,  and 

staid,  the  officer  making  the  levy  is  he  cannot  recover  for  services  he  may 

29  Eng.  Rep.  70 
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render  as  jailer :    McDonald  «.  Wood-  gave  a  release  of  this  judgment,  the 

bury  County,  48  Iowa,  404.  record  entry  being  "  for  value  received. 

Lands  were  conveyed  to  a  mortgagee  H.  releases  from  the  Hen  of  this  judg- 

jn   consideration   of    his   cancelling  a  ment  the  real  estate  of  *  *  *  but  does 

mortgage  thereon  given  by  the  grantor  not  satisfy  the  judgment."     Held,  that 

and  his  wife.     They  fraudulently  con-  this  record  gave  sufficient  notice  of  an 

cealed  the  existence  of  a  judgment  ob-  implied  breach  of  trust  to  make  in- 

tained  against  them  by  collusion,  and  quiry  a  duty,  and  a  purchaser  must  be 

levied  on  the  premises  the  day  before  affected    thereby,   and  that  a   release 

the  transfer :  Held,  that  the  cancella-  thus  executed   did  not  discharge  the 

tipn  should  be  set  aside  and  the  lien  of  lien  of  the  judgment :  Kirk's  Appeal, 

the  mortgage  re  imposed  on  the  lands  ;  87  Penn.  St.  R.,  243 ;  S.  C,  30  Am.  11. , 

and  that  the  judgment  creditor  be  re-  357-358  n. 

strained  from  selling  the  premises  ex-  The  transfer  of  a  promissory   note 

cept  subject  to  the  mortgage  :    Young  carries  with  it  the  mortgage  executed 

V.  Hill,  31  N.  J.  Eq.,  429.  to  secure  it,  and  the  mortgagee,  after 

A   mortgagee  of  land,  to  correct  a  the  transfer  of  the  note,  has  no  such 

mistake  in  his  mortgage,  discharged  it  control  over  the  security  that   he  can 

of  record  and  took  a  new  mortgage,  in  discharge  or  impair  it  to  the  prejudice 

ignorance  that  an  intervening  mortgage  of  the  transferee.     The  assignee  of  a 

had  been  given  and  recorded.     After  promissory  note  is  not  chargeable  with 

knowing  the  facts  he  sold  the  land  un-  the  fraud  of  the  mortgagee  in  procnr- 

der  the  power  contained  in  his  mort-  ing  the  registry  of  a  mortgage  executed 

gage,   bought  it  himself,  brought  an  to  secure  it:  Vandercook  i).  Baker,  48 

action  against  the  mortgagor  to  recover  Iowa,  199. 

the  balance  remaining  unpaid  on  the  A  mortgagee  may.  release  part  or  the 

mortgage  note,  obtained  judgment,  and  vrhole  of  the  mortgaged  premises  with- 

.on  execution  sold  all  the  property  of  out  inquiring  whether  a  junior  incnm- 

the  mortgagor.     Held,  that  he  could  brancer  has  intervened.     It  is  the  duty 

not,  after  all  this,  maintain  a  bill  in  of  the  latter,  if  he  intends  to  claim  an 

equity  against  the  mortgagor  and  the  equity  through  the  prior  incumbrance, 

other  mortgagee,  to  have  the  discharge  to  give  the  holder  notice,  so  that  he 

of  the  first  mortgage  cancelled:  Childs  may  act  with  his  own  understandingly; 

V.  Stoddard,  130  Mass.,  110.  and  if  he  fails  to  do  so,  the  conseqnen- 

Where  a  discharge   of  mortgage  is  ces  of  his  neglect  must  be  visited  on 

given   on  the  receipt  of  less  than    is  himself. 

due,  by  reason  of  an  erroneous  compu-  The  possession  of  one  lot  of  a  piece 
tation  of  interest,  it  is  not  a  matter  of  of  ground  for  the  erection  of  a  build- 
course  for  equity  to  interfere  after-  ing,  when  the  whole  piece  is  covered 
wards  to  correct  the  error.  by  a  prior  mortgage,  and  the  fact  that 

Where  a  circumstance  appeared  in  a  builder  is  actually  at  work  construct- 
the  case  which  would  render  it  inequi-  ing  said  building  are  not  notice  to  the 
table  for  the  holder  of  the  mortgage  to  holder,  the  duty  of  inquiry  as  to  the  ex- 
collect  the  full  amount  of  interest,  a  istence  of  the  lien,  or  give  the  builder 
court  of  equity,  irrespective  of  strict  an  equitable  right  to  insist  upon  a  re- 
legal  rights,  will  decline  to  interfere  on  duction  of  the  mortgage  debt  propor- 
his  behalf:  Wright  v.  Garrison,  40  ti  on  ate  to  the  value  of  another  lot  or 
Mich.,  50.  lots  released  from  the  mortgage:  Mcll- 

Where  an  attorney-at-law  releases  a  vain  tj.  Mutual  Assurance  Co.,  93  Penn. 

i'udgmentof  his  clients  without  their  St.  R.,  30. 

:nowledge  or  consent,  such  release  is  Where  a  judgment  creditor  levies  his 

a  fraud  upon  them,  and  does  not  dis-  execution  upon  personal  property,  it  is 

charge  the  lien  of  the  judgment.  not  such  a  satisfaction  as  will  release 

M.   assigned  a  judgment  to  H.,  an  the    lien  of  his  Judgment  upon    real 

attorney-at-law,   "to  be  held  by  H.  as  estate,  nor  postpone  it  to  the  lien  of 

collateral  security  for  the  payment  of  junior  judgments, 

the  claim  of  B.  &  K.,  for  which  claim  Whereone  who  had  a  judgment  sixth 

I  have  this  day  given  to  the  said  B.  &  in  order,  and  by  his  execution  had  the 

K.  three  promissory  notes."     This  as-  second  lien  on  the  personalty,  purchas«*d 

signment  was  recorded.    H.  afterwards  the  first  judgment  and  releafsed  the 
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levy  of  the  first  execution  on  the  per-  execution  and  the  judgment  satisfied, 

Bonalty,  and  levied  the  one  issued  on  the  satisfaction   may  be  vacated,   but 

the  junior  judgment  on  the  same  prop-  'the  rule  will  not  be  applied  >vhere  the 

erty,  and   satisfied   the  last  judgment  debtor  had  a  title  or  interest,  but  not  a 

by   levy   and  sale   of  the  personalty;  valuable  one.     The  purchaser  takes  at 

held,  that  the  first  judgment  was  nei-  his  own  risk:    Holtzinger  v.  Edwards, 

ther  satisfied  nor  postponed  to  the  lien  51  Iowa.  383,   1   North   Western   Re- 

of  the  intervening  judgments  :  Burke's  porter,  GOO,  bottom  p. 

Appeal.  89  Penn.  St.  li.,  398,  1  Week.  An  execution  in  favor  of  the  plaintilT 

Jur.,  67,  72  note.  was  levied  on  a  piece  of  land,  and  the 

In  the  absence  of  legislation  to  the  execution  returned  satisfied.  The  land 
contrary,  a  court  has  the  discretion  to  proved  to  be  subject  to  the  debts  of  an 
permit  an  officer  to  amend  a  return  estate  to  which  it  had  belonged,  and 
with  or  without  notice,  and  at  any  time  was  afterwards  sold  by  order  of  the 
after  the  date  thereof,  so  as  to  bind  the  probate  court  to  pay  the  debts.  There 
parties  to  the  action,  or  those  claiming  were  reasons  for  regarding  the  order  of 
uuder  them  as  privies.  But  a  court  sale  as  defective,  but  it  was  not  void, 
cannot  authorize  a  return  to  be  amend-  Held,  in  an  action  of  debt  on  the  judg- 
ed so  as  to  aflect  the  rights  of  third  ment: 

])ersons,  acquired  in  good  faith  prior  1.  That  if  the  sale  was  valid,  it  vested 

to  such  amendment.     An  amended  re-  a  title  in  the  purchaser  over  that  of 

turn,  as  between  the  parties  to  the  ac-  the  plaintiff. 

tion  of   their  privies,    whether  made  2.  That  the  order  of  sale,  if  defec- 

with  or  without  notice,  cannot  be  ques-  tive,  was  good   until   set  aside  on  ap- 

tioned  by  them  collaterally:  Kickards  peal. 

t.  Ladd,'8  American  Law  Kecord,  264.  3.  That  it  was  not  the  duty  of  the 

An  order  setting  aside  a  foreclosure  plaintiff,   for  the   purpose  of  protect- 

sale,  and   opening  the  case,  cannot  be  ing  his  own  title,    to   have   taken   au 

made  without  bringing  in  such  tliird  appeal. 

l^ersons  as  have  acquired  rights  under  4.  That   the  levy  of  the   execution 

the  sale  :    Jewett  v.  Morris,  41  Mich.,  proving  to  be  fruitless,  the  judgment 

68^).  was  unsatisfied,  and  an  action  of  debt 

Where  property,  to  which   a  judg-  upon  it  could  be  maintained  :  Clarkson 

ment  debtor  has  no  title,  is  sold  on  v.  Beardsley,  4o  Conn.,  196. 


[6  Queen's  Bench  Division,  182.] 
Nov.  29,  1880— C.P.D. 


*Graingek,  Appellayit;  Aynsley  &  Co.,  lie-    [182 

spondents, 

Bromley,  Appellant ;  Tams,  Respondent. 

Emplovfrs  and  Workmen  Act,  1875  (38  &  39  Vict.  c.  90),  *».  4,  10—"  Worknmyi"— 
J'oiUr'8  rrinter — Breach  of  hU  Contract  through  Strike  of  Assistants  crnptoyed  by 
him. 

By  the  Employers  and  Workmen  Act,  1875  (38  &  39  Vict.  c.  90).  a.  4,  "a  dispute 
Tinder  tliis  act  between  an  employer  and  a  workman  may  be  heard  and  determined 
by  a  court  of  summary  juritwliction,  and  such  court,  for  the  purposes  of  this  net.  shall 
be  deemed  to  be  a  court  of  civil  jurisdiction  "  limited  to  £10.  By  s.  10,  "  In  thi^  act 
the  pxpressi<Mi  *  workman,'  .  .  .  means  any  person  wlio,  being  a  laborer,  servant  iu 
husbandry,  journeyman,  artificer,  handicraftsman,  minor,  or  otherwise  engaged  in 
manual  labor,  .  .  .  has  entiTcd  into  or  works  under  a  contract  wi(h  an  employer, 
whether  the  contract  be  ...  a  contract  of  service  or  a  contract  personally  to  exe- 
cute anv  Mork  or  labor." 
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The  expresaion  "  court  of  summary  jurisdiction  **  means  {inter  alia)  a  stipendiary 
magistrate : 

/)e/d,  that  a  potter's  printer,  under  a  contract  with  his  employers  to  do  work  in 
whicli  he  was  assisted  by  "  transferrers  "  whom  he  himself  engaged  and  paid,  was  a 
**  workman '  within  the  act,  and  liable  in  proceedings  before  a  magistrate  to  pay 
damnges  for  a  breach  of  his  contract  with  his  employers,  caused  by  his  transferrers* 
refusal  to  do  the  work,  although  he  ^'as  ready  and  willing  to  do  it. 


[6  Queen's  Bench  Division,  190.] 

Dec.  18,  1880— (C.A.),  C.P.D. 

[IN  THE  COURT  OF  APPEAL.] 

190]  *MlLLINGTON  V.    LORING. 

Practice — Pleading — Breach  of  Promise  of  Marriage — ^Mcial  Damage — Matter  of 
Aggravation — Averment  of — Rtdet  of  Court,  1875,  Order  xix,  rule  4  ;  Order  xxvir, 
rtde  1. 

A  statement  of  claim,  after  alleging  a  promise  by  the  defendant  to  marry  the 
plaintiff,  went  on  to  allege  in  paragraph  4,  that,  "  the  plaintiff  relying  upon  the 
said  promise  permitted  the  defendant  to  debauch  and  carnally  know  her,  whereby 
the  defendant  infected  her  with  a  venereal  disease."  It  then  alleged  a  breach  of  the 
said  promise.  An  order  having  been  made  at  chambers,  to  strike  out  paragraph  4  of 
the  claim: 

Htldy  reversing  the  decision  of  the  Common  Pleae  Division,  that  the  order  was 
wrongly  made,  and  upon  two  grounds  ;  first,  that  the  facts  alleged  in  the  paragpraph 
complained  of,  were  "  material  facts  "  within  the  meaning  of  Order  xrx,  rule  4,  and 
as  such  were  properly  pleadable  ;  and  secondly,  that,  even  if  they  were  not,  the 
court  had  no  power  to  strike  the  paragraph  out,  the  statements  therein  neither  being 
scandalous  nor  tending  to  prejudice  or  embarrass  the  fair  trial  of  the  action  within 
the  meaning  of  Order  xxvii,  rule  1 . 

Statemp:nt  of  claim  alleged  a  promise  by  the  defendant 
to  marry  the  plaintiflf. 

Paragraph  4 :  That  the  plaintiflf  relying  upon  the  agree- 
ment permitted  the  defendant  to  debauch  and  carnally  know 
her,  whereby  the  defendant  infected  the  plaintiflf  with  a 
venereal  disease. 

Paragraph  5  alleged  a  breach  of  the  promise  of  marriage. 

The  defendant  applied  at  chambers  for  an  order  to  strike 
out  or  amend  paragraph  4  of  the  statement  of  claim.  The 
master  made  no  order.  On  appeal,  Hawkins,  J.,  ordered 
the  paragraph  to  be  struck  out. 

The  plaintiflf  appealed. 

Dec.  7,  1880.  Somervell,  for  the  plaintiflf:  Paragraph  4 
should  be  allowed.  Seduction  is  matter  of  aggravation  in 
actions  for  breach  of  promise  of  marriage,  Berry  v.  Da 
Costai^\  by  reason  of  the  plaintiflfs  '* prospects  of  marry- 
ing another  being  materially  lessened:"  per  Willes,  J.  ('). 

(')  Law  Rep.,  1  C.  P.,  331.  (»)  Law  Rep.,  I  C.  P.,  381,  at  p.  333. 
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And  matters  of  agjrravation  of  damage  ou«:bt  to  be  set  out 
on  the  pleadings :  Newinan  v.  Smith  (*);  Mayne  on  Damages, 
3d  ed.,  480;  Bracegirdle  v.  *Orford{^),  The  seduc-  [191 
lion  and  infection  are  "material  facts  on  which  the  party 
pleading  relies,"  and  therefore  the  statement  of  claim  must 
contain  them:  Order  xix,  rule  4.  If  not  pleaded,  evidence 
given  of  them  at  the  trial' would  be  a  surprise  to  the  defend- 
ant, and  he  might  object  to  it  on  that  ground. 

[Denman,  J.:  Could  you  allege  the  amount  of  means  of 
the  defendant  in  the  claim  ?]• 

Perhaps  not. 

[LiNDLEY,  J.:  Of  course,  if  you  allege  the  fact  of  seduc- 
tion and  infection,  the  defendant  would  be  able  to  set  out 
matters  to  meet  it  which  would  cause  scandalous  pleading.] 

But  not  such  as  should  be  struck  out  under  Order  xxvii, 
rule  1.  This  paragraph  cannot  "embarrass"  the  defend- 
ant, nor  "prejudice  the  fair  trial,"  for  the  fact  of  the  seduc- 
tion would  be  opened  to  the  jury  at  the  outset,  as  Berry  y. 
Da  Costa  (*)  shows  it  may  be  given  in  evidence. 

[Dexman,  J.:  The  seduction  was  alleged  by  the  declara- 
tion in  Berry  \,  Da  Costa  {*),  as  I  find  from  the  Weekly 
Reporter  (*).     But  perhaps  no  objection  was  made  to  it.] 

Or  it  was  regarded  as  proper  pleading.  The  defendant 
should  be  thankful  for  the  information  the  plaintiflf  gives 
him  of  what  she  means  to  prove  at  the  trial. 

F.  O,  Crump^  for  the  defendant:  The  declaration  in 
Berry  v.  Da  Costa  {*)  ought  to  have  been,  but  happened  not 
to  be,  objected  to.  That  case  is  no  decision  on  the  pleading 
point.  It  decides  only  that  the  evidence  of  seduction  is  ad- 
missible at  the  trial.  The  defendant  knowing  the  facts  of 
the  case,  does  not  want  the  information  in  paragraph  4.  It 
"embarrasses"  him.  He  is  left  in  doubt  whether  the  ac- 
tion is  for  breach  of  promise  of  marriage,  or,  indirectly,  for 
seduction.  If  he  pleads  to  the  seduction  the  issue  on  it 
must  go  to  the  jury,  although  the  plaintiff  herself  cannot 
in  law  maintain  an  action  for  it.  The  statement  is  "scan- 
dalous" within  the  meaning  of  the  rule. 

Denman",  J.:  I  am  of  opinion  that  the  decision  of  Haw- 
kins, J.,  was  right.  I  am  not  at  all  prepared  to  say  that  I 
do  *not  think  Order  xix,  rule  4,  applies  and  renders  [192 
it  improper  to  state  on  the  face  of  the  statement  of  claim 
such  facts  as  those  in  paragraph  4,  because  that  rule  pre- 
scribes that  every  pleading  shall  contain  a  statement  of 
"the'material  facts  on  which  the  party  pleading  relies;  but 

(>)  Salk.,  642.  (♦)  Law  Rep.,  1  C.  P.,  331. 

(»)  2  M.  &  S.,  77.  O  14  W.  U.,  279. 
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not  the  evidence  by  which  tliey  are  to  be  proved,"  and  I 
liave  more  than  a  doubt  whether  the  facts  in  paragraph  4 
are  not  merely  evidence  of  facts,  and  I  have  great  doubts 
whetlier  tliey  are  "  material  facts."  I  am  inclined  to  think 
that,  prima  facie^  the  order  was  intended  to  apply  to  such 
facts  as  are  material  to  the  cause  of  action  ;  if  the  action  is 
one  which  cannot  be  supported  without  special  damage, 
then  of  course  a  statement  showing  the  special  damage 
would  be  of  material  facts,  but  if  the  action  be  one  which 
can  be  supported  without  special  damage  then  it  appears  to 
me  that,  prima  facie  at  least,  the  rule  does  not  apply  to  a 
mere  statement  with  respect  to  the  amount  of  damages. 
Damages  could  always  be  proved  where  special  damage  was 
not  required  to  be  alleged,  without  any  allegation  of  those 
facts  on  the  pleadings.  In  Berry  v.  Da  Costa  (J)  the  court 
went  so  far  as  to  hold,  and  Mr.  Crump  admits,  that  evi- 
dence may  be  given  of  the  facts  stated  in  this  claim,  but  it 
seems  to  me  that  they  are  merely  evidence,  and  that  it  is 
not  necessary  to  set  them  out  as  material  facts  in  an  action 
for  breach  of  promise  of  marriage.  In  some  cases  tlie 
courts  have  no  doubt  held  that  where  the  character  of  a 
trespass  may  be  materially  altered  in  intensity  by  tlie 
mode  and  circumstances  in  which  the  damage  for  which  the 
action  of  trespass  is  brought  was  done,  those  matters  of 
aggravation  must  be  stated  so  as  to  give  the  defendant  an 
opportunity  of  meeting  them;  and  it  might  be  held, 
although  I  can  find  no  authority  for  it,  that  in  the  peculiar 
action  for  breach  of  promise  of  marriage,  which  though  an  ac- 
tion of  contract  in  form  has  some  of  the  incidents  of  an 
action  of  tort,  the  principle  might  also  apply.  But,  on  full 
consideration,  I  doubt  whether  it  would  be  so  held,  and 
whether  it  would  not  be  decided  under  Order  xix,  rule  4, 
that  the  allegation  in  question  violated  the  rule  as  not  bein^ 
a  concise  statement  of  the  material  facts,  but  a  statement 
introducing  evidence  tending  to  swell  damages.  It  is,  how- 
ever, unnecessary  to  pronounce  any  final  decision  on  that 
193]  point,  because  *I  am  clearly  of  opinion  that,  having 
regard  to  the  nature  of  the  allegations  in  paragraph  4,  they 
are  allegations  which,  if  not  '*  scandalous"  under  the  cir- 
cumstances, at  least  "tend  to  prejudice"  and  ''embarrass 
.  .  .  the  fair  trial  of  the  action."  It  is  an  action  for  breach 
of  promise  of  marriage,  and  to  import  into  it  this  statement 
of  seduction  to  whicli  the  plaintiff  herself  admits  she  was 
party,  and  still  more  to  follow  that  up  with  allegations  of 
vile  consequences  having  ensued  by  reason  of  the  conduct 

0)  Law  Rep.,  1  C.  P.,  331. 
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of  the  parties,  and  so  to  thrust  against  the  defendant  two 
actions  instead  of  one,  and,  under  color  of  an  action  for 
breach  of  promise,  bring  an  action  which  could  not  be 
brought  by  herself,  is  of  course  '^  embarrassing  the  fair  trial 
of  the  action"  of  breach  of  promise.  No  doubt  evidence 
may  be  given  of  the  whole  conduct  of  the  defendant.  But 
it  may  happen  at  the  trial  that  allegations  such  as  these, 
although  made  in  the  first  instance,  are  not  insisted  on,  be- 
cause the  parties,  thinking  the  matter  over  before  the  trial, 
liave  taken  the  view  that  by  insisting  on  them  the  plaintiff 
might  really  diminish  and  not  increase  the  damages  by 
showing  that  she  behaved  lightly  and  improperly  during 
the  promise  of  marriage.  The  two  matters  alleged  are  so 
different,  and  the  allegations  in  paragraph  4  so  tend  to  prej- 
udice the  case  from  the  very  opening  of  the  pleadings,  and 
would  so  greatly  embarrass  the  fair  trial  of  the  action,  that 
I  think  the  paragraph  ought  not  to  be  allowed. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  My  reason  for 
holding  that  opinion  is,  that  this  is  an  action  of  an  entirely 
anomalous  kind.  As  a  general  principle  it  appears  to  me 
that  each  party  should  deal  with  the  other  by  putting  into 
their  respective  pleadings  everything  necessary  to  constitute 
the  cause  of  action  or  the  defence  ;  and  in  many  cases  it  is 
open  to  no  inconvenience,  but  it  is  fair  and  right  that  the 
party  should  do  even  a  little  more ;  for  example,  to  state  in 
an  action  for  trespass  what  he  intends  to  rely  on  by  way  of 
aggravation  of  damage,  that  is  often  done.  If  this  were  an 
action  for  seduction  brought  by  the  father,  I  doubt  whether 
anyj'udge  would  strike  out  paragraph  4,  for  though  not 
essential  to  the  cause  of  action,  it  might  as  well  be  left  in. 
But  this  is  a  case  of  a  totally  different  kind.  Every  judge 
who  has  tried  such  an  action  knows  the  difficulty  of  keeping 
*the  matters  distinct,  and  preventing  the  jury  from  [194 
confusing  the  two,  and  if  we  allowed  this  pleading  that  dif- 
ficulty would  be  increased  tenfold.  The  learned  counsel  for 
the  plaintiff  says  that  the  defendant  would  thank  her  for 
the  information  given  in  paragraph  4.  He  does  not.  He 
knew  it  perfectly  well.  It  is  precisely  a  case  where  the  de- 
fendant is  embarrassed,  and  on  that  ground  alone  I  am  for 
striking  it  out.  Mr.  Somervell  says  that  it  is  only  fair  to 
let  the  defendant  know  what  is  to  be  proved,  so  as  not  to 
spring  it  on  him  at  the  trial.  I  feel  that,  and  the  question 
is  how  to  deal  with  it.  One  way  is  to  give  him  notice  be- 
forehand that  the  plaintiff  intends  to  prove  the  fact  of  the 
seduction  at  the  trial.  If  no  such  notice  were  given,  it  is 
possible  that  the  learned  judge  might  adjourn  the  case. 
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Something,  of  course,  ought  to  be  done  to  avoid  taking  the 
defendant  by  surprise.  Under  ordinary  circunustances,  I 
think,  this  would  be  the  right  course,  but  this  action  is  en- 
tirely anomalous,  and  under  the  circumstances  I  am  of 
opinion  that  the  paragraph  ought  to  be  struck  out. 
The  plaintiff  appealed. 

Dec.  18.     Somervell^  for  the  plaintiflf. 

F.  0.  Crump^  for  the  defendant. 

Lord  Selborne,  L.C.:  We  have  arrived  at  a  different 
conclusion  from  that  arrived  at  by  the  court  below.  Two 
questions  here  arise  ;  the  first  is  whether  the  matters  alleged 
in  paragraph  4  were  properly  pleaded  under  Order  xix, 
rule  4 ;  if  they  were,  then  the  court  was  wron^  in  striking 
the  paragraph  out.  The  rule  provides  that,  ''Every  plead- 
ing shall  contain  as  concisely  as  may  be  a  statement  of  the 
material  facts  on  which  the  party  pleading  relies."  If 
those  words,  "material  facts,"  are  to  be  confined  to  mat- 
ters which  are  material  to  the  cause  of  action,  that  is  to 
say,  facts  which  must  be  proved  in  order  to  establish  the 
existence  of  the  cause  of  action,  then  no  doubt  the  facts  in 
this  paragraph  were  not  properly  pleaded.  But  in  my 
opinion  those  words  are  not  so  confined,  and  must  be  taken 
to  include  any  facts  which  the  party  pleading  is  entitled  to 
195]  prove  at  the  trial.  Now  *on  the  trial  of  an  action  of 
breach  of  promise  of  marriage  the  plaintiflf  is  entitled  to 
give  evidence  of  the  fact  of  seduction  by  the  defendant. 
For  that  the  case  of  Berry  v.  Da  Costai^)  is  an  authority, 
and  with  that  case  I  entirely  agree.  I  am  also  of  opinion 
that  the  §ame  principle  applies  to  the  other  allegation  in  the 

Paragraph,  the  allegations  of  the  communication  of  disease, 
loth  these  facts  then  were  properly  pleaded. 
But  suppose  they  were  not,  then  arises  the  second  ques- 
tion :  Had  the  court,  even  in  such  case,  any  power  to  strike 
the  paragraph  out?  The  answer  to  that  question  depends 
on  Order  xxvii,  rule  1,  which  empowers  the  court  to  tjtrike 
out  any  matter  ''which  may  be  scandalous,  or  which  may 
tend  to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the 
action."  Then  are  these  matters  scandalous?  I  think  not 
within  the  meaning  of  that  rule.  But  it  is  said  that  they 
are  embarrassing,  on  the  ground  that  the  jury  might  sup- 
pose that  they  constituted  a  distinct  cause  of  action.  But 
that  is  hardly  probable,  for  they  will  have  a  judge  to  diivct 
them,  and  tliey  are  hardly  likely  to  be  more  misled  by  the 
opening  of  the  pleadings  than  by  the  opening  speech  of  the 

(1)  Law  Rep.,  1  C.  P.,  S31. 
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plaintiff's  counsel  who  will  be  entitled  to  state  these  facts 
m  Ills  speech. 

The  only  result  which,  so  far  as  I  can  see,  follows  from 
these  facts  being  stated  in  the  pleadings  is  one  which,  so  far 
from  being  embarrassing  or  prejudicial  to  the  defendant,  is 
in  his  favor ;  it  is  this,  that  there  is  no  chance  of  the  defend- 
ant being  taken  by  surprise  at  the  trial  by  having  charges 
sprung  upon  him  of  which  he  had  no  notice.  Assuming 
that  these  allegations  are  untrue,  nothing  could  embarrass 
the  defendant  more  than  to  hear  of  them  for  the  first  time 
at  the  trial.  I  think  therefore  that  substantial  justice  is  in 
favor  of  allowing  them  to  be  pleaded. 

Bagoallay,  L.  J.:  I  am  oi  the  same  opinion.  Berry  v. 
Da  Costa  (')  is  an  authority  that  the  fact  of  seduction  may 
be  given  in  evidence  at  the  trial.  That  being  so,  it  seems 
to  me  to  be  a  "  material  fact"  within  Order  xix,  rule  4,  and 
as  such  may  be  properly  introduced  into  the  pleading.  The 
other  allegation  in  the  paragraph  seems  to  me  to  come 
within  the  same  rule.  I  agree  *also  with  the  Lord  [196 
Chancellor  as  to  the  construction  to  be  put  on  Order  xxvii, 
rule  1. 

Brett,  L.J.:  I  am  of  opinion  that  both  the  matters 
alleged  in  this  paragraph  might  be  given  in. evidence  at  the 
trial,  and  on  two  grounds ;  in  the  first  place,  the  plaintiff 
has  been  more  grievously  injured  than  she  would  have  been 
by  the  mere  breach,  for,  to  adopt  the  language  of  Willes, 
J.,  in  Berry  v.  Da  Casta {*),  she  ''returns  to  her  mothers 
house,  not  as  a  virtuous  and  respected  member  of  the 
family,  but  compelled,  as  it  were,  to  skulk  into  the  home 
she  had  made  desolate,  without  daring  to  lift  her  eyes  to  her 
parents'  face."  The  fact  tliat  she  is  placed  in  such  a  posi- 
tion is  a  matter  on  which  I  think  the  jury  should  act  when 
assessing  the  damages.  Not  only  has  she  lost  her  marriage 
in  the  present  instance,  but  by  losing  her  virtue  she  has  lost 
any  further  chance  of  marriage.  In  the  next  place,  the 
contract  has  been  broken  in  an  aggravated  manner.  The 
fact  of  the  seduction  made  it  even  more  incumbent  on  the 
defendant,  if  an  honest  man,  to  marry  the  girl,  than  if  there 
had  been  only  A  promise  of  marriage  not  followed  by  seduc- 
tion. The  same  observation  applies  to  the  second  allegation 
in  the  paragraph. 

If,  then,  these  matters  may  be  given  in  evidence  at  the 
trial,  is  it  proper  to  allege  them  in  the  pleadings  ?  Now  be- 
fore the  Judicature  Act  they  could  not  properly  have  been 
pleaded  ;  then  can  they  be  so  pleaded  under  Order  xix  of 

0)  Law  Rep.,  I  C.  P.,  881.  («)  Law  Rep.,  1  C.  P.,  at  p.  334. 
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that  act?  I  think  they  can.  It  is  true  that  they  are  facts 
which  are  not  necessary  to  establish  the  cause  of  action,  but 
they  are  facts  on  which  the  plaintiff  will  rely  at  the  trial. 
Then,  if  they  are  properly  pleadable  under  Order  xix,  they 
cannot  be  struck  out. 

But  even  if  they  are  not  properly  pleadable  under  that 
order,  still  the  defendant  fails  in  showing  that  the  court  has 
any  jurisdiction  to  strike  them  out.  The  court  has  no  juris- 
diction to  strike  matters  out  unless  they  are  in  breach  ot 
Order  xxvir,  rule  1 ;  that  is  to  say,  are  scandalous  or  tend 
to  embarrass,  prejudice,  or  delay  the  fair  trial  of  the  ac- 
tion. The  mere  fact  that  these  matters  state  a  scandalous 
fact  does  not  make  them  scandalous  within  the  meaning  of 
197]  that  rule  ;  and  if,  as  is  the  case,  they  *may  be  given 
in  evidence  at  the  trial,  the  allegation  of  them  in  the  plead- 
ings cannot,  in  my  judgment,  tend  to  embarrass  the  de- 
fendant. 

Appeal  allowed. 

Solicitor  for  plaintiff:  T,  J,  Robinson. 
Solicitors  for  defendant :  Letois  &  Lewis. 


[6  Queen's  Bench  Division,  201.] 
Dec.  20,  1880— Ex.D. 


201]      *Eaton  v.  Basker  and  Others,  and  the  Mayor, 
Aldermen  and  Burgesses  of  the  Borough  of  Grantham. 

Local  Government  Acts— Public  Health  Act,  1876  (38  db  89  Vict,  e,  66),  «.  174.  200— 
Urban  Afit/tority — Contract  exceeding  £50  in  Value  or  Amount  not  under  Seal — Cor- 
porcUimi, 

Scarlet  fever  having  broken  out,  an  urban  sanitary  authority  appointed  a  com- 
mittee under  s.  200  of  the  Public  Health  Act,  1875  (88  <&  39  Vict.  c.  65).  A  medical 
roan  ac^recd  verbally  with  the  committee  to  attend  the  patients  at  the  rate  of  5«.  Zd. 
per  teiit  per  day,  and  attended  until  the  amount  due  was  nearly  £100: 

Held,  by  Stephen,  J.,  that  the  committee  were  not  liable  as  such,  because  they 
were  forbidden  to  contract  by  s.  200  of  the  act,  and  were  not  liable  individually, 
because  the  contract  was  not  with  the  members  of  the  committee  personally ;  and 
that  since  eventually  more  than  £60  became  due  it  was  a  "  contract  whereof  the  valoe 
or  amount  exceeded  £50"  within  s.  174  of  the  act  and  ought  to  have  been  under  seal, 
and  that  not  being  under  seal  no  action  lay  on  it  against  the  urban  authority,  though 
they  had  had  all  the  benefit  of  it 

Ilnnt  v.  mmbledon  Local  Board  (4  C.  P.  D.,  48.)  followed. 

At  the  trial  before  Stephen,  J.,  the  jury  were  discharged, 
and  the  action  reserved  for  further  consideration.  On  the 
14th  of  December  the  case  was  argued  by 

Finlay  {Day^  Q.C.,  with  him),  for  the  plaintiflf. 

J.  G,  Lawrance^  Q.C.,  and  Lindsell^  for  the  defendants. 
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The  following  cases  were  cited :  Mayor  of  Ludlow  v. 
Charlton  (!) ;  Paine  v.  Strand  Union  (')  ;  Sanders  v.  St 
NeoVs  Union  (■) ;  Arnold  *v.  Mayor  of  Poole  (*) ;  [202 
Laviprell  v.  Billeiicay  Union (*) ;  Smart  v.  West  Ham  Un- 
ion (•) ;  Church  v.  Imperial  Oas,  d-c,  Co.  (') ;  Austin  v.  Guar- 
dians of  Bethnal  Oreen  (*) ;  Clarke  v.  CucJcfield  Union  (•) ; 
Haigh  v,  North  Bierley  Union  (") ;  Nicholson  v.  Bradfield 
Union  ("),  in  addition  to  those  referred  to  in  the  written 
judgment,  where  the  facts  and  arguments  are  stated. 

Cur.  ado.  vult. 

1880.  Dec.  20.  Stephen,  J.:  This  case  was  tried  before 
me  on  the  22d  of  November,  and  was  argued  on  further  con- 
sideration on  the  14th  inst.  The  action  was  brought  by  the 
plaintiff  against  the  defendants  to  recover  fees  for  medical 
attendance  npon  a  contract  made  under  the  following  cir- 
cumstances. 

In  June,  1878,  an  outbreak  of  scarlet  fever  occurred  in 
Grantham  and  the  neighborhood.  There  were  at  that  time 
three  urban  sanitary  authorities  in  the  district,  namely,  the 
town  council  of  the  borough  of  Grantham,  the  Spittlegate 
Local  Board,  and  the  Gonerby  Local  Board.  Each  of  these 
three  authorities  nominated  a  committee  of  three  persons 
which  were  amalgamated  into  a  single  committee  for  the 
purpose  of  providing  hospitals  to  receive  the  fever  patients. 
The  rural  sanitary  authority  of  the  Grantham  Union  also 
nominated  a  committee  of  two  persons  to  confer  with  the 
others  and  to  ascertain  the  relative  populations  of  the  dis- 
tricts round  Grantham.  The  eleven  defendants  were  mem- 
bers of  these  four  committees,  and  were  the  only  defendants 
in  the  original  statement  of  claim.  Subsequently  the  three 
districts  were  amalgamated  into  the  borough  of  Grantham, 
as  it  now  stands,  and  the  corporation  of  Grantham  became 
subject  to  the  liabilities  of  each  of  the  three  districts.  In  the 
amended  statement  of  claim  the  corporation  of  Grantham 
were  added  as  defendants,  though  the  personal  liability  of 
the  eleven  committeemen  was  still  insisted  on. 

The  committees  were  appointed  under  ss.  200  and  201  of 
the  Public  Healtii  Act,  in  order  to  exercise  the  power  con- 
ferred upon  *local  authorities  by  s.  131,  which  en-  [203 
ables  such  authorities  to  provide  hospitals  or  temporary 

(')  6  M.  A  W.,  815.  (•)  10  Ex.,  867 ;  24  L.  J.  (Ex.),  201. 

(*)  8  Q.  B.,  326 ;  16  L.  J.  (M.C.),  89.     (')  6  A.  &  E.,  846. 
(»)  8  Q.  B.,  810;  15  L.  J.  (M.C.),  104.     (»)  Law  Rep.,  9  C.  P.,  91. 
(*)  4  Man.  &  G.,  860.  (•)  21  L.  J.  (Q.B.),  849. 

(»)  8  Ex.,  28«;  18  L.  J.  (Ex.),  282.      ('«)  E.  B.  A  E.,  873 ;  28  L.  J.  (Q.B.),  62. 

(")  Law  Rep.,  1  Q.  B.,  620. 
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places  for  the  reception  of  the  sick,  and  to  combine  with 
other  local  authorities  for  that  purpose.  Though  it  was  not 
mentioned  in  the  argument,  I  may  observe  that  s.  200  ex- 
pressly provides  that  "a committee"  (of  an  urban  authority) 
'*  shall  in  no  case  be  authorized  ...  to  enter  into  any  con- 
tract." This  restriction  does  not  apply  to  committees  of 
rural  authorities.  But  it  does  not  appear  that  the  two  de- 
fendants appointed  by  the  rural  authority  of  the  Grantham 
Union  were  such  a  committee  as  is  referred  to  in  s.  201,  and 
the  case  was  argued  throughout  without  reference  to  them. 

The  committee  thus  formed  resolved  to  erect  tents  for  the 
reception  of  scarlet  fever  patients,  and  directed  Mr.  Ashby, 
the  medical  officer  of  the  sanitary  authorities,  to  apply  to 
Mr.  Eaton,  the  plaintiff,  a  medical  man  in  Grantham,  to  at- 
tend tile  patients.  Mr.  Eaton  finally  agreed  to  do  so  at  the 
rate  of  5s,  3d.  per  day  per  tent.  This  was  on  the  27th  of 
June.  Mr.  Eaton  attended  from  the  29th  of  June  to  the  IStli 
of  September.  There  were  at  first  two  tents,  and  others  were 
erected  afterwards.  At  the  rate  of  5^.  3d,  a  tent  per  day  his 
charge  came  to  £97  7^.  9d. 

In  the  beginning  of  1879  some  correspondence  took  place, 
in  which  Mr.  Eaton  claimed  the  amount  mentioned.  The 
defendants  offered  a  smaller  amount,  and  at  last  on  being 
sued  pleaded  that  no  contract  was  made,  and  that  if  any 
was  made  it  was  illegal  and  contrary  to  the  provisions  of 
s.  200  of  the  Public  Health  Act,  1875.  At  the  trial  it  was  ad- 
mitted that  Mr.  Ashby  was  the  agent  of  the  defendants,  and 
it  was  also  admitted  that  if  there  was  any  liability  at  all  it 
was  a  liability  for  the  amount  claimed.  The  plaintiff  swore 
that  it  was  not  only  a  fair  but  a  very  moderate  charge,  and 
that  he  was  induced  to  accept  it  because  he  was  the  only 
unmarried  practitioner  in  the  town.  This  was  uncontra- 
dicted, and  it  is  indeed  obvious  from  the  nature  of  the  case 
that  the  work  done  must  have  involved  loss  of  other  practice 
and  some  degree  of  personal  risk.  In  short  Mr.  Eaton  under- 
took a  dangerous  public  service. 

Two  questions  of  law  arose  upon  the  case.  The  first  was 
whether  the  defendants  were  personally  liable.  The  other, 
whether  the  contract  made  with  the  committee  was  binding 
204]  on  *the  mayor  and  corporation  of  Grantham  as  repre- 
senting the  local  boards,  notwithstanding  the  provisions  of 
s.  174  of  the  Public  Health  Act 

As  to  the  first  question,  it  is  to  me  clear  that  the  conti-act 
was  made  with  the  committee,  not  in  their  individual  capa- 
city, but  in  their  capacity  as  a  committee.  This  is  obvious 
I'rom  the  evidence  of  the  plaintiff  himself,  which  is  to  the 
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effect  that  Mr.  Ashby  met  Mr.  Eaton's  first  proposal  by 
saying  that  ''the  committee  or  council"  would  not  agree  to 
it,  and  that  he  asked  Mr.  Eaton  to  attend  a  meeting  held  that 
night,  whicli  he  did.  Now  the  committee  is  expressly  for- 
bidden to  contract  by  s.  200  of  the  Public  Health  Act,  and 
if  it  were  capable  of  doing  so  I  think  that  the  contract  would 
not  bind  the  individual  members,  for  the  reasons  given  in 
the  somewhat  similar  case  of  Leicester  Waierworks  v.  J^ut- 
tall  (').  I  think,  however,  that  the  committee  may  properly 
be  regarded  as  the  agents  of  the  local  boards  now  repre- 
sented by  the  corporation  of  Grantham,  and  the  question 
therefore  comes  to  be  whether  the  corporation  of  Grantham 
is  liable,  upon  a  contract  made  by  them  in  their  capacity  of 
urban  sanitary  authority  not  under  seal,  nor  in  accordance 
with  the  provisions  of  s.  174  of  the  Public  Health  Act.  Many 
cases  were  quoted  as  to  the  nature  and  extent  of  the  common 
law  rule  as  to  the  necessity  that  contracts  by  a  corporation 
should  be  under  seal,  but  they  do  not  appear  to  me  to  be 
relevant  to  the  present  question.  The  contract  in  question 
is  a  contract  under  the  x^ublic  Health  Act,  and  made  by  a 
body  which,  though  a  corporation  for  other  purposes,  was 
on  this  occasion  acting,  or  rather  is  on  this  occasion  respons- 
ible, if  at  all,  as  an  urban  sanitary  authority,  which  is  itself 
the  creature  of  a  statute,  and  has  no  other  powers  than  those 
which  it  derives  from  that  statute.  It  seems  to  me  to  follow 
that  its  liability  depends  not  upon  the  common  law  rule  but 
upon  the  construction  to  be  put  upon  s.  174  of  the  Public 
Health  Act.  That  section  enacts  that  "with  respect  to  con- 
tracts made  by  an  urban  authority  under  this  act,  the 
following  regulations  shall  be  observed,  namely,  1.  Every 
such  contract  whereof  the  value  or  amount  exceeds  £60,  shall 
be  in  writing  and  sealed  with  the  common  seal  of  such  au- 
thority." Then  other  conditions  are  ^mentioned,  of  [205 
which  it  is  enough  to  say  that  two  of  them  relate  exclusively 
to  contracts  for  works,  and  the  third  exclusively  to  contracts 
of  the  value  or  amount  of  £100  or  upwards. 

It  was  contended  for  the  plaintiff  that  the  section  did  not 
apply  to  contracts  like  the  one  with  Mr.  Eaton  for  personal 
services,  but  only  to  contracts  for  the  erection  of  works,  and 
much  might  be  said  for  this  view  but  for  the  case  of  Ilufii 
V.  Wimbledon  Local  Board  (").  In  that  case  an  architect 
made  plans  upon  a  verbal  order  from  the  surveyor  of  the 
local  board,  his  charge  for  which  exceeded  £50,  and  it  was 
hnld,  first  by  Lindley,  J.,  and  afterwards  by  the  Court  of 
Appeal,  that  the  board  were  not  liable.     Both  the  judgments 

(»)  Law  Rep.,  4  Q.  B.  D.,  18.  O  Law  Rep.,  4  C.  P.  D.,  48. 
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appear  to  me  to  proceed  upon  the  principle  that  the  language 
of  the  section  is  unqualified,  and  applies  to  contracts  of  every 
description  whatever,  if  their  amount  or  value  is  over  £60. 
It  is  true  that  much  discussion  is  to  be  found  in  the  judg- 
ments referred  to  as  to  the  existence  and  extent  of  certain 
exceptions  to  the  common  law  rule  as  to  the  necessity  of  a 
seal  in  such  contracts. 

The  first  exception  is  where  the  contract  is  for  a  small 
amount  and  for  an  act  of  daily  necessity.  The  judges  held 
that  this  exception  does  not  apply  to  statutory  contract, 
because  the  llegislature  had  drawn  the  line  at  £50.  The 
second  exception  is  where  the  party  sued  has  had  the  benefit 
of  the  contract,  the  other  side  having  performed  the  whole 
of  his  part  of  it.  As  to  this  it  was  pointed  out  by  all  the 
judges  in  the  Court  of  Appeal  that  the  extent  of  the  excep- 
tion and  its  very  existence  are  obscure  and  doubtful  matters, 
and  they  gave  reasons  for  thinking  that,  even  if  the  excep- 
tion did  exist,  it  would  not  apply  to  the  particular  case 
before  them,  but  there  is  nothing  in  any  of  the  judgments 
to  indicate  that  this  exception  to  the  common  law  rule, 
whatever  may  be  its  nature  or  extent,  does  in  fact  apply  to 
the  enactment  under  consideration.  The  case  appears  to  me 
to  show  that  s.  174  lays  down  a  positive  general  rule,  sub- 
ject to  no  exceptions,  as  to  all  contracts  made  bv  local  boards 
''whereof  the  value  or  amount  exceeds  £60,-  and  on  that 
ground  I  am  reluctantlj'  obliged  to  come  to  the  conclusion 
that  as  this  contract  was  not  under  seal  it  cannot  be  enforced. 
206]  *An  attempt  was  made  to  show  that  the  contract  was 
not  one  of  which  "the  value  or  amount  exceeded  £60"  when 
it  was  made,  as  it  was  a  contract  for  6^.  3d,  per  tent  per  day, 
but  I  think  that  it  became  a  contract,  the  value  or  amount 
of  which  exceeded  £50,  as  soon  as  the  amount  due  to  Mr. 
Eaton  exceeded  £50. 

It  was  also  argued  that  it  was  a  contract  made  upon  an 
emergency,  but  Ido  not  see  that  there  is  any  reference  in 
the  act  to  emergencies,  nor  am  I  satisfied  that  anything  which 
can  be  called  an  emergency  existed.  It  would  have  taken 
no  time  to  speak  of,  to  write  down  the  terms  of  the  contract 
and  to  seal  them,  and  Mr.  Eaton  might  have  required  either 
payment  or  a  written  contract  at  any  time  before  the  amount 
of  £60  was  due  to  him. 

Judgment  for  the  defendants^  with  costs. 

Solicitors  for  plaintiff:  JRouihy  Stacey  &  Castle^  for  Henry 
Thompson  &  Sons,  Grantham. 

Solicitors  for  defendants :  BoUon  &  Oo,^  for  Henry  Beau- 
mont, Grantham. 
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See  23  Eng.  R..  151  note  ;  17  id.,  829 
note;  2  Am.  Dec.,  513 note  ;  14  id.,  313 
note. 

In  order  to  take  a  case  out  of  the 
general  rale,  where  the  contract  is  one 
valid  without  a  seal,  it  must  appear 
from  the  instrument  that  it  was  reallj 
made  on  behalf  of  the  principal,  or 
that  he  has  derived  benefit  from  and  ac- 
cepted and  confirmed  It  bj  acts  on  his 
part:  Schaefer  v.  Henkel,  75  N.  Y., 
378. 

See  26  Am.  Dec. ,  524  note  ;  Kiersted 
V.  Orange,  etc.,  69  N.  Y..  343. 

A  government  agent  or  public  officer 
is  not  personally  liable,  where  the  party 
with  whom  he  deals  is.  aware  of  such 
agency  : 

Indiana:  School,  etc.,  «.  Kendall, 
72  Ind.,  91. 

A  known  agent  who  contracts  as 
such,  disclosing  his  principal,  is  not 
personally  liable,  unless  he  contract  to 
bind  himself  : 

minoifl  :  Brainard  v.  Turner,  4  Brad- 
well,  61. 

The  agent  of  a  foreign  principal  is 
personally  bound  upon  contracts  made 
by  him  for  his  principal :  Hochster  v. 
Baruch,  5  Daly,  440. 

An  agent  of  an  undisclosed  principal 
may  be  treated  as  principal.  If  money 
be  by  mistake  paid  to  such  an  agent,  it 
may  be  recovered  back  from  him : 
Welch  V.  Goodwin.  123  Mass.,  71. 

When  an  agent  signs  a  contract 
merely  adding  to  his  name  *' agent," 
**  executor,"  &c. .  he  is  personally  liable 
upon  the  contract : 

Canada,  Upper :  Ballantyne  v.  Wat- 
son. 30  U.  C.  Com.  PI.,  529. 

Illinois:  Hypes «.  Griffin,  89  Ills., 
134. 

Indiana :  Hayes  v.  Blubaker,  65 
Ind.,  27. 

Iowa !  Bloome  v,  Wolfe,  50  Iowa, 
286. 

Kentucky:  Pack  v.  White,  78  Ky., 
243. 

Maine  :  Mellen  v.  Moore,  68  Maine, 
390  ;  Treat  v.  Smith,  Id.,  394. 

Michigan  :  Tilden  v.  Barnard,  43 
Mich. .  376. 

New  York :  Buffalo,  etc. ,  v.  Weis- 
ner,  25  Alb.  L.  J.,  132. 

Tennessee :  Patterson  i;.  Craig,  1 
Baxter,  2^1. 

Vermont :  Button  f>.  Winslow,  53 
Verm.,  430. 

A  member  of  the  building  committee 


of  a  church  will  be  personally  liable 
for  the  value  of  articles  furnished  by 
the  plaintiffs,  sent  to,  received  and  used 
by  him  in  the  erection,  if  he  agree  to 
pay  the  debt  as  one  of  the  committee 
without  limiting  the  extent  of  his  obli- 
gation :  Cruse  v,  Jones,  3  Lea  (Tenn.), 
66. 

The  word  "assignee,"  appended  to 
the  name  of  a  depositor  in  his  account, 
does  not  earmark  the  fund,  and  gives 
it  no  identity  as  belonging  to  any  par- 
ticular person  or  fund :  Laubach  v. 
Leibert,  87  Penn.  St.  R.,  55. 

*  Where  one  of  two  parties  to  a  con- 
tract undertakes  personally  to  accept 
an  offer  of  the  disposal  of  goods  on  the 
terms  of  sharing  the  profits,  and  in  part 
carries  out  that  contract,  the  person  so 
accepting  cannot  resist  an  action  for 
the  share  of  such  profits,  on  the  ground 
that  in  his  letter  of  acceptance  he  is 
described  as  the  agent  of  a  third  per- 
son (the  consignor  of  the  ^oods) :  Dan- 
by  tj.  Adet,  5  Victorian  L.  K.  (Law),  17. 

When,  by  the  terms  of  the  contract, 
parties  bind  themselves  personally, 
parol  evidence  is  not  adtnissible  to 
show  they  contracted  as  agents :  Hypes 
V.  Griffin,  89  Ills.,  134. 

But  see  Hardy  v.  Pilcher,  57  Miss. , 
18. 

If  it  appear  from  the  entire  contract 
that  the  person  signing  intended  to 
bind  himself  only  as  agent,  executor, 
etc. ,  and  that  the  other  party  so  under- 
stood and  accepted  the  contract,  the 
principal  and  not  the  agent  is  liable 
thereon : 

Illinois :  Neill  v,  Spencer,  5  Brad- 
well,  461. 

Maine :  Purrinton  v.  Ins.  Co. ,  72 
Maine,  22;  Simpson  v.  Garland,  Id., 
40 ;  Castle  v.  Belfast,  etc..  Id.,  167. 

Massachusetts  :  Shoe,  etc.,  v.  Dix, 
123  Mass.,  148. 

Mississippi :  Hardy  v.  Pilcher,  57 
Miss.,  18. 

Missouri :  McClure  v.  Herring,  70 
Mo.,  18. 

New  York :  Hill «.  Miller,  76  N.  Y., 
33  ;  Schmittler  f>.  Simon,  12  N.  Y. 
Weekly  Dig.,  474,  25  Hun,  76. 

Nova  Scotia  :  Livingston  «.  Bou- 
larderie,  1  Russ.  &  Geld.,  535. 

United  States,  Supreme  Court : 
WHiitney  u.  Wyman,  101  U.  S.,  392: 
Metcalf  V.  Williams,  3  Morr.  Tr.,  148, 
24  Alb.  L.  J.,  496. 

United    States,    Circuit  and    Dis- 
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trlct:    Huthsing  «.  Bonsquet,  7  Fed.  S.  C,  8  Abb.  N.  C,  213,  reversing  45 

Rep.,  833.  N.   Y.  Super.  Ct.  Rep.,  75;    Nave  v. 

Where  a  party  signs  bis  name  as  Hadley,  74  Ind.,  155. 
cashier  or  agent  for  a  banking,  rail-  See  26  Am.  Dec. ,  524  note, 
road  or  other  corporation,  in  drawing  Where,  in  a  written  lease  for  a  year, 
drafts  and  bills,  or  accepting  drafts  or  not  under  seal,  after  the  name  of  the 
other  evidence  of  indebtedness,  in  its  lessor  were  the  words  "agents  as  land- 
ordinary  business,  if  it  appears  it  was  lords."  Held,  that  the  words  "as 
the  obligation  of  the  corporation  and  landlords"  did  not  prevent  the  owners 
the  cashier  or  agent  had  authority  to  of  the  premises  for  whose  benefit  the 
bind  it,  he  will  not  be  personally  liable,  lease  was  in  fact  made  from  bringing 
and  the  facts  may  be  shown  by  extrin-  an  action  in  their  own  name  to  recover 
sic  evidence  :                             -  rent  due  :  NicoU  v.  Burke,  78  N.  Y., 

Canada,  Upper:    But  see,  in   this  580;   S.  C,  8  Abb.  N.  C,  213,  revers- 

province.  Madden  v.  Cox,  44  U.  C.  Q.  ing  45  N.  Y.  Super.  Ct.  R.,  75. 

B.,  542.  See  26  Am.  Dec.,  524  note. 

Illinois  !   Hypes  v.  Griffin,  89  Ills.,  If  one,  authorized  to  execute  a  prom- 

134;  Ilemstreetr.  Burdick,  90  id.,  444  ;  issory  note,   executes    it    in   his  own 

Newmarket,  etc. ,  «.  Gillet,  12  Repr. ,  name,  whether  he  discloses  his  agency 

614.  or  not,  his  principal  may  be  sued  on 

Indiana :  Nave  t.  Hadley,  74  Ind.,  the  note,  unless  it  is  clear  that  both 

155.  parties  to  the  note  intended  that  the 

Maine  :  Russell  v.  Folsom,  72  Me.,  agent  alone  should  be  liable;  and  parol 

436.  evidence  is  admissible   to   prove  the 

New  York  i    Haight  u.  Naylor,  5  intent :  Ferris  v.  Thard,  72  Mo.,  446. 

Daly,  219.  Where  a  creditor,  with  knowledge  of 

Ohio:  Bank  «.  Hall,  35  Ohio  St.  R.,  the    principal's    liability,    takes    the 

159.            *  agent's  individual  note  without  taking 

United    States,    Supreme    Oourt :  any  steps  indicative  of   an  intent  to 

Whitney  t>.  Wyman,   101  U.  S.,  392;  hold  the  principal,  this  is  equivalent  to 

Metcalf  V.  Williams,  3  Morr.  Tr.,  148,  a  discharge  of  the  principal  as  a  mat- 

24  Alb.  L.  J.,  496.  ter  of  law:   Ames,  etc.,  v.  Tucker,  8 

Although  an  agent  may  contract  in  Mo.  App.,  95;  Paige  v.  Stone,  10  Met. , 

his  own  name,  still,  in  a  suit  against  169  ;  W^ilkins  v.  Reed,  6  Maine,  220; 

the  alleged  principal,  it  is  competent  French  v.  Price,  24  Pick.,  22  ;  Hyde  v. 

to  show  by  parol  the  real  facts,  and  Paige,  9  Barb.,  150;  Coleman  v.  Bank, 

that  the  contract  was  made  on  behalf  53  N.  Y.,  393  ;  Calder  v.  Dobell,  L.  R., 

of  the  principal :  6  C.  P.,  486. 

Illinois  :  Hypes  v.  Griffin,  89  Ills.,  Where  one  purchases  goods  from  an 

134.  agent  in  fact,  who  sells  them  in  his 

Where  it  distinctly  appears  from  an  own  name,  without  disclosing  his  prin- 

instrument  under  seal  that  the  seal  af-  cipal,  the  purchaser  may  set  off  a  debt 

fixed  is  the  seal  of  the  person  subscrib-  due  to  him  from  the  agent  personally 

ing,  who  designates  himself  as  agent  in  the  same  manner  as  if  the  agent 

and  not  the  seal  of  the  principal,  the  had  been  in  fact  the  principal, 

former  only  is  the  real  party  who  can  See  ante,  pp.  14  note,  192  note, 

maintain  an  action  upon  the  instru-  Canada,  Dominion :  Bowmansville, 

ment :   Schaefer  v.  Henkel,  75  N.  Y.,  etc.,  v.  Dempster,  2  Can,  Sup.  Ct.,  21. 

378  ;  Kiersted  v.  Orange,  etc.,  69  N.  Y.,  Illinois  :    Hemstreet  v.  Burdick,  90 

343.  Ills.,  445. 

See  26  Am.  Dec,  524.  Indiana  :    Nave  t>.  Hadley,  74  Ind., 

An  executory  contract  in  writing  not  155. 

under  seal,  executed  by  an  agent  and  Unwholesome      trades,      slaughter 

within  the  scope  of  the  authority  of  houses,    operations    offensive    to    the 

the  latter,  may  be  enforced  by  the  prin-  senses,  the  deposit  of  powder,  the  ap- 

cipal,  although  executed  in  the  name  plication  of   steam    power    to    propel 

of  the  agent ;   and  this  whether  he  de-  cars,   the   building  with    combustible 

scribes  himself    as    agent  or  not,  or  materials,  and  the  burial  of  the  dead, 

whether  the  principal  is  known  or  un-  may   be  prohibited   in  the    midst    of 

known:  Nicollt?.  Burke,  78  N.  Y.,  580  ;  dense  masses  of    population    on    the 
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general  principle  that  every  person  penditure,  the  trustee  cannot,  by  a  sab- 
ought  so  to  use  his  property  as  not  to  sequent  promise  to  pay  out  of  the 
injure  his  neighbor,  and  that  private  estate,  give  a  lien  thereoA,  to  transfer 
rights  must  be  subservient  to  the  gen-  the  charge  from  the  trustee  to  the  es- 
eral  interests  of  the  community  :  King  tate;  there  must  either  be  an  agreement 
V.  Davenport,  98  Ills.,  805.  based  upon  some  new  consideration,  or 

As  to  the  liability  of  trust  estates  on  an    assignment  of  the  lien   or  claim 

contracts  made  for  their  benefit,  see  15  which  the  trustee  has  upon  the  estate 

Am.  Law  Kev.,  449.  for  the  expenditure  :  New  «.  Nicoll,  73 

The  guardian  of  a  lunatic  cannot  be  N.  Y.,  127. 

held   personally  liable   for  goods  fur-  To  create  such  a  lien  or  charge,  there 

nished  him  for  the  use  of  the  lunatic's  must  be  some  agreement  to  that  effect ; 

estate,    where    no    misrepresentations  it  is  not  sufficient  that  the  one  doing 

were  made    and   the  seller   had   full  the  work  or  making  the  expenditure, 

knowledge  of  all  the  facts  :     Western,  did  it  upon  the  faith  and  credit  of  the 

etc.,  V.  Jones,  8  Mo.  App.,  373.  estate  :  New  v.  Nicoll,  73  N.  Y.,  127. 

See  ante,  p.  100.  Wherever  a  trustee  or  executor  would 

If  a  trustee  bind  himself  by  a  per-  be  entitled  to  be  reimbursed  for  ad- 

sonal    contract,   though   he    describes  vances  made  by  him,  his  creditor  may, 

lumself  as  a  trustee,  he  is  liable  upon  if  the  trustee  or  executor  be  insolvent, 

his  covenant,  as  he  would  be  in  case  take  his  place  and  claim  to  be  paid  out 

the  property  were  held  and  conveyed  of  the  trust  estate.     This  is  an  excep- 

in  his  own  right :  Bloome  v.  Wolfe,  50  tion  to  the  general  rule  that  the  cred- 

lowa,  280  ;  Everett  v.  Drew,  129  Mass. ,  itor  must  look  to  the  trustee  personally : 

150  ;  Gill  p.  Carmine,  5  Vir.  L.  J.,  655.  Guerry  v.  Mayrant,  Carolina  L.  J.,  490. 

If  a  person,  acting  as  trustee  for  oth-  See  New  v.  Nicoll,  78  N.   Y.,   131  ; 

ers,  makes  a  contract  in  his  own  name,  Storrs  v.  Flint,  45  N.  Y.  Supr.  Ct.  R., 

his  cestuis  que  truHt.are  not  liable  there-  500. 

on,  althougli  the  fact  that  he  is  a  trustee  A  trustee  who  has  properly  incurred 

is  not  known  to  the  person  with  whom  liability  for  the  benefit  of  the  trust  es- 

he  makes  the  contract  at  the  time  it  is  tate  is  entitled  to   reimburse  himself 

made  :  Everett  v.  Drew,  129  Mass.,  150.  thereout :  James  v.  Lane,  33  N.  J.  Eq., 

Persons  who  deal  with  a  trustee  must  30  and  note,  p.  31,  as  to  rights  and  lia- 
do  so  on  his  individual  credit,  unless  bilities  of  trustees  and  of  third  persons 
the  terms  of  the  trust  authorize  him  against  the  trustee  and  the  trust  estate, 
to  deal  on  the  credit  of  the  trust  es-  No  expenses  incurred  by  a  cestui  qu-e 
tate:  Boggs  v.  Reid,  Carolina  L.  J.,  trust  o(  a.  fund  for  life,  nor  debts  con- 
327  ;  Guerry  v.  Mayrant,  Id.,  496  ;  tracted  for  or  by  him,  nor  penalties  re- 
Herbert  u.  Herbert,  57  How.  Pr.,  333  ;  suiting  from  his  acts,  can  be  paid  out 
Bowman  v.  Piukham,  71  Maine,  295  ;  of  income  after  his  death,  even  though 
Storrs  17.  Flint,  45  N.  Y.  Superior  Ct.  the  persons  upon  whom  the  trust  estate 
R.,  500  ;  National  Bank  v.  Weeks,  53  devolved  were  his  own  children,  claim- 
Verm.,  115.  ing  not  through  him  but  under  the  pro- 
See  Gill  V.  Carmine,  5  Vir.  L.  J.,  655.  visions  of  the  trust. 

Where  a  trustee  is  authorized  by  the  As   to    expenses  of   filing  account, 

terms  of  the  instrument  creating  the  counsel    fees,    copying    account,    and 

trust,  to  make  an  expenditure  which  moneys  advanced    by   trustee  to  pay 

is  necessary  for  the  protection  or  repa-  funeral  expenses  :   Buckingham's   £s- 

ration  of  the  trust  estate,  and  has  no  tate,  12  Phila.  Rep.,  105. 

trust  funds  in  his  hands  for  the  purpose,  Where  a  trustee  has  incurred  a  lia- 

hemay,  by  express  agreement  with  an-  bility  in  the  preservation  of  the  trust 

other,  exempt  himself  from  liability  and  property,  which  it  has  been  adjudged 

make  the  expenditure  a  charge   upon  shall  be  satisfied  out  of  such  property, 

the  estate  :  New  v.  Nicoll,  73  N.  Y.,  127.  the  trustee  cannot  be  heard  to  complain 

See  Storrs  v.  Flint,  45  N.  Y.  Supr.  that  the  judgment  should  have  been 

Ct.  R.,  500;   Gill  v.    Carmine,   5  Vir.  directed  against  him  personally :  Smith 

L.  J.,  655.  V.  Walker,  49  Iowa,  289. 

Where  there  has  been  no  such  agree-  As  between  maker  or  indorsee  and 

ment,  and  in  consequence  the  trustee  the  holder,  oral  evidence  that  at  the 

is  chargeable  individually  for  the  ex-  time  a  note  was  made,  indorsed  or  de- 

29  Eno.  Rep.  72 
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liveredp  tlie    payee   agreed  with    the  Oral  testimony  is  admissible  to  prove 

maker  or  indorser  that  he  should  not  that  the  Indorser,  as  between  himself 

be  required  to  pay  it,  or  that  upon  the  and  the  indorsee,  at  the  time  of  jndors- 

liappening  of  any  given  contingency  it  ing  a  note  in  blank,  waived  demand 

should  not  be  enforced,  is  inadmissible,  and  notice:   Dye  v.  Scott,  35  Ohio,  194. 

The  contract  of  the  maker  or  indorser  Parol  evidence  is  admissible  as  be- 

being  in  writing,  parol  evidence  to  vary,  tween  the  immediate  parties,  to  show 

affect  or  contradict  it  is  inadmissible.  that  the  indorser  in  blank  of  negotia- 

Connecticut :    Pierpont  v.  Longden,  ble  paper  by  agreement  at  the  time, 

46  Conn.,  499.  varied  or  enlarged  the  liability  implied 

niinois  :    Wood  v.  Surrells,  89  Ills.,  by  law  from  indorsement :    Tavlor  f?. 

107;    Schroerer  v.  Wessell,  Id.,  114;  French,  2  Lea  (Tenn.),  257. 

Bristow  V*  Catlett,  92  id. ,  17  ;  Skelton  As  between  the  parties  to  the  note, 

i;.  Dustin,  Id.,  49;  Courtney  v.  Hogan,  a  written   agreement  relative  thereto 

93  id.,   101 ;   Cairo,   etc.,    v.  Delap,  7  made  at  the  same  time  is  admissible : 

Bradw.,  60.  Terry  v.  Hammond,  53  Cal..  120. 

Massachusetts  :    Perry  9.  Bigelow^  One  of  the  answers  also  alleged  an 

128  Mass. ,  129  ;  Anthony  t.  Valentine,  agreement  between  the  parties  for  a 

130  id.,  119;  Davis  17.  Randall,  115  id.,  valuable    consideration,  made  at  the 

153.  time  the  notes  were  discounted,  for  the 

Michigan :    Ortmann  «.   Canadian,  extension  of  the  time  of  payment  for 

etc.,  89  Mich.,  518.  six  months,  by  giving  renewal  notes 

Mississippi  :  See  Meggatt  «.  Baum,  for  those  in  suit,  that  at  the  maturity 

57  Miss.,  22.  of  the  notes,  defendants  tendered  new 

Missouri:  Beeler  v.  Frost,  70  Mo.,  notes  as  agreed,  which  plaintiff  refused 

185.  to  accept :  Held,  that  this  count  in  tho 

New  Brunswick  :  Piers  v.  Hall,  2  answer  set  up  a  good  defence  :    N.  Y. 

Pugsl.  &  Burb.,  34.  State  Loan  and  Trust  Co.  v.  Helmer,  77 

New  Jersey  j  Wright  v.   Reming-  N.  Y.,  64,  affirming  12  Hun,  35. 

ton,  41  N.  J.  Law,  48.  Where  a  promissory  note  was  drawn 

New  York  :  First,  etc. ,  v.  Tisdale,  payable  to  the  order  of  A. ,  indorsed  by 

84  N.  Y.,  655,  affirming  18  Hun,  151  :  him,  then  by  B.  in  blank,  the  latter  is 

But  see  102  U.  S.  R.,  470-1  ;  Bull's  not  responsible,  either  as  a  guarantor 

Head  Bank  v.  Ecehler,  1  City  Courts  or  original  undertaker  on  such  note, 

Rep. ,  264,  280  note.  and  parol  evidence   is  admissible  to 

Nova    Scotia :    Inglis   v.   Allen,   1  show  that  such  was  the  intention  of 

Nova  Scotia  Dec.,  101.  the    parties:    All  wine   v.   Garberich's 

Pennsylvania  :    McGough    t?.    Bir-  Ex'r,  2  Pears.  (Penn.),  30. 

mingham,  13  Reporter,  154  ;  Allwine  An  instrument  executed  by  plaintiff 

V.  Garberich's  Ex'r,  2  Pearson,  28.  in  this  form,  "Received  of  D.  M.  Peyser 

United    States,    Supreme    Court  :  five  hundred  dollars,  due  on  demand," 

Martin  «.  Cole,  14  Cent.  L.  J.,  46,  3  was  set  up  as  a  counter-claim;    held, 

Morr.  Tr. ,  17.  that  it  was  open  to  explanation  as  to 

See  Walker  v.  Reister,  102  U.  S.  R.,  its    consideration,    and    the    circum- 

467,  470-1,  1  Morr.  Tr.,  443  ;    but  see  stances  under  which  it  was  given  ;  and 

18  Hun,  151,  84  N.  Y.,  655.  that,  evidence  having  been  given,  with- 

An  indorser  of  a  negotiable  promis-  out  objection,  tending  to  show  that  it 

sory  note  cannot  escape  liability  to  a  was  given  upon  payment  by  Peyser  to 

subsequent    indorsee    for    value    and  plaintiff  of  the  sum  specified,  which 

without  notice,  by  showing  that  his  in-  was  then  due  from  the  former  to  the 

dorsement  was  not  made  until  after  he  latter,  and  was  intended  simply  as  a 

had  received  the  money  for  which  tbe  receipt,  a  submission  of  the  question 

note  was  given,  and  that  it  was  then  to  the  jury  and  a  finding  to  that  effect 

made  for  the  sole  purpose  of  passing  were  justified:  De  Lavallette  r.  Wendt, 

title  to  the  indorsee,  and  under  a  ver-  75  N.  Y.,  579  ;  S.  C,  31  Am.  R.,  494, 

bal  agreement  with  the  agent  of  the  In  a  suit  by  an  indorsee  against  the 

latter    that    the  words   "  without  re-  makers  and  indorsers  of    promissory 

course  "  should  be  written  over  the  in-  notes,  the  latter  pleaded  that  they  were 

dorsement:  Lewis  v,  Dunlap,  72  Mo.,  accommodation    indorsers,    under    an 

174.  agreement  by  plaintiff  to  pay  or  pro- 
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tect  the  notes  out  of  funds  due  and  to  indorsement  as  a  transfer  of  title  un- 
become  due  to  the  makers  from  a  so-  attended  with  liability  on  his  part,  and 
ciety  of  which  plaintiff  was  treasurer,  the  other  party  knows  he  so  construes 
and  for  which  the  makers  were  doing  it,  and  does  not  object,  that  construe- 
work  under  a  contract.  Held,  that  the  tion,  in  the  absence  of  an  express 
defence  was  good,  but  that  there  was  agreement  to  the  contrary,  will  con- 
no  evidence  to  sustain  it :  Hawley  v,  trol  as  between  these  two  parties : 
McCredy,  54  Cal.,  388.  Lynch  v.  Goldsmith,  64  Geo.,  42. 

Parol  evidence  is  admissible  as  to  In  an  action  by  the  holder  against 
the  consideration  of  an  indorsement,  the  indorser  of  a  check,  the  defendant 
or  to  show  that  it  was  obtained  by  alleged  that  he  permitted  the  use  of 
fraud,  or  merely  to  facilitate  collec-  his  name  as  payee  and  indorsed  the 
tion,  or  had  been  fraudulently  per-  check  at  the  request  of,  and  as  a  mat- 
verted  :  Ortmann  v.  Canadian,  etc.,  39  terof  accommodation  to,  the  plaintiff, 
Mich.,  518.  not    only  without    consideration,    but 

Defendant  A.,  at  an  auction  of  hay,  upon  the  express  promise  and  agree- 

bid  off  the  unsold  portion,  estimated  at  ment  that  he  should  incur  no  liability 

twenty-five  tons,  at  $12  per  ton,  and  by  reason  of  his  indorsement.     Held, 

gave  to  plaintiff  his  note  for  $8()0,  on  tliat  it  was  competent  as  between  the 

the  understanding  that  if  the  quantity  immediate  parties  to  the  transaction  to 

sold  fell  short  of  the  estimated  amount  prove  these  allegations.     The  defend - 

a  proportionate   deduction  should  be  ant  offered  to  prove  the  facts  above 

made  from  the  face  of  the  note.     The  stated,    together    with    circumstances 

quantity  having  been  largely  over  esti-  connected  therewith,  as  explanatory  of 

mated,  held,  that  it  was  competent  for  the  transaction.     The  court  permitted 

the  court  to  receive  evidence  of  the  him  to  prove  the  naked  fact,  that  the 

circumstances  under  which  the  note  "check  was  given  with    the    under- 

was  given  to  show  a  partial  failure  of  standing  that  he  should  incur  no  lia- 

consideration  :   Fisher  «.  Archibold,  2  bility  thereon,"  but  studiously  excluded 

Nova  Scotia  Dec. ,  298.  all  testimony  tending  to  show  the  cir- 

Where  a  promissory  note  has  been  cumstances  under  which  he  permitted 
executed  with  a  condition  that  the  the  use  of  his  name  as  payee,  and  be- 
mules,  the  consideration  of  the  note,  came  indoser  of  the  check,  or  the  pur- 
shall  be  delivered  and  vented  when  the  pose  for  which  it  was  done.  Held, 
note  is  paid,  parol  evidence  is  admis-  that  this  was  error  :  Breneman  v.  Fur- 
sible  to  show  the  real  nature  of  the  niss,  90  Penn.  St.,  186  ;  S.  P.,  Hooper 
transaction,  and  that  the  note  was  not  v,  Beal,  90  Penn.  St.,  82. 
paid,  notwithstanding  the  mules  were  Oral  evidence  is  admissible,  as  be- 
delivered.  The  note  is  not  a  written  tween  parties  to  a  note,  to  show  that 
contract  inter  partem,  for  it  is  signed  one  was  a  surety  for  another,  or  that 
only  by  one  of  them,  and  it  would  be  they  were  co-sureties,  in  order  to  ad- 
ineffectual  to  establish  as  against  the  mit  a  defense  growing  out  of  the  reia- 
vendor  the  fact  of  sale  :  Truman  9.  tion  of  principal  and  surety  :  Thomp- 
Ilardin,  5  Sawyer,  115.  son  v.  Taylor,  12  R.  I.,  109  ;   Harmon 

Parol  evidence  is  competent  to  es-  v.  Hale,  1  Wash.  Ter.  Rep.  (N.S.),  422. 

tablish  the  fact  that  an  indorsement  of  See  Austin  v.  Gibson,  4  U.  C.  App. 

a   promissory    note    was    intended  to  R.,  816. 

transfer  the  note  simply  as  collateral  But  it  must  be  alleged  and  shown 

security,  and  not  absolutely:  Hazzard  that  the  payee  or  person  taking  the 

«.  Duke,  64  Ind.,  220.  note  had  notice  of  the  relation  of  prin- 

Where  the  indorsement  is  in  blank,  cipal  and  surety:   McClosky  v.  Indian - 

and  the  indorser,  at  the  time  of  nego-  apolis,  67  Ind.,  86,  33  Am.  R.,  76,  79 

tiating  the  instrument,  construes  the  note. 
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[IN  THE  COURT  OF  APPEAL.] 

216]    *The  Attorney-General  v.  The  London  AitD 
North  Western  Railway  Company. 

Revemte — Railway  Passengers  Duty — 5  <fi  6  Vict.  e.  72,  s.  2 — Conveyance  of  Pattsenpen 
— Duty  upon  Sums  cluirged  to  cover  Duty — Duly  upon  Sum  cfiarged  for  Sleepiny 
A  ccommodation . 

'By  the  2d  section  of  5  <&  6  Vict.  c.  79,  and  the  schedule  to  that  act,  a  duty  at  the 
rate  of  5  per  cent,  is  made  payable  upon  all  sums  received  or  charged  for  the  hire, 
fare,  or  conveyance  of  passengers  conveyed  for  hire  upon  any  railway.  The  defend- 
ants, by  a  local  act,  were  prohibited  from  charging  to  their  passengers  more  than 
certain  specified  sums  per  mile,  which  sums  were  to  include  all  expenses  incidental  to 
their  conve3'ance,  except  government  duty.  The  defendants,  in  addition  to  the  sum 
charged  by  them  to  their  passengers  for  conveyance,  charged  to  and  received  from 
such  passengers  a  further  sum  at  the  rate  of  5  per  cent,  on  the  former,  to  cover  the 
government  duty.  The  Crown  claimed  duty  on  the  latter  sum  as  well  as  on  the 
fonner : 

Held,  affirming  the  decision  of  the  Exchequer  Division,  that  the  Crown  was  entitled 
to  duty  on  the  whole  amount  received  from  the  passengers,  even  though  such 
217]  ^amount  should  exceed  the  maximum  charge  for  conveyance  fixed  by  the 
local  act. 

The  defendants  attached  to  certain  of  their  night  trains  sleeping  carriages  for  the 
accommodation  of  such  of  their  first-class  passengers  as  might  choose  to  avail  them- 
selves of  it.  For  the  use  of  these  carriages  such  passengers  were  charged  an  extra  sum 
in  addition  to  the  ordinary  first-class  fare.  In  addition  to  couches  with  pillows,  sheetd 
and  blankets,  each  carriage  contained  a  lavatory,  water-closet,  and  other  conveniences. 
Passengers  using  such  carriage  were  not  disturbed  during  the  nisrht  by  demands  for 
their  tickets ;  and  if  they  arrived  at  their  destination  in  the  middle  of  the  night  the 
carriage  was  put  into  a  siding,  and  the  passengers  allowed  to  remain  in  their  beds 
until  the  morning.  A  special  servant  w^as  employed  to  wait  upon  them,  call  them 
in  the  morning,  and  bring  them  hot  water.  The  Crown  claimed  duty  upon  the  sums 
charged  to  passengers  for  the  accommodation  provided  in  the  sleeping  carriages : 

Held^  affirming  the  decision  of  the  Exchequer  Division,  that  such  accommodation 
was  incidental  to  the  conveyance  of  the  passengers,  and  that  the  Crown  was  entitled 
to  the  duty  claimed. 

Appeal  by  the  defendants  from  a  decree  of  Kelly,  C.B., 
and  Hawkins,  J.  (*),  in  favor  of  the  Crown,  upon  an  infor- 
mation under  5  &.Q  Vict.  c.  79,  s.  4. 

The  defendants  are  a  railway  company  incorporated  by 
statute  for  the  purpose,  inter  alia,  of  carrying  passengers 
for  hire.  By  5  &  6  Vict.  c.  79,  s.  2,  and  the  schedule  to  that 
act,  a  duty  at  the  rate  of  5  per  cent,  was  made  payable 
''  upon  all  sums  received  or  charged  for  the  liire,  fare,  or  con- 
veyance of  passengers,"  on  any  railway.  By  s.  63  of  a  local 
and  personal  act  of  the  defendants  (9  &  10  Vict.  c.  cciv),  it 
is  enacted,  '*That  the  maximum  rate  of  charge  to  be  made  by 
the  company  for  the  conveyance  of  passengers  along  the 
said  railway,  including  the  tolls  for  the  use  of  the  railway, 

Q)  5  Ex.  D.,  247. 
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and  of  carriages,  and  for  locomotive  power,  and  every  other 
expense  incidental  to  such  conveyance  as  aforesaid,  except 
government  duty,"  shall  not  exceed  certain  sums  there  spe- 
cified. The  defendants  in  addition  to  the  sum  charged  by 
them  to  their  passengers  for  conveyance,  whether  maximum 
or  not,  charged  to  and  received  from  such  passengers  a  fur- 
ther sum  at  the  rate  of  6  per  cent,  on  the  former  to  cover  the 
government  duty.  The  Crown  claimed  duty  on  this  latter 
sum  as  well  as  on  the  former,  although  the  latter  was  not 
nominally  charged  for  conveyance. 

The  defendants  attached  to  certain  of  their  night  trains, 
sleeping  ^carriages  for  the  accommodation  of  such  of  [218 
their  first-class  passengers  as  might  choose  to  avail  them- 
selves of  it.  For  the  use  of  these  carriages  such  passengers 
were  charged  an  extra  sum  in  addition  to  the  ordinary  first- 
class  fare.  In  addition  to  couches  with  pillows,  sheets,  and 
blankets,  each  carriage  contained  a  lavatory,  water-closet, 
and  other  conveniences.  Passengers  using  such  carriage 
were  not  disturbed  during  the  night  by  demands  for  their 
tickets ;  and  if  they  arrived  at  their  destination  in  the  mid- 
dle of  the  night,  the  carriage  was  put  into  a  siding  and  the 
passengers  allowed  to  remain  in  their  beds  until  the  morn- 
ing. A  special  servant  was  employed  to  wait  upon  them, 
call  them  in  the  morning,  and  bring  them  hot  water.  The 
Crown  claimed  duty  upon  the  sums  charged  to  passengers 
for  such  sleeping  accommodation. 

1880.  Nov.  27.  Sir  F.  Herschell,  S.G.  {Dugdale  with 
him),  for  the  defendants:  Sect.  63  of  the  defendants'  local 
and  personal  act  (9  &  10  Vict.  c.  cciv)  in  fixing  the  maxi- 
mum rate  of  charge  for  the  conveyance  of  passengers  pro- 
vides that  such  maximum  charge  shall  include  all  expenses 
incidental  to  such  conveyance  except  government  duty  ;  that 
impliedly  authorizes  the  company  to  charge  the  passenger 
with  the  duty  in  addition  to  the  maximum  charge  for  con- 
veyance. But  if  such  excess  sum  may  lawfully  be  charged 
to  the  passenger,  it  can  only  be  so  if  it  is  charged  as  duty 
and  not  as  part  of  the  fare.  But  if  such  excess  sum  is  paid 
by  the  passenger  as  duty  and  not  as  part  of  the  fare,  the 
Crown  is  not  entitled  to  duty  npon  it.  The  defendants 
omit  their  contention  on  this  point  to  cases  in  which  the 
aggregate  of  the  sums  charged  to  the  passenger  for  fare  and 
for  duty  exceed  the  maximum  charge  fixed  by  s.  63  ;  it  must 
be  conceded  that  where  the  aggregate  of  such  sums  do  not 
exceed  such  maximum  the  company  are  liable  to  pay  duty 
on  the  sum  charged  to  the  passenger  for  duty. 
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On  the  second  point  it  is  contended  that  tlie  additional 
charge  made  for  the  sleeping  accommodation  is  no  part  of 
the  fare,  not  being  incidental  to  the  conveyance.  On  some 
railways  there  is  a  dining  car  attached  to  the  train,  but  it 
could  never  be  contended  that  the  charge  made  for  the  dinner 
219]  was  part  of  the  charge  made  *for  the  conveyance. 
It  must  be  admitted  that  what  is  and  what  is  not  incidental 
to  tlie  conveyance  is  a  question  of  degree. 

Sir  H.  Oiffard,  Q.C.  {W.  W.  Kar slake,  with  him),  for 
the  Crown.  [He  was  directed  by  the  court  to  confine  him- 
self to  the  second  point.]  The  company  are  by  statute  au- 
thorized to  convey  passengers  for  hire.  There  their  authority, 
as  regards  passengers,  stops.  They  are  not  authorized  to 
provide  passengers  with  anything  except  conveyance.  But 
if  they  are  authorized  to  do  nothing  else  than  convey,  they 
are  estopped  from  disputing  that  any  sum  which  they  may 
charge  to  the  passenger  is  charged  in  respect  of  conveyance. 
It  is  contended  that  on  any  sum  charged  to  the  passenger, 
no  matter  what  the  charge  be  made  for,  the  Crown  is  en- 
titled to  duty.  But  the  claim  of  the  Crown  may  be  sup- 
ported without  going  that  length.  The  term  *'  conveyance  " 
must  be  taken  to  include  all  that  is  reasonably  ancillary  to 
the  conveyance.  The  additional  comfort  of  a  sleeping  car 
is  only  a  mode  of  the  conveyance,  for  it  is  only  a  passenger 
who  could  enter  such  a  car.  The  difference  between  a  sit- 
ting and  recumbent  position  can  make  no  difference  in  point 
of  law. 

Sir  F.  Herschell,  S.G.,  replied. 

Cur.  adv.  vult. 

1881.  Feb.  4.  The  judgment  of  the  Court  (Lord  Cole- 
ridge,  C.  J.,  Baggallay  and  Brett,  L.  JJ.)  was  delivered  by 

Ix)RD  Coleridge,  C.J.:  By  the  2d  section  of  the  Rail- 
way Passengers  Duty  Act  (5  &  6  Vict.  c.  79)  a  duty  is  made 
payable  in  respect  of  all  passengers  carried  for  hire  upon 
or  along  any  railway ;  and  it  is  enacted  that  such  duty 
shall  be  '*at  and  after  the  rate  of  £5  for  every  £100  upon 
all  sums  received  or  charged  for  the  hire,  fare,  or  convey- 
ance of  all  such  passengers."  It  appears  that,  in  fixing  the 
sums  to  be  paid  by  passengers  conveyed  by  their  railway, 
the  defendants  have  taken  into  account  the  amount  of  duty 
to  which  they  considered  they  would  be  liable,  and  have 
added  to  the  sum  which,  but  for  such  liability,  they  would 
have  deemed  a  sufiicient  fare,  a  further  sum,  calculated  at 
the  rate  of  6  per  cent,  upon  the  former,  to  cover  the  amount 
of  duty,  and  they  insist  that  the  last  mentioned  sum,  so 
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calculated,  is  the  full  amount  of  duty  payable  by  them, 
though  the  aggregate  of  the  *two  sums  is  the  amount  [220 
charged  to,  and  received  from,  the  passenger. 

The  Attorney-General,  however,  contends  that,  according 
to  the  true  construction  of  the  act,  the  amount  of  duty  prop- 
erly payable  is  a  sum  equal  to  £5  per  cent,  upon  the  aggre- 
gate amount  paid  by  the  passenger.  The  first  question 
raised  by  the  present  action  is,  which  of  these  two  conten- 
tions should  prevail ;  the  Exchequer  Division  has  decided, 
and  in  our  opinion  has  rightly  decided,  in  favor  of  the  Crown. 

The  only  question  which  we  have  to  consider  is  as  to  the 
construction  of  the  act ;  neither  the  way  in  which  the  com- 
pany have  arrived  at  the  fares  which  they  deem  necessary 
or  expedient  to  charge  to  the  passengers  who  use  their  rail- 
ways, nor  the  mode  in  which  they  keep  their  accounts  can 
aflfect  the  question  of  construction.  In  our  opinion  the  lan- 
guage is  free  from  doubt ;  the  price  which  the  passenger  is 
called  upon  to  pay,  and  does  pay,  for  his  ticket,  without 
which  he  is  not  at  liberty  to  travel  by  the  railway,  is  the 
sum  charged  to  him  and  received  by  the  company,  for  his 
conveyance  to  his  destination,  of  whatever  items  it  may  be 
composed  ;  and,  if  so,  it  is  upon  this  price  or  sum  that  the 
amount  of  duty  is  by  the  act  directed  to  be  calculated. 

Reliance  has  been  placed  by  the  defendants  upon  the  lan- 
guage of  a  clause  in  one  of  their  local  and  personal  acts  (9 
&  10  Vict.  c.  cciv)  which  fixes  the  maximum  rates  which 
they  are  to  be  at  liberty  tq  charge  for  the  conveyance  of 
passengers,  and  provides  that  such  maximum  rates  shall 
include  the  tolls  for  the  use  of  the  railway,  and  of  carriages, 
and  for  locomotive  power,  and  every  other  expense  inci- 
dental to  such  conveyance,  except  government  duty;  and  it 
has  been  urged  that  if  the  defendants  can  only  charge  the 
maximum  rate  with  6  per  cent,  additional  upon  that  maxi- 
mum rate  and  have  to  pay  duty  upon  the  aggregate  sums, 
they  will  be  substantially  receiving  something  less  than  the 
maximum ;  this  may  be  so,  if  they  are  at  liberty  to  add 
anything  to  the  maximum  rate,  though  doubts  may  be  en- 
tertained and  have  been  expressed  as  to  their  power  to  do 
so ;  but,  assuming  such  to  be  the  case,  any  loss  to  which 
the  company  may  be  thereby  subjected  is  due  to  the  pro- 
visions of  their  Local  and  Personal  Act,  which  has  imposed 
fetters  upon  them,  and  cannot  aflfect  the  *construc-  [221 
tion  of  the  Railway  Passengers  Duty  Act,  which  was  passed 
four  years  previously. 

But  a  second  question  has  been  raised  in  the  action,  the 
answer  to  which  should,  in  our  opinion,  upon  consideration, 
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be  also  answered  in  favor  of  the  Crown.  It  appears  that  to 
certain  of  their  trains,  running  in  the  night,  what  are  termed 
''sleeping  carriages"  are  attached,  for  the  nse  of  which  by 
persons  who  have  taken  first-class  tickets  an  extra  charge 
is  made ;  these  carriages  afford  not  only  special  accommo- 
dation for  sleeping,  but  lavatories  and  other  conveniences ; 
the  passengers  travelling  in  these  carriages  have  particular 
privileges ;  thej'^  are  not  disturbed  during  the  night  by  de- 
mands to  exhibit  their  tickets,  and  should  they  arrive  at 
their  destination  early  in  the  morning,  they  may  remain  in 
the  sleeping  berth  until  it  is  convenient  for  them  to  leave ; 
a  special  servant  also  is  attached  to  these  carriages  whose 
duty  it  is  to  call  the  passengers  in  the  morning  and  supply 
them  with  hot  water.  A  separate  charge  is  made  for  this 
accommodation,  and  a  separate  ticket  given  to  the  passen- 
ger who  desires  to  avail  himself  of  it. 

The  defendants  contend  that  they  are  not  liable  to  pay 
duty  on  the  price  of  their  separate  tickets.  The  Exchequer 
Division  has  held  that  they  are. 

We  are  of  the  same  opinion.  We  regard  the  additional 
accommodation  afforded  by  the  sleeping  carriages  as  differ- 
ing in  no  essential  particular  from  the  superior  accommoda- 
tion ajfforded  by  a  second  class  carriage  over  a  third,  or  by 
a  first  class  carriage  over  both.  If  the  company  issued 
tickets  to  all  passengers  alike  at  the  price  charged  to  pas- 
sengers travelling  in  third  class  carriages,  and  then  issued 
tickets,  at  corresponding  prices,  to  those  desiring  to  travel 
in  a  higher  class  of  carriage,  it  could  hardly  be  contended 
that  duty  would  not  be  payable  upon  the  prices  paid  for 
such  second  ticket. 

The  passenger,  who  is  content  to  travel  in  a  third  class  or 
second  class  carriage  in  the  day,  might  well  desire  to  travel 
in  a  carriage  of  a  higher  class  by  night ;  and,  in  like  man- 
ner, a  passenger  ordinarily  travelling  by  day  in  a  first  class 
carriage  might  desire  the  additional  accommodation  at  night 
of  a  sleeping  carriage.  No  separate  charge  is  made  in  the 
222]  present  case  ;  the  *charge,  though  written  on  a  sepa- 
rate ticket  is,  in  our  opinion,  part  of  one  charge  for  the 
conveyance  of  the  passenger  in  a  particular  way,  and  is 
therefore  a  part  of  the  charge  for  the  conveyance  of  a  pas- 
senger received  and  charged  for  such  conveyance.  We  are 
of  opinion  that  the  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  Crown  :  Solicitor  of  Inland  Revenue, 
Solicitor  for  defendants  :  R,  F,  Roberts, 
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[6  Queen's  Bench  Division,  222.] 

Nov.  19,  1880— (C. A.),  Q.B.D. 

[IN  THE  COURT  OF  APPEAL.] 

KivAZ,  on  behalf  of  Himself  and  Others,  v.  Gerussi 
Brothers  &  Company  and  T.  M.  Gerussi. 

Inturance,  Marine — Open  Policies — Declaration  of  Shipments  at  less  than  real  Value — 

Coficealment  of  matericU  Fact — Foliciet  set  aside. 

The  concealment  by  the  assured  at  the  time  of  effecting  a  marine  policy  of  insur- 
ance of  a  fact  which  is  material  to  enable  a  rationnl  underwriter,  governing  himself 
b}'  the  principles  on  which  underwriters  in  practice  act,  to  judge  whether  he  shall 
accept  the  risk  at  all,  or  at  what  rate,  will  vitiate  the  policy,  although  the  fact  may 
not  be  material  with  regard  to  the  risk  insured. 

The  defendants  effected  with  the  plaintiff,  a  Lloj'd's  underwriter,  a  series  of  open 
policies  for  certain  specified  sums  to  cover  shipments  to  be  declared  and  valued  as 
interest  might  appear.  The  policies  were  effected  at  different  dates,  and  were  to 
succeed  each  other  in  the  order  of  date.  The  value  of  the  shipments  were  declared 
at  considerably  less  than  tbtir  real  value,  so  that  when  the  later  policies  were 
effected  the  earlier  policies  were  in  fact  more  exhausted  than  they  would  appear  to 
be  from  the  declarations.  The  undervaluation  of  the  shipments  wa«  systematically 
and  fraudulently  made  by  the  defendants,  and  the  fact  that  tliey  had  been  so  under- 
valued was  concealed  from  the  plaintiff  when  he  underwrote  the  later  policies : 

Beld^  that,  under  these  circumstances,  a  jury  would  be  justified  in  finding  that  the 
concealment  was  of  a  fact  of  which  it  was  material  that  the  plaintiff  should  have 
been  informed,  in  order  to  guide  him  in  deciding  whether  he  would  underwrite  these 
later  policies  or  not  or  at  what  rate ;  and  that  on  the  jury  so  finding  the  plaintiff  was 
entitled  to  have  such  later  policies  set  aside  and  cancelled. 

Tins  was  an  action  in  which  the  plaintiff  suing  on  behalf 
of  himself  and  all  others,  the  underwriters  on  two  policies 
of  marine  insurance  for  £20,000  each,  dated  respectively 
the  7th  of  October,  1879,  and  the  3d  of  November,  1879, 
claimed  that  it  might  be  ^declared  that  such  policies  [223 
were  obtained  by  fraud  and  concealment  of  material  facts, 
and  that  such  policies  might  be  respectively  set  aside  and 
cancelled. 

One  of  the  defendants  carried  on  business  at  Patras 
under  the  style  or  firm  of  M.  Gerussi,  and  the  others  car- 
ried on  business  in  London  as  Gerussi  Brothers  &  Co.,  and 
the  firm  M.  Gerussi  in  the  ordinary  course  of  their  business 
made  shipments  of  fruit  from  Greece  or  the  Ionian  Isles, 
and  consigned  them  to  Gerussi  Brothers  &  Co.  in  London 
for  sale. 

The  policies  the  subject  of  this  action  were  two  of  a 
series  of  four  policies  effected  at  Lloyd's  by  the  defendants, 
to  cover  fruit  and  produce  from  Greece  and  the  Ionian  Isles 
to  London  or  Liverpool  by  any  steamer  or  steamers  in 
which  such  might  be  shipped  from  time  to  time,  and  which 
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were  to  be  declared  and  valued  as  interest  might  appear. 
The  first  of  these  I'onr  policies  was  dated  the  3d  of  Septem- 
ber, 1875,  and  was  effected  by  a  slip  signed  the  24tli  of  Au- 
gust, 1875.  It  was  for  £25,000,  and  was  underwritten  by 
the  plaintiff  and,  with  few  exceptions,  by  all  the  persons 
on  whose  behalf  he  sued.  The  second  policy  was  dated  the 
1st  of  October,  1875,  and  was  effected  by  a  slip  on  the  IStli 
of  the  previous  September.  It  was  for  £20,000,  and  by  its 
terms  it  was  to  follow  and  succeed  the  policy  for  £25,000  of 
the  3d  of  September.  It  was  also  underwritten  by  the 
plaintiff  and,  with  few  exceptions,  by  all  the  persons  on 
whose  behalf  h^  sued.  The  third  policy  w^as  dated  the  7th 
of  October,  1875,  and  was  effectedby  a  slip  on  the  1st  of 
October.  It  was  for  £20,000,  and  was  to  follow  and  suc- 
ceed the  last  mentioned  policy  of  the  1st  of  October.  This 
third  policy  was  underwritten  by  the  plaintiff  and  by  all 
the  persons  on  whose  behalf  he  sued.  The  fourth  policy 
was  dated  the  3d  of  November,  1875,  and  was  effected  by  a 
slip  on  the  5th  of  October.  It  was  for  £20,000,  and  was  to 
follow  and  succeed  the  last  mentioned  policy  of  the  7th  of 
October.  This  fourth  policy  was  underwritten  by  the 
plaintiff  and,  with  two  or  three  exceptions,  by  all  the  per- 
sons on  whose  behalf  he  sued. 

On  the  5th  of  November,  1875,  the  steamer  Vindomora 
was  sunk  in  the  course  of  a  voyage  from  Patras  to  London 
by  which  a  large  shipment  of  currants  which  had  been 
made  by  the  said  firm  of  M.  Gerussi  and  consigned  to  Ge- 
224]  russi  Brothers  &  Co.  was  lost,  and  *a  claim  of  £17,769 
19^.  Sd.  was  made  in  respect  of  such  loss  upon  the  policies 
of  the  7th  of  October  and  the  3d  of  November,  1875,  that 
is  to  say,  £12,500  from  the  underwriters  on  the  policy  of 
the  7th  of  October,  being  the  amount  alleged  to  be  open  on 
that  policy,  and  £5,270  Irotu  the  underwriters  on  the  policy 
of  the  3d  of  November. 

The  plaintiff  alleged  in  his  statement  of  claim  that,  in 
investigating  the  claims  so  made  on  the  said  policies,  it  was 
for  the  first  time  discovered  that  the  declarations  and  valu- 
ations made  on  the  policies  in  respect  of  previous  shipments 
were  false  and  fictitious,  and  that  previous  to  the  loss  of  the 
Vindomora  the  said  policies  had  been  filled  and  exhausted 
by  previous  shipments  insured  by  the  said  policies  for  very 
large  amounts,  and  which  had  arrived  safely,  and  that  the 
defendants  had  fraudulently  concealed  and  abstained  from 
declaring  the  amounts  which  had  been  so  previously  insured 
])y  the  said  policies,  and  had  declared  some  of  such  ship- 
ments at  a  less  sum  than  the  true  value  thereof,  and  at  a 
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less  sum  than  the  value  at  which  the  same  respectively  had 
been  at  risk  on  and  insured  by  the  said  policies  during 
tlie  respective  voyages.  The  plaintiff  further  alleged  that 
during  the  currency  of  the  policies  of  the  3d  of  September 
and  the  1st  of  October,  and  before  the  policies  of  the  7th  of 
October  and  the  3d  of  November  were  effected  the  defendants 
had  systematically  concealed  and  omitted  to  declare  on  the 
two  lirst  mentioned  policies  the  values  of  the  interests  from 
lime  to  time  insured  thereby  and  which  arrived  safely,  and 
that  the  said  policies  of  the  7th  of  October  and  the  3d  of  No- 
vember were  effected  for  the  purpose  of  continuing  such 
wrongful  and  fraudulent  practices. 

The  plaintiff  also  alleged  that  at  the  time  of  effecting  such 
last  mentioned  policies,  the  defendants  concealed  the  im- 
proper declarations  hereinbefore  mentioned  from  the  under- 
writers, and  that  at  the  time  when  the  plaintiff  and  the  other 
underwriters  underwrote  such  last  mentioned  policies  re- 
spectively they  were  entirely  ignorant  of  the  facts  relating 
to  such  declarations,  and  they  would  not  have  underwritten 
the  said  policies  if  they  had  known  the  said  facts. 

The  defendants  denied  that  the  declarations  or  valuations 
in  respect  of  previous  shipments  were  false,  or  that  previ- 
ously to  the  *loss  of  the  Vindomora  the  said  policies  [225 
had  been  filled  or  exhausted  by  previous  shipments,  and 
they  denied  generally  all  the  said  alleged  concealments  and 
fraudulent  practice,  or  that  at  the  time  when  the  policies  of 
the  7th  of  October  and  the  3d  of  November  were  underwrit- 
ten there  were  any  facts  relating  to  such  declarations  or 
otherwise  which  ought  to  have  been  but  were  not  disclosed 
to  such  underwriters- 

The  cause  was  tried  at  the  London  Michaelmas  Sittings, 
1879,  before  Field,  J.,  when  the  jury  found,  inter  alia:  First. 
That  the  defendants  declared  some  of  the  shipments  prior 
to  the  Vindomora  at  less  sums  respectively  than  the  value 
at  which  the  same  shipments  had  been  at  risk  and  insured 
by  their  policies.  Secondly.  That  the  defendants  made 
such  declarations  falsely  and  fraudulently,  and  that  such 
declarations  were  material  to  the  subscription  of  the  policies 
of  the  7th  of  October  and  the  3d  of  November,  1875,  and 
that  the  plaintiff  and  those  for  whom  he  sued  were  thereby 
induced  to  subscribe  them.  Thirdly.  That  the  defendants 
concealed  and  abstained  from  declaring  the  amounts  which 
had  been  on  risk  and  insured  by  their  policies;  and  Fourthly. 
That  it  was  material  to  the  risk  taken  by  the  underwriters 
to  be  informed  of  the  matter  so  concealed  and  abstained 
from  being  declared. 
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The  learned  judge  after  these  findings  ordered  judgment 
to  be  entered  for  the  plaintiff. 

The  defendants  appealed. 

Sir  H.  James,  A.G.,  Benjamin,  Q.C.,  and  Romer^  for  the 
defendants :  The  plaintifif  is  not  entitled  to  judgment.  There 
was  no  misrepresentation  by  the  defendants  at  the  time  of 
effecting  the  policies  the  subject  of  this  action,  and  that  dis- 
tinguishes this  case  from  that  of  Slbbald  v.  Hilli^),  on  which 
Field,  J.,  relied  when  he  ordered  judgment  to  be  entered 
for  the  plaintiff.  The  only  concealment  was  the  conceal- 
ment of  an  intention  to  pay  too  little  premiums.  To  vitiate 
a  policy  the  concealment  must  be  of  facts  material  to  the 
risk  insured.  The  opinion  of  Duer  is,  ''  that  those  facts  only 
are  necessary  to  be  disclosed  which,  as  material  to  the  risks 
226]  *considered  in  their  own  nature,  a  prudent  and  ex- 
perienced underwriter  would  deem  it  proper  to  consider : " 
2  Duer  on  Insurance,  p.  390.  There  was  no  such  conceal- 
ment here.  The  amount  at  which  the  previous  policies  l)a<i 
been  filled  could  have  no  effect  on  the  risk  insured,  that  is 
to  say,  whether  the  cargo  would  arrive  safely,  nor  would 
the  knowledge  or  not  of  such  a  matter  be  at  all  regarded  by 
the  underwriter  when  he  subscribes  the  policy.  The  findings 
of  the  jury  as  to  this  are  therefore  immaterial.  Stephens 
V.  Australasian  Insurance  Company  i^)  shows  that  the  decla- 
ration of  the  shipment  may  be  altered  at  any  time,  even 
after  her  loss.  In  lonides  v.  Pender  (")  the  goods  were  largely- 
overvalued  so  as  to  make  the  risk  a  speculative  one,  and 
therefore  it  was  a  matter  which  would  necessarily  affect  the 
mind  of  an  underwriter  as  to  entering  or  not  into  the  policy. 

[Breit,  L.J.:  In  delivering  his  judgment  Lord  Black- 
burn did  not  accept  the  rule  as  laid  down  by  Duer,  but  took 
in  preference  that  in  1  Parsons  on  Insurance,  p.  495.]    . 

The  defendants,  of  course,  must  rely  on  the  doctrine  as 
stated  by  Duer.  This  action,  moreover,  is  not  by  the  assured 
to  recover  a  loss,  but  is  an  action  by  the  underwriters  to  set 
aside  the  policies,  and  as,  if  that  were  done,  the  parties 
could  not  be  placed  in  the  position  they  were  befoi-e  enter- 
ing into  the  policies,  at  most  there  ought  only  to  be  a  read- 
justment according  to  the  true  value. 

Butt,  Q.C.,  Webster,  Q.C.,  and  /.  (7.  Mathew^  appeared 
for  the  plaintiff,  but  were  not  called  upon. 

Baogallay,  L.  J.:  This  action  has  been  brought  by  cer- 
tain underwriters  for  the  purpose  of  having  it  declared  that 
two  several  policies  of  marine  insurance,  which  were  open 

(')  2  Dow.,  263.  O  Law  Rep.,  8  C.  P.,  18 ;  4  Eng.  R.,  296. 

(8)  Law  Rep.,  9  Q.  B.,  531 ;  10  Eng.  R.,  169. 
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policies,  on  shipments  to  be  subsequently  declared,  were 
obtained  by  fraud  and  concealment  of  material  facts,  and  to 
set  them  aside.  There  is  a  prayer  in  the  alternative  to  take 
an  account  of  what  might  have* been  at  risk,  but  in  my  view 
of  the  case  it  is  immaterial  to  consider  that  alternative  form 
of  relief.  The  circumstances  under  which  this  action  was 
brought  appear  to  be  as  follows:  A  series  of  policies  were 
obtained  at  Lloyd's  to  cover  fruit  and  other  produce  from 
*Greece  and  the  Ionian  Islands,  shipped  to  Liverpool  [227 
or  London  in  the  autumn  of  1875.  There  were  four  open 
policies ;  the  first  two  dated  the  3d  of  September  and  the 
1st  of  October ;  the  two  subsequent  policies,  as  to  which  the 
present  action  is  brought,  were  dated  the  7th  of  October,  and 
the  3d  of  November,  but  based  upon  slips  signed  upon  the 
1st  of  October  and  the  5th  of  October,  1875,  respectively. 
On  the  5th  of  November,  1875,  a  steamer  named  the  Vindo- 
mora,  appears  to  have  been  sunk  in  the  Thames,  having  a 
large  and  valuable  cargo  oh  board.  A  claim  was  made  in 
respect  of  that  loss,  and  that  led  to  the  institution  of  the 
present  action.  It  appears  to  have  been  the  practice  of  the 
present  defendants  in  declaring  upon  the  policies  which 
they  had  effected  to  make  those  declarations  for  less  amounts 
than  the  prices  at  which  it  was  admitted  they  ought  to  have 
been  made.  The  consec^uence  was  that  at  the  time  when  the 
third  or  the  fourth  policy  was  effected,  the  earlier  policies 
were,  in  fact,  exhausted  to  a  much  larger  extent  than  was 
disclosed.  It  would  appear  from  the  hndings  of  the  jury, 
on  the  questions  submitted  to  them,  that  the  declarations 
actually  made  were  brought  to  the  attention  of  the  under- 
writers. The  answer  to  the  second  question  is,  the  defend- 
ants made  such  declarations  falsely  and  fraudulently,  and 
such  declarations  were  material  to  the  subscription  of  the 
policies  of  the  7th  of  October  and  the  3d  of  November,  and 
the  plaintiff  was  induced  thereby  to  subscribe  them.  The 
third  finding  is,  the  defendants  concealed  and  abstained  from 
declaring  the  amounts  insured  by  the  policy,  and  the  fourth 
finding,  that  it  was  material  to  the  underwriters  to  be  in- 
formed of  the  risks  so  concealed  and  abstained  from  being 
declared.  There  was  a  non-disclosure  of  facts  which  were 
found  by  the  jury  to  have  been  material  to  guide  the  under- 
writers in  arriving  at  the  determination  whether  in  the  first 
place  they  would  accept  the  risk  at  all,  and  next,  the  price  at 
which  they  were  disposed  to  take  it.  It  appears  to  me  im- 
possible to  say  in  the  face  of  these  findings,  that  there  was 
not  a  non-disclosure  of  a  material  fact  within  the  meaning 
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of  the  various  decisions  that  have  been  come  to.     Under 
those  circumstances  it  appears  to  me  this  appeal  must  fail. 

Brett,  L.J.:  The  question  in  this  case  is,  whether  two 
228]  policies  *ought  not  to  be  declared  to  be  ineffective  as 
to  any  loss  which  might  occur  to  the  defendants,  on  the 
ground  that  at  the  time  the  negotiation  of  those  policies  was 
being  carried  on  between  the  assured  and  the  underwriters 
there  was  a  concealment,  and  in  this  case  a  fraudulent  con- 
cealment, of  a  material  fact,  and  it  seems  to  me  the  question 
would  be  precisely  the  same  if  the  present  defendants  had, 
upon  a  loss  occurring  after  the  Ist  of  October,  sought  to 
recover  in  respect  of  that  loss  upon  one  or  both  of  these 
policies.  The  concealment  relied  upon  is  this,  these  two 
policies  are  policies  upon  produce  coming  from  abroad  on 
ship  or  ships  to  be  declared,  these  policies  to  succeed  other 
named  policies.  There  were  previous  policies,  and  upon 
those  policies  declarations  were  made  which  were  improper 
declarations  of  the  value  of  the  produce  shipped.  They 
were  not  only  improper  declarations  in  the  sense  of  being 
incorrect,  but  they  were  for  a  fraudulent  amount,  and  the 
charge  conveyed  is  this,  tliat  the  goods  shipped  were  de- 
clared after  their  arrival,  and  wiien  they  were  therefore  safe, 
at  smaller  values  than  they  ought  to  have  been  declared  at. 
The  object  of  such  fraud  was  that  when  the  produce  was 
safe,  the  defendants  might  make  the  premiums  they  had 
paid  cover  larger  sums  than  they  ought  to  have  covered,  and 
the  effect  was  to  make  it  appear  that  there  was  more  to  run 
out  upon  those  policies  in  favor  of  the  assured  than  was 
truly  the  case,  so  that  when  the  last  policies  which  are  the 
subject  of  this  action  were  being  negotiated,  the  underwriters 
(assuming  the  old  state  of  things  on  the  former  policies  to 
be  made  known  to  them,  as  I  think  we  must  assume),  would 
be  led  naturally  to  suppose,  that  the  policies  into  which 
they  were  then  entering  could  not  be  made  effective  until 
after  there  had  been  shipments  to  a  considerable  amount  de- 
clared upon  the  other  policies,  whereas  in  fact  there  jvas 
only  a  very  small  sum  to  be  realized  on  the  former  policies, 
so  that  the  policies  they  were  then  entering  into  would  be 
called  into  effect  much  sooner  than  they  had  a  right  to  anti- 
cipate. That  being  so,  the  jury  have  in  effect  found  that 
the  concealment  of  this  from  the  underwriters  was  the  con- 
cealment of  a  matter  which  would  affect  the  minds  of  ra- 
tional underwriters  of  ordinary  care  and  skill,  upon  the 
point  whether  they  would  enter  into  those  policies  or  not, 
or  at  what  rate  of  premium  they  would  do  so. 
229]     *That  I  take  to  be  the  substance  of  the  findings  of 
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the  jury,  and  the  question  is  whether  there  was  any  evidence 
to  support  such  finding.  It  has  been  argued  before  us  that 
there  was  not,  because  it  was  said  that  that  knowledge,  or 
tlie  want  of  it,  could  have  no  efifect  upon  the  risk  of  the 
voyage,  and  a  passage  from  Duer  was  cired  in  order  to  show 
that  tile  ni3.terial  fact,  the  concealment  of  which  would  avoid 
the  policy,  is  only  that  which  might  add  to  or  diminish  that 
kind  of  risk.  In  the  first  place,  it  seems  to  me  the  decision 
in  the  House  of  Lords  by  Lord  Eldon  in  Sibbald  v.  Hill  (') 
is  directly  contrary  to  that  proposition.  In  that  case  the 
assured  wished  to  confine  himself  to  the  mention  of  such 
facts  as  are  now  alleged  to  be  the  only  facts  that  ought  to  be 
taken  into  account,  and  the  Scotch  judges  held  he  could  do 
so,  but  the  House  of  Lords,  by  the  advice  of  Lord  Eldon, 
ruled  to  the  contrary.  The  true  proposition,  I  think,  is  laid 
down  in  Phillips  on  Insurance,  section  531,  when  explained 
by  Parsons.  It  seems  to  me  the  opinion  of  Lord  Blackburn 
was  that  the  text  of  Duer  was  wrong,  and  that  the  text  of 
Parsons,  combined  with  the  text  of  Phillips,  gives  the  right 
rule,  and  that  that  is  in  accordance  with  the  decision  in  the 
House  of  Lords  ;  so  that  the  concealment  which  is  t.o  vitiate 
a  policy  is  a  concealment  at  the  time  of  the  negotiation  of 
the  policy  of  a  material  fact,  which,  if  communicated,  would 
affect  the  judgment  of  a  rational  underwriter  in  considering 
whether  he  would  enter  into  the  contract  at  all,  or  enter  into 
it  at  one  rate  of  premium  or  at  another.  Therefore  the  real 
question  in  the  present  case  seems  to  me  to  be  this, — can  we 
say  that  it  is  unreasonable  for  a  jury  to  suppose  that  a  ra- 
tional underwriter  would,  in  considering  whether  he  would 
accejjt  these  later  policies  or  not,  be  governed  by  the  knowl- 
edge of  the  amount  for  which  declarations  had  been  made 
upon  the  former  policies.  So  far  from  thinking  it  unreason- 
able, it  seems  to  me  it  is  a  matter  which  would  govern  the 
decision  of  any  rational  underwriter.  Therefore  I  think  the 
jury  were  perfectly  entitled  to  find  that  the  concealment 
was  of  a  material  fact.  Here  it  was  not  only  a  concealment, 
but  a  fraudulent  concealment,  for  the  matter  concealed  was 
kept  back  from  the  knowledge  of  the  underwriters  in  order 
that  the  assured  might  thereby  derive  an  advantage.  Being 
*therefore  fraudulent,  it  seems  to  me  there  should  be  [230 
no  return  of  premium,  and  that  the  verdict  and  judgment 
are  both  right,  and  should  not  be  disturbed. 

Cotton,  L.J.:  This  was  an  action  by  underwriters  upon 
two  policies,  one  effected  on  the  1st  and  dated  the  7th  of 
October,  and  the  other  effected  on  the  5th  of  October  and 
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dated  the  3d  of  November.  It  was  not  disputed  that  there 
liad  been  previous  policies  on  shipments  to  be  declared  from 
time  to  time,  and  that  the  shipments  under  the  previous 
policies  which  had  been  declared  were  of  goods  of  a  value 
considerably  more  than  that  at  which  they  were  declared. 
It  is  found  by  the  second  finding  of  the  jury  that  the  defend- 
ants made  such  declarations  on  the  previous  policies  falsely 
and  fraudulently,  and  that  such  declarations  were  material  to 
be  known  to  the  underwriters,  and  that  they  were  induced 
thereby  to  subscribe  the  policies  the  subject  of  this  action. 
Then  there  is  a  further  finding  that  the  defendants  abstained 
from  declaring  the  amounts  which  had  been  on  risk  and 
insured  by  their  previous  policies,  and  as  involved  in  this,  I 
understand  that  the  plaintiflE  and  those  for  whom  he  sues 
knew  the  amount  declared  on  the  previous  policies.  Under 
these  circumstances  can  these  policies  be  maintained  by  the 
defendants?  It  was  said  the  rule  was  that  no  concealment 
would  vitiate  a  policy  unless  it  was  a  concealment  of  a  fact 
concerning  the  risk  insured;  but  I  agree  with  Brett,  L.J., 
that  that  is  not  the  correct  rule.  It  certainly  was  not 
adopted  in  the  case  in  the  House  of  Lords,  and  was  not 
adopted  in  lonides  v.  Pender  (*).  It  is  no  doubt  so  laid 
down  in  Duer,  but  Lord  Blackburn,  in  delivering  judgment 
in  lonides  v.  Pender  ('),  did  not  approve  of  it,  and  said 
*'  the  rule  laid  down  in  Parsons  on  Insurance,  that  all  should 
be  disclosed  which  would  affect  the  judgment  of  a  rational 
underwriter  governing  himself  by  the  principles  and  calcula- 
tions on  which  underwriters  do  in  practice  act,  seems  to  us 
a  sound  one."  I  agree  with  what  Lord  Blackburn  there  says. 
Here  it  is  found  the  underwriters  were  induced  to  enter  into 
the  policies  by  the  declarations  of  shipments  on  the  previous 
policies.  That  involves  this,  that  it  was  a  material  fact  for 
^31]  them  to  know  the  real  amount  *running  on  those 
policies.  It  is  said  that  does  not  come  within  the  rule.  In 
my  opinion  it  does,  and  I  see  no  reason  why  we  should  say 
there  was  nothing  to  justify  the  finding  of  the  jury. 

Judgment  affirmed. 

Solicitors  for  plaintiffs:    Waltoris^  Biibb  &  Walton. 
Solicitors  for  defendants :  Ifollams,  Son  &  Coward. 

(»)  Law  Rep.,  9  Q.  B.,  531 ;  10  Eng.  R.,  169. 
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[6  Queen's  Bench  Division,  2S1.] 
Jan.  19,  1881— C.P.D. 

Marshall  v.  Bolckow,  Vaughan  &  Co. 

^ip — Demurrage — Loading  and    Unloading  at  fixed  daily  Rate — JOg/U  to  include 

wJiole  lime  occupied  in  IjoadSyig  and  l/nloadiug. 

By  charterparty  between  the  plaintiff  and  the  defendants  it  was  agreed  that  the 
plaintifTs  ship  should  proceed  to  Bilbao  and  there  load  a  full  and  complete,  or  part, 
cargo  of  iron  ore,  and  deliver  the  same  at  Middlesborough.  '•400/600  tons  per 
working  day  (Sundays  and  liolidays  excepted)  to  be  allowed  the  charterers  Ibr  load- 
ing, and  300  discharging,  all  demurrage  over  and  above  the  said  days  at  the  rate  of 
*2jt.  per  hour  for  every  KK)  tons  cargo.  The  lay  days  to  commence  day  after  arrival, 
and  being  ready  to  load  or  discharge  respectively.  The  captain  to  have  a  lien  on 
the  cargo  for  freight  or  demurrage." 

**  If  the  sliip  is  loaded  at  other  than  Portngalette  or  Lucana  shipping  staithes,  the 
loading  and  discharging  to  be  at  the  rate  of  800  tons  per  working  day." 

The  vessel  having  loaded  at  a  place  other  than  those  last  mentioned  at  a  rate  less 
than  300  tons  per  working  day,  proceeded  to  Middlesborough,  where  she  discharged 
her  cargo  at  a  higher  rate  per  day  : 

•  Held,  that,  in  calculating  the  demurrage,  the  days  for  loading  and  unloading  must 
be  kept  separate,  and  that  the  charterers  had  no  right  to  add  together  the  whole 
number  of  days  occupied  in  loading  and  unloading  for  the  purpose  of  ascertaining 
the  average  amount  of  work  done  on  each  day. 

Appeal  by  motion,  under  88  &  39  Vict.  c.  50,  s.  6,  from 
a  decision  or  certificate  of  the  county  court  for  Durham, 
holden  at  Sunderland. 

The  action  which  was  ordered  to  be  tried  in  the  county 
court  under  19  &  20  Vict.  c.  108,  s.  26,  was  brought  by  the 
plaintiff  to  recover  £64  9^.  lOd.  as  demurrage  due  from  the 
defendants,  charterers  of  the  ship  Florence  Nightingale. 
By  the  charterparty  it  was  agreed  that  the  vessel  should 
proceed  to  Bilbao,  and  there  load,  where  and  as  ordered  by 
the  agent  of  the  freighter,  a  full  and  complete,  or  part 
cargo  of  iron  ore,  and  therewith  proceed  *with  all  [232 
convenient  speed  and  deliver  the  same  as  customarj'^  where 
and  as  directed  by  the  consignees  or  their  agents,  on  being 
paid  freight  at  the  rate  of  lis.  6d.  per  ton  delivered  at  the 
Tees,  Middlesborough,  Eston,  or  Southbank.  400/500  tons 
per  working  day  (Sunday  and  holidays  excepted)  to  be 
allowed  the  charterer  for  loading,  and  300  discharging, 
all  demurrage  over  and  above  the  said  days  at  the  rate  of 
2^.  per  hour  for  every  100  tons  cargo.  The  lay  days  to 
commence  day  after  arrival,  and  being  ready  to  load  or  dis- 
charge respectively.  The  captain  to  have  a  lien  on  the 
cargo  for  freight  or  demurrage.  "If  the  vessel  is  loaded 
at  other  than  Portngalette  or  Lucana  shipping  staithes,  the 
20  EuG.  Rep.  74 
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loading  and  discharging  to  be  at  the  rate  of  300  tons  per 
working  day,  and  time  to  commence  day  a[ter  vessel's 
arrival,  provided  she  is  then  reported  at  the  custom  house, 
and  in  every  respect  ready  for  cargo." 

It  appeared  that  the  ship  duly  proceeded  to  Bilbao,  and 
was  there  ready  to  load  her  cargo  at  6  p.m.  on  thellthof  Feb- 
ruary, 1880.  She  was  loaded  with  a  cargo  of  752  13-20  tons, 
the  loading  being  completed  atTp.M.  on  the  17th  of  February, 
and  the  whole  time  occupied  being  146  hours.  She  then 
proceeded  to  Middlesborough,  being  berthed  at  6  a.m.  on 
Sunday,  the  29th  of  February,  and  her  discharging  was 
completed  at  4  p.m.  on  Tuesday,  the  2d  of  March. 

The  only  dispute  between  the  parties  was  as  to  tlie 
amount  of  demurrage  payable;  the  plaintiff  contending 
tiiat  he  was  entitled  to  85|  hours  at  155.  6d.  per  hour,  and 
the  defendants  claiming  that  they  had  a  right  to  detain  the 
vessel  for  loading  and  discharging  6  days  and  J  hour,  or 
120J  hours^  and  consequently  tiiat  they  had  only  kept  the 
vessel  7  days  and  13  hours,  or  181  hours,  and  were  only  lia- 
ble to  pay  demurrage  for  60 J  hours,  for  which  they  paid 
into  court  £45  175.  6d. 

The  county  court  judge  certified  for  £18  12s.  4d.^  beyond 
the  amount  paid  into  court. 

Finlay^  for  the  plaintiff:  Upon  the  true  construction  of 
this  charterparty  the  stipulations  as  to  the  time  for  loading 
and  unloading  the  vessel  must  be  kept  separate  and  distinct. 
In  practice,  where  it  is  intended  that  the  charterer  shall  be 
233]  at  liberty  *to  club  the  days  for  loading  and  unload- 
ing together,  so  as  to  save  demurrage,  a  special  clause  is 
inserted  in  the  charterparty.  The  provision  that  the  cap- 
tain is  to  have  a  lien  for  demurrage  assumes  that  he  is  to 
have  a  right  to  demurrage  at  the  port  of  loading. 

Henn  Collins^  for  the  defendants  :  The  defendants  are 
not  liable  beyond  the  amount  paid  into  court,  for  the  rate 
at  which  the  cargo  was  loaded  and  unloaded  must  be  ascer- 
tained by  taking  an  average  of  the  time  occupied  at  the 
ports  of  loading  and  discharge.  The  charterparty  does  not 
specify  the  number  of  lay  days,  but  merely  gives  the  data 
for  ascertaining  them.  If  a  number  of  lay  days,  without 
more,  had  been  specified,  it  is  presumed  that  the  whole  time 
occupied  in  loading  and  unloading  might  be  distributed  be- 
tween them.  But  the  proviso  which,  under  the  circum- 
stances, came  into  operation,  created  a  uniform  rate  for 
loading  and  discharging,  and  the  effect  is  the  same  as  if  a 
number  of  days  had  been  allotted  for  both  operations  to- 
gether. 
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Lord  Coleridge,  C.J. :  I  think  that  onr  judgment 
must  be  for  the  plaintiff,  on  the  ground  that  the  intention  to 
separate  the  time  for  loading  and  unloading  the  cargo  is 
clearly  established.  What  the  charterparty  says  is :  "400/- 
600  tons  per  working  day  to  be  allowed  the  charterers  for 
loading,  and  300  discharging — if  the  vessel  is  loaded  at 
other  than  Portugalette  or  Lucana  shipping  staithes,  the 
loading  and  discharging  to  be  at  the  rate  of  300  tons  per 
working  day."  The  vessel  did  load  at  a  place  other  than 
Portugalette  or  Lucana  shipping  staithes.  Now  I  do  not  un- 
derstand the  defendants'  counsel  to  contend  that,  looking  at 
the  first  clause  as  to  loading  and  unloading,  there  would  be 
any  reasonable  ground  for  saying  that  the  parties  meant 
that  the  days  occupied  in  loading  and  unloading  should  be 
taken  together  for  the  purpose  of  seeing  how  much  work 
was  done  each  day.  But  he  argues  that  the  proviso — that 
if  the  ship  is  loaded  at  a  different  place,  then  the  loading 
and  discharging  is  to  be  at  the  rate  of  300  tons  per  working 
day — does  ascertain  the  number  of  working  day s  and  makes 
the  clause  the  same  as  if  it  had  fixed  a  number  of  lay  days 
without  making  any  distinction  between  loading  and  un- 
loading. But  fthink  that  the  effect  of  the  proviso  is  rather 
to  fix  a  separate  number  of  days  for  loading  and  unloading 
respectively,  in  which  *case  I  apprehend  the  days  [234 
could  not  be  consolidated.  We  must  construe  the  proviso 
with  reference  to  the  body  of  the  contract,  and  there  we  find 
different  rates  of  loading  and  unloading.  A  further  reason 
for  this  construction  is  the  clause  giving  a  lien  for  demur- 
rage. If  the  defendants'  construction  were  correct  the  de- 
murrage never  could  be  ascertained  until  the  cargo  had 
passed  out  of  the  control  of  the  master. 

Bo  WEN,  J.,  concurred. 

Judgment  for  tJte  plaintiff > 

Solicitors  for  plaintiff:  Botterell  &  Roche, 
Solicitors  for  defendants :   Yan  Sandau  cfc  Cumming. 
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[6  Queen's  Bench  Division,  234.] 
Nov.  16, 1880— Ex.D. 

durrant  v.    tue   ecclesiastical   commissioners    for 

England  and  Wales. 

Money  paid  under  Mhtake  of  Fact — Delay  in  reclaiming — AUsraHon  of  Pontion  of 

Payee. 

The  plaintiff,  by  mistake,  paid  to  the  defendants,  wlio  were  owners  of  the  tithes  of 
a  parish,  tithe  rent-charge  in  respect  of  lands  not  in  his  occupation.  The  plaintiff 
did  not  discover  the  mistake  until  the  two  ycai*s  limited  by  6  <&  7  Wm.  4,  c.  71,  for 
the  recovery  of  a  tithe  rent-charge  had  expired  and  the  defendants  had  lost  their 
remedy  for  the  arrears  against  ttie  lands  actually  chargeable : 

Held^  that  there  was  no  duty  cast  on  the  plaintiff  in  relation  to  the  defendants 
which  made  his  delay  in  discovering  the  mistake  laches  on  his  part;  and  that  he 
was  entitle<l  to  recover  back  the  amount  paid  as  money  paid  under  a  mistake  of  fact. 

Special  case,  stated  by  way  of  appeal  from  the  jadg- 
ment  of  the  jadge  of  the  county  court  of  Downham  in 
favor  of  the  plaintiff,  in  an  action  brought  to  recover  back 
an  amount  of  tithe  commutation  rent-charge  paid  to  the  de- 
fendants as  rectors  of  the  rectory  of  Crimplesham,  under  a 
mistake  of  fact. 

The  material  facts  appearing  in  the  case,  were  the  fol- 
lowing : 

Prior  to  Michaelmas,  1870,  certain  lands  in  the  parish  of 
Crimplesham,  in  Norfolk,  were  held  by  a  Mr.  Hodgkinson 
as  tenant.  At  Michaelmas,  1870,  the  plaintiff  succeeded 
Hodgkinson  in  his  tenancy,  except  as  to  a  part  of  the  land 
called  Stanks,  consisting  of  about  twenty-five  acres,  which 
235]  was  cut  off  and  *thenceforward  held  separately. 
The  action  was  brought  to  recover  back  tithe  which  accrued 
due  between  the  10th  of  April,  1874,  and  the  Ist  of  October, 
1876,  in  respect  of  Stanks,  and  was  paid  by  the  plaintiff  to 
the  defendants. 

The  defendants  became  owners  in  possession  of  the  tithe 
of  the  parish  of  Crimplesham  on  the  10th  of  April,  1874. 
The  names  of  the  persons  for  the  time  beiiig  occupying  the 
respective  hereditaments  subject  to  tithe  were  put  down  in 
the  collecting  book  of  the  tithe  owner's  agent,  which  was 
used  by  the  collector  at  the  tithe  audit.  When  Hodgkinson 
gave  up  his  tenancy  the  name  of  the  plaintiff  was  substi- 
tuted in  the  collecting  book  of  the  then  collector  for  that  of 
Hodgkinson  in  respect  of  all  the  lands,  including  Stanks. 
Prom  that  time  until  April,  1874,  the  collector  for  the  les- 
sees, and  afterwards  the  collector  for  the  defendants,  gave 
notices  to  the  plaintiff,  as  an  occupier  of  lands  in  the  parish, 
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to  pay  the  tithe  for  the  lands  that  appeared  by  the  collect- 
ing book  to  be  occupied  by  him,  without  any  knowledge  on 
his  or  their  part  that  the  plaintiff  did  not  occupy  the  land 
called  Stanks,  or  that  the  plaintiff  was  not  liable  to  pay  tithe 
for  the  sam<?,  being  guided  simply  in  the  notices  of  audit  by 
the  list  above  mentioned. 

The  plaintiff  paid  his  tithe  according  to  the  notices,  in 
ignorance  that  the  amount  specified  in  the  notices  included 
the  tithe  for  Stanks  not  occupied  by  him.  The  tenant  of 
Stanks,  who  was  liable  .under  an  agreement  with  the  land- 
lord to  pay  tithe,  was  not  asked  to  pay  for  that  land  until 
after  the  plaintiff,  in  April,  1877,  accidentally  discovered 
that  he  was  paying  tithe  for  land  not  in  his  possession,  and 
refused  to  pay  it  any  more. 

The  question  for  the  opinion  of  the  court  was  whether, 
under  these  circumstances,  the  plaintiff  was  entitled  to 
recover  back  any  and  what  part  oi  the  tithe  so  paid  by  him 
to  the  defendants? 

F.  M.  WJiite,  Q.C.  {J,  M,  Lloyd^  with  him),  for  the  de- 
fendants: The  defendants  have  lost  their  remedy  acainst 
the  lands  chargeable  with,  these  tithes,  since  6  &  7  Wm.  4, 
c.  71,  ss.  81,  82  limits  the  time  for  recovery  of  arrears  of 
tithe  rent-charge  by  distress  or  writ  of  possession  to  two 
years.  The  plaintiff  ought  to  have  known  the  facts,  and 
his  laches  has  altered  the  position  of  the  defendants, 
*80  as  to  debar  him  from  recovering  from  them  the  [236 
money  he  has  paid :  Freeman  v.  Juries  (*) ;  CocTcs  v.  Mas- 
terman  (*). 

A.  Wills,  Q.C,  for  the  plaintiff,  was  not  called  on. 

Pollock,  B.  :  I  agree  in  the  decision  arrived  at  by  the 
county  court  judge  in  favor  of  the  plaintiff.  If  the  mistake, 
which  was  common  to  both  parties,  had  been  discovered 
within  a  certain  time  after  the  payment  the  defendants  could 
liave  obtained  the  tithe  from  the  tenant.  The  fact  that  the 
mistake  was  not  discovered  in  time  prevents  this,  and  so 
alters  the  position  of  the  defendants;  but  there  is  no  con- 
duct on  the  part  of  the  plaintiff  such  as  would  disentitle 
him  from  recovering  in  this  action.  In  Cocks  v.  Master- 
man  (')  the  ground  of  the  decision  was  that  the  banker 
should  bear  the  loss,  because  he  had  not  done  that  which 
bankers  are  bound  to  do,  given  notice  of  the  forgery  of  the 
check  when  it  became  due.  This  and  other  similar  cases 
proceed  upon  the  ground  of  some  mutual  relation  be- 
tween the  parties  creating  a  duty  on  the  part  of  the  plaintiff, 
breach  of  which  disentitles  him  from  recovering.     No  such 

(')  Law  Rep.,  4  Ex.,  189.  (*)  9  U  A  C,  902. 
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state  of   facts  exists   here,  and   the  plain tifif,   havin|[^  paid 

the  money  under  a  mistake  of  fact,  is  entitled  to  recover 
it  back. 
Hawkins,  J.,  concurred. 

Judgment  for  the  plaintiff.  . 

Solicitor  for  plaintiff:    W.  B.  Brooks^  for  E.   M.   Beloe, 
King's  Lynn. 
Solicitors  for  defendants  :  Jennings^  WJiite  &  Co. 

See  18  Eng.  R.,  5o9  note;  18  Amer.  lief    is    sought:    South  wick   v.    First, 

Law  Reg.    (N.S.),   89;    Moak's  note,  etc.,  84  N.  Y.,  433-4. 

Clarke's  Chancery,  40,  ed.  18G9  ;  Lloyd  Plaintiff  purchased   certain   real  es- 

&  Gould  (Banks's  ed.),    150  note  ;    5  tate,  subject  to  a  mortgage  owned  by 

Russell  (Banks's  ed.),  150  note  ;   4  De  defendant,  and  assumed  its  payment, 

(lex  &  Jones  (Little,    Brown  &  Co.'s  Upon  settling  with  defendant,  plaintiff 

ed.),  250  note.  claimed  that  a  payment  of  some  ^00 

Where  one  pays  money  to  another,  had    been   made    by    the    mortgagor, 

supposing  him  to  be  the  holder  of  a  note  which  was  not  credited  on  the  bond  ; 

against  the  payer  of  which  he  is  not,  which  was  denied  by  the  defendant, 

he  may  recover  back  such  payment  as  Plaintiff  said  that  he  would  pay  tlio 

made    under  a  mistake:    Chesney  t,  amount  claimed,    but  would   at   once 

St.  John,  4  U.  C.   App.  R.,  150;    De-  commence  an  action  to  recover   back 

vins  V.  Edwards,  8  Leg.  Adviser,  53,  tlie    over-payment.      Plaintiff    having 

Supreme  Court,  Ills.  accordingly  made  the  payment,  brought 

If  money  be  paid  under  the  impres-  this  action  to  recover  the  money  as 

sion  of   the  truth  of  a  fact  which  is  paid  under  a  mistake  of  fact,  nnd'pro- 

untrue,  it  may  be  recovered  back,  how-  duced  a  receipt  for  $164.66,  paid   by 

ever  careless  the  party  paying    may  the  mortgagor  to  the  defendant,  and 

have  been  in  omitting  to  inquire  into  not  credited  on  the  bond, 

the  fact :  Frambers  r.  Risk,  2  Bradw.  Held,    that    as    plaintiff    paid    the 

(Ills.),   499;    Young    t.    Lehman,    63  money  with  full  knowledge  of  all  the 

Ala.,  519;    Alston  v.  Richardson,  53  facts,  he  could  not  maintain  the  action. 

Tex.,  1.  Ignorance  of  the  means  of  proving  a 

But  such  negligence  on  his  part  is  a  fact  is  not  ignorance  of  the  fact :    Un- 

fact  for  the  consideration  of  the  jury  derhill  'o.  Carroll,  16  Hun,  101. 

in    determining  whether  his    alleged  A.  contracted  to  sell  land  to  B.,  and 

ignorance  was  real  or  feigned :  Young  then  for  a  valuable  consideration  as- 

V.  Lehman,  63  Ala.,  519.  signed  his  contract  with  B.  to  C;    B. 

If  money  is  intentionally  paid  with-  subsequently  paid  C.  the  contract  price, 
out  reference  to  the  truth  or  falsity  of  but  A.  refused  to  convey  the  land  to 
the  fact,  the  party  paying  meaning  to  him.  Held,  that  B.  could  not  main- 
waive  ail  inquiry  into  the  fact  ;  or  if,  tain  an  action  against  C.  for  breach  of 
believing  there  is  a  mistake,  he  might,  contract,  nor  on  any  implied  lia- 
by  investigation,  learn  the  state  of  bility  arising  from  failure  of  consid- 
facts  more  accurately,  and  declines  so  eration,  unless  C.  contracted  with  A. 
to  do,  and  chooses  to  pay  the  money  to  fulfil  the  contract.  Held  further, 
notwithstanding,  he  cannot  recover  it  that  if  C.  was  a  purchaser  for  value, 
back  :  Frambers  v.  Risk,  2  Brad  well  the  fact  that  both  B.  and  V,  believed 
(Ills.),  199.  that  A.  had  title  to  the  premisc^s,  al- 

Tlie  mistake  entitling  a  party  to  re-  though  in  fact  he  did  not,  would  not 

cover  back  money  paid  must  be  a  mis-  enable   B.  to  recover  the  money  |>aid 

take  as  to  some  existing  fact,  not  as  to  to  C,  as  money  paid  under  a  mutual 

something  to  be  done  or  to  happen  in  mistake  of  fact. 

the  future.     It  must  be  a  mistake  as  to  That  B.'s  remedy  was  against  A.  for 

some   fact   not    remotely   but  directly  breach  of  contract,  if,  after  a  demand, 

bearing  upon  the  act  against  which  re-  he  failed  to  give  a  good  and  suflicieut 
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conveyance  of  the  premises:  You-  and  fraud  in  the  other,  in  taking  ad- 
iiians  v.  Edgerton,  16  Hun,  28.  vantage  of  it,  and  thus  obtaining  a  con- 
Where  a  collateral  promise  is  made  tract  with  the  knowledge  that  the 
by  one  of  the  parties  with  respect  to  party  dealing  with  him  is  in  error  in 
a  written  contract,  the  only  remedy  of  regard  to  its  terms, 
the  injured  party,  in  case  of  a  breach  Where  it  appears  that  the  contract 
of  the  collateral  promise,  is  an  action  as  executed  is  just  the  one,  one  of  the 
for  damages  for  a  breach  of  the  parol  parties  intended  to  make,  and  the  one 
contract:  Genet  v.  Prest.,  etc.,  10  he  understood  the  other  intended  to 
Weekly  Dig.,  386,  less  fully  21  Hun,  make,  the  court  has  no  power  to  reform 
688  ;  Wilson  v.  Deen,  74  N.  Y. ,  531.  it :  Paine  v.  Jones,  75  N.  Y. ,  593  ;  S.  C. , 

Fraud,  in  refusing  to  enter  into  a  8  N.  Y.  Weekly  Dig.,  14;   Leland  v. 

written  agreement  that  a  check  should  Whitaker,  23  Mich.,  327. 

be  held  by  the  drawee  without  recourse  Where,  by  mistake  or  fraud,  a  con- 

upon  the  drawer,  canno(  be  set  up  as  veyance  or  agreement  includes  more  or 

a  ground   for    admitting  evidence  to  less  than  was  intended  by  the  parties, 

change  the  contract  embodied  in  the  or  a  mistaken  description,  equity  will 

check  :    American,   etc.,   v.  Clark,   47  reform  the  agreement  or  conveyance  to 

Iowa,  671.  conform  to  the  actual  agreement  made 

Ignorance  of  a  fact  extrinsic  and  not  by  the  parties  : 

essential  to  a  contract,  but  which,  if  Arkansas  :    Blackburn  v.  Randolph, 

known,  might  have  influenced  the  ac-  83  Ark.,  119. 

tion  of  a  party  to   a  contract,   is  not  Illinois  :   Bent  v.  Coleman,  89  Ills., 

such  a  mistake  as  will  authorize  equi-  864;    Breegl  v.   MoUer,   82  id.,   257; 

table  relief  ;  as  to  such  facts  the  party  Higgins  v.  Bicknell,  Id.,  502  ;   Morton 

must  rely  upon  his  own  vigilance,  and  v.  Smith,  86  id.,  117  ;   Home,  etc.,  t, 

if  not  imposed  upon  or  defrauded,  will  Myer,  93  id.,  271. 

be  held  to  his  contract :  Dambmann  v.  Indiana  :    Hamar   v.    Medsker,    60 

Schulting,  75  N.  Y.,  65.  Ind.,  413  ;  Fry  v.  Brooks,  64  id.,  51. 

Where  there  is  no  such  relation  of  Iowa  ;    Baker  v.  Massey,   50  Iowa, 

trust  or  confidence  between  the  parties  399  ;  Nowlin  v.  Pyne,  47  id.,  293. 

as  imposes  upon  one  an  obligation  to  Kansas  :     Earnshaw    v.    Crout,    23 

give  full  information  to  the  other,  the  Kans.,  560. 

latter  cannot  proceed  blindly,  omitting  Michigan  i    Berry  c.   Whitney,  40 

all  inquiry  and  examination,  and  then  Mich.,  65. 

complain  that  the  other  did  not  volun-  New   Jersey  :    Gale  v.  Morris,  30 

teerto  give  the  information  he  had:  N.  J.  Eq.,  285;   Zingsem  v.  Kidd,  29 

Dambmann  v.  Schulting,  75  N.  Y.,  55.  id.,  516 ;  Ramsey  v.  Smith,  32  id.,  28. 

Tlie  obligation  of  a  party  to  refund  New  York:    Waring  v,  Somborn, 

monev,  voluntarily  paid  to  him  by  mis-  82  N.  Y.,  604;   Albany  Savings,  etc., 

take,  can  arise  only  after  notification  v.   Burdick,   Court  Appeals,  ^lOV.  22, 

of  the  mistake,  and  demand  of  pay-  1881,  reversing  20  Hun,  104;  Bryce  t>, 

ment.  Ixjrillard,   55  N.  Y.,  240  ;   Kilmer  v. 

Where  a  demanil  is  necessary,  it  is  Smith,  77  id.,  226;    Hay  v.  Ins,  Co., 

not  excused  by  showing  that  defendant  Id.,  235  ;  Crippen  v.  Baumes,  15  Hun, 

would  not  probably  have  complied   if  136;    Trustees,   etc.,   v.   Merriam,   59 

one  had  been  made ;  and  it  matters  not  How.,  226. 

that  defendant,   on   the  trial,   contest  See  Arthur  v.  Homestead,   etc.,   78 

plaintiff's   right    to    recover:     South-  N.  Y.,  462. 

wick  V.  Bank,  84  N.  Y.,  421.  Pennsylvania  :    Eilenberger  v.  Pro- 

Astothe  rules  which  will  be  observed  tective,  etc.,  89  Penn.  St.,  464. 

in  a  suit  to  reform  a  written  agreement  United    States,    Supreme    Court : 

for  alleged  mistake,  see  Humphreys  v.  Snell  v.  Atlantic,  etc.,  98  U.  S.  R.,  88-9  ; 

Hiirtt,  20  Hun,  398.  18  Am.  Law  Reg.  (N.S.),  79. 

The  mistake  which  will  warrant  a  Wisconsin :    James    v.    Cutler,    10 

court  of  equity  in  reforming  a  written  North  Western  Rep.,  147,  149-150  and 

contract  must   be  one  made  by   both  cases  cited. 

parties  to  the  agreement,  so  that  the  in-  And  so  as  against  one  with  notice  of 

tention  of  neither  is  expressed  therein,  the  facts  or  mistaken,  or  one  not  a 

or  it  must  be  the  mistake  of  one  party,  bona  fide  purchaser  : 
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niinoiB  1    Slattery    d.   Kaflertj,    93 

Ilia..  377. 

New  Jeney :  Gale  g.  Morris,  80 
N.  J.  Eq..  285. 

New  Yottt !  CrippeD  u.  Bamnes,  15 
Hun.  130. 

A  plainllfl  having  two  estates,  aod 
inleiidin^  to  sell  tlie  least  valuable,  by 
mis  take  ilie  other  was  put  up  for  sale 
and  thil  defendant,  knowtog  It  to  bi 
the  most  valuable,  purchased  it.  tli 
did  not  take  posGession  of  it,  but  as 
serttd  rights  to  the  other  estate,  and  liis 
subaeqiiRDt  conduct  vaa  not  straight- 
forward. The  plaiDtifT  sought  to  make 
him  take  the  UaEt  valuable. 

Held,  that  there  was  no  mutual  ni 
take,  but  that  plaintifF  was  entitled  to 
a  reconveyance  of  the  property,  repay- 
ing to  defendant  his  purchase- money 
wiih  interest  ;  Asliley  v.  Cook,  0  Vict. 
Law  Hep.  (Eq.).  314. 

To  entitle  a  party  to  a  judgment  re- 
forming a  written  contract,  he  must 
prove  that  it  was  the  intention  of  both 
parties  M  make  a  contract,  not  as  it 
appears,  but  as  he  claims  it  should 
have  been,  and  that  this  Intent  was 
frustrated  by  mutual  mistake  or  the 
fraud  of  the  other  party  ; 

Michigan:  Burchard  t>.  Frazer.  23 
Mich.,  234. 


Id.,  35. 

Nsw  York:  Jackson  v.  Andrews. 
59  N.  T.,244;  Slettheiraer  o.  Killlp. 
75  id. .282;  Whittemore  e.  Farrington. 
7a  id..  452.  affirming  12  Hun,  U9  ; 
Bryeeii.LoriIlard,6SN.  Y.,240;  Story 
0.  Congur.  36  id,,  673  ;  Genet  v.  Prest., 
etc.,  10  Weekly  Dig,  388.  lesa  fully 
21  Hun,  sea  ;  Mills  n.  Uwis,  55  Barb. , 
179.87  How.  Pr.,  418;  Bloodgood  ^i. 
Sears.  64  Barb..  71. 

Where  an  agreement   for  the   pur- 
chase and  sale  of  a  farm  has  been  en- 
tered into,  under  an  honest  and  mutual 
mistake  of  tlie  parties  as  to  the  quan- 
tity of  land  it  contains,  the  fact  that 
such  agrpement  Iiaa  been  consummated 
rried  into  effect  by  the  execution 
livery  of  a  deed,  does  not  prevent 
rchaner  from  recovering  back,  in 
t  of  equity,  so  much  of  the  price 
paid  by  mistake,  where  the  mis- 
s  cot  discovered  until  after  he 
cepted  the  deed  and  entered  into 
sioii  nt  llie  farm  :   Paine  v,  Up- 
i  N.  Y„  300. 


Where  no  mistake  in  drawing  a 
mortgage  is  alleged,  a  statement  ihat 
the  intention  of  the  parlies  was  to 
mortgage  a  certain  trocl  of  laud  ad- 
joining that  covered  by  the  mortgage. 
was  held  insufficient :  Easter  v.  Sev- 
ern, 64  Ind..  375. 

Where  a  grantor  bonnda  the  land 
which  he  conveys,  by  tlie  land  of  an- 
other person,  he  does  Dot  underlahe 
that  the  visible  diri^on  fence  is  upon 
the  true  line,  but  he  leaves  the  true 
liue  to  be  ascert^ned. 

Where  both  parties  to  a  deed  acted 
under  a  mistake  in  respect  to  the  quan- 
tity of  land  embraced  in  (he  boundaries. 
In  consequence  of  their  supposing  liial 
the  fences  on  the  north  and  south  sides 
stood  upon  the  lines  of  the  lot.  and 
that  there  were  67  acres  between  those 
fences,  whereas  the  south  fence  stood 
upon  the  land  of  one  H.  four  chains 
and  eighty. seven  links  from  the  true 
line,  and  the  quantity  of  land  embraced 
In  the  description  was  but  391  acres,  in- 
stead of  67  acres  :  Held,  in  the  absence 
of  any  fraud  or  mis  representation,  that 
the  grantee  was  without  remedy;  and 
that  the  deficiency  tn  quantity  consti- 
tuted DO  defence  to  an  action  brought 
against  him  to  foreclose  a  mortgage 
given  for  the  purchase-money:  2>or- 
thropc.  Sumner,  27  Barb..  196. 

But  sea  White  c.  Williams.  48  N.  T., 
344,  reversing  48  Barb.,  222. 

In  Victoria  it  is  held,  at  law,  that 
where  a  purchaser  wished  to  buy  a  cer- 
tain allotment  of  land,  and  the  vendor 
purported  to  sell  him  that  altotmenl. 
but  gave  a  certiflcate  of  title  ami  trans- 
fer lor  another  lot,  and  the  purchaser 
was  afterwards  evicted  from  such  lirst 
mentioned  tot,  that.  In  the  absence  of 
fraud,  he  was  not  entitled  to  recover 
damages  in  respect  of  his  eviction, — 
that  the  maiini  eaveiiC  tmptar  applieil ; 
Hunt  «.  Johnson,  0  Victorian  L.  U. 
(Law).  401. 

A  party  cau  only  commit  a  legal 
fraud,  in  a  business  transaction  with 
another,  by  fraudulent  misrepresenta- 
tions of  fact  or  by  such  conduct  or  arti- 
fice, for  H  fraudulent  purpose,  as  wil) 
mislead  the  other  parly  or  throw  hira 
oil  Ills  guard,  and  cause  him  to  omit  in- 
quiry or  eianiinalion  wliicb  he  would 
otherwise  make  :  Dambmann  t.  Schul- 
ting.  "5  N.  T.,  55. 

A  party  whose  duty  it  is  to  prepare 
a  tvrittcn  contract  according  to  a  pre- 
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Tious  agreement,  if  be  prepares  one 
materially  changing  the  terms  of  the 
previous  agreement,  and  delivers  it  as 
in  accordance  therewith,  commits  a 
fraud  entitling  the  other  to  relief :  Hay 
t.  Star  Fire  Ins.  Co.,  77  N.  Y.,  285. 

Defendant  S.  contracted  to  sell  and 
convey  to  defendant  D.  certain  prem- 
ises, subject  to  certain  mortgages 
thereon.  D.  assigned  the  contract  to 
plaintiff.  S.  executed  a  deed  to  plain- 
tiff containing  a  clause,  by  the  terms 
of  which  plaintiff  assumed  and  agreed 
to  pay  said  mortgages,  which  deed 
plaintiff  accepted  and  put  on  record, 
in  ignorance  of  the  fact  that  said  clause 
was  contained  therein,  and,  •suppos- 
ing that  the  deed  in  that  particular 
followed  the  terms  of  the  contract, 
said  clause  was  inserted  also  with- 
out the  knowledge  or  consent  of  S. 
Held,  that  an  action  was  maintain- 
able to  reform  the  deed  by  striking  out 
said  clause,  on  the  ground  that  the  in- 
sertion thereof  was  a  fraud  upon  plain- 
tiff: Kilmer  1?.  Smith,  77  N.  Y.,  226. 

Where  the  terms  of  a  deed  are  agreed 
on,  and  the  parties  go  to  a  conveyancer 
and  state  such  terms  to  enable  him  to 
draft  the  deed,  and  the  grantor  after- 
wards, without  the  knowledge  of  the 
grantee,  gives  other  directions  as  to 
the  terms  to  be  inserted,  which  are 
followed,  and  the  grantee  accepts  the 
deed  supposing  it  to  be  drawn  as  agreed 
on,  a  court  of  equity  will  reform  the 
deed,  the  proceeding  being  a  fraud 
upon  the  grantee  :  Bergen  v.  Ebey,  88 
Ills.,  269  ;  Albany  Savings,  etc.,  v, 
Burdick,  Ct.  App..  Nov.  22,  1881,  re- 
versing 20  Hun,  104. 

But  see  White  v.  Meyer,  7  Daly,  428. 

Where  an  essential  part  of  an  agree- 
ment is  left  out  of  a  written  agreement 
on  the  request  of  the  party,  upon  his 
false  representation  that  it  is  unneces- 
sary, it  takes  the  case  out  of  the  oper- 
ation of  the  rule  which  excludes  parol 
testimony  offered  to  vary  a  written 
contract :  White  v.  Dixon,  35  Leg.  Int., 
114,  Supreme  Ct.,  Penn.  ;  Waring  v. 
Somborn.  82  N.  Y.,  604-5. 

A  mortgagee  who  has  received  in 
good  faith  a  mortgage,  executed  by  his 
debtor  and  his  wife,  of  property  the 
title  to  which  of  record  was  in  the  hus- 
band, is  not  liable  to  have  his  mortgage 
invalidated  as  to  a  portion  of  the  prem- 
ises, on  a  claim  by  the  wifedf  the  mort- 
gagor that  she  held  such  portion  by  an 
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unrecorded  deed  from  her  husband, 
and  that  the  same  was  included  in  the 
mortgage  by  a  mistake  of  her  husband', 
for  which  mistake  it  is  not  claimed  the 
mortgagee  was  in  anywise  responsible : 
Shepard  v.  Shepard,  36  Mich.,  173. 

The  general  rule  is,  that  a  mere  mis- 
take of  law  only,  and  not  of  fact,  will 
not  be  relieved  against :  18  Am.  Law 
Reg.  (N.S.),  89  ;  5  Russell  (Banks's 
ed.),  150  note. 

Bngllsh  :  Midland,  etc.,  o.  Johnson, 
7  H.  L.  Cas.,  798. 

Indiana:  First,  etc.,  v.  Gough,  61 
Ind.,  147  ;  Burt  v.  Bowles,  69  id.,  1. 

Miaaouxi  :  Daily  v.  Jessup,  72  Mo., 
144. 

United  States,  Supreme  Court : 
Snell  V.  Atlantic,  etc.,  98  IT.  S.  R.,  85  ; 
18  Am.  Law  Reg.  (N.S.),  8.5,  89  note. 

Wisconsin  :  Birkhauser  v.  Schmitt, 
45  Wise.,  317, 

Fraudulent  representations  as  to  the 
legal  effect  of  an  instrument  will  avoid 
it,  even  if  made  to  one  who  has  actu- 
ally read  it,  if  unable  to  judge  of  its 
true  construction  :  Berry  v.  Whitney, 
40  Mich.,  65. 

Michigan :  Berry  v.  Whitney,  40 
Mich.,  65. 

There  must  be  clear  evidence  of 
fraud  or  mutual  mistake  to  authorize 
the  reformation  of  a  written  contract : 
4  De  Gex  &  Jones  (Little,  Brown  & 
Co.'s  ed.),  250  note. 

English :  Howkins  v.  Jackson,  2 
Macnaghten  &  Gordon,  372. 

Illinois  :  Peck  v.  Arehart,  95  Ills., 
113. 

Indiana:  State  v.  T.  II.,  etc.,  64 
Ind.,  302. 

Michigan :  Shepard  v.  Shepard,  36 
Mich.,  173  ;  Vary  v.  Shea,  Id.,  3g8. 

New  Jersey :  Pasman  v.  Montague, 
30  N.  J.  Eq.,  385;  llendrickson  v. 
Wallace's  Ex'r,  31  id.,  604  ;  Ramsey  v. 
Smith,  32  id.,  28. 

New  York :  Jackson  v.  Andrews, 
59  N.  Y.,  244;  Moran  v.  McLarty,  75 
id.,  25,  affirming  11  Hun,  66  ;  (Jenet  v. 
President,  etc.,  10  Weekly  Dig.,  386, 
less  fullv  21  Hun,  588. 

United  States,  Supreme  Court : 
Snell  V.  Atlantic,  etc.,  98  U.  S.  R., 
88-9  ;  18  Am.  Law  Reg.  (N.S.),  79. 

Wisconsin :  Sable  v.  Maloney,  48 
Wise,  331. 

The  terms  and  conditions  of  the  con- 
tract must  be  sufficiently  definite  to 
enable  the  court  to  determine  what  the 
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contract    was:    Oxford     v.    Provaud,  the  assignment:  Foster  r.  Kingsley, 67 

L.  R.,  2  P.  C.  135.  Maine.  153. 

If  a  deed   complies  in   all   respects  In //i^ta/i/:^  it  is  held,  that  a  mortgage 

with  a  written  agreement  between  the  may  be  reformed  as  against  a  judg- 

parties,  the  grantee  cannot  set  up  a  ment  plaintiff,  so  as  to  include  real 

mistake  in   such  deed   in  omitting  to  estatenpon  which  a  judgment  is  alien, 

include  a  strip  of  land  therein,  as  a  de-  and  which  by  mistake  was  not  Included 

fence  to  an  action  to  recover  such  strip,  in  the  mortgage  ;    but  such  reforma- 

unless  he  alleges  and  shows  that  the  tion  cannot  be  had  as  against  a  pnr- 

written  agreement  was  the  result  of  a  chaser  of  such  judgment  for  a  valuable 

mistake  also  :   Christianson  v.  Lin  ford,  consideration    without    notice  of   the 

3  Rob.,  215,  less  fully  19  Abb.,  221.  mistake  made  in  the  mortgage  :  Wain- 

A  conveyance  by  a  sheriff,  or  other  wright  v.  Flanders,  64  Ind.,  306. 

public  officer,  may  be  corrected  so  as  An  alleged  mistake  in  the  descrip- 

to  include  lands  omitted   from  it  by  tion  of  lands  in  a  release  of  part  of 

mistake  :    Zingsem  c.  Kidd,   29  N.  J.  premises  covered  by  a  mortgage,  such 

Eq.,    516;     Kercheral    v,    Lamar,   68  release  having  been  given  by  the  mon- 

Ind.,  442  ;  Stiles  v.  Wiedner,  35  Ohio  gagee,  cannot,  on  foreclosure,  be  setup 

St.  R. .  555.  to  the  detriment  of  an  assignee  of  the 

Bat  see  Lewis  v.  Owen,  64  Ind.,  446.  mortgage:  Appleton  v.  Small,  31  N.  J. 

A  mistake  in  the  description  of  lands  Eq.,  382. 

covered  by  a  deed  cannot  be  corrected  A  mortgage    was    taken  which  by 

as  against  a  bona  fide  purchaser   for  mistake  omitted  certain  property  it  was 

value,  of  land,  or  one  claiming  under  intended  to  cover.     A  third  person  au- 

such,  though  the  latter  had  notice  of  thorized  to  procure  its  correction,  se- 

such   mistake  :    Peck    t.    Arehart,   95  cured  for  himself  a  mortgage  upon  the 

Ills.,  113.  whole,  and  offered  the  original  mort- 

To  secure  an  existing  indebtedness,  gagee  an  interest  in  this  mortgage  to 
a  deed  (in  fact  a  mortgage)  was  given  the  amount  of  the  former  one.  The 
by  D.  to  J.  By  an  error  in  the  descrip-  offer  was  declined.  Held,  that  the 
tion,  it  covered  only  eleven  feet  of  the  original  mortgage  remained  in  force 
frontage  of  one  of  the  lots.  Other  and  was  prior  to  the  other,  and  a  de- 
creditors  afterwards  recovered  judg-  cree  was  made  rectifying  and  foreclos- 
ments  against  D.  and  levied  on  the  lot  ing  it:  Ferguson  ?.  Hemingway,  88 
Hs  described  in  J.'s  deed.     Then  J.  re-  Mich.,  161. 

covered  a  judgment  against  D.,  for  the  In  a  suit  to  reform  an  agreement  or 

same  debt,   and   levied  on  the  whole  mortgage    to    conform    to   the  actual 

debt,  the  mistake  having  been,  mean-  agreement  of  the  parties,  a  su1)sequent 

while,  discovered  and  rectified  by  an-  purchaser  or  incumbrancer,  where  he 

other  deed  from  D.  to  J.  has  notice  of  certain  facts,  he  will  be 

Held,  that  J.'s  lien  on  the  eleven  charged  with  notice  of  other  facts  to 
feet  was  prior  to  that  of  the  other  which  by  inquiry  and  investigation  be 
judgment  creditors,  by  virtue  of  his  would  have  l)een  led  :  Bent  t.  Cole- 
mortgage  ;  and  on  the  remainder  of  man,  89  Ills.,  364,  368,  and  cases  cited, 
the  lot,  by  virtue  of  the  levy  under  his  See  Slattery  v.  Rafferty,  93  Ills., 
judgment:  Lovejoy  v.  Lovejoy,  31  277. 
N.  J.  Eq.,  55.  Relief  prayed  by  a  bill  to  rectify  a 

The  equity  of  a  vendee  for  the  cor-  deed  whereby,  through  the  mutual 
rection  of  a  deed,  is  not  displace<l  by  mistake  of  the  parties,  a  lot  of  land 
the  lien  of  a  subsequent  judgment,  or  was  conveyed  instead  of  an  adjoining 
execution  thereunder  :  Blackburn  v.  one,  can  only  be  granted  by  transfer- 
Randolph,  33  Ark.,  119.  ring  to  such  adjoining  lot  the  incum- 

In   Maine  it  has  been  held,  that  to  brances    put    on    the   former    by  the 

justify  the  reformation  of  a  bond  which  parties:    Weston  i\  Wilson,  31  N.J. 

lias  been  assigned  to  &  bona  fide  holder,  Eq.,  51. 

for  a  valuable  consideration,  not  only  After  judgment  for  the  conversion  of 

must  the  alleged  error  be  proved,  but  certain   chattels,  an  action   cannot  be 

It  must  also  be  proved  that  theassignee  maintained  for  the  conversion  of  other 

had  notice  of  the  error  at  the  time  of  chattels  taken  by  the  same  act,  although 
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the  plaintiff  was  prevented  from  in-  8  Daly,    311  ;     Nathans    t?.    Hope,   77 

eluding    them    in    the    former  action  N.  Y.,  420. 

hy  the  fraudulent  acts  of  the  defend-  In  WuteonHn  it  has  been  held,  that 

ant  :   McCaffrey  v.  Carter,   125  Mass.,  a  written  instrument  will  not  be  re- 

380.  formed  on  the  ground  of  alleged  mis- 

In  an  action. to  recover  upon  a  single  take,    unless    the    party    complaining 

covenant — such  as  the  usual  covenant  moves  promptly  after  discovery  of  the 

to  pay  rent — if  all  sums  accrued  and  mistake  :    Sable  v.  Maloney,  4i^  Wise., 

payable  at  the  time  the  action  is  com-  381. 

menced  are  not  included,  those  omitted  But  see  Trustees,  etc.,  v.  Merriam, 

cannot,  after  judgment,  be  recovered  59  How.  Pr.,  226. 

in  another  action,  it  matters  not  which  Where  the  mortgaged  premises  were 

action  be  brought  first:   Jex  i?.  Jacob,  described  as  containing  one  hundred 

7  Abb.  N.  C,  452,  distinguishing  Mc-  acres  of  land,   another  tract  of  nine 

Intosh  V.   Loren,  40  Barb.,  550;   Re-  acres,   the  title  to  which  was  derived 

formed,  etc.,  v.  Brown,  54  id.,  191.  from  another  source,  cannot  be  claimed 

But  see  2  £ng.  Rep.,  617  note  ;  Dula-  as  covered  by  such  mortgage,  although 

ney  v.  Payne,  14  Chicago  Leg.  News,  the  description   in  the  mortgage  con- 

163,  Sup.  Ct.,  Ills.  eluded  with  a  general  reference  to  a 

Otherwise  of  different  sales  of  goods  :  deed    which    conveyed    both    tracts: 

Zimmerman  v.  Echard,  83  N.  Y.,  74,  Holmes  v.   Abrahams,   81  N.  J.   £q., 

60  How.,  160,  affirming  08  How.,  11,  415. 


[6  Queen's  Bench  Division,  23^.] 
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*CoRRY  V.  The  Great  Western  Railway    [237 

Company. 

JtaUuHiy  Company-^  Li  ability  to  fence  against  adjoining  Lnnch — Railwayn  Clatues  Con- 
solidiition  Act,  1845  (8  <&  9  Vict.  c.  20),  «.  68 — Injury  to  Cattle — Owner  releasing 
Right  to  aecommodiUion  Works — Rights  of  Occupier. 

The  plaintiff  in  1846  became  tenant  from  year  to  year  of  land  belonging  to  one 
G.  In  1847,  the  defendants,  a  railway  company,  acquired  part  of  the  land  in  the 
exercise  of  their  statutory  powers,  and  by  arrangement  with  G.  paid  him  compensa- 
tion in  lieu  of  all  accommodation  works,  including  tlie  right  to  have  his  land  fenced 
from  the  railway,  G.  releasing  the  defendants  from  their  statutory  obligation  iu  that 
respect.  The  defendants,  however,  made  a  sufficient  fence  (consisting  of  posts  and 
rails,  a  ditch,  and  a  quickset  hedge)  between  the  railway  and  the  land  so  occupied 
b}'  the  plaintiff,  but  neglected  to  keep  up  the  posts  and  rails,  and  in  consequence  of 
their  defective  and  dangerous  condition  a  cow  belonging  to  the  plaintiff,  in  1879, 
whilst  the  plaintiff  so  continued  in  the  occupation  of  the  land,  fell  into  the  ditch  and 
was  killed  : 

Hdd,  tliat  the  defendants  were  liable,  for  that  their  arrangement  with  the  owner 
did  not  exonerate  them  from  their  liability  under  the  Railways  Clauses  Act  (8  &  9 
Vict.  c.  20),  8.  68,  to  maintain  the  fence  anci  ditch  for  the  bcneht  of  the  occupier,  and 
80  as  to  prevent  his  cattle  from  straying  from  the  land. 

Case  stated  by  the  judge  of  the  county  court  at  Yeovil. 

1.  This  action  is  brought  by  the  plaintiff  to  recover  £30 
damages  for  the  loss  of  a  cow,  the  property  of  the  plaintiff, 
which  loss  was  caused  by  the  defective  and  dangerous  state 
of  the  fences  of  the  defendants  separating  the  railway  of 
the  defendants   in   the   parish  of  Over  Compton,    Dorset, 
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from  a  close  of  land  iii  the  occupation  of  the  plaintiff  iu 
the  parish. 

4.  The  plaintiff  is  tenant  from  year  to  year  to  John  Good- 
den  or  his  trustees  of  a  farm  called  Lower  Farm.  He  became 
tenant  thereof  from  year  to  year  at  some  time  prior  to  the 
making  of  the  conversance  hereinafter  mentioned,  and  he 
lias  occupied  on  the  same  terms,  as  a  tenant  from  year  to 
year,  down  to  the  present  time. 

5.  One  of  the  fields  forming  the  farm  of  the  plaintiff  abuts 
on  lands  belonging  to  the  defendants,  througli  which  lands 
the  defendants'  railway  is  constructed.  Between  the  fields 
of  the  plaintiff  and  the  lands  of  the  defendants  there  exists 
a  ditch.  Between  the  ditch  and  the  railway  there  was  and 
is  a  sufficient  fence  to  prevent  animals  from  straying  on  the 
railway  itself. 

238]  *6.  On  the  afternoon  of  the  20th  of  July,  1879,  one 
of  the  plaintiff* s  cows  which  on  the  morning  of  the  same 
day  had  been  left  alive  and  in  health  in  the  field  was  found 
dead  in  the  ditch.  At  the  place  where  the  cow  was  fonnd 
the  ditch  is  four  feet  six  inches  wide  at  the  top  and  one  and 
a  half  feet  wide  at  the  bottom,  and  about  six  feet  deep,  and 
was  partially  overgrown  with  brambles  growing  in  the  two 
sides  of  the  ditch.  The  death  of  the  cow  resulted  from  its 
having  fallen  into  the  ditch,  and  being  unable  to  extricate 
itself. 

7.  The  ditch  was  made  by  the  defendants  at  the  time  of 
the  construction  of  their  railway  in  or  about  1846;  audit 
had  been  cleared  out  by  the  defendants  from  time  to  time, 
but  not  for  the  last  three  years.  When  the  ditch  was  made 
by  the  defendants  they  erected  a  post-and-rail  fence  between 
it  and  the  field  of  the  plaintiff  ;  but,  after  a  thorn  hedge 
which  the  defendants  had  planted  on  the  side  of  the  ditch 
nearest  the  railway  had  grown  up,  the  post-and-rail  fence 
was  allowed  to  rot  awa}';  and  it  has  ceased  to  exist  for  many 
years.  The  ditch  was  on  the  20th  of  July,  1879,  in  such  a 
defective  condition  as  to  be  dangerous  to  cattle  placed  in  the 
field  of  the  plaintiff;  and  the  deatii  of  the  cow  was  occa- 
sioned by  the  defective  and  dangerous  condition  of  the 
ditch.  There  was  no  evidence  that  any  similar  accident  had 
ever  before  occurred,  or  that  any  complaint  had  been  made 
to  the  defendants  of  the  condition  of  the  ditch,  or  that  they 
had  ever  been  called  upon  to  fence  it  from  the  field  of  the 
plaintiff. 

9.  The  defendants  tendered  in  evidence  a  conveyance  dated 
the  14th  of  December,  1846,  from  John  Gooddfen  and  liis 
trustees  of  the  land  required  for  the  defendants'  railway  at 
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the  place  in  question,  with  a  receipt  and   plan   indorsed 
thereon  showing  the  land  acquired  by  the  company. 

10.  The  defendants  also  tendered  in  evidence  an  inden- 
ture of  release,  also  dated  the  14th  of  December,  1846,  and 
made  between  Lord  Portman  and  Sir  W.  C.  Medlycott  of 
the  first  part,  John  Goodden  of  the  second  part,  and  the  de- 
fendants of  the  third  part. 

11.  The  judge  held  that  the  above  mentioned  conveyance 
and  the  plan  and  indorsement  thereon,  and  the  above  men- 
tioned indenture  *of  release  were  not  admissible  in  [239 
evidence  on  behalf  of  the  defendants,  and  he  rejected  them 
accordingly,  and  gave  judgment  for  the  plaintiff  on  the 
ground  that  the  defendants,  having  made  the  ditch  for  the 
j)urposes  of  their  railway,  and  having  been  in  possession  of 
It  ever  since,  were  bound  to  fence  and  maintain  it  in  such 
a  manner  that  it  should  not  be  dangerous  to  cattle  using 
the  adjoining  land,  and  in  fact  that  it  was  dangerous  to 
such  cattle. 

12.  Either  party  was  to  be  at  liberty  to  refer  to  the  con- 
veyance and  release  above  mentioned,  and  to  the  plan  and 
receipt  indorsed  on  the  said  conveyance  and  release  (subject 
to  the  opinion  of  the  court  as  to  their  admissibility  in  evi- 
dence), and  to  any  of  the  special  acts  relating  to  the  defend- 
ants' railway. 

The  questions  for  the  court  were :  1.  Whether,  on  proof 
of  the  above  mentioned  facts,  the  plaintiff  was  entitled  to 
judgment  for  £30,  the  value  of  the  cow.  2.  Whether  the 
above  mentioned  conveyance  and  release  ought  to  have  been 
admitted  in  evidence. 

a.  S.  Wriffhi,  for  the  defendants :  Apart  from  the  lia- 
bility imposed  upon  them  by  the  statute  8  &  9  Vict.  c.  20, 
there  was  no  obligation  on  the  company  to  fence  the  ditch 
in  question,  it  not  being  so  near  to  a  highway  as  to  make  it 
dangerous  to  the  public.  By  s.  68  of  that  act  it  is  enacted 
that  "  the  company  shall  make  and  at  all  times  thereafter 
maintain  the  following  works  for  the  accommodation  of  the 
owners  and  occupiers  of  lands  adjoining  the  railway,  that 
is  to  say"  (amongst  others),  ''sufficient  posts,  rails,  hedges, 
ditches,  mounds,  or  other  fences,  for  separating  the  land 
taken  for  the  use  of  the  railway  from  the  adjoining  lands 
not  taken,  and  protecting  such  lands  from  trespass  or  the 
cattle  of  the  owners  or  the  occupiers  thereof  from  straying 
thereout  bj'' reason  of  the  railway;  and  such  posts,  rails, 
and  other  fences  shall  be  made  forthwith  after  the  taking  of 
any  such  lands,  if  the  owners  thereof  shall  so  require,  and 
the  said  other  works  as  soon  as  conveniently  may  be."  And 
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there  is  a  proviso  that  the  company  "shall  not  be  required 
to  make  any  accommodation  works  with  respect  to  wliich 
the  owners  and  occupiers  of  the  lands  shall  liave  agreed  to 
receive  and  shall  have  been  paid  compensation  instead  of 
240]  *the  making  them."  By  the  indenture  which  was 
offered  in  evidence  at  the  trial,  the  land  in  question  (amongst 
others)  was  conveyed  to  the  company  in  consideration  of 
£1,863  15^.;  and  the  grantors  declared  that  such  sum  was  in 
full  satisfaction  and  recompense  for  the  value  of  the  here- 
ditaments so  conveyed,  and  in  full  compensation  for  any 
damage  sustained  or  to  be  sustained  by  them,  their  heirs  or 
assigns,  by  reason  of  the  severing  or  dividing  such  lands, 
and  also  for  and  on  account  of  any  loss  or  inconvenience 
which  they,  their  heirs  or  assigns,  might  sustain  by  reason  of 
the  execution  of  all  or  any  of  the  said  acts,  &c.,  "and  also 
for  all  right,  title,  or  claim  to  have  any  posts,  rails,  hedges, 
ditches,  mounds,  or  other  fences  or  works  made  or  main- 
tained by  the  company  for  separating  the  lands  taken  for 
the  use  of  the  railway  from  the  adjoining  lands  not  taken, 
and  protecting  such  lands  from  trespass  or  the  cattle  of  the 
owners  or  occupiers  thereof  from  straying  thereout." 

Having  in  1847  compensated  the  landlords  in  respect  of 
all  damages  that  might  result  from  insufficient  fencing,  the 
company  cannot  at  this  distance  of  time  be  under  any  lia- 
bility to  the  tenant,  who  must  be  assumed  to  have  consented 
to  continue  in  the  occupation  of  the  land  as  it  stood.  Un- 
der ss.  119-122  of  the  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  the  compensation  payable  to  a  per- 
son who  is  in  occupation  of  the  land  as  tenant  from  year  to 
year,  is  limited  to  the  extent  of  his  interest,  that  is,  one 
year  and  the  period  required  for  a  notice  to  quit:  Ex  parte 
Farlow{')\  JSx  parte  Palmer  (^)\  Syei's  v.  Metropolitan 
Board  of  Works  (').  It  never  could  have  been  intended  that 
a  more  extensive  right  should  be  acquired  by  a  tenant  from 
year  to  year  under  this  statute.  At  the  time  the  fence  in 
question  was  made  it  was  sufficient  for  the  protection  of  tlie 
plaintiff's  land :  the  company  were  under  no  obligation  to 
fence  as  against  him  in  perpetuity.  When  they  obtained 
the  release  from  the  landlord  they  were  absolved  from  all 
further  liability  as  soon  as  they  had  put  up  a  fence  of  suffi- 
cient durability  to  fence  as  against  the  plaintiff  during  his 
term.  The  landlord  could  only  grant  to  a  new  tenant  such 
rights  as  he  himself  possessed. 

241]     *Petheram^  Q.C.,  for  the  plaintiff:   The  right  of  a 
tenant  to  have  his  land  fenced  as  against  the  railway  is  not 

(1)  2  B.  <fe  Ad.,  841.  O  9  Ad.  <fe  E.,  468.  (')  36  L.  T.,  277. 
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the  subject  of  compensation  at  all  under  this  act.  He 
would  be  entitled  at  any  time  to  apply  for  a  mandamus  to 
compel  tlie  company  to  fence.  Nothing  having  occurred  to 
deprive  tlie  plaintiff  of  that  right,  ic  exists  to  the  present 
time.  But,  apart  from  the  statute,  the  fence  (including  a 
ditch,  hedge,  posts  and  rails)  belongs  to  the  defendants. 
They  originally  made  it,  and  they  have  always  until  re- 
cently repaired  and  maintained  it.  This  is  conclusive  as  to 
the  plaintiff's  right  to  have  it  continued :  Lawrence  v.  Jen- 
klns{'). 

Wright,  in  reply. 

DEX3I.4N,  J.:  1  think,  taking  into  consideration  the  evi- 
dence which  the  county  court  judge  rejected,  but  which  we 
have  now  before  us  by  consent,  his  decision  was  correct  and 
his  judgment  must  be  affirmed.  The  facts  are  these.  When 
the  railway  was  first  formed  the  company,  being  bound 
under  the  act  of  Parliament  to  make  a  sufficient  fence  for 
separating  the  land  taken  for  the  use  of  the  railway  from 
the.  adjoining  lands  not  taken,  and  protecting  such  lands 
from  trespass  or  the  cattle  of  the  owners  or  the  occupiers 
thereof  from  straying  thereout  by  reason  of  the  railway, 
cut  a  ditch  and  planted  a  quickset  hedge  on  their  own  side 
of  tlie  ditch.  That,  though  sufficient  when  the  quickset 
hedge  grew  up  to  protect  the  railway  from  trespass,  was  not 
sufficient  to  prevent  cattle  from  straying  from  the  adjoining 
land,  and  the  company  accordingly  put  up  posts  and  rails 
on  the  outer  edge  of  the  ditch,  and,  as  we  must  assume 
from  the  statements  in  the  case,  upon  their  own  land.  These 
posts  and  rails  in  the  course  of  time  through  neglect  to 
Keep  them  repaired  rotted  away,  so  that  the  ditch  became 
dangerous  to  cattle  placed  in  the  plaintiff's  field ;  and,  as 
the  case  finds,  the  death  of  the  plaintiff's  cow  was  occa- 
sioned  by  the  defective  and  dangerous  condition  of  the  ditch. 
I  gather  from  the  case  that  one  of  the  sources  of  danger 
arose  from  the  sides  of  the  ditch  becoming  overgrown  with 
brambles  which  so  obscured  it  as  to  make  it  a  sort  of  trap. 
Practically,  therefore,  the  question  is  reduced  to  this, 
whether  the  death  of  the  cow  was  caused  by  the  absence  of 
the  posts  and  rails,  *and  whether  the  company  are  [242 
liable  for  not  maintaining  them.  It  is  conceded  that  the 
company  did  not  maintain  the  posts  and  rails,  though  they 
occasionally  cleansed  the  ditch.  What,  then,  was  their 
duty  ?  It  appears  to  me  tliat  it  was  their  duty,  under  s.  68 
of  the  Railways  Clauses  Consolidation  Act,  1845,  to  make 
and  to  maintain  a  sufficient  fence  to  protect  the  cattle  of  the 

(')  Law  Rep.,  8  Q.  B.,  274 ;    5  Eng.  Pwcp.,  228. 
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owner  or  occupier  of  the  lands  adjoining  their  railway  from 
straying  thereout.  They  have  clearly  failed  to  perform 
that  duty,  and,  unless  there  is  something  in  the  proviso  at 
the  end  of  s.  68,  which  has  been  relied  upon  by  Mr.  Wright, 
to  absolve  them  from  its  performance,  they  are  responsible 
for  the  breach  of  that  duty.  The  proviso  is  as  follows: 
''  Provided  always  that  the  company  shall  not  be  required 
to  make  such  accommodation  works  in  such  a  manner  as 
would  prevent  or  obstruct  the  working  or  using  of  the  rail- 
way, nor  to  make  any  accommodation  works  with  respect 
to  which  the  owners  and  occupiers  of  the  lands  shall  have 
agreed  to  receive  and  shall  have  been  paid  compensation 
instead  of  the  making  them."  It  was  argued  on  behalf  of 
the  defendants  that  the  indentures  of  the  14th  of  Decem- 
ber, 1846,  prevented  the  plaintiflf  from  having  a  right  of  ac- 
tion for  the  loss  of  his  cow,  because  at  the  time  the  fence 
was  made  the  owner  of  the  land  had  received  compensation 
and  had  released  the  company  from  the  obligation  to  fence 
as  against  him  ;  and  that  any  right  of  a  tenant  from  year  to 
year  to  have  the  fence  made  and  maintained  by  the  company 
would  not  in  any  event  be  more  extensive  than  the  right  of 
a  tenant  to  compensation  for  the  compulsory  taking  of  his 
land  under  the  Lands  Clauses  Consolidation  Act,  1845.  I 
think  this  argument  cannot  prevail  against  the  plain  words 
of  the  68th  section.  It  seems  to  me  to  be  unjust  to  deprive 
the  plaintiff  of  his  remedy  for  damage  caused  by  the  com- 
pany's neglect  in  regard  to  the  fence,  because  they  have 
compensated  his  landlord  for  the  release  of  his  rights  in 
that  respect.  This  is  a  defence  which  the  company  were 
bound  to  make  out  clearly.  They  have  failed  to  do  so,  and 
therefore  I  think  the  judgment  of  the  county  court  should 
be  affirmed. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  The  question 
presented  for  our  decision  in  this  case  is  by  no  means  free 
^43]  from  difficulty.  *\Ve  are  not  informed  whether  the 
post-and-rail  fence  was  made  by  the  railway  company  in 
pursuance  of  the  Railways  Clauses  Consolidation  Act.  The 
act,  however,  imposed  upon  the  company  the  duty  of  put- 
ting up  a  sufficient  fence  for  separating  the  land  taken  for 
the  use  of  the  railway  from  the  adjoining  lands  not  taken, 
and  protecting  such  lands  from  trespass,  or  the  cattle  of 
the  owners  or  the  occupiers  thereof  from  straying  thereout 
by  reason  of  the  railway.  We  may,  therefore,  I  think, 
assume  that  the  fence  in  question  was  made  in  performance 
of  that  statutory  duty.  Look  at  the  position  of  the  plain- 
tiff, then.     He  was  the  occupier  as  tenant  from  year  to  year 
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of  the  land  adjoining  the  railway,  and  as  such  was  entitled 
to  have  a  sufficient  fence  to  prevent  his  cattle  from  stray- 
ing. He  never  lost  that  right  by  the  acceptance  of  com- 
pensation. The  company  having  at  the  time  they  took  their 
land  made  a  proper  and  sufficient  fence,  he  could  require 
nothing  more.  But,  being  entitled  to  have  the  fence  made, 
he  had  a  right  to  have  it  kept  in  an  efficient  state.  For 
how  long?  Not,  it  is  said,  as  long  as  his  tenancy  miglit 
last,  but  only  until  the  period  had  elapsed  during  which  he 
had  a  legal  riglit  to  remain  in  the  occupation  of  the  land  as 
such  tenant,  as  against  his  landlord  ;  for,  that  he  could  have 
no  better  or  larger  right  than  could  be  acquired  by  any 
succeeding  tenant  who  might  come  in  after  the  landlord  had 
received  compensation  and  had  released  the  company  from 
the  performance  of  their  statutory  duty.  That  undoubt- 
edly raises  a  very  difficult  question.  But,  upon  the  best 
consideration  that  I  can  bring  to  the, matter,  I  think  it 
would  be  straining  the  words  of  the  statute  to  hold  that  an 
occupier  who  had  a  right  to  have  his  land  protected  by  a 
a  fence  has  lost  that  right  by  reason  of  an  agreement  made 
by  his  landlord  with  the  company  to  abstain  from  enforcing 
the  obligation  imposed  upon  them  by  the  statute.  I  see 
nothing  in  this  case  to  deprive  the  plaintiff  of  the  benefit 
which  the  statute  intended  to  confer  upon  him.  The  case 
of  Lawrence  v.  JenJcinsi^)  turned  upon  the  pifescriptive 
right  to  have  the  fences  kept  up.  This  is  a  right  referable 
entirely  to  the  statute.  I  think  the  indentures  ought  to 
have  been  admitted.  Having  them  before  us,  the  conclu- 
sion I  come  to  is  that  this  appeal  should  be  dismissed,  witli 
costs  ;  but,  ^inasmuch  as  it  is  brought  to  try  a  ques-  [244 
tion  of  much  importance  we  think  the  defendants  should 
have  leave  to  appeal. 

Judgment  accordingly. 

Solicitors  for  plaintiff:    Warry^  JRobins  &  Surges^  for 
Messrs.  Pfooks,  Sherborne,  Dorset. 
Solicitor  for  defendants  :  M,  R.  Nelsofi, 

(')  Law  Rep.,  8  Q.  B.,  277 ;  6  Eng.  Rep.,  228. 
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[6  Queen's  Bench  Division,  244.] 
Dec.  20,  1880— Ex.  D. 

The  Attorney-Gteneral  v.  The  Edison  Telephone 
Company  of  London  (Limited). 

Telegraph — TelepJume — Postmaster- General— Telegraph  Act»,  1863  (26  <fc  27  Viet, 
c.  112),  H.  S  ;  1868  (31  ofc  82  Vict.  c.  110);  aiid  1869  (32  d:  33  Vict,  c,  73),  «.  3, 
4,  6,  6. 

Edison's  telephone,  for  which  patents  were  panted  in  1877  and  1878,  consists  of 
a  transmitter,  a  wire,  and  a  receiver.  When  sounds  are  spoken  into  the  transmitter, 
electric  currents  of  varying  intensity  pass  along  the  wire,  so  that  corresponding  or 
equivalent  sounds  are  heard  at  the  receiver,  and  two  persons  at  a  distance  can  thus 
converse  with  one  another.  A  company  leased  these  telephones  to  subscribers  at 
yearly  rents  which  produced  a  profit  to  the  company,  and  arranged  the  wires  so 
that  subscribers  could  converse  with  one  another  when  put  into  communication  by 
a  servant  of  the  company : 

Held,  that  Edison's  telephone  was  a  "telegraph"  within  the  meaning  of  the  Tele- 
graph Act.  1863  and  186d.  although  the  telephone  was  not  invented  or  contem- 
plated in  1869. 

J/eldf  also,  that  a  conversation  through  the  telephone  was  a  "  message,'*  or  at  all 
events  a  "  communication  transmitted  by  a  telegraph,"  and  therefore  a  "  telegram  " 
within  the  meaning  of  those  acts;  and  that  since  the  company  made  a  profit  out  of 
the  rents,  conversations  held  by  subscribers  through  their  telephones  were  in- 
fringements of  the  exclusive  privilege  of  transmitting  telegrams  granted  to  the 
Postmaster-General  by  the  act  of  1869,  and  were  not  within  the  exceptions  men- 
tioned in  s.  6. 

Information.  The  facts  and  arguments  appear  in  the 
judgment. 

Sir  IT,  James,  A.G.,  Sir  F,  Herschell^  S.G.,  E.  E.  Kay^ 
Q.C.,'  C,  T.  Simpson^  W.  W,  Karslake^  and  Moultoriy  for 
the  Crown. 

Benjamin,  Q.C,  R,  E.  Webster^  Q.C,  and  Cozens- Hardy ^ 
for  the  defendants. 

Cur.  adv,  vvlt. 

245]  1880.  Dec.  20.  The  judgment  of  the  Court  (Pollock, 
B.,  and  Stephen,  J.)  was  read  by 

Stephen,  J.:  This  was  an  information  filed  by  the  At- 
torney-General against  the  Edison  Telephone  Company  of 
London  (Limited),  and  heard  before  my  Brother  bollock 
and  myself  on  the  29th  of  November  and  four  following 
days.  The  facts  were  not  in  dispute,  and  they  were  as  fol- 
lows : 

The  defendant  company  was  formed  in  August,  1879,  for 
the  purpose  of  working  two  patents  granted  to  Mr.  Edison, 
namely,  one  on  the  30th  of  July,  1877,  "for  the  invention 
of  improvements  in  instruments  for  controlling  by  sound 
the  transmission  of  electric  currents,  and  the  reproduction 
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of  corresponding  sounds  at  a  distance;"  and  the  other,  on 
the  15th  of  June,  1878,  '*for  the  invention  of  improvements 
in  telephones  and  apparatus  employed  in  electric  circuits." 
The  nature  of  the  instruments  patented,  and  the  manner  in 
which  they  are  used  by  the  company  are  as  follows:  The 
telephonic  apparatus  consists  of  three  parts,  namely — first, 
an  instrument  called  a  transmitting  instrument,  into  which 
a  person  speaks:  secondly,  an  ordinary  telegraphic  wire 
through  which  an  electric  current  passes  ;  thirdly,  an  instru- 
ment called  a  receiving  instrument,  at  which  another  person 
hears  sounds.  The  transmitting  instrument  consists  of  a 
mouthpiece,  into  which  the  person  using  the  instrument 
speaks;  a  tympanum  or  disc,  which  vibrates  under  (he  im- 
pulse of  the  words  spoken;  and  a  substance  brought  into 
the  lightest  possible  contact  with  the  tympanum,  and  also 
brought  into  relation  with  the  electric  wire,  the  nature  of 
which  substance  is  such,  that  the  vibrations  of  the  tympa- 
num are  by  its  means  represented  by  variations  in  the  elec- 
tric current  in  the  wire.  The  wire  is  exactly  like  any  other 
telegraphic  wire.  The  receivin<j  instrument  consists  of  a 
cylinder  of  chalk,  which  is  damped  by  some  chemical 
liquid,  and  is  capable  of  being  made  to  revolve  by  clock- 
work; a  metal  disc  which  touches  the  cylinder  of  chalk; 
and  a  tympanum.  AVhen  the  apparatus  is  to  be  used, 
the  chalk  cylinder  is  made  to  revolve,  whereby  friction  is 
produced  between  the  surface  of  the  cylinder  and  the  disc 
which  touches  it.  The  electric  current  passes  from  the  wire 
into  the  chalk,  and  as  it  passes  decomposes  a  part  of  the 
liquid,  by  which  the  chalk  is  moistened.  The  amount  of 
decomposition  is  greater  or  less  according  to  the  [246 
variations  produced  in  the  current  by  the  vibrations  of  the 
tympanum  at  the  transmitting  end.  The  decomposition  of 
the  fluid  varies  the  degree  of  friction  between  the  chalk 
cylinder  as  it  revolves  and  the  metal  disc  applied  to  it. 
These  variations  are  represented  by  vibrations  in  the  metal 
disc,  and  these  vibrations  cause  the  tympanum  at  the  re- 
ceiving end  to  vibrate  in  correspondence  with  the  vibrations 
of  the  tympanum  at  the  transmitting  end,  and  so  to  emit 
sounds  equivalent  to  those  which  are  uttered  at  the  trans- 
mitting end.  The  sounds  so  reproduced  dififer  from  the 
sounds  uttered  by  the  speaker,  but  they  reproduce  these 
sounds  with  such  precision  and  completeness,  that  the 
voices  of  different  speakers  at  the  transmitting  end  can  be 
recognized  and  distinguished  from  each  other  at  the  receiv- 
ing end.  This  account  of  the  apparatus  used  by  the  Tele- 
phone Company  would,  of  course,  be  altogether  incomplete 
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for  scientific  purposes,  but  it  is,  we  think,  sufficient  for  the 
purpose  of  explaining  our  judgment. 

We  must  now  state  the  manner  in  which  the  apparatus 
described  is  used  by  the  company.     They  have  a  central 
office  in  Queen  Victoria  Street,  called  the  Central  Exchange. 
They  have  also  district  offices  in  various  parts  of  London 
called  District  Exchanges,  and  from  the  District  Exchanges 
wires  run  to  the  houses  or  offices  of  subscribers  in  the  neigh- 
borhood.    At  each  exchange,  district  or  central,  is  an  in- 
strument called  a  switch  board,  by  which  any   tvyo  wires 
running  from  that  exchange  can  be  connected  with  each 
other.     The  switch  board  is  an  instrument  well   known  in 
telegraphic  operations,  and  is  constructed  as  follows  :     The 
wires  running  to  the  place  where  it  is  kept   are  brought 
down  in   front  of  the  switch  board  in  a  vertical   direction 
and  parallel  to  each  other.     Behind,  but  not  in  contact  with 
them,  are  horizontal  wires.     If  it  is  desired  to  connect  any 
two  of  the  vertical  wires,  a  metal  peg  is  pushed  through  a 
hole  in  each  of  the  vertical  wires  to  be  connected   till   the 
peg  touches  the  horizontal  wire  running  between  and  behind 
the  vertical  wire.     The  electric  current  in  the  first  vertical 
wire  then  passes  down  the  peg  put  through  that  wire,  along 
the  horizontal  wire,  up  the  peg  passed  through  the  second 
vertical  wire,  and  along  the  second  wire.    If  a  subscriber.  A., 
247]    wishes  to  communicate  with  another  *8ubscriber,  13., 
the  process  is  as  follows :  A.  first  attracts  the  attention  oi  a 
servant  of  the  company,  stationed  at  the  District  or  Cen- 
tral Exchange,  as  the  case  may  be.     He  does  this  by  P^^'*" 
ing  a  button,  by  means  of  which  an  electric  current  liits  a 
spring,  which  keeps  in  position  a  small  metal  shutter,  cov- 
ering a  number  corresponding  to  A.'s  name.     The  snutt  >r 
falls.     The  servant  upon  this  sees  A.'s  number,  and  conneccs 
his  own  receiving  instrument  with  A.'s  wire.     A.  thereupon 
names  the  person  to  whom  he  wishes  to  speak,  ^^^^^'-f^' 
The  servant  puts  A.'s  wire  in  communication  with  i3.  s  wiif, 
and  shuts  the  shutter  which  had  been  opened,  and  A-  ""^ 
B.  converse.     When  their  conversation  is  oyer,  one  or  pol  i 
pushes  his  button  and  causes  his  shutter  to  fall,  upon  wniou 
the  servant  disconnects  the  wires.  .  ,    fV»£^cQTn*» 

If  the  subscribers'  wires  are  each  connected  witn  tnesaui^ 
District  Exchange,  the  words  spoken  pass  over  tliree  sepa- 
rate wires,  or  portions  of  wire,  which  may  belong  lo  _ 
different  people,  namely,  A.'s  wire,  which  may  be  ong  to  or 
be  rented  by  A.,  the  small  length  of  wire  on  the  swuu 
board,  which  belongs  to  the  company,  and  B.  s  wire,  wnicii 
may  belong  to  or  be  rented  by  B.     If  A.  and  15.  have  to 
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communicatH  through  the  Central  Exchange,  the  words 
spoken  would  pass  over  five  separate  portions  of  wire, 
namely — first,  A.'s  wire,  to  the  District  Exchange,  with 
which  A.  communicates;  second,  the  company's  trunk 
wire  from  the  District  Exchange  to  the  Central  Exchange  ; 
third,  the  small  portion  of  wire  on  the  switch  board  at  the 
Central  Exchange;  fourth,  the  company's  trunk  wire  be- 
tween the  Central  Exchange  and  tne  District  Exchange, 
with  which  B.  communicates;  and,  fifth,  B.'s  wire  to  the 
District  Exchange,  with  which  B.  communicates.  Of  these 
numbers,  2,  3,  and  4  belong  exclusively  to  the  company. 
No.  1  may  belong  to  or  be  rented  by  A.,  and  No.  5  by  B. 
Agreements  are  made  between  the  company  and  its  sub- 
scribers, by  which  the  wire  and  the  telephonic  apparatus 
necessary  for  working  it  are  leased  to  the  subscriber  at  a 
rent  in  consideration  of  which  the  company  contract,  among 
other  things,  that  they  will,  "  Upon  request  made  through 
the  said  telephone  at  any  time  during  the  continuance  of 
this  agreement,  between  the  hours  of  9  a.m.  and  6  p.m., 
Sundays  excepted,  put  the  lessee  in  telephonic  communica- 
tion with  the  telephone  of  any  other  subscriber  to  the 
*said  exchange  whose  wire  is  free."  The  rents  are  [248 
80  calculated  as  to  leave  a  profit  for  the  company  after  pay- 
ing the  expenses  of  maintenance,  &c. 

The  information  charges  that  the  use  in  this  manner  of 
the  apparatus  described  is  an  infringement  of  the  exclusive 
privilege  of  the  Postmaster-General  as  to  the  transmission 
of  telegrams.     We  must  now  consider  what  that  privilege 
is.     It  is  created  by  the  4th  section  of  the  Telegraph  Act, 
1869(32  &  33  Vict.  c.  73),  in  these  words:  ''The  Postmas- 
ter-General  .  .  .  shall  .  .  .  have  the  exclusive  privilege  of 
transmitting  telegrams  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  .  .  .  and  shall  also  within  that  king- 
dom have   the  exclusive  privilege  of  performing  all   the 
incidental  services  of   receiving,    collecting,    or  delivering 
telegrams  except  as  hereinafter  provided."     The  3d  section 
defines  the  words  employed  as  follows:  ''The  term  'tele- 
?!^-!^'    shall  mean  any  message  or  other  communication 

telegraph. 


meaning 


nd  include 
communi- 
cations by  means  of  electric  signals."  The  Telegraph  Act 
of  1863  defines  *' telegraph"  thus:  "The  term  'telegraph' 
'"eansawire  or  wires  used  for  the  purpose  of  telegraphic 
coinnjunicatiou,  with  any  casing,  coating,  tube  or  pipe  in- 
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closing  the  same,  and  any  apparatus  connected  therewith 
for  the  purpose  of  telegraphic  communication." 

Putting  these  enactments  together,  and  substituting  the 
definitions  given  for  the  words  defined,  the  material  part  of 
8.  4  of  the  act  of  1869  will  stand  thus:  "The  Postmaster- 
General  shall  have  the  exclusive  privilege  of  transmitting 
messages  or  other  communications  transmitted,  or  intended 
for  transmission,  by  any  wire  or  wires  used  for  the  purpose 
of  telegraphic  communication,  with  any  casing,  coating, 
tube,  or  pipe  inclosing  the  same,  and  any  apparatus  con- 
nected therewith  for  the  purpose  of  telegraphic  communica- 
tion, or  by  any  apparatus  (other  than  such  wire)  for 
transmitting  messages  or  other  communications  by  means  of 
electric  signals."  In  simpler  language,  the  Postmaster- 
General  is  to  have  the  exclusive  privilege  of  transmitting 
messages  or  other  communications  by  any  wire  and  appa- 
249]  ratus  connected  ^therewith  used  for  telegraphic  com- 
munication, or  by  any  other  apparatus  for  transmitting 
messages  or  other  communications  by  means  of  electric  sig- 
nals. The  result  of  the  definition  seems  to  be  that  any  ap- 
paratus for  transmitting  messages  by  electric  signals  is  a 
telegraph,  whether  a  wire  is  used  or  not,  and  that  any 
apparatus,  of  which  a  wire  used  for  telegraphic  communi- 
cation is  an  essential  part,  is  a  telegraph,  whether  the  com- 
munication is  made  by  electricity  or  not.  It  would  include, 
on  the  one  hand,  electric  signals  made,  if  such  a  thing  were 
possible,  from  place  to  place,  through  the  earth  or  the  air: 
and  on  the  other,  a  set  of  common  bells,  worked  by  wires 
pulled  by  the  hand,  if  they  were  so  arranged  as  to  consti- 
tute a  code  of  signals.  By  s.  6  of  the  act  of  1869,  "any 
company,  corporation,  or  person  who  transmits,  or  aids,  or 
is  concerned  in  transmitting  any  telegram  in  contravention 
of  the  exclusive  privilege"  above  referred  to  is  rendered 
liable  to  a  penalty  of  £5  for  every  such  offence.  Penaltit-s 
are  not  asked  for  by  this  information,  but  the  allegation 
made  by  it  is  that  an  offence  has  been  committed,  and  tiie 
question  for  our  determination  is,  whether  this  is  or' is  not 
the  case. 

The  case  for  the  Crown  is  that  every  such  conversation 
as  the  one  which  we  have  supposed  to  take  place  be- 
tween A.  and  B.  is  a  "message  or  other  communication 
transmitted  by  wire  used  for  the  purpose  of  telegraphic  com- 
munication with  certain  apparatus  (namely,  a  transmitting 
and  a  receiving  instrument)  connected  therewitii  for  the  pur- 
pose of  telegraphic  communication;"  and  that  whenever 
such  a  conversation  takes  place  the  speakers  and  the  com- 
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])any,  by  their  servant,  transmit,  and  that  the  company,  at 
all  events,  aid  and  are  concerned  in  transmitting  such  a 
message  or  communication.  More  particularly,  it  was  argued 
that  every  member  of  this  definition  is  satisfied  by  such  a  con- 
versation so  carried  on.  The  conversation  must  be  a  com- 
munication, even  if  the  word  "  message"  is  less  appropriate. 
It  is  ** transmitted"  or  sent  through  a  wire  used  for  the 
purpose  of  communication,  and  that  communication  is  tele- 
graphic according  to  the  common  use  of  language,  though 
it  involves  no  writing.  The  various  affidavits  tiled  give  a 
complete  history  of  the  word  "telegraph,"  and  show  that 
from  the  first  invention  of  semaphores  till  within  the  last 
few  years  no  contrivance  of  the  sort  did  literally  write  at  a 
distance,  *but  that  the  word  was  applied  to  a  variety  [250 
of  contrivances  which,  by  signals  perceptible  sometimes  by 
the  sense  of  sight  and  sometimes  by  the  sense  of  hearing, 
conveyed  intelligence  to  great  distances  in  a  much  shorter 
time  than  a  letter  could  be  carried.  On  these  grounds  it 
was  said  that  to  hold  such  a  conversation  as  described  was 
to  transmit  a  telegram  within  the  meaning  of  the  act.  As 
to  the  exceptions,  it  was  contended  for  the  Crown  that  tlie 
burden  of  bringing  the  case  within  one  or  more  of  them  was 
upon  the  defendants,  which  is  no  doubt  correct. 

The  arguments  for  the  defendants  may  be  reduced  to  three 
points:  first,  no  communication  by  telephone  is  a  telegram, 
because  a  telephone  and  a  telegraph  differ  essentially;  sec- 
ondly, when  two  persons  converse  by  means  of  a  telephone 
they  do  not  transmit  a  message  or  communication  within 
the  meaning  of  the  Telegraph  Act  of  1869;  thirdly,  if  such 
a  conversation  is  the  transmission  of  a  message  or  communi- 
cation within  the  Telegraph  Act  of  1869,  it  is  within  either 
the  first  or  the  second  of  the  exceptions  in  s.  5  of  the  act  of 
1869.  The  first  contention  was  supported  by  the  following 
arguments:  It  was  argued  that  telephonic  communication 
consisted  in  the  transmission  of  the  human  voice  to  dis- 
tances greatly  exceeding  those  to  which  it  can  naturally 
reach  by  means  altogether  unknown  in  1863,  or  even  in  1869, 
when  the  Telegraph  Acts  were  passed  which  we  have  to  con- 
strue, and  this,  it  was  said,  is  an  entirely  new  result,  pro- 
duced, by  e!itirely  new  means.  The  transmitting  instrument 
is,  it  was  argued,  quite  new,  the  method  of  varying  the  force 
of  the  current  in  the  wire  by  collecting  and  impressing  upon 
it  the  vibrations  of  the  human  voice  having  been  altogether 
unknown  before  the  inventions  of  Mr.  Graham  Bell  and  Mr. 
Edison.  In  the  same  way  the  receiving  instrument  is  abso- 
lutelv  new.     In  1869  means  were  no  doubt  known  by  which 
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the  interruption  and  re-establishment  of  an  electric  cur- 
rent at  the  transmitting  end  of  a  wire  would  cause  sound 
mechanically  at  the  receiving  end,  but  in  such  cases  the 
sound  was  created  at  the  receiving  end — as,  for  instance,  by 
magnetising  and  demagnetising  a  piece  of  iron,  which  when 
magnetised  drew  down  on  itself  a  small  steel  bar  with  a 
click,  which  resnmed  its  position  by  means  of  a  spring  when 
the  magnet  ceased  to  act  as  such  ;  but  the  transmission  of 
the  actual  vibrations  of  the  voice  through  the  length  of  the 
251]  *wire  and  their  re-translatation  into  sound  at  the  re- 
ceiving end  were  unknown  till  the  recent  invention.  Thus 
the  means  used  were  entirely  new,  and  so  was  the  result 
produced. 

This  is  forcibly  stated  in  various  affidavits  made  by  men 
of  the  highest  scientific  eminence.  Sir  W.  Thompson  saj^s, 
"  When  the  Telegraph  Acts  were  passed  the  telephone  had 
not  been  invented,  and  no  one  concerned  in  that  legislation 
had  the  slightest  idea,  nor  had  any  one  living  the  slightest 
idea,  that  it  would  be  possible  so  to  extend  the  power  of 
speech  as  to  enable  persons  at  a  distance  to  converse  with 
one  another."  Professor  Stokes  says,  ''Neither  the  trans- 
mitter nor  the  receiver  of  the  telephone  in  any  way  resemble 
in  their  mode  of  operation  the  corresponding  parts  of  a  tele- 
graphic instrument,  and  if  a  single  word  is  to  be  used  to 
include  both  a  telephone  and  a  telegraph  it  must,  in  my 
opinion,  be  wide  enough  to  cover  every  instrument  which 
may  ever  be  invented  which  employs  electricity  transmitted 
by  a  wire  as  a  means  for  conveying  infonnation."  Professor 
Tyndall  says,  "  Prior  to  the  labors  of  Bell  and  Edison  it  had 
never  to  my  knowledge  entered  into  the  thoughts  of  scien- 
tific men  to  transmit  by  means  of  electricity'  the  tremors  of 
the  human  voice,  so  as  to  reproduce  audible  and  articulate 
speech  at  a  distance.  The  proof  that  this  was  not  only  pos- 
sible but  practical  appeared  to  those  most  familiar  with 
experimental  physics  to  be  an  application  of  electrical  and 
acoustical  science  not  only  new  but  marvellous.  I  have, 
therefore,  no  hesitation  in  expressing  the  opinion  that  to 
confound  the  telephone  with  the  telegraph  would  be  to 
place  in  the  same  category  utterly  dissimilar  things."  Dr. 
Fleming,  who  has  been  engaged  for  many  years  in  the  study 
of  the  subject,  says,  "Tlie  Edison  telephone  is.  only  a  com- 
plicated form  of  speaking  trumpet;"  and  he  also  says, 
'*When  I,  standing  in  one  closed  room,  shout  to  another 
person  in  an  adjoining  room,  the  waves  of  sound  from  my 
voice  beat  against  the  wall,  transmit  tlieir  motion  to  the 
particles  of  the  wall,  and  these  again  hand  on  the  motion  to 
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the  air  in  the  other  room.  In  this  case  the  molecules  of  the 
wall  constitute  an  apparatus  by  whlcli  motion  of  the  air  in 
one  place  is  rei)eated  in  another.  Tlie  Edison  telephone 
does  just  the  same  thing."  So  Lord  Rayleigh  says,  "The 
speakin<5  telephone  is  an  instrument  for  artiScially  extend- 
ing by  the  use  of  electricity  the  *limits  through  which  [252 
the  human  voice  is  audible.  .  .  .  The  only  essential  differ- 
ence between  a  speaking  telephone  and  a  speaking  tube  is, 
that  in  the  former  vibrations  are  transmitted  in  the  electrical, 
in  the  latter  in  the  aerial  form."  Mr.  Hopkinson  says  much 
the  same  at  greater  length. 

We  see  no  reason  to  doubt  the  statements  of  these  distin- 
guished men  as  to  the  novelty  and  other  scientitic  merits  of 
the  transmitting  and  receiving  instruments.  Our  attention 
was  certainly  called  to  a  remarkable  passage  in  a  work  by 
the  Viscomte  du  Moncel,  published  in  1857,  which  no  doubt 
suggests  the  possibility  of  such  a  contrivance  as  the  tele- 
phone. Much  evidence  was  also  given  as  to  an  instrument 
invented  in  1861  by  a  German  named  Reiss,  which,  it  was 
contended,  had  more  or  less  analogy  to  the  telephone;  but 
to  these  matters  we  attach  no  importance,  because  we  cannot 
see  in  the  speculations  of  Du  Moncel,  or  in  what  was  done 
by  Reiss,  anything  that  can  be  said,  either  in  science  or  prac- 
tice, to  have  anticipated  the  telephone  of  Edison  or  of  feell. 
Whether  it  is  correct  to  speak  of  the  telephone  as  actually 
transmitting  sound,  and  as  being  in  the  nature  of  a  speaking 
trumpet  or  speaking  tube,  seems  much  more  questionable. 
Sir  George  Airy,  Professor  Adams,  and  Mr.  Siemens  ex- 
pressly deny  it,  for  reasons  which  we  need  not  quote  at  length. 
Sir  George  Airy  gives  his  reason  in  a  very  few  words :  *'  1  do 
not  believe  that  any  such  identity  can  be  proved  or  reason- 
ably stated  to  exist,  and  this  I  say  for  the  reason  that  while 
we  know  the  laws  governing  and  the  nature  of  the  process 
which  takes  place  during  the  transmission  of  sound  througlx 
air,  we  really  know  nothing  as  to  the  nature  and  mode  of  oper- 
ation of  electric  currents,  or  waves,  or  impulses,  or  tremors." 

It  was  argued  that  no  sound  at  all  is  perceptible  between 
the  transmitting  and  the  receiving  instrument ;  that  the 
sound  produced  at  the  receiving  end  is  produced  not  by  the 
voice  uttered  at  the  transmitting  end,  nor  by  the  vibrations 
set  up  by  the  voice  in  the  electric  current  in  the  wire,  but  by 
the  vibrations  of  the  metal  disc  caused  by  the  variations  in 
the  friction  between  the  disc  and  the  chalk  cylinder.  It  was 
further  said  that  the  sound  heard  at  the  receiving  end  differs 
in  a  marked  way  from  the  sound  uttered  at  the  transmiting 
end,  and  that  though  the  difference  ^between  two  [253 
29  Eng.  Rep.  77 
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voices  can  be  recognized  at  the  receiving  end,  this  no  more 
proves  identity  between  the  sounds  uttered  and  the  sounds 
heard  than  the  fact  that  you  can  distinguish  the  photograph 
of  A.  from  the  photograph  of  B.  proves  identity  between 
the  faces  of  A.  and  B.  and  the  photographs  of  A.  and  B. 
respectively.  A  consideration  not  mentioned  during  the 
argument  may  perhaps  be  added.  The  telephone  in  the 
transmission  of  sound  substitutes  the  velocity  of  electricity 
for  the  velocity  of  sound.  If  the  sound  made  by  the  voice 
reached  the  receiving  instrument  of  the  teleplione,  it  would 
reach  it  long  after  the  telephone  had  spoken;  and  it  seems 
difficult  to  say  that  two  sounds  separately  heard  one  after 
the  other  are  each  identical  with  the  sound  uttered,  espe- 
cially when  the  one  which  arrives  first  makes  a  different 
impression  on  the  ear  both  from  the  words  as  spoken  and 
from  the  words  as  first  heard.  Mr.  Cromwell  Fleetwood 
Varley  mentions  that  he  and  his  brother  arranged  two 
parabolic  sounding  boards  in  such  a  manner  that  they  were 
accurately  directed  towards  each  other,  and  that  words 
spoken  by  one  brother  into  the  focus  of  the  one  parabola 
were  heard  by  the  other  brother  at  the  focus  of  the  other 
parabola,  at  a  distance  of  over  two  miles.  It  would  take 
about  eight  seconds  for  the  sound  to  traverse  this  distance. 
If,  therefore,  the  words  had  been  spoken  into  a  transmit- 
ting instrument  at  one  focus  in  telephonic  connection  with 
a  receiving  instrument  in  the  other  focus,  the  one  sound 
would  have  been  heard  eight  seconds  before  the  other.  Can 
it  be  said  that  the  two  sounds  were  one  and  the  same  sound, 
or  that  the  one  sound  travelled  simultaneously  over  the  two 
intervals  of  space  at  two  diflferent  rates  of  speed  ? 

We  do  not  think  it  necessary  to  express  any  opinion  on  a 
controversy  which  is  more  scientific  than  legal,  and  perhaps 
more  properly  metaphysical  or  relative  to  the  meaning  of 
words  than  scientific,  as  it  seems  to  turn  upon  the  nature  of 
identity  in  relation  to  sound.  It  is  enough  to  say  that, 
whatever  may  be  the  merits  of  the  controversy,  it  does  not 
appear  to  us  that  the  fact,  if  it  is  a  fact,  that  sound  itself  is 
transmitted  by  the  telephone  establishes  any  material  dis- 
tinction between  telephonic  and  telegraphic  communication, 
as  the  transmission  if  it  takes  place  is  performed  by  a  wire 
254J  acted  on  by  electricity.  We  are  of  opinion,  *then, 
that,  fully  admitting  all  that  has  been,  or  indeed  can  be 
said  as  to  the  novelty  and  value  of  the  telephonic  transmit- 
ter and  receiver,  the  whole  apparatus,  transmitter,  wire  and 
receiver,  taken  together  form  '*a  wire  used  for  the  purpose 
of    telegraphic  communication,  with  apparatus  connected 
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tlierevvitli,  for  the  purpose  of  telegraphic  communication" — 
that  is,  they  are  a  telegraph  witliin  the  definition  of  the  act 
of  1863,  which  is  embodied  by  reference  in  the  act  of  1869. 
The  wire  is  a  wire.  The  transmitting  and  receiving  instru- 
ments are  apparatus  connected  therewith  for  the  purpose 
of  conveying  information  by  electricity ;  and  this,  as  it 
seems  to  us,  is  telegraphic  communication.  Indeed,  though 
for  scientific  purposes  it  may,  no  doubt,  be  necessary  to  dis- 
tinguish between  telegraphs  and  telephones,  it  seems  to  us 
that  the  word  "telegraph,"  as  defined  in  the  Telegraph 
Acts  is  (to  use  Professor  Stokes's  words)  "wide  enough  to 
cover  every  instrument  which  may  ever  be  invented  which 
employs  electricity  transmitted  by  a  wire  as  a  means  for 
conveying  information."  Indeed,  looking  to  the  extension 
of  the  definition  inserted  in  the  act  of  1869,  the  words 
"transmitted  by  a  wire"  might  probably  be  left  out  of  this 
definition. 

That  this  view  does  no  violence  to  the  common  use  of  lan- 
guage is  proved,  first,  by  the  fact  that  in  Mr.  Edison's  own 
specification  the  words  "telegrapli"  and  "telegraphic"  are 
frequently  used  in  reference  to  his  invention,  and  that  in 
Webster's  Dictionary,  published  in  1856,  an  electro-mag- 
netic telegraph  is  defined  (nnder  the  head  "Telegraph") 
as  an  "instrument  or  apparatus  for  communicating  words 
or  language  to  a  distance  by  the  use  of  electricity;"  and 
(under  the  head  "Electro-magnetic  telegraph,")  as  "an  in- 
strument or  apparatus  which,  by  means  of  iron  wires  con- 
ducting the  electric  fluid,  conveys  intelligence  to  any  given 
distance  with  the  velocity  of  lightning." 

Of  course  no  one  supposes  that  the  Legislature  intended 
to  refer  specifically  to  telephones  many  years  before  they 
were  invented,  but  it  is  highly  probable  that  they  would, 
and  it  seems  to  us  clear  that  they  actually  did,  use  language 
embracing  future  discoveries  as  to  the  use  of  electricity  for 
the  purpose  of  conveying  intelligence.  The  great  obje.ct  of 
the  act  of  1863  was  to  give  special  powers  to  telegraph  com- 
panies to  enable  them  to  open  ^streets,  lay  down  [255 
wires,  take  land,  suspend  wires  over  highways,  connect 
wires,  erect  posts  on  the  roofs  of  houses,  and  do. many  other 
things  of  the  same  sort.  The  act,  in  short,  was  intended  to 
confer  powers  and  to  impose  duties  upon  companies  estab- 
lished for  the  purpose  of  communicating  information  by  the 
action  of  electricity  upon  wires,  and  absurd  consequences 
would  follow  if  tile  nature  and  extent  of  those  povvers  and 
duties  were  made  dependent  upon  the  means  employed  for 
the  purpose  of  giving  tlie  infornjation.     Suppose  '^  cpippany 
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found  it  essential  to  erect  posts  alon^  a  highway,  and  sup- 
pose the  body  having  control  of  the  highway  gave  their  con- 
sent, would  the  validity  of  the  consent,  and  therefore  the 
liability  of  the  parties  concerned  to  an  indictment  for  ob- 
strncting  the  highway,  notwithstanding  such  consent,  be 
dependent  on  the  qut-stioii  whether  the  messages  were  sent 
by  an  Edison's  transmitter  or  by  a  Morse  key?  Or,  again, 
suppose  that  the  company  favored  parlicular  customers,  and 
so  enabled  their  friends  to  get  great  advantages  in  trade  or 
speculation  over  other  persons,  could  they  say,  "We  have 
a  light  to  do  so,  uotwithstandino;  s.  41,  because  we  use  tele-- 
phones  and  not  telegmphs?"  Or,  still  more,  if  one  of  their 
clerks  negligently  refused  to  send  a  message  or  improperly 
divulged  its  contents,  would  they,  for  the  same  reason,  Ihs 
deprived  of  ihe  summary  remedy  given  by  s.  45  2  Nearly 
every  section  of  the  act  would  supply  an  additional  illustra- 
tion of  the  general  conulusioa  that,  but  for  the  monopoly 
established  in  1869,  the  Edison  Telephone  Company  would 
be  as  anxious  to  be  included  in  the  act  of  1883  as  they  are 
at  present  to  be  excluded  fiom  it ;  but  this  is  only  an  acci- 
dent, which  cannot  affect  the  interpretation  of  the  act. 

Looking  at  the  acts  from  the  point  of  view  of  the  Crown, 
we  are  led  by  a  different  road  to  the  same  conclusion.     If  a 
telephone  is  not  a  telegraph,  then  a  telephonic  communica- 
tion is  not  a  telegram,  and  if  so,  any  company  may  not  only 
transmit  such  messages,  but  may  perform  all  the  incidental 
services  of  collection  and  delivery;  and  if  this  is  so  there  is 
nothing  to  prevent  all  the  milroad  and  other  companies  in 
possession  of  lelegraphs  from  applying  to  them  telephonic 
transmitters  and  receivers,  and  carrying  on  the  business  of 
telegraphy  jnst  as  they  did  before  1869.     The  customer 
256 J    would  write  his  message  at  the  counter  and  the*clerk 
would  speak  it  through   tbe  telephone  instead  of  using  a 
less  perfect  instrument.     It  is  difficult  to  suppose  that  tlie 
Legislature  intended  to  grant  a  monopoly  so  liable  to  be  de- 
feated, or  that  its  language  was  meant  to  be  so  construed  as 
to  be  limited  to  the  then  state  of,  perhaps,  the  most  pro- 
gressive of  all  sciences.  • 
^■1  this  connection  we  may  dispose  of  one  or  two  minor 
iinients  by  which  it  was  attempted  to  draw  a  distinction 
veen  telephonic  messages  and  telegrams.     It  was  said  tt) 
'ssential  to  a  telegraphic  message  Iliat  it  should  be  sent 
direct  from  party  to  party,  but  through  the  intervention 
messeriger  or  clerk,  and  also  that  it  should  consist  of 
lals  having  a  conventional  meaning,  and  not  of  actual 
ds  spoken.     It  seems  to  us  impossible   to  regard  these 
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matters  as  essential  to  the  process.  A  clerk  may  be  regarded 
merely  as  an  extra  link  in  a  chain  of  communication,  and 
signals  are  only  imperfect  substitutes  for  words.  It  would 
be  a  strange  thing  to  say  that  improvements  by  which  a  step 
in  a  given  process  can  be  dispensed  with,  and  by  which  the 
process  itself  may  be  perfected,  destroy  the  character  of  the 
process.  To  take  such  a  view  would  be  to  affirm  that  im- 
perfections in  an  instrument  are  essential  parts  of  it,  and 
that  their  removal  destroys  it.  Apart  from  this  a  practical 
diflBculty  arises.  There  has  been  a  constant  progress  in  the 
subject  of  electric  communication  from  its  first  invention  to 
the  present  day.  Some  of  the  means  employed  require  no 
code  of  signals,  and  some  can  be  worked  by  any  one  who 
can  read  and  write,  without  any  assistance  from  clerks.  The 
ABC  instrument  worked  by  moving  a  hand  successively  to 
all  the  letters  forming  the  message,  and  this  moved  a  corre- 
sponding hand  at  the  other  end  of  the  wire.  Any  two  per- 
sons who  could  spell  could  use  these  instruments.  Hughes's 
type- printing  instrument  prints  the  message  in  capital  let- 
ters on  a  long  narrow  strip  of  paper.  A  telegraph  called 
Cowper's  writing  telegraph  has  lately  been  invented,  the 
nature  of  which  is  that  a  person  holding  a  pencil  at  one  end 
of  the  wire  can  write  or  even  draw  with  it,  and  that  a  fac- 
simile is  produced  by  a  corresponding  pen  set  in  motion  by 
the  electric  current  at  the  other  end  of  the  wire.  Two  papers 
were  produced  before  us  written  in  what  was  said  to  be 
Chinese  character,  and  exactly  resembling  each  other.  The 
one  was  written  by  a  Chinese  lady,  *and  the  other  by  [257 
the  pen  at  the  other  end  of  the  wire.  Now,  either  these  in- 
struments are  telegraphs  and  the  messages  sent  by  them  tele- 
grams within  the  act,  or  they  are  not.  If  Cowper's  writing 
telegraph  is  within  the  act,  it  is  difficult  to  say  why  a  tele- 
phone is  not.  They  equally  dispense  with  clerks  or  mes- 
sengers. If  the  sound  is  in  any  sense  transmitted  in  the  one 
case,  the  motions  of  the  hand  are  in  the  same  sense  trans- 
mitted in  the  other.  The  one  reproduces  actual  written 
words  quite  as  accurately  as  the  other  reproduces  words 
spoken,  and  if  the  one  can  properly  be  described  as  a  com- 
plicated speaking  trumpet,  the  other  can  with  equal  pro- 
priety be  described  as  an  elongated  pen.  If,  on  the  other 
Land,  Cowper's  writing  telegraph  is  not  within  the  act,  it  is 
equally  difficult  to  say  why  Hughes's  type-printer  is  within 
it.  It  requires  no  messenger  or  servant,  at  least  at  the  re- 
ceiving end,  and  it  employs  no  special  code  of  signals.  It 
is,  however,  impossible  to  doubt  that  it  is  included,  for  it 
was  in  common  use  long  before  the  act  of  1869,  having  been 
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invented  in  1854,  and  having  procured  the  Gmnd  Prix  for 
its  inventor  at  the  Paris  Exhibition  of  1867.  The  result 
seems  to  be  that  it  is  impossible  to  draw  the  line  between 
these  instruments,  and  that  all  or  none  must  be  regarded  as 
coming  within  the  definition  of  the  term  '^telegraph"  so  often 
referred  to.  For  all  these  reasons,  we  hold  that  a  telephone 
is  a  telegraph  within  the  meaning  of  the  acts  of  1869  and 
1863. 

The  second  point  made  by  the  defendant  company  was 
that,  whether  the  telephone  was  a  telegraph  or  not,  the  con- 
versations held  through  it  were  not  ''messages  or  commu- 
nications" sent  by  a  telegraph  within  the  meaning  of  the  act. 
This  contention  was  founded  partly  on  the  argument  that  the 
directness  of  communication  between  the  parties  to  the  con- 
versation rendered  the  word  "message"  inappropriate,  and 
partly  on  the  Telegraph  Acts  of  1863  and  1868,  which  it  was 
said,  use  the  word  "message"  in  the  sense  of  a  substance 
with  a  message  written  upon  it,  and  on  the  Telegraph  Act 
of  1869,  which,  it  is  said,  uses  the  word  "communication" 
in  a  peculiar  sense.  As  to  the  word  "message,"  it  is,  no 
doubt,  true  that  in  several  sections  it  is  so  used;  but 
in  others  it  seems  to  us  to  be  used  in  the  sense  of  the 
purport  or  tenor  of  the  message.  It  is,  for  instance,  an 
^58]  *offence  to  delay  to  "transmit  or  deliver"  a  mes- 
sage. "Transmit"  obviously  applies  to  the  words  and  not 
to  the  paper ;  ''  deliver  "  to  the  paper  and  not  to  the  words ; 
and  so  in  other  cases.  The  same  remark  applies  to  the  act 
of  1868,  in  which  the  word  "message"  is  frequently  used, 
and  which  was  commented  upon  by  Mr.  Webster  minutely. 
All  the  difficulties  raised  or  attempted  to  be  raised  appear  to 
us  to  be  capable  of  solution  by  the  single  principle  already 
stated.  The  word  "communication"  in  the  definition  o"f 
"  telegram  "  given  in  the  act  of  1869  was  said  to  have  found 
its  way  there  from  s.  16  of  the  act  of  1868,  which  authorizes 
the  Postmaster-General  to  make  contracts  with  the  proprie- 
tors of  newspapers  and  others  for  the  transmission  or  de- 
livery of  "telegraphic  communications"  to  them  at  certain 
times  and  on  certain  terms ;  and  it  was  rather  suggested 
than  expressly  argued  that  such  communications  only  would 
be  telegrams  within  the  meaning  of  the  definition  of  the  act 
of  1869.  We  do  not  agree  with  this  view.  The  use  of  the 
word  "communication"  instead  of  message  in  s.  16  of  the 
act  of  1868  certainly  favors  the  opinion  that  there  might  be 
communications  which  would  not  be  properly  described  as 
messages  ;  but  there  is  nothing  in  the  definition  of  a  telegram 
in  the  act  of  1869  which  suggests  that  the  word  "communi- 
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cation"  which  it  contains  is  to  be  restricted  to  the  commu- 
nications mentioned  in  s.  16  of  the  act  of  1868.  It  is  very 
possible  that  the  use  of  the  word  in  the  one  section  may 
have  suggested  its  use  in  tlie  other ;  but  there  is  nothing  to 
narrow  its  sense  in  the  last  mentioned  section.  For  these 
reasons  we  hold  that  a  conversation  held  through  a  tele- 
phone is  either  a  message,  or,  at  all  events,  a  communication 
transmitted  by  a  telegraph,  which  is  the  definition  of  a  tele- 
gram. 

A  small  question  was  raised  on  the  word  'transmitted." 
When  one  person  speaks  to  another  it  was  said  he  *'  makes," 
but  does  not  '*  transmit,"  a  communication.  The  answer  is, 
that  when  he  speaks  through  a  wire  some  miles  long  he 
sends  what  he  says  through  the  wire,  or  transmits  it.  As 
the  defendants  contended  that  the  very  voice  itself  was  so 
Bent,  this  seems  specially  clear  as  against  them. 

It  was  further  argued  that,  admitting  the  conversations  in 
question  to  be  telegrams,  they  were  still  not  within  the  act  of 
*1869,  because  the  preamble  of  that  act  recites  that  [259 
"similar  powers  to  those  conferred  upon  the  Postmaster- 
General  with  respect  to  the  exclusive  privilege  of  conveying 
letters  should  be  enacted  with  reference  to  the  transmission  of 
public  telegraphic  messages."  This,  it  is  said,  confines  the 
exclusive  privilege  as  to  telegrams  within  the  limits  within 
which  the  exclusive  privilege  as  to  letters  is  confined,  and 
subjects  it  to  the  same  tacit  exceptions.  But  the  exclusive 
privilege  of  the  Postmaster-General  as  to  letters  is  "the  ex- 
clusive privilege  of  conveying  from  one  place  to  another  all 
letters  "  (7  Wm.  4  and  1  Vict.  c.  33,  s.  2)  subject  to  certain  ex- 
ceptions. No  express  exception  applies  to  the  case  of  a  man 
who  carries  his  own  letter  with  his  own  hand  to  the  person  to 
whom  it  is  addressed.  Yet  this  exception  has  always  been 
regarded  as  tacitly  implied  in  the  act,  and  no  one  ever  sup- 
posed that  a*  man  who  came  within  it  violated  the  Postmaster- 
GeneraPs  exclusive  privilege.  It  was  argued  that,  in  like 
manner,  if  two  friends  communicated  with  each  other  di- 
rectly by  a  telegraph  of  which  they  were  joint  owners,  they 
would  be  outside  of  the  sphere  of  the  act  of  1869.  To  this 
argument  there  are,  in  our  opinion,  several  conclusive  ans- 
wers. In  the  first  place,  we  do  not  think  that  the  recital  in 
the  preamble  of  the  act  of  1869  ought  to  have  the  effect 
ascribed  to  it.  Each  act  must  be  construed  independently. 
The  practical  inconvenience  of  construing  the  Post  Office 
Act  literally  would  be  so  very  great  that  it  can  never  have 
been  seriously  proposed  so  to  construe  it.  It  is  enough  to 
say  that  such  a  construction  would  have  involved  the  conse- 
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quence  that  when  a  letter  was  written  it  must  hn  left  on  the 
tablt)  at  which  it  was  written  till  the  postman  called  and  took 
it  away,  visiting  every  room  in  every  house  for  that  purpose. 
Such  a  consequence  is  an  absurdity ;  but  there  is  no  ab- 
surdity in  supposing  that  the  Legislatare  meant  to  prohibit 
private  electric  telegraphs.  The  extent  to  which  they  were 
intended  to  be  prohibited  will  appear  from  the  exceptions  to 
be  considered  immediately.  In  the  next  place,  there  is  no 
real  analogy  between  a  man  carrying  his  own  letter  to  hid 
correspondent's  house  and  two  men  telegraphing  to  each 
other.  In  the  one  case  the  act  done  can,  by  no  conceivable 
means,  injure  the  revenue.  In  the  other  case  an  apparatus 
must  be  employed  which  may  readily  be  made  to  injure  the 
260]  revenue.  The  object  of  *the  Post  Office  Act  is  to 
give  to  the  Postmaster- General  an  exclusive  right  to  earn  all 
that  can  be  earned  by  carrying  letters ;  but  a  man  cannot 
pay  himself  for  carrying  his  own  letter.  If  he  gets  a  friend 
to  carry  it  for  him  he  might  pay,  and  this  case  is  accord- 
ingly provided  for  by  an  express  exception.  In  the  third 
place,  the  customers  of  the  Telephone  Company  do  not  in 
fact  communicate  directly  with  each  other.  Tliey  are  put  in 
communication  by  a  servant  of  the  company,  and  their  mes- 
sages travel  in  all  cases  over  at  least  one  wire,  and  in  many 
cases  over  three  separate  wires,  which  are  the  property  of 
the  company.  On  all  these  grounds  we  hold  that  the  con- 
versations held  through  the  telephone  are  infringements  of 
the  Postmaster-General's  exclusive  privilege,  unless  they 
can  be  shown  to  be  within  the  exceptions  to  that  privilege. 

We  now  pass  to  the  exceptions.     Those  which  are  said  to 
apply  are  the  first  and  second  in  s.  5  of  the  act  of  1869, 
Tlie  first  is  in  these  words:   "Telegrams  in  respect  of  the 
transmission  of  which  no  charge  is  made,  transmitted  by  a 
telegraph  maintained  or  used  solely  for  private  use,  and  re- 
lating to  the  business  or  private  affairs  of  the  owner  thereof." 
The   second   is:    "Telegrams   transmitted   by  a  telegraph 
maintained  for  the  private  use  of  a  corporation,  company 
or  person,  and  in  respect  of  which,  or  of   the  collection, 
receipt  and  transmission  or  delivery  of  which  no  money  or 
lable  consideration  shall  be,  or  promised  to  be,  oiade  or 
in."     These  exceptions  resemble  each  other  so  closely 
t  it  is  not  easy  to  put  a  case  of  a  telegram  which  would 
within  the  first  exception,  and  which  would  not  fall 
lin  the  second.     Every  "  telegraph  maintained  or  used 
ly  for  private  use"  must  be  a  "telegraph   maintained 
the  private  use  of  a  corporation,  company,  or  person." 
'  telegram  for  which  no  cliarge  is  made"  does  not  differ 
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materially  from  a  *' telegram  in  respect  of  which,  or  of  the 
collection,  receipt  and  transmission  or  delivery  of  which,  no 
money  or  valuable  consideration  shall  be  or  promised  "  (the 
words  "shall  be"  seem  to  be  wanted  before  ** promised") 
"to  be  made  or  given."  And  a  message  "relating  to  the 
business  or  private  affairs  of  the  owner"  of  the  telegraph  by 
which  it  is  sent  is  a  telegram.  Thus  the  second  exception 
seems  to  contain  every  thing  which  can  fall  within  the  first  and 
nothing  more,  except  possibly  telegrams  not  ^charged  [261 
for  transmitted  by  a  telegraph  used  solely  for  private  use 
and  relating  to  the  business  of  the  owner  of  the  telegraph, 
such  telegraph  not  being  maintained  by  the  owner.  But  no 
case  occurs  to  us  in  which  a  man  is  likely  to  own  a  tele- 
graph and  use  it  exclusively  for  his  own  business  and  yet 
not  to  maintain  it.  Some  light  may  perhaps  be  thrown 
upon  the  subject  by  an  obscure  provision  in  the  first  excep- 
tion. This  exception  authorizes  individuals  to  keep  tele- 
graphs for  their  own  use,  and  to  send  messages  by  them 
relating  to  their  own  affairs  so  long  as  no  charge  is  made 
for  the  messages.  This  condition  is,  as  it  stands,  unintelli- 
gible. How  could  a  man  make  a  charge  to  himself  for 
sending  a  message  on  his  own  telegrapfi  about  his  own 
affairs  ?  It  suggests  that  the  exception  may  have  been  ori- 
ginally intended  to  provide  for  two  classes  of  telegrams 
sent  by  telegraph  maintained  or  used  solely  for  private  use, 
namely,  first,  telegrams  relating  to  the  private  affairs  of  tiie 
owner;  and,  secondly,  telegrams  relating  to  other  people's 
affairs,  sent  as  an  exceptional  favor  and  not  charged  for ; 
but  this  is  certainly  not  said.  The  second  exception  pro- 
vides not  only  for  nearly  every  case  provided  for  by  the 
first  exception,  but  also  for  the  case  which  seems  to  have 
been,  for  some  reason,  omitted  from  the  first  exception, 
namely,  telegrams  relating  to  the  affairs  of  the  owners' 
friends  sent  gratuitously ;  for  the  telegrams  to  which  the 
second  exception  rel'ers  may  relate  to  any  subject  so  long  as 
they  are  not  charged  for,  and  so  long  as  the  telegraph  by 
which  they  are  sent  is  maintained  for  the  private  use  of  any 
corporation,  company,  or  person. 

^Probably  some  amendment  made  while  the  act  was  pass- 
ing through  Parliament  was  the  cause  of  this  confusion, 
but,  however  this  may  have  been,  the  effect  of  the  two  ex- 
ceptions seems  to  us  to  be  that  if  a  person,  company,  or 
corporation  has  a  telegraph  maintained  bona  fide  for  his  or 
its  own  use — if,  for  instance,  a  banker  has  a  telegraph  to 
communicate  between  his  office  in  the  city  and  another  office 
in  a  distant  part  of  London,  or  if  under  the  act  of  1868 
29  Eng.  Rep.  78 
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(s.  9,  sabs.  8)  a  railway  has  made  arrangements  with  a  coal 
master  upon  the  company's  system  for  a  private  telegraph 
between  his  coal  pit  and  a  station,  they  may  not  only  send 
telegrams  on  their  own  affairs,  but  may  also,  under  special 
circumstances,  and  if  no  charge  is  made,  send  messages  on 
262]  the  affairs  of  others.  This  *view  of  the  exceptions 
shows  how  wide  the  exclusive  privilege  granted  to  the  Post- 
master-Greneral  was  intended  to  be.  But  for  them  it  would 
be  unlawful  for  the  owner  of  works  spread  over  a  great 
space  of  ground  to  have  a  telegraph  to  communicate  be- 
tween the  different  parts  of  the  establishment,  or  for  a  man 
of  business  with  two  offices  in  different  parts  of  London  to 
have  a  telegraph  between  them.  This  supports  what  we 
have  already  said  as  to  the  difference  between  the  exclu- 
sive privilege  of  the  Postmaster-General  in  relation  to  tele- 
grams and  in  relation  to  letters.  The  privilege  relating  to 
telegrams  seems  to  us  to  be  the  wider  of  the  two. 

It  was  argued  by  the  defendants  that  they  were  witliin 
the  first  exception,  because  in  it  the  word  "owner"  ought 
to  be  read  as  including  "owners,"  the  effect  of  which  was 
said  to  be  that  two  persons  might  contribute  to  keep  up  a 
telegraph  and  use  it  for  communicating  with  each  other  on 
affairs  interesting  to  either,  that  each  of  them  might  again 
communicate  with  others,  and  that  thus  the  country  might 
in  theory  be  covered  with  a  network  of  telegraphic  wires, 
each  connecting  two  persons  only.  It  was  further  suggested 
that  if  this  were  lawful,  it  would  be  lawful  in  order  to  avoid 
circuity  and  complication  to  consolidate  the  individual  wires 
into  a  small  number  owned  by  a  large  number  of  subscrib- 
ers, and  this  it  was  said  was  practically  what  was  done  by 
the  defendant  company.  This  ingenious  argument  appears 
to  us  to  be  unfounded,  both  in  law  and  in  fact.  The  excep- 
tions seem  to  us  to  apply  exclusively  to  telegraphs  kept 
either  by  a  single  owner  or  under  some  express  provision 
of  the  Telegraph  Acts,  like  the  one  already  referred  to ; 
but,  quite  apart  from  this,  it  is  obvious  that  the  telegraphs 
of  the  defendant  company  are  neither  owned  nor  maintained 
by  the  subscribers,  nor  are  they  used  solely  by  the  owners. 
The  switch  board  and  the  trunk  wires  are  the  property  of 
the  defendant  company,  and  they  are  essential  to  the  sys- 
tem of  communication  adopted.  Moreover,  a  charge  in  the 
shape  of  rent  is  made  for  the  transmission  of  messages,  and 
from  this  the  company  derives  a  profit.  Each  of  these  cir- 
cumstances takes  the  case  out  of  the  exceptions,  or  rather 
prevents  them  from  applying  to  it. 

Lastly,  it  was  asked  by  the  defendants  when  and  by 


Vol.  VI.]  QUEEITS  BEXCU,  C.  P.,  AND  EX.  DIVISIONS.  619 

Ex.D.  Attorney- General  v.  Edison  Telephone  Company  of  London.  1880 

whom  the  offence  (if  any)  of  the  defendant  company  was 
committed.  To  *this  we  think  the  answer  is,  that  if  [263 
several  persons  combine  to  do  an  illegal  act,  each  is  guilty 
of  the  whole  of  it,  so  that  when  A.  sends  a  telegram  to  B. 
by  means  provided  by  the  company  for  that  purpose,  and 
under  the  provisions  of  a  contract  by  which  it  is  carried 
out.  A.,  B.  and  the  company  are  all  guilty  of  an  offence 
under  s.  6  of  the  act  of  1869,  namely,  the  offence  of  traos- 
niitting  a  telegram.  Apart  from  this  we  think  that  when 
the  company's  servant  puts  A.  in  telephonic  communicu- 
tion  with  B.  the  company  aids  and  is  concerned  in  trans- 
mitting a  telegram,  which,  again,  is  an  offence  under  the 
same  section. 

The  result  is,  that  we  give  judgment  for  the  Crown,  with 
costs.  There  will,  accordingly,  be  declarations  in  the  terms 
of  paragraphs  1  and  2  of  the  prayer,  an  injunction  in  the 
terms  of  paragraph  8,  and  an  order  that  an  account  be 
taken  as  in  paragraph  4  (■).  judgvimtfor  the  Crown. 

Solicitor  for  the  Crown  :   Horace  Watson^  Solicitor  to  the 
Post  OflBce. 
Solicitors  for  defendants :  Waterhouse  &  WinterboUiani. 

(')  The  information  prayed :  cS.  That  the  company,  their  servants 

1.  A  declaration  that  the  wires  and  and  agents  may  be  restrained  by  the  or- 
Bpparatns  of  the  company  arc  telegraphs  der  and  injunction  of  this  coart  from 
within  the  meaning  of  the  Telegrapli  transmitting,  and  from  aiding  in  or  per- 
Acts,  and  that  messages  or  other  com-  milting  the  transmission  within  tiio 
raunications  transmitted  by  means  of  any  United  Kingdom,  by  means  of  any  sucii 
such  wires  and  apparatus  as  aforesaid  wires  or  apparatus  as  aforesaid,  of  any 
are  telegrams  within  the  meaning  of  the  message  or  other  communication  under 
same  acts.  or  by  virtue  of  any  contracts  or  contract 

2.  A  declaration  that  the  transmission  entered  into  upon  the  terms  mentioned 
by  or  with  the  aid  or  permission  of  the  in  the  said  notices,  or  upon  any  terms 
company  by  means  of  any  such  wires  under  which  any  money  or  other  consiji- 
and  apparatus  as  aforesaid,  of  messages  eration  is  or  shall  be  paid  or  given,  or 
or  other  communications  under  or  by  promised  to  be  paid  or  given,  to  the 
virtue  of  contracts  entered  into  upon  tlie  company,  or  of  any  otiier  message  or 
terms  mentioned  in  the  notices  published  other  communication  in  res^pcct  of  which 
and  circulated  by  the  company  as  afore-  or  of  the  collection,  receipt,  transmis- 
said,  or  upon  any  terms  under  which  any  sion,  or  delivery  of  which  any  money  or 
money  or  other  consideration  is  or  shall  other  consideration  has  been  or  shall  bo 
be  paid  or  given,  or  promised  to  be  paid  or  given,  or  promised  to  be  paid  or 
paid  or  given,  to  the  company,  or  of  given  to  the" company,  and  from  other- 
any  other  messages  or  other  conimunica-  wise  transmitting,  or  aiding  in  or  por- 
tions in  respect  of  which  or  of  the  col-  mitting  the  transmission  within  the 
lection,  receipt,  transmission  or  delivery  United  Kingdom,  of  an}'  message  or 
of  which  any  money  or  other  considera-  other  communication  by  means  of  any 
tion  has  been  or  shall  be  paid  or  given,  telegraph,  for  money  or  other  considera- 
or  promised  to  be  paid  or  given  to  tiie  tion,  and  from  in  any  other  manner  in- 
corapan}',  is  an  infringement  of  the  ex-  fringing  the  exclusive  privileges  con- 
clusive privilege  conferred  on  the  Post-  ferred  on  the  Postmaster-General  by  the 
master- General   by  the   Telegraph   Act,  Telegraph  Act,  1869. 

1869.  4.  That  an  account  may  be  taken  of 
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264]    *BuRGE3s  and  Another  v.  The  Northwich  Local 
Board. 

Highieav — HoitHi  ahitltmg — S'llaidtnci  of  Land — Uniting  of  Road  by  Ijttol  Board — 
JIaliini/  of  Houia  bi/  Otmert—Comjmwalim  for  CotI  of—UMIils  of  local  Board— 
38  <t  39  VicL  e.  66  (/"uWw  HeaUh  Acl,  1876),  m.  H4,  H9,  179.  SOB, 
The  plalntlffa  nrere  owners  of  houses  obutting  on  a  highway  which  iru  vested  in 
the  defendants,  a  locul  bonrd  acting  under  38  &  39  Vict.  c.  fl'5  (Public  Health  Act, 
1876),  and  having  .the  powers  and  liabilities  of  survejor  of  higlmaja,  Tlie  ut»-trac- 
tioQ  of  salt  from  a  beil  beneath  them  cansed  from  time  to  time  a  subsidence  of  tlie 
(rround  upon  which  the  iionees  and  highway  were  sitosle.  The  honscfl  Were  rebuilt 
ill  1870  on  timbtr,  bo  that  tliey  might  be  raised  by  screw-jacka.  Id  1B76  the  sur- 
face of  the  highway  in  front  of  the  houses  had  subsided  considerably,  and  the 
houses  hud  subsided  with  U.  The  surface  of  the  roadway  remained  con'tinDons.  » 
tlint  traffic  coulil  pass  along  it  as  before ;  but  the  roadway  was  in  a  curved  hollow, 
and  at  tlie  level  to  which  it  had  subsided  was  liable  to  be  flooded,  and  in  fact  was 
flooded  at  limes,  so  as  to  render  Iraftlc  impossible.  The  defendants  put  materials  on 
the  roadway,  so  ns  to  make  the  surface  immediately  above  the  [>oiQt  of  the  lo«»t 
subsidence  about  i  feet  3  inches  higher  than  it  v^as  at  the  commencement  of  the 
work.  The  uUintiffs,  having  had  notice  from  the  defendants,  raised  their  houses 
simultaneously  with  the  wurka  to  the  roadway,  and  tlien  claimed  under  s.  308  of  the 
act,  and  were  awarded  conipensntion  for  the.cust  of  raising  the  houses. 

Having  regard  to  the  obstruction  to  traffic  csused  by  floods,  the  raising  of  the 
road  was  reasonably  necessary  to  put  it  in  a  proper  state  for  traffic ;  but,  excluding 
the  consideration  of  floods,  the  raihing  of  the  mad  to  the  extent  ileaerlbed.  thongli 
■  reasonable  and  prudent  act,  was  not  necessary  to  put  the  road  into  a  projier  atata 
for  traffic : 

Hrld,  that  as  the  highway  was  rested  in  the  defendants,  do  action  of  trespass 
335]  *could  have  been  maintained  by  the  iilaintiifs,  even  if  more  materials  bad 
been  placed  on  the  rood  tlian  a  surveyor  of  biirhways  could  justify,  and  that  the 
plaintifls  had  no  right  to  have  t)ie  road  maintained  at  the  level  to  which  it  accident- 
ally and  recently  sank ;  and  that  the  works  of  the  defendants  were  not  done  "  in 
exercise  of  any  of  the  powers"  of  the  act  within  the  terms  of  s.  308— which  mean 
powers  created  by  the  net.  and  not  simply  powera  transferred  by  s.  144  from  llis 
surveyor  to  the  local  board — but  were  done,  if  not  stricfly  in  pursuance  of  their 
duty  ns  surveyors  of  highways,  at  all  events  In  exercise  of  such  powers  as  sur- 
veyors of  highways  have,  and,  consequently,  tliat  tlie  plaintiffs  were  not  entitled  to 
compensation. 

all   n 

other  communicatiims  transmitted  or  to  dered  to  pay  into  the  exchequer,  to  the 

be  transmitted  by   means  of  any  such  account  of   the  Consolidated   Fund,   all 

and  apparatus  as  aforesaid,  by  or  moneys  which,  on   the  taking  of   such 

be  aid  or  with  the  permission  of  account,   shall  be   found   to  have   been 

mpany,  or  in  reejiect  of  the  collec-  paid  to  tlie  company  as  aforesaid. 
.■ceipt,  transmission,  or  delivery  of 
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[0  Queen's  Bench  Division.  287.] 
Dec.  15.  188<)— Q.B.D. 

*Edwards  V.  The  Midland  Railway  Company.     [287 

Corporaiion — Action  againtt — MdHci(y*i8  Protecution. 

An  action  for  a  malicious  prosecution  will  lie  against  a  company. 
Stetewt  V.  Midland  Ry,  Co.  (10  Ex.,  862)  not  followed. 

The  .employment  of  policemen  by  a  company  to  protect  their  property  is  an  act 
within  the  scope  of  the  incorporation  of  the  company. 

Further  consideration  before  Fry,  J. 

The  cause  was  tried  at  the  last  summer  assizes  at  Stafford, 
when  it  appeared  that  the  plaintiff  sued  the  company  for 
malicious  prosecution.  He  had  been  arrested  by  a  detec- 
tive policeman  in  the  employment  of  the  company  on  a 
charge  of  theft,  and  the  charge  had  been  dismissed  by  the 
magistrate. 

The  jury  gave  the  plaintiff  damages  for  the  malicious 
prosecution,  and  two  questions  of  law  were  reserved:  1. 
Whether  an  action  for  malicious  prosecution  will  lie  against 
a  corporation.  2.  Whether  the  employment  of  the  police 
was  an  act  within  the  scope  of  the  company's  incorporation. 
.Staveley  Hill^  Q.C.,  and  A,  T,  Lawrence^  for  tne  plain- 
tiff: Such  an  action  lies  against  a  corporation:  Eastern 
Counties  Ry.  Co.  v.  Broom  (*) ;  Goff  v.  Great  Northern  Ry, 
Co,  (') ;  Yarborough  v.  Governor  and  Company  of  Bank  of 
Englandi^).  The  acts  of  the  police  were  the  acts  of  the 
company  :  Green  v.  London  General  Omnibus  Co,  (*).  It  is 
not  necessary  to  show  actual  malice:  Whitfield  v.  South 
Eastern  Ry.  Co.  (*). 

Powell^  Q.C.,  and  Edans,  for  the  companj^ :  There  can  be 
no  such  action  against  a  company:  Stevens  v.  Midland 
Counties  Ry.  Co.  (').  A  corparation  was  held  not  to  be  a 
person  in  Pharmaceutical  Society  v.  London  and  Provin- 
cial Supply  Association {').  There  was  no  malice  here: 
Bank  of  British  North  America  v.  Strong  {^).  The  em- 
ployment of  the  police  is  not  within  the  *scope  of  [288 
the  authority  of  the  company's  officers :  Bank  of  New  South 
Wales  V.  Owston  ("). 

Fry,  J.:  I  am  asked  to  decide  this  question,  as  it  were, 
by  way  of  rehearsal,  as  it  is  intended  to  carry  it  to  a  higher 

0)  6  Ex.,  814.  («)  E.  B.  A  E.,  115. 

(»)  30  L.  J.  (Q.B.),  148.  (•)  10  Ex.,  352. 

(»)  16  East,  6.  f )  5  App.  Caa.,  857. 

(<)  7  C.  B.  (N.S.),  290.  (8)  1  App.  Gas.,  307 ;  16  En^.  R.,  24. 

O  4  App.  Cas.,  271. 
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tribunal.  I  must  therefore  express  my  opinion  on  it.  The 
question  is  whether  a  railway  company  can  be  made  liable 
in  an  action  for  malicious  prosecution.  The  malice,  in  order 
to  found  such  an  action,  need  not  be  express  malice,  but  it 
may  be  implied  from  the  wrongful  action  without  just  cause 
or  excuse.  Now,  it  is  a  maxim  that  a  corporation  has  no 
mind,  no  mens  rea,  therefore  they  cannot  be  guilty  of  mal- 
ice ;  can  they  therefore  escape  the  consequences  of  an  action 
which  in  the  case  of  ah  ordinary  person  would  be  held  to 
imply  malice  ?  Mr.  Hill  suggests  to  me  the  case  of  partners 
who  would  be  individually  liable  for  an  action  maliciously 
instituted  by  the  partnership,  and  the  subsequent  incorpo- 
ration of  the  partnership  into  a  company  ;  can  it  be  said 
that  the  company,  consisting  of  the  same  persons  as  before, 
is  not  to  be  made  liable  for  the  same  wrongful  action  ?  It 
would  be  strange  if  it  were  so,  though  I  must  not  forget 
that  the  individuals  who  directed  such  a  wrongful  action  on 
the  part  of  the  company  would  be  personally  liable. 

Those  who  deny  that  the  company  can  be  made  liable  rely 
principally  on  Baron  Alderson's  judgment  in  Stevens  v. 
Midland  Counties  Ry.  Co.  (*),  where  he  held  that  in  order 
to  support  such  an  action  it  must  be  shown  that  the  defend- 
ant was  actuated  by  a  motive  in  his  mind,  and  that  a  corpo- 
ration has  no  mind.  The  two  other  judges.  Barons  Piatt 
and  Martin,  did  not  agree  with  Baron  Alderson's  reasons, 
but  decided  in  the  company's  favor  on  other  grounds. 

Has  Baron  Alderson's  opinion,  which  in  that  case  stands 
alone,  been  followed  by  other  judges  ?  In  Rex  v.  Citjj  of 
London^  which  is  cited  in  a  note  to  Whitfield  v.  South  JSasf- 
ern  Ry,  Co,  ('),  it  was  held  on  demurrer  that  an  action  would 
lie  against  the  corporation  of  the  City  of  London  for  mali- 
ciously publishing  a  libel,  and  though  that  decision  is  not 
289]  of  the  greatest  weight,  being  *affected  no  doubt  by 
political  as  well  as  legal  considerations,  still  it  was  assented 
to  by  Chief  Justice  Saunders,  an  able  and  experienced 
judge.  In  YarboroughY.  Bank  of  England  i^\  Lord  Ellen- 
borough  referred  to  an  earlier  case  of  Argent  v.  Dean,  and 
Chapter  of  St.  PauVsi^)^  and  said  that  the  instances  of  ac- 
tions against  corporations  for  false  returns  to  writs  of  man- 
damus must  be  numberless.  Again,  in  Whitfield  v.  South 
Eastern  Ry  Co,  i")^  Lord  Campbell  says  that  ''the  ground 
on  which  it  is  contended  that  an  action  for  a  libel  cannot 
possibly   be  maintained    against  a  corporation  aggregate 

(»)  10  Ex.,  352.  (')  16  East,  6. 

(«)  K.  B.  A  E.,  122.  (*)  16  East,  7,  note  (a). 

(*)  E.  B.  «fe  E.,  121. 
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fails,"  and  *' considering  that  an  action  of  tort  and  trespass 
will  lie  against  a  corporation  aggregate,  and  that  an  indict- 
ment may  be  preferred  against  a  corporation  aggregate  both 
for  commission  and  omission,  to  be  followed  up  by  iinf, 
thongh  not  by  imprisonment,  there  may  be  great  difficulty 
in  saying  that,  under  certain  circumstances,  express  malice 
may  not  be  imputed  to  and  proved  against  a  corporation." 
In  Green  v.  London  Oeneral  Omnibus  Co.  (*)  it  was  held 
that  a  corporation  aggregate  may  be  liable  to  an  action  for 
intentional  acts  of  misfeasance  by  its  servants,  provided 
the}'  are  sufficiently  connected  with  the  scope  and  object  of 
its  incorporation.  There  Chief  Justice  Erie  says:  "The 
ground  of  the  demurrer  is,  that  the  declaration  charges  a 
wilful  and  intentional  wrong,  and  that  the  defendants  being 
a  corporation,  cannot  be  guilty  of  such  a  wrong,  and  there- 
fore the  action  will  not  lie."  In  the  case  before  me  it  is 
similarly  argued  that  a  corporation  cannot  act  maliciously 
or  intentionally,  because  malice  and  intention  imply  mind. 
Chief  Justice  Erie  continues :  "The  doctrine  relied  on  that 
a  corporation  having  no  soul  cannot  be  actuated  by  a  mali- 
cious intention,  is  more  quaint  than  substantial."  In  other 
words,  the  ratio  decidendi  of  Baron  Alderson  was  in  this 
case  disregarded,  and  as  his  decision  has  not  been  followed 
in  English  courts,  I  am  at  liberty  to  decide  in  conformity 
with  the  later  decisions,  and  I  hold,  therefore,  that  the  action 
will  lie  in  this  case. 

The  next  question  is,  was  this  act  done  within  the  scope 
of  the  incorporation  of  the  company?  I  hold  that  it  was; 
the  company  may  restrain  the  commission  of  crime  on  their 
railways;  and  the  ^observations  made  in  Ooff  v.  [290 
Great  Northern  Ry,  Co.  ('),  show  that  a  company  so  acting 
may  be  responsible  for  an  illegal  arrest.  I  give  judgment, 
therefore,  for  the  plaintiff,  with  costs. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff:  J.  C.  Selby,  for  Stroud,  Chelten- 
ham. 

Solicitors  for  defendants:  Beale^  Marigold^  Beale  & 
Groves. 

Q)  1  C.  B.  (N.S.),  290,  at  p.  301.  (»)  30  L.  J.  (Q.B.).  152. 

An  action  for  malicioas  prosecution  the  authority  conferred  upon  them  by- 
may  be  maintained  against  a  corpora-  the  corporation  :  See  articles,  22  Alb. 
tion  aggregate  if  the  prosecution  be  L.  J.,  484,  5  Vir.  L.  J.,  92;  Morawetz 
commenced  and  carried  on  by  its  agents  on  Priv.  Corp.,  §91;  Fenton  v.  Wil- 
in  its  interest  and  for  its  benefit,  son's  Sewing  Machine  Co.,  9  Phila. 
and  they  acted   within   the  scope  of  Kep.,lb9;  Uoodspeed  i?.  East  lladdam. 
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etc.,  22  Conn.,  580;  Williams  «.  Plan-  ings,  etc.,  130  Mass.,  443;  Ricord  v. 
ter's,  etc.,  57 Miss., 759  ;  Carters.  Howe,  Central  Pacific,  etc.,  15  Nev.,  167,  176  ; 
etc.,  51  Md.,  290 ;  Reed  t.  Home  Sav-    Am.  Exp.  v.  Patterson,  73  Ind.,  430. 


[6  Queen*8  Bench  Division,  290.] 
Dec  16,  1880— Ex.D. 

Matthews  v.  Jeffrey. 


JBurial  Ads  (16  &  16  VicL  c.  85;  16  <fe  17  Vict.  c.  Ui)— Burial  Board^Orave— 
Grant  in  Perpetuity — Family  Rights — Ezecuior — PurcJuute  of  Grave, 

A  burial  board  may,  under  the  Burial  Acts  (16  &  16  Vict  c.  85,  and  16  iJb  17  Vict, 
c.  184),  grant  a  grave  space  to  the  grantee  and  his  heirs,  and  the  title  to  the  burial 
rights  under  sucn  grant  will  descend  to  the  heirs  of  the  grantee,  and  will  not  be 
vested  in  all  members  of  the  family  of  the  grantee. 

Further  consideration  before  Fry,  J. 

The  cause  was  tried  at  the  last  summer  assizes  for  Staf- 
ford, when  it  appeared  that  the  plaintiff  claimed  the  right 
to  certain  *' grave  spaces"  in  Hanley  Cemetery,  and  dam- 
ages for  trespass,  and  an  injunction  to  restrain  future 
burials  by  the  defendant  in  the  said  grave  spaces.  The 
plaintiff  and  the  wife  of  the  defendant  were  brother  and 
sister.  Their  mother,  Eliza  Matthews,  had  purchased  from 
the  corporation  of  Hanley  two  "  grave  spaces  "  in  the  ceme- 
tery, which  were  conveyed  by  an  instrument  given  under 
the  seal  of  the  borough,  dated  the  22d  of  July,  1873,  whereby 
*'by  virtue  of  the  powers  conferred  on  burial  boards  con- 
stituted under  the  several  acts  of  Parliament  relating  to 
burials  (*)  now  in  force  in  England,  or  some  or  one  of  them, 
291]  to  grant  exclusive  right  of  *burial,"  the  mayor, 
aldermen,  and  burgesses  of  the  borough  of  Hanley,  in  the 
county  of  Stafford,  acting  by  the  town  council  of  the  said 

(*)  The  statute   16   <fe    16  Vict.  c.   85  to  the  incumbent  or  minister  of  the  par- 

(which  was  made  applicable  to  parishes  ish  out  of  the  fees  or  payments  to  be  paid 

elsewhere  than  in  the  metropolis  by  16  <fr  in  respect  of  any  rights  acquired  under 

17  Vict.   c.   134),  provides  (sec.  33)  that  this  enactment  in   the  eonsecmted   j»art 

**Any  burial  board,  under  such  restric-  of  such   burial   ground   (in   lieu  of  the 

tions and  conditions  as  they  think  proper,  fees  or  sums  which  he  would  have  been 

may  sell  the  exclusive  right  of  burial,  entitled  to  on  the  grant  of  the  liki*  ri^jhts 

either  in  perpetuity  or  for  a  limited  pe-  in  the  burial  ground  of  his  parish)  such 

rio<l,  in  any  part  of  any  burial  ground  fees  or  sums  as  shall  be  settletl  and  fixtil 

provided   by  such    board,  and   also  the  by  the  vestry,  with  the  approval  of  the 

right  of  constructing  any  vault  or  place  bishop  of  the  diocese,  and  if  no  such  fees 

of  burial,    with   the   exclusive  right  of  or  sums  shall  have  been  so  settled,  then 

burioj  therein  in  perpetuity  or  for  a  lim-  such  fees  as  he  would  by  law  or  custom 

ited  period,  and  also  the  right  of  erecting  liave  been  entitled  to  on  the  grant  of  the 

and  placing  any  monument,  gravestone,  like  rights  in  the  burial  ground  of  his 

tablet,  or  monumental  inr«cription  in  such  parish.** 
burial  ground,  but  there  shall  be  payable 


Vol.  VI.]         QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  625 

Ex.1).  Matthews  v.  Jeffrey.  1880 

borough  as  the  burial  board  of  Hanlej'  aforesaid,  in  con- 
sideration of  the  sum  of  £20  granted  the  grave  spaces  in 
question  *'  to  Eliza  Matthews,  lier  heirs  and  assigns  forever, 
lor  the  purpose  of  burial,  subject  to  the  payment  of  fees 
])ayable  under  the  Burial  Acts  and  regulations  for  the  time 
being  in  force.'' 

The  jury  found  that  the  purchase  of  the  grave  spaces  was 
made  out  of  the  estate  of  Edward  Matthews,  father  of  the 
plaintiff  and  of  the  wife  of  the  defendant,  who  were  benefi- 
cially interested  in  his  estate  by  virtue  of  his  will. 

Mrs.  Matthews  caused  her  husband,  Edward  Matthews,  to 
be  buried  in  the  grave  spaces  in  1874,  and  she  was  herself 
buried  there  in  the  same  year.  She  died  intestate.  The 
plaintiff  was  her  heir-at-law  and  also  her  administrator,  and 
he  claimed  to  be  entitled  to  the  control  of  the  grave  spaces. 
The  defendant  had,  with  the  consent  of  the  burial  board, 
interred  his  infant  child  in  one  of  the  burial  spaces,  and  this 
action  was  brought  by  the  plaintiff,  who  claimed  to  have 
possession  of  the  said  grave  spaces,  for  an  injunction  to  re- 
strain the  defendant  from  continuing  to  retain  possession  of 
the  said  spaces,  and  from  continuing  to  keep  his  said  child 
buried  there,  and  from  continuing  to  interfere  with  the  plain- 
tiff's said  rights. 

The  defendant,  on  the  other  hand,  contended  that  by 
analogy  to  faculties  for  sittings  and  pews,  the  grant  enured 
to  the  benefit  of  all  the  members  of  Mrs.  Matthews'  family, 
and  that  any  member  who  resided  in  the  parish,  when  he 
died,  could  be  buried  in  the  grave  spaces.  If  he  was  not 
entitled  to  bury  his  child  in  this  ground,  he  contended  fur- 
ther that  the  purchase-money  was  part  of  *the  estate  [292 
of  Mr.  Matthews,  the  father  of  the  plaintiff,  under  whose 
will  Mrs.  Jeffrey  was  entitled  to  an  equal  share  of  her 
father's  estate,  and  was  therefore  entitled  to  the  use  of  that 
property. 

Jelf,  Q.C.,  and  H.  i>.  Greene,  for  the  plaintiff,  relied  on 
the  terms  of  the  grant  to  Eliza  Matthews,  her  heirs  and 
assigns.  The  plaintiff,  as  heir-at-law,  is  the  only  person  who 
has  any  authority  over  or  title  to  the  grave  spaces. 

Ansh'e,  and  Tyssen  (//.  Matthews^  Q.C.,  with  them),  for 
the  defendant:  Thisgrant  is  made  under  16  &  17  Vict.  c.  134, 
which  extended  to  other  places  (s.  7)  certain  provisions  of 
the  Metropolitan  Act  (15  &  16  Vict.  c.  85).  The  purpose  of 
both  acts  was  to  provide  new  burial  grounds  to  take  the 
place  of  the  old  churchyards.  This  intention  is  clear,  and 
especially  from  ss.  32,  33  of  15  &  16  Vict.  c.  85,  under  the 
29  Eng.  Rkp.  79 
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latter  of  which  sections  the  grant  was  made.  The  nature  of 
the  ''exclusive  riglit  of  burial  in  perpetuity,"  which  that 
section  allows  to  be  granted  is  not  expressly  defined,  as  it 
was  in  the  earlier  Metropolitan  Act  (13  &  14  Vict.  c.  52). 
That  act,  by  s.  62,  incorporated  10  &  11  Vict.  c.  65,  which 
by  s.  44  made  sucli  rights  personal  estate;  but  it  was  itself 
repealed  by  15  &  16  Vict.  c.  134,  which  did  not  re-enact  thes« 
clauses;  and  the  nature  of  the  rights  created  under  s.  33 
must  be  determined  by  reference  to  the  analogous  rights 
which  existed  in  the  churchyards  which  the  burial  grounds 
were  intended  to  supersede.  The  grant  actually  made  must 
be  construed  accordingly;  it  cannot  give  the  right  either  to 
the  ''  heirs  "  or  to  the  personal  representatives  of  the  grantee ; 
and,  to  the  extent  to  which  it  is  operative,  must  be  read  as 
equivalent  to  a  facult}^  for  exclusive  burial  in  perpetuity. 
The  proper  form  of  faculty  in  such  a  case  is  to  the  grantee 
and  liis  or  her  '*  family,"  resident  in  the  parish,  as  shown  in 
Maqnay  v.  Rector  of  SL  Michael  ('),  quoted  with  approval 
by  Sir  R.  Phillimore:  Phil.  Eccl.  Law,  i,  884.  Any  of  the 
family  so  resident  have  a  right  to  be  buried  in  this  ground, 
subject  to  the  approval  of  the  burial  board,  as  formerly 
subject  to  the  approval  of  the  rector  or  vicar:  Bryan  v. 
Whistler  ("). 

Further,  it  appears  that  the  grave  spaces  were  purchased 
by  Mrs.  Matthews  as  executrix  of  Mr.  Matthews,  and  out  of 
293]  liis  ^personal  estate.  If  therefore  the  plaintiflF  can 
make  out  any  title  either  as  her  heir  or  her  administratrix,  he 
holds  the  property  in  trust  for  those  beneficially  entitled 
under  his  will,  of  whom  the  defendant's  wife  is  one. 

Fry,  J.,  after  stating  the  facts,  said: 

Under  the  grant  made  to  Eliza  Matthews,  her  heirs  and 
assigns,  the  plaintiff  \it\s  ti  prima  facie  t\t\e  to  these  spaces; 
the  power  to  make  that  grant  is  derived  from  the  33d  section 
of  the  act  15  &  16  Vict.  c.  85,  which  provides  for  the  sale 
in  perpetuity  of  rights  of  burial. 

The  defendant  denies  the  prima  facie  right  claimed  by 
the  plaintiff  on  two  grounds.  He  asserts  that  the  grant  is 
not  within  the  intention  of  the  statute  under  which  it  is 
made,  and  says  that  the  right  of  burial  must  either  descend 
by  analogy  to  rights  known  to  the  ecclesiastical  law,  or  that 
in  this  case  it  belongs  to  him  or  his  wife  according  to  the 
equitable  rules  relating  to  trusts. 

In  the  first  place  he  says  that  the  right  of  burial  by  eccle- 
siastical law  would  descend  to  every  member  of  the  family 
of  Eliza  Matthews  residing  in  the  parish,  but  the  only  argu- 

(')   I  Ila--  Eccl.  Cas.,  48.  («)  8  B.  <fe  C,  288. 
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merit  in  support  of  this  contention  is  that  in  one  case  which 
was  cited  a  grant  was  made  to  **a  family"  in  tliis  form.  It 
does  not  seem  to  be  clear  whether  any  member  of  the  family 
might  be  buried  under  such  a  grant  without  the  consent  of 
the  personal  representative  of  the  person  to  whom  the  grant 
was  made,  so  tiiat  even  if  the  common  form  of  grant  is  to 
'*a  family"  (which  perhaps  it  is),  it  is  not  shown  who  is  to 
regulate  the  right  of  burial:  no  doubt  the  rector  has  the 
control  in  parochial  churchyards,  and  in  this  case  the  burial 
board  would  stand  in  the  rector's  place,  but  as  regards  the 
right  of  using  the  burial  spaces,  it  would  seem  far  better  to 
liave  it  vested  in  one  person  than  that  there  should  be  a 
roving  right  for  any  member  of  a  family  to  bury  any  other 
member  of  the  family  in  them.  Faculties  with  respect  to 
pews,  to  which  an  analogy  has  been  suggested,  have  a  differ- 
ent object,  namely,  to  exclude  the  rights  ol;  others  than  the 
grantee.  Another  analogy  is  suggested  from  the  laws  re- 
lating to  cemeteries  where  the  grant  of  a  right  to  bury  has 
been  held  a  personal  right.  The  sections  from  the  Cemetery 
Acts  which  were  incorporated  in  the  earlier  *Burial  [294 
Acts  are,  as  it  has  been  pointed  out,  omitted  from  the  acts 
applicable  here,  but  whether  they  would  apply  or  not  in  the 
absence  of  a  special  grant,  to  heirs,  it  is  not  necessary  for  me 
to  decide.  The  form  of  the  grant  has,  in  my  opinion,  de- 
cided who  has  the  right  in  perpetuity  in  this  case,  and  the 
plaintiff  as  heir-at-law  has  a  title  which  excludes  any  per- 
sonal right. 

Then  it  is  said  that  the  jury  found  that  the  money  for  the 
purchase  was  part  of  the  personal  estate  of  Edward  Mat- 
thews, and  therefore  it  is  argued  that  all  persons  interested 
in  that  estate  may  claim  a  right  to  burial  on  the  analogy  of 
equitable  rules  as  to  trusts ;  but,  first,  I  do  not  lind  that  the 
defendant  was  a  member  of  Edward  Matthews'  family, 
though  his  wife  was,  and  his  right  through  her  should  have 
been  pleaded  if  it  was  to  be  set  up ;  and  secondly,  it  is 
doubtful  if  his  wife  could  sustain  a  claim  by  reason  of  the 
expenditure  of  her  father's  property  on  the  grave,  for  an 
executor  must  not  spend  more  on  a  grave  than  is  required 
for  the  burial  of  the  deceased  person.  It  would  be  a 
wrongful  conversion,  and  before  tlie  right  so  purchased  can 
be  substituted  as  part  of  the  trust  estate  all  persons  who  aikx 
entitled  to  the  assets  must  elect  to  take  it  in  substitution, 
and  no  such  election  is  shown  here.  Therefore  the  plaintiff 
as  heir  at-law  is  entitled  to  judgment,  but  I  grant  an  injunc- 
tion only  as  to  all  future  interference,  and  as  regards  the 
burial  of  the  defendant's  child,  if  I  am  to  give  any  relief,  I 
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give  damages  under  Lord  Cairns'  Act  to  the  amount  of  one 

shilling.  Judgvierit  accordingly. 

Solicitors  for  plaintiflf:  Learoyd^  Learoyd  &  Peace^  for  A. 
Challinor,  Hanley. 

Solicitors  for  defendant:  Llewellyn^  Ackrill  &  Hammock^ 
for  Llewellyn  &  Ackrill,  Tunstall. 

See  12  Eng.  Rep.,  656  note  ;  18  id.,  from  family  ties  or  friendship,  have  an 

426  note;  19  Amer.  Law  Keg.  (N.S.),  interest  in  them;  in  case  of  a  conten- 

1,  65  ;  10  Central  L.  J.,  303,  325.  tion,  the  court  should  assume  an  equi- 

The  deceased,  at  her  request,  and  table    jurisdiction   over    the    8ubjt*ct, 

with  the  concurrence  of  all   her  chil-  somewhat  in  analogy  to  the  care  and 

dren,  except  one,  was  buried  in  her  sis-  custody  of  infants,  and  make  such  a 

ter's  lot :  disposition  as  should  seem  to  be  best 

Held,  that  one  child,  or  his  executors,  and  right  under  all  the  circumstances, 

could  not  remove  her  remains  to  an-  Where  a  physician  brought  an  action 

other  place  of    sepulture:   Lowrie  v.  for  services  in  which  the  defence  of 

Plitt.  11  Phila.  R.,  303.  malpractice  was  set  up. 

If  a  husband  has  not  freely  consented  After  burial,  the  father  of  the  child 
to  the  burial  of  his  wife  in  a  lot  of  land  allowed  a  physician  to  exhume  the  re- 
owned  by  another  person,  with  the  in-  mains  and  a  portion  of  the  thigh  bone 
tention  or  understanding  that  it  should  to  be  removed  to  be  used  as  evidence  on 
be  her  final  resting  ]}lace,  a  court  of  tlie  trial  of  the  question  of  malpractice, 
equity  may  permit  him,  after  such  after  removal  of  the  bone,  returning 
burial,  to  remove  her  body,  coffin  and  the  body  to  the  grave:  Held,  that  the 
tombstones  to  his  own  land,  and  re-  removal  of  the  body  from  the  grave 
strain  that  person  from  interfering  was  not '*  for  the  purpose  of  dissection 
with  such  removal :  Weld  t.  Walker,  or  from  mere  wantonness,"  as  these 
130  Mass.,  422  ;  14  Amer.  Law  Rev.,  tenns  were  used  in  the  statute  (3  R.  8., 
57,  59  note ;  4  Cinn.  Law  Bull.,  1085.  6th  ed.,  965),  and  was  not  an  offence 

In  a  contention  between  the  widow  of  against    public    decency  :    Rhodes    v. 

the  deceased  (who  was  his  second  wife)  Brandt,  21  Hun,  1. 

and  his  only  son  and  heir  (being  the  Where  one  pays  for  a  plat  of  ground 

child  of  his  first  marriage),  as  to  the  in  a  cemetery  and  takes  a  receipt  that 

disposition  of  his  remains,  after  taking  he  had  paid  therefor,  the  relative  situa- 

into  consideration  all  the  circumstances:  tion  of  the  parties  and  the  surrounding 

Held,  that  the  claim  of  the  son  was  to  circumstances   are    to    be   considered, 

be  preferretl:  Snyder  v.  Snyder,  60  How.  Such  receipt  is  not  a  conveyance  nor  a 

Pr.,  3<>8.  grant,  and  does  not  vest  the  title  of  the 

The  question  as  to  the  right  to  select  plat  in  him.     The  receipt  is  simply  a 

the  place  of  burial  of  deceased  must  certificate  of  the  right  of  the  purchaser 

be    solved     upon    equitable    ground.s.  to  use  the  lot  for  burial  purposes  only. 

While  there  is  property  in  the  burial  subject  to  and  in  conformity  with  the 

lot,   in   the  monumenivS,   in   the  orna-  established  rules  and   by-laws  of   the 

ments  and  decorations  of  ilie  deceased  corporation,  so  far  as  they  are  not  in 

or  his' grave,  there  is  none  in   the  re-  violation  of  law.     Where  a  party  pays 

mains  themselves.     Since  the  common  for  a  burial  lot  and  takes  such  a  receipt, 

law  cannot  protect  or  bestow  them  as  it  is  with  the  tacit  understanding  that 

property,  or  alTord  an  adequate  reme<ly  it  is  subject  to  such  rules  and  by-laws, 

in  cases  which  sometimes  occur,  equity  If  such  rules  and  by-laws,  of  a  Catho- 

will   be  invoked  to  grant  such  protec-  lie  cemetery,  forbid  the  burial  in  con- 

tion  and  give  such  remedies  as  seem  to  secrated  ground  of  one  wlro  is  a  mem- 

bt^  required  by  the  circumstances,  and  ber  of  a  masonic  fraternity,  the  holder 

are  in  consonance  with  the  feelings  of  of  such  certificate,  or  one  representing 

mankind;   the  person  having  charge  of  him,  cannot  by  mandamus  compel  the 

the   remains   holds  them   as  a  sacred  cemetery  association  to  allow  the  burial 

trust  for  the  benefit  of  all  who  may,  of  the   body  of  a  mason  in   the   lot : 


Vol.  VI.]          QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  629 

Ex.D.                                               ainttliews  v.  Jeffrey.                                                1880 

People    ex   rel.   Coppers   v.    Trustees,  deceased,   nttorney   and  counsel   fees, 

etc.,  21  Hun,  184,  reversing  58  How.  etc.;  18  Eng.  R.,  428  note;  Barker  d. 

Pr.,  55,  7  Abb.  N.  C,  121.     An  appeal  Kunkel,  3  Leg.  Adviser,  54,  Appellate 

to  the  Court  of  Appeais  was  dismissed  Court,  Ills. 

June  21,  1881,  23  Alb.  L.  J.,  520.  And  even  when   the  estate  is  insol- 

Tbe   owner  of  a   lot   in  Greenwood  vent,  the  expense  of  a  burial  suited  to 

Cemetery  cannot  mortgage  it  after  he  the  condition  of  the  decedent  during 

has   interred   the  dead  of   his   family  life  will   be  allowed  such  representa- 

therein  :  Lantz  v.  Buckingham,  4  Lan-  tive  :  Wilson  i\  Staats,  33  N.  J.   Eq., 

sing,  484,  distinguished.  524  and  note. 

A  mortgage  of  a  cemetery  lot  is  not  fcsee  also  Schoedel  v.  Reibolt,  83  N. 

authorized  by  L.  1850,  c.  152,  relative  J.  Eq.,  534. 

to  Greenwood   Cemetery.     The  mort-  As    to   what    expenses    for    burial, 

gagor  may  maintain  an  action  to  pre-  mourning    for    family,    post-mortem, 

vent  the  mortgagee  of  such  a  lot  from  tombstones,  etc.,  may  be  allowed;  when 

iuterfering   with    the   bodies  interred  father,   relative,  etc.,  liable,   see  Mr. 

therein,  and  also  to  have  the  mortgage  Stewart's  note  to  Wilson  t.  Staats,  83 

and  the  several  transfers  thereof   de-  N.  J.  Eq.,534. 

clared  void  and  cancelled,  and  the  A  covenant  against  use  as  a  cemetery 
mortgagor's  name  restored  to  the  rec-  is  not  an  incumbrance  on  the  title  of  a 
ords  of  the  cemetery  as  owner  :  Thorn  p-  city  lot  as  between  vendor  and  pur- 
son  d.  Hickey,  8  Abb.  N.  C,  159  ;  S.  C,  chaser.  Nor  is  a  general  covenant 
59  How.,  434.  against    nuisances,    even    though    so 

An  act  of    assembly,  in  providing  vague  as  perhaps  to  invite  unfounded 

for  the  removal  of  dead  bodies  from  litigation :  Floyd  v.  Clark,  7  Abb.  N. 

the  burial  grounds  of  religious  socie-  C,  186. 

ties,  directed  that  no  application  should  A  clergyman  and  one  of  his  sons  hav- 

be  made   therefor  "  except  in  pursu-  ing  been  buried  in  a  spot  adjacent  to, 

aiice  of   the  wishes  of   a  majority  of  and   in   front  of,  the  parish   church, 

the  members  of  such  society  or  church,  where  the  minister  had  his  burial  place  ; 

expressed  at  a  church  election  held  for  and  the  church  having  been  transported 

that  purpose,  after  two  weeks'  public  to  another  part  of  the  parish  ;  and  the 

notice."  area,   with  the  burial    place,   having 

Held,  that  the  majority  intended  by  been  excambed  (exchanged)  and  con- 

the  act  was  a  majority  of  those  present  veyed  to  one  of  the  heritors,  who  in- 

and  voting  at  such  election,  and  that  eluded  them  in  his  pleasure  grounds : 

those  who  did  not  attend  must  be  pre-  Held  (affirming  the  judgment  of  the 

sumed  to  have  assented  :   Craig  v.  First  Court  of   Session),  that  a  son  of  the 

Presbyterian  Church,  etc.,  88  Penn.  St.  clergyman   was  entitled   to  have  the 

Rep.,  42;   S.  C,  82  Amer.  Rep.,  417-  graves  protected  by  a  fence  ;  and  that 

424  note.  he  and  the  other  near  relations  were 

The  personal  representative  of  a  de-  entitled  to  visit  the  graves  at  all  proper 

ceased  is  personally  liable  on  a  con-  times :   Mansfield  v,  Wright,  2  Shaw 

tract  made  by  him  for  the  burial  of  (Sc),  H.  L.,  104. 
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[6  Queen's  Bench  Division,  295.] 

Dec.  21,  1880— {C.  A.),  Ex.D. 
[fN  TliE  COURT  OF  APPEAL.] 

295]  *TiiE  Credit  Company  v.  Poit. 

Bill  of  Sale— Bills  of  Sale  Act,  1878  (41  d:  42  Vict.  e.  31),  s.  S—Slat^nient  of 

Consideration. 

A.  being  indebted  to  B.,  gave  liim  a  bill  of  sale  to  secure  the  sunn  of  £7,350, 
which,  on  stating  the  accounts  between  them,  was  found  to  be  the  balance  due,  and 
by  such  bill  of  sale  tliis  sum  was  to  be  paid  by  A.  with  interest  on  demand  in 
writing.  The  bill  of  sale  recited  that  B.  had  agreed  to  lend  A.  £7,350,  and  the  con- 
sideration for  such  bill  of  sale  was  stated  therein  to  be  £7,350  then  paid  by  B.  to  A. : 

Held,  that  the  bill  of  sale  truly  set  forth  the  consideration  for  which  it  was  sriven 
so  as  to  satisfy  s.  8  of  the  Bills  of  Sale  Act,  1878  (41  cb  42  Vict.  c.  31),  although  no 
money  in  fact  passed  from  B.  to  A.  at  the  time  the  bill  of  sale  was  given. 

Tins  was  an  interpleader  issue  to  try  the  right,  as  between 
the  plaintiffs  and  the  defendant,  to  certain  goods  which  had 
been  seized  in  execution  at  the  suit  of  the  defendant  whilst 
they  were  in  the  possession  of  Augustus  Albert  Smith,  the 
execution  debtor.  The  goods  had  been  assigned  to  the 
plaintiffs  by  the  said  A.  A.  Smith  by  a  bill  of  sale  dated 
the  21st  of  January,  1879,  and  duly  registered  under  the 
Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  and  the  question 
was  whether  the  consideration  for  which  it  had  been  given 
was  sufficiently  set  forth  as  required  by  s.  8  of  that  act. 
The  circumstances  under  which  it  was  given  were  the  follow- 
ing :  There  had  during  several  years  been  several  loans  and 
advances  of  money  by  the  plaintiffs  to  the  said  A.  A.  Smith, 
in  respect  of  which  bills  of  sale  had  been  given  and  renewed 
from  time  to  time  to  avoid  registration.  Shortly  before  the 
bill  of  sale  in  question  was  given  the  parties  met,  and  the 
amount  due  from  the  said  A.  A.  Smith  to  the  plaintiffs,  after 
giving  credit  for  payments,  was  ascertained  to  be  the  sum 
of  £7,350,  besides  £24,000  for  which  the  plaintiffs  held  secu- 
rity, and  a  further  sum  of  £20,000  for  which  the  plaintiffs 
were  liable  as  gurantors  for  Smith.  The  bill  of  sale  in  dis- 
pute in  this  action  was  then  given  to  secure  such  £7,350  with 
interest.  It  recited  that  the  said.company  had  agreed  to  lend 
to  the  said  A.  A.  Smith,  who  w^as  therein  described  as  the 
mortgagor,  the  sum  of  £7,350,  and  after  reciting  also  that 
296]  *the  mortgagor  was  already  indebted  to  the  said  com- 
pany in  £24,000  and  that  the  said  company  was  liable  as 
guarantors  for  the  mortgagor  in  a  further  sum  of  £20,000, 
and  that  it  had  been  agreed  that  the  mortgagor  should  exe- 
cute such  deed  as  a  security  for  the  repayment  of  the  said 
sum  of  £7,350  with  interest,  it  went  on  as  follows :    ''Now 
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this  indenture  witnesseth  tliat  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  £7,350  now  paid  by  the  said 
company  as  the  mortgagor  doth  hereby  admit,  he,  the  mort- 
gagor, doth  assign,"  &c.  The  said  £7,3/50  and  interest  was, 
by  the  terms  of  the  bill  of  sale,  made  payable  to  the  company 
on  demand,  but  such  demand  was  to  be  by  notice  in  writing. 

The  issue  was  tried  at  the  Surrey  summer  assizes,  1879, 
before  Pollock,  B.,  without  a  jury,  and  as  in  fact  no  money 
passed  between  the  company  and  Smith  at  the  time  the 
bill  of  sale  was  given,  it  was  contended  on  behalf  of  the  de- 
fendant, the  execution  creditor,  that  the  consideration  was 
not  truly  set  forth.  The  learned  judge,  however,  held  that 
there  had  been  substantially  a  fresh  loan,  and  that  the  re- 
quirements of  the  Bills  of  Sale  Act,  1878,  were  satisfied  by 
the  statement  of  the  consideration,  and  he  accordingly  gave 
judgment  for  the  plaintiffs. 

The  defendant  appealed. 

Morgan  Howard^  Q.C.,  and  Eyre  Lloyd,  for  the  defend- 
ant :  The  8th  section  of  the  Bills  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31),  requires  that  every  bill  of  sale  to  which  that  act 
applies  '*  shall  set  forth  the  consideration  for  which  such 
bill  of  sale  was  given" — that  means  the  true  consideration. 
The  bill  of  sale  in  dispute  in  this  action  does  not  set  forth 
the  true  consideration.  It  is  untrue  to  say  that  the  com- 
pany had  agreed  to  lend  any  money  or  that  any  money  was 
then  paid  by  the  company  to  Smith. 

[Bkett,  L.J.:  The  question  is  whether  what  took  place 
when  the  accounts  between  the  parties  were  gone  into  did 
not  amount  to  a  fresh  loan  ?] 

It  was  not  an  agreement  for  a  loan,  but  in  fact  to  renew  a 
previous  bill  of  sale.  The  recitals  in  the  deed  makes  a  dis- 
tinction between  an  indebtedness  and  an  advance,  and  a 
stranger  reading  the  bill  of  sale  would  infer  that  a  sum  was 
then  paid  and  advanced  by  the  company,  which  was  not 
the  fact. 

*[Baggallay,  L.J.:  There  is  nothing  amounting  [297 
to  fraud.  In  Hamlyn  v.  Betleleyi^)  the  statement  that  the 
money  was  paid  to  the  grantor  of  the  bill  was  sufficient, 
though  the  whole  of  the  money  was  not  in  fact  paid  to  him 
direct.] 

In  Ex  parte  Charing  Cross  Advance  and  Deposit  BanJc 
V.  Parker  i^\  decided  by  the  Court  of  Appeal  from  the  Bank- 
ruptcy Court  last  November,  the  consideration  for  a  bill  of 
sale  which  was  expressed  therein  to  be  £120  was  held  not  to 
be  truly  stated,  as  in  fact  only  £90  was  paid  and  £30  was  re- 

0)  6  C.  P.  D.,  827. .  O  15  Weekly  Notes,  167. 
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tained  by  tlie  grantees  for  interest  and  expenses.  The  court 
distinguished  that  case  from  Ex  parte  National  Mercantile 
Banlc^  In  re  Haynes  (*),  whicli  will  be  relied  on  by  tlie  plain- 
tiffs in  the  present  case,  on  the  ground  that  there  the  debt, 
to  the  payment  of  which  part  of  the  expressed  consideration 
was  applied,  existed  independently  of  the  transaction  of  loan. 

[BuKiT,  L.J.:  But  in  that  case,  although  the  consider- 
ation was  expressed  to  be  £2,000,  all  that  the  grantor  of  the 
bill  of  sale  got  was  £1,500,  and  the  £500  was  a  sura  added 
to  tlie  loan.  If  the  consideration  is  wrongly  set  forth  in  the 
case  now  before  us  so  it  was  in  that  case,  and  the  decision 
there  was  wrong.] 

There  was  in  fact  an  advance  of  money  in  that  case,  but 
here  there  was  none  at  all,  and  the  statement  of  an  agree- 
ment to  lend  is  wholly  untrue.  The  true  consideration  must 
be  set  forth,  or  the  bill  of  sale  is  void  :  Ex  parte  Beiwick^  In 
re  Young  ('),  and  Ex  parte  Carter  i^\ 

Lumley  Smithy  Q.C.,  and  Atheiley  Jones^  appeared  for 
the  plaintiffs,  but  were  not  called  upon. 

LoKD  Selborne,  L.C:  It  is  not  necessary  to  hear  coun- 
sel for  the  plaintiffs.  Looking  at  this  deed  apart  from  the 
act  of  Parliament,  it  appears  to  me  to  be  a  bona  fide  trans- 
action, and  to  be  evidence  as  between  the  parties  to  it  of 
the  truth  of  what  it  states.  It  states  that  the  company  had 
agreed  to  lend  to  the  mortgagor  the  sum  of  £7,350.  It 
notices  that  the  mortgagor  was  indebted  to  the  company  in 
a  certain  sum,  and  that  the  company  were  liable  in  a  further 
298]  sum  as  guarantors  for  the  mortgagor,  and  *it  states 
that  it  had  been  agreed  that  the  mortgagor  should  execute 
the  deed  as  a  security  for  the  repayment  of  the  said  £7,350 
with  interest.  It  then  witnesses  that  in  pursuance  of  sucli 
agreement,  and  in  consideration  of  £7,350  then  paid  to  the 
mortgagor  by  the  company,  as  the  mortgagor  did  thereby 
admit,  he,  the  mortgagor,  assigned  the  goods  which  are  the 
subject  of  the  action.  The  deed  contains  a  covenant  by  the 
mortgagor  to  pay  the  £7,350  on  demand,  which  demand  is 
to  be  in  writing.  Now,  as  between  the  parties  to  the  deed, 
it  appears  to  me  that,  as  there  was  no  fraud,  the  deed  is 
conclusive  evidence  of  the  previously  existing  debt  being 
satisfied,  as  much  as  if  the  money  for  it  had  been  actually 
handed  over;  because,  when  the  company  treat  the  £7,350 
as  a  new  advance  (and  no  money  was  in  fact  advanced,  ex- 
cept by  treating  the  previous  debt  as  paid)  the  company 
could  not  have  said  to  the  debtor  that  he  owed  the  debt 
which  had  been  previously  contracted.     As  said  by  Mellish, 

0)  16  Ch.  D.,  42.  («)  15  Weekly  Notes,  187.  (»)  12  Ch.  D.,  908. 
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L.J.,  in  Spargo^s  Case{'),  "it  is  a  general  rule  of  law,  that 
in  every  case,  where  a  transaction  resolves  itself  into  paying 
money  by  A.  to  B.,  and  then  handing  it  back  by  B.  to  A., 
if  the  parties  meet  together  and  agree  to  set  one  demand 
against  the  other  they  need  not  go  through  the  form  and 
ceremony  of  handing  the  money  backwards  and  forwards." 
On  the  same  principle  James,  L.  J.,  in  Ex  parte  National 
Mercantile  Bank{^),  said  :  "In  cases  of  payment  for  shares 
in  a  company,  we  have  frequently  held  that  where  there  is 
a  debt  due  from  the  company  to  a  shareholder,  and  a  debt 
for  calls  on  shares  due  from  him  to  the  company,  it  is 
not  necessary  to  go  through  the  form  of  handing  over  the 
money  and  then  handing  it  back  again,  but  that  the  one  debt 
may  be  set  off  against  the  other;"  and  he  then  adds,  "iu 
my  view,  the  real  consideration  as  between  the  grantor  and 
grantee,  the  consideration  which  would  have  been  properly 
stated  in  the  deed  if  the  act  had  not  been  passed,  is  the 
consideration  which  ought  now  to  be  stated;"  and  Bram- 
well,  L.J.,  expressly  assents  to  that.  Now  that  case  of  £Jx 
parte  National  Mercantile  Bank  {^)  differed  in  its  circum- 
stances from  the  present  case,  only  in  this  respect,  that 
there  an  antecedent  debt  was  satisfied  out  of  the  advance, 
the  advance  being  greater  than  the  previous  debt ;  but 
*how  does  that  make  any  diflference?  There  is,  [299 
I  think,  no  substantial  distinction  between  the  two  cases, 
and  the  rule  so  stated  in  Ex  parte  National  Mercantile 
Rank(^)  is  applicable  to  the  present  case.  One  knows, 
when  bankers  advance  money  to  their  customers  in  tlie 
usual  way,  a  sum  is  placed  to  the  credit  of  the  customer, 
and  notwithstanding  that  it  may  happen  that  the  whole  is 
not  drawn  out,  interest  is  charged  on  the  whole,  which  is 
treated  as  an  advance,  even  though  in  truth  no  money  may 
have  passed;  and  if  a  bill  of  sale  were  given  as  security  for  it 
to  the  bankers,  the  consideration  would  be  truly  described 
as  an  advance  of  money.  So  I  think  the  bill  of  sale  in  the 
present  case  correctly  sets  forth  the  consideration;  and  the 
appeal  must  be  dismissed. 

Bagoallay,  L.J.:     I  am  of  the  same  opinion. 

Brett,  L.J.:  The  bill  of  sale  here  is  under  seal  and 
what  is  stated  in  it  cannot  be  contradicted  by  the  parties  to 
it,  but  a  third  party  has  a  right  to  show  what  are  the  real 
facts,  and  if  such  as  relate  to  the  consideration  are  not  de- 
scribed in  the  bill  of  sale  with  substantial  accuracy  the  bill 
of  sale  is  ineffectual.     Therefore  the  question  is,  whether 

(»)  Law  Rep.,  8  Ch.,  414;    3  Enjr.  R.,  626.  («)  15  Cb.  D.,  63. 
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the  facts  as  to  the  consideration  are  stated  in  this  bill  of 
sale  with  substantial  accuracy.  Now  I  am  inclined  to  agree 
that  such  facts  are  not  strictly  accurately  stated,  but  thea 
it  will  suffice  if  they  are  accurately  stated  either  as  to  their 
legal  effect  or  as  to  their  mercantile  and  business  effect, 
although  they  may  not  be  stated  with  strict  accuracy. 

What  took  place  was  this, — an  account  was  stated  between 
the  parties,  and  it  was  agreed  that  a  certain  sum  should  be 
taken  as  the  amount  due  to  the  company,  and  that,  in  con- 
sideration of  the  debtor  giving  the  security  of  a  bill  of  sale, 
I  he.  sum  so  due,  and  which  might  have  been  demanded  at  once 
of  the  debtor,  should  be  held  over  until  it  was  demanded 
in  writing.  That  arrangement  was  carried  out  by  the  bill  of 
sale  in  question.  Then  what  is  the  effect?  WhjMhe  old 
debt  which  was  payable  at  once  was  wiped  out,  and  a  new 
debt  constituted  which  was  payable  only  after  a  demand  in 
300]  writing.  A  new  credit  was  thus  given,  *and  the 
effect  is  the  same  as  if  after  taking  the  accounts,  £7,350, 
the  sum  found  to  be  due,  had  been  put  into  the  hands  of 
the  creditors,  and  then  handed  back  by  them  to  the  debtor 
to  be  repaid  by  him  on  demand  in  writing.  Therefore  both 
the  legal  effect  and  the  mercantile  and  business  effect  of  the 
transaction  was  as  if  there  had  been  an  actual  advance  in 
money  of  the  £7,350,  and  consequently  the  consideration  is, 
I  think,  truly  described  in  this  bill  of  sale,  both  according 
to  its  mercantile  and  business  effect  and  its  legal  effect. 

AppecU  dismissed. 

Solicitor  for  plaintiffs:    E.  Andrew, 
Solicitor  for  defendant :    T.  W.  Nelson, 
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Estoppel — Re9  judicata — Justice*,    Sutnmary    Prorcedinqs   before — ASjttdieation   that 
Street  w  a  Highway— Public  Health  Act,  1876  (liS  it-  ?»^'VicL  e.  55),  9.  150. 

An  npplicntion  tj)  justices  by  a  local  board  under  the  Public  Health  Act,  1875,  for 
the  rectivery  of  a  proportion  of  the  expenses  of  sewerin<^  a  street  from  the  owner  of 
premises  abutting  thereon,  was  dismissed  by  the  justices  on  the  jfronnd  that  the 
street  was  a  hiphwa}'  repairable  by  the  inliabitanti)  at  larjj^e.  The  local  board  some 
years  afterwards  made  an  application  aj;^ainst  the  same  person  for  the  recovery  of  a 
ju'oportion  of  paving;  expenses  subsequently  incurred  in  respect  of  the  same  street, 
and  a  stipendiary  maj^istrate  made  an  order  for  the  payment  of  such  ex)>cnses : 

J/fid,  that  tlie  adjudication  of  tiie  justices  that  the  street  was  a  hijjhway  repairable 
b}*  the  inhabitants  at  lar^e  on  the  hrst  application  was  beyond  the  jurisdiction  of 
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such  justices,  which  was  only  to  make  or  refuse  the  order  for  the  expenses  claimed, 
and  that,  therefore,  such  adjudication  on  the  first  application  did  not  estop  the  loca 
board  from  claiming  the  expenses  they  claimed  on  tlie  second  application,  and  con- 
sequently that  the  magistrate  might  make  the  order  whicli  he  made  for  their  pay- 
ment. 

Appeal  from  an  order  of  the  Queen's  Bench  Division  (*) 
quashing  an  order  of  the  quarter  sessions  of  the  hundred  of 
Sal  ford. 

*The  facts  and  authorities  are  fully  stated  in  the  [301 
judgment. 

Dec.  9.  Hopwood^  Q.C.,  for  the  appellants,  the  local 
board. 

Ambrose^  Q.C.,  and  Crump^  for  the  respondent,  the  owner 
of  the  premises. 

Cut.  adv.  tuU. 

Jan.  15.  The  following  judgments  were  delivered  : 
Lord  Selborne,  L.C:  The  question  in  this  appeal  arises 
upon  a  special  case  stated  by  the  quarter  sessions  of  Sal- 
ford  under  s.  269  of  the  Public  Health  Act  of  1875,  for  the 
opinion  of  the  High  Court.  Subject  to  the  opinion  of  the 
High  Court  on  that  special  case,  the  court  of  qiiarter  ses- 
sions confirmed  an  order  made  on  the  14th  of  November, 
1879,  by  Sir  John  Mantell,  a  stipendiary  magistrate,  having 
the  same  authority  with  justices  in  petty  sessions,  for  the 
payment  of  the  sum  of  £442  Qs.  5d.  by  the  defendant  Hutch- 
ings, to  the  urban  authority  for  the  district  of  Bradford  in 
Lancashire.  The  court  below  has  quashed  that  order. 
There  was  a  preliminary  objection  taken  to  our  jurisdiction 
to  entertain  the  appeal,  but  as  it  appeared  that  leave  would 
have  been  given  to  appeal  if  a  recent  decision  of  the  House 
of  Lords  had  not  been  supposed  to  make  it  unnecessary,  tiie 
objection  was  waived,  upon  an  agreement  between  the  par- 
ties that  this  appeal  should  be  dealt  with  as  if  such  leave 
(supposing  it  to  be  necessary)  had  been  given.  By  s.  149  of 
the  Public  Health  Act  of  1875  (38  &  39  Vict.  c.  65),  the  ur- 
ban  authority  of  Bradford  was  charged  with  the  duty  of 
(among  otiier  things)  levelling,  paving,  flagging,  and  chan- 
nelling all  streets  within  the  district,  which  were  or  should 
become  highways  repairable  by  the  inhabitants  at  large. 
By  the  next  section  (s.  150)  the  duty  of  executing  or  de- 
fraying the  costs  of  similar  -works  was  imposed  upon  the 
owners  or  occupiers  of  adjoining  lands  as  to  every  street 
within  the  district  which  was  not  such  a  highway.  The  lia- 
bility so  imposed  by  s.  150  was  to  be  thus  enforced :  1,  The 
urban  authority  was  to  give  a  notice  to  the  owners  or  occu- 

(')  5  Q.  B.  D.,  353. 
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piers  of  the  adjoining  lands,  requiring  the  works  (whicli 
were  to  be  specified  in  certain  plans,  sections  and  estimates, 
open  for  inspection  at  the  office  of  the  urban  authority)  to 
be  executed  within  a  limited  time;  2,  If  the  notice  were  not 
302]  *complied  with,  the  urban  authority  might  itself 
execute  such  works ;  and,  3,  Having  done  so,  it  might 
recover  in  a  summary  way  the  expenses  incurred  in  so  do- 
ing from  the  owners  in  default,  according  to  the  frontage  of 
their  respective  premises,  and  in  such  proportion  as  should 
be  settled  by  the  surveyor  of  the  urban  authority,  or  (in 
case  of  dispute)  by  arbitration.  The  cases  of  Whitchurch 
V.  Fnlham  Board  of  Works  (')  and  Vestry  of  Mile  End  Old 
Town  v.  Whitechapel  Union  {*),  show,  that  every  member 
of  a  class  of  persons,  liable  under  provisions  like  these  to 
contribute  to  such  expenses,  has  an  interest  in  their  due 
and  proper  distribution  and  apportionment,  so  that  a  just 
quota  may  be  borne  by  each  of  them. 

Under  ss.  251  and  257  of  the  act  such  expenses  are  re- 
coverable before  a  court  of  summary  jurisdiction,  consisting 
of  two  or  more  justices  in  petty  sessions,  or  of  a  single 
magistrate  empowered  for  that  purpose  by  law  in  the  man- 
ner provided  by  11  &  12  Vict.  c.  43. 

The  question  which  the  court  below  has  decided  in  favor 
of  the  defendant  was  whether,  by  reason  of  a  former  de- 
cision of  justices  in  petty  sessions  dated  the  7th  of  May, 
1874,  the  Crown,  or  tne  urban  authority  of  Bradford,  was 
estopped  from  claiming  payment  of  the  sum  demanded  in 
November,  1879,  as  a  quota  of  expenses  due  from  the  de- 
fendant under  s.  150  of  the  Public  Health  Act  of  1875. 
Besides  the  question  of  substance,  there  were  some  other 
questions  of  form,  all  which  I  assume  (for  the  purpose  of 
the  present  decision)  in  the  defendant's  favor.  Mr.  Justice 
Lush  held  that  the  defendant  was  entitled  to  the  benefit  of 
the  estoppel  claimed  by  him.  Mr.  Justice  Field  preferred 
to  say  that  the  former  decision,  of  the  7th  of  May,  1874, 
was  conclusive  evidence  in  his  favor.  But  I  consider  bott 
those  learned  judges  to  have  held  in  effect  the  same  thing ; 
the  difference  in  their  language  being  explained  by  such 
authorities  as  JReff,  v.  Inhabitants  of  ffaughto7i{*),  and  the 
cases  commented  upon  by  Mr.  Smith  at  pp.  799,  800,  of  2 
Leading  Cases  (7th  ed.). 

The  justices  in  petty  sessions,  on  the  7th  of  May,  1874, 
dismissed  a  summons  taken  out  by  the  same  urban  au- 
303]     thority  against  the  *same  defendant  for  tlie  quota 

0)  Law  Rep.,  1  Q.  B.,  233.         (»)  Law  Rep.,  1  Q.  B.  D.,  680;  18  Eng.  R.,  114. 

(»)  1  E.  &  B.,  612,  610. 
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apportioned  to  him  under  s.  150,  of  certain  expenses  incurred 
in  sewering  and  channelling  a  street  called  Mill  Street  ad- 
joining land  belonging  to  him  as  owner;  and  the  special 
case  states,  as  the  ground  on  which  they  dismissed  that 
summons,  that  they  then  adjudicated  and  found  that  the 
said  street  w^as  a  highway  repairable  by  the  inhabitants  at 
large.  Afterwards,  in  another  similar  proceeding  against 
one  Cunliffe,  another  adjoining  owner,  upon  evidence  which 
was  not  before  them  on  the  7th  of  May,  1874,  the  same  or 
other  justices  in  petty  sessions  came  to  an  opposite  conclu- 
sion, and  ordered  payment  by  Cunliffe  of  the  amount  then 
claimed  against  him,  considering  that  Mill  Street  was  not 
such  a  highway.  The  dismissal  of  the  former  summons 
against  the  present  defendant,  and  the  ground  of  it  was 
given  in  evidence  on  that  occasion.  When  the  summons  of 
1879  against  the  present  defendant  for  his  share  of  the  ex- 
penses of  new  and  different  works  (levelling,  paving  and 
flagging)  in  the  same  street,  was  heard  by  the  stipendiary 
niagisti*ate,  it  was  agreed  that  all  the  evidence  in  Cunliffe' s 
case  should  be  treated  as  then  before  him  ;  and  upon  that 
evidence  he  found  the  defendant  liable,  holding  either  that 
there  was  no  estoppel  in  the  defendant's  favor  by  the  pro- 
ceedings of  1874,  or  that  (if  there  was)  it  was  set  at  large 
by  the  subsequent  decision  in  Cunliffe's  case. 

I  am  of  opinion  that  there  was  in  law  no  estoppel ;  that 
Sir  John  Mantell's  order  was  right  in  substance;  and  that 
the  present  appeal  from  the  order  made  in  the  Queen's  Bench 
Division  ought  to  be  allowed.  1  think  so,  because  of  the 
nature  of  the  liability  in  question,  and  the  nature  and  limits 
o[  the  summary  jurisdiction  which  the  justices  exercised  on 
the  7th  of  May,  1874. 

We  have  in  this  case,  nothing  at  all  to  do  with  any  judg- 
ment in  rem.  If  we  had,  there  might  be  ground  for  hold- 
ing that  there  were  two  cross  and  contradictory  estoppels, 
one  by  the  judgment  for  the  present  defendant  in  1874,  and 
the  other  by  the  contrary  judgment  against  Cunliffe,  the 
effect  of  which  might  have  been  to  set  the  whole  matter  at 
large.  But  here  tliere  is  no  proceeding  in  rem^  no  question 
of  status  ;  and  if  the  case  which  was  quoted  to  us  of  Reg.  v. 
Inhal)Uants  of  Ilartingtoni^)  was  correctly  decided  (as  to 
which  I  feel  considerable  doubt)  it  is  not  relevant. 

*The  principles  of  the  law  of  estoppel  by  a  judg-  [304 
ment,  inter  partes,  to  which  alone  1  think  it  necessary  to 
refer,  may  be  taken  from  Chief  Justice  De  Grey's  opinion 
in  the  Duchess  of  Kingston's  Case{%  and  from  that  of 

{>)  4  E.  &  B.,  780,  7D2.  («)  2  Sra.  L.  C.  (7th  ed.),  761. 
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Vice-Cliancellor  Knight  Brace  in  Bans  v.  Jacksoji  (*). 
Tlie  decision  in  the  latter  case  was  reversed,  but  on  a 
ground  not  at  all  touching  the  statement  of  principles  con- 
tained in  it. 

*'The  judgment"  (said  Chief  Justice  De  Grey)  "of  a 
court  of  concurrent"  (or  of  exclusive)  "jurisdiction,  directly 
upon  tJie  pointy  is  conclusive  upon  the  same  matter  between 
the  same  parties  coming  incidentally  in  question  in  another 
court  for  a  different  purpose.  But  neither  the  judgment  of 
a  concurrent  or  exclusive  jurisdiction  is  evidence"  (that  is, 
as  I  understand  the  meaning  of  the  Chief  Justice,  conclusive 
evidence)  "of  any  matter  which  came  collaterally  in  ques- 
tion, though  within  their  jurisdiction  ;  nor  of  any  matter 
incidentally  cognizable^  nor  of  any  matter  to  be  inferred  by 
argument  from  the  judgment."  Vice-Chancellor  Knight 
Bruce  said,  "It  is,  I  think,  to  be  collected  that  ihe  rule, 
against  re-agitating  jnatter  adjudicated,  is  subject  generally 
to  this  restriction — that  however  essential  the  establishment 
of  particular  facts  may  be  to  the  soundness  of  judicial 
decision,  however  it  may  proceed  on  them  as  established, 
and  however  binding  and  conclusive  the  decision  may  be 
as  to  its  immediate  and  direct  object,  those  facts  are  not 
all  necessarily  established  conclusively  between  the  par- 
ties, and  that  either  may  again  litigate  them  for  any  other 
purpose  as  to  which  they  may  come  in  question  ;  provided 
the  immediate  subject  of  the  decision  be  not  attempted  to 
be  withdrawn  from  its  operation,  so  as  to  defeat  its  direct 
objects 

To  these  may  be  added  the  principle,  on  which  the  limita- 
tion of  estoppel  per  rem  judicatam  to  parties  and  privies 
depends,  that  res  inter  alios  acta  alter i  nocere  noa  potest. 

We  are  not  in  this  case  called  upon  to  determine  how  far, 
or  under  what  conditions,  an  order  of  a  court  of  summary 
jurisdiction  may  operate  between  the  parties  to  it  as  an 
estoppel.  Assuming  that  it  may  do  so  to  some  extent,  and 
under  some  conditions,  I  conceive  it  to  be  clear  that  it  can- 
not so  operate,  1,  as  to  any  matter  as  to  which  that  court 
3051  liiid  no  authority  to  adjudicate  Mirectly  and  imme- 
diately between  the  parties  ;  2,  as  to  any  matter  incidentally 
coming  in  question,  as  to  which  a  finding,  if  held  to  be  con- 
clusive between  the  parties,  would  operate  in  prejudice  of 
the  rights  of  others  not  parties  to  the  proceeding  ;  or,  3,  as 
to  any  incidental  matter  not  otherwise  determined,  than  as 
having  been  the  particular  ground  on  which  the  court  dis- 
Uiissed  a  charge  or-coraplaint. 

(>)  2  Sm.  L.  C.  (7th  ed.),  807. 
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The  justices,  before  whom  the  complaint  of  the  urban 
authority  came  on  the  7th  of  Mny,  1874,  had  no  jurisdiction 
to  adjudicate  directly  or  immediately  between  these  parties 
(or  between  any  parties  whatever)  on  the  question  whether 
Mill  Street  was  or  was  not  a  highway  repairable  by  the  in- 
habitants of  Bradford  at  large.  That  was,  at  the  most,  a 
matter  "incidentally  cognizable"  by  them.  No  conclu- 
sion which  they  might  form  upon  it  could  establish  (in  the 
one  case)  or  disprove  (in  the  other)  any  such  liability,  as 
against  or  in  favor  of  the  inhabitants.  Their  only  juris- 
dcition  was  to  make  or  refuse  the  order  for  payment  of  a 
certain  sum  of  money,  then  claimed  as  the  defendant's 
statutable  quota  of  certain  expenses,  at  that  time  incurred 
by  the  urban  authority. 

To  hold  the  Crown  or  the  urban  authority  estopped  for- 
ever from  claiming  payment  of  Ihe  defendant's  quota  of  any 
other  expenses  of  a  like  character,  afterwards  incurred  in 
respect  of  the  same  street,  because  on  the  7th  of  May,  1874, 
the  justices  in  petty  sessions  held  the  street  to  be  a  highway 
repairable  by  the  inhabitants  at  large,  would  (if  it  were  not 
really  such  a  highway)  be  to  deprive  the  other  adjoining 
landowners,  who  were  not  parties  or  privies  to  the  proceed- 
ing, of  their  statutable  right  to  have  a  just  ratable  contri- 
bution from  the  defendant,  and  his  successors  in  estate,  to 
all  future  expenses  apportionable  among  all  the  adjoining 
landowners,  under  s.  150  of  the  Public  Health  Act.  And  if 
the  decision  under  appeal  were  correct,  it  would  follow  (per- 
haps a  fortiori)  that  Mr.  CunliiBfe,  and  all  persons  claiming 
under  him,  are  also  estopped  from  asserting  that  Mill  Street 
is  a  highway  repairable  by  the  inhabitants  at  large.  There 
would  therefore  be,  within  the  same  district,  two  laws  oper- 
ating simultaneously  in  opposite  directions  as  against  differ- 
ent persons  in  exactly  the  same  circumstances,  under  the 
same  words  of  taxation,  in  the  same  public  act  of  Parlia- 
ment ;  and  either  imposing  upon  some  of  *those  in-  [306 
dividuals  and  their  privies  in  estate  a  liability  which  the 
statute  had  not  in  fact  imposed,  or  exonerating  others  and 
their  privies  in  estate  (to  the  prejudice  of  the  rest)  from  the 
share  of  a  common  burden  which  the  statute  had  imposed 
equally  upon  all. 

Furthermore  : — the  order  of  dismissal  cannot  (in  my  opin- 
ion) have  any  greater  force  or  effect  by  way  of  estoppel, 
than  if  it  had  been  actually  drawn  up  in  the  proper  form, 
prescribed  by  11  &  12  Vict.  c.  43,  s.  14  (Form  L.) : — in  which 
case,  it  would  only  have  found  that  the  complaint  of  the 
urban  authority  was  not  proved.     Such  an  order,  being  at 
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the  most  equivalent  (in  tliis  quasi-crinjinal  proceeding)  to  an 
acquittal,  could  not  have  operated  as  an  estoppel,  except 
against  a  repetition  of  the  same  demand  for  the  same  quota 
of  the  same  expenses.  (See  Buller's  N.  P.,  245  ;  1  Gilb.  Ev., 
LoflEt's  ed.,  p.  34;  Bex  v.  Inhabitants  of  Burboni^).) 

I  think  therefore  that  this  appeal  must  be  allowed. 

Brktt,  L.J.:  I  agree  in  the  judgment  just  delivered  by 
the  Lord  Chancellor,  and  I  have  been  requested  by  Baggal- 
lay,  L.  J.,  who  is  now  on  circuit,  to  say  that  although  he 
doubts  he  does  not  dissent  from  that  judgment. 

Appeal  allowed. 

Solicitors  for  appellants:  Oregory  &  Co.^  for  H.  &  Q, 
W.  Fox. 

Solicitors  for  respondent :  Norris^  Allen  <fc  Co.,  for  Big- 
gies &  Ogden. 

Q)  6  M.  it  S.,  392. 


[6  Queen's  Bench  Division,  807.] 
Feb.  26,  1881— Q.B.D. 

307]  *GoFFiN  V.  Donnelly. 

Slander — Privilege  of  Witiie^ — Parliament — Select  CommiUee  of  House  of  Commons, 

To  an  action  of  slander  defendant  pleaded  that  the  statements  complained  of  were 
part  of  the  evidence  ^iven  by  him  in  the  character  of  a  witness  before  a  select  com- 
mittee of  the  House  of  Commons : 

Held,  that  the  statements  so  made  were  privileged,  and  that  the  action  would 
not  lie. 

Action  for  slander.  Statement  of  defence  stated  that  the 
Commons  House  of  Parliament  had  ordered  a  selj*ct  com- 
mittee to  be  appointed  to  inquire  into  and  report  upon  the 
circumstances  relating  to  the  suspension  of  the  certificate  of 
the  plaintiff,  who  was  a  schoolmaster,  by  the  Science  and  Art 
Department:  that  a  committee  consisting  of  members  of  the 
said  House  was  nominated,  and  that  it  was  further  ordered 
that  the  committee  should  have  power  to  send  for  persons, 
papers,  and  records :  that  such  committee  thereupon  met 
from  time  to  time  and  made  a  report  to  the  said  Commons 
House  of  Parliament,  and  did  all  things  appertaining  to 
such  inquiry  :  that  the  said  committee,  in  the  course  of  its 
inquiry,  summoned  the  defendant  as  a  witness,  and  admin- 
istered an  oath  to  him,  as  they  lawfully  might,  and  that  the 
words  set  out  in  the  statement  of  claim  were  extracts  from 
the  evidence  given  by  the  defendant  before  such  committee 
in  the  character  of  a  witness,  and  not  otherwise. 

Demurrer. 
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E,  Clarke^  Q.C.  {Eaglish  Harrison^  with  him),  for  the 
phiintiff. 

Sir  Henry  James ^  A.G.  {A,  L,  Smilh^  with  him),  for  the 
defendant. 

The  following  cases  were  cited :  Seaman  v.  Nether clift  (*) ; 
Daiokins  v.  Lord  Rokehy  (*). 

Field,  J.:  I  am  of  opinion  that  this  is  a  good  defence. 
The  principle  which  appears  to  me  to  govern  this  case  is 
very  clearly  *laid  down  in  the  case  of  Seaman  v.  [308 
Nelhei'clift  (*).  The  decision  in  that  case  was  that  a  witness 
in  a  court  of  justice  is  absolutely  privileged  in  respect  of  the 
evidence  he  gives.  The  argument  of  the  plaintiffs  counsel 
against  the  privilege  alleged  in  this  case  would  have  been 
equally  applicable  there.  It  was  argued  that  it  was  contrary 
to  natural  justice  that  a  man  should  be  allowed  to  be  prej- 
udiced by  statements  made  before  a  select  committee,  upon 
an  occasion  when  he  could  have  no  opportunity  to  rebut 
such  statements,  and  to  show  that  the  imputations  made 
upon  him*  were  unfounded  ;  but  the  statement  made  by  the 
defendant  in  Scavian  v.  Neiherclift  (')  aflfected  a  person  who 
was  not  present,  and  who  had  no  opportunity  of  vindicating 
himself  on  the  occasion  when  the  statement  was  made.  •  Id 
may  be  a  hardship  upon  individuals  that  statements  of  a 
defamatory  nature  should  be  made  concerning  them,  but  the 
interest  of  the  individual  is  subordinated  by  the  law  to  a 
higher  interest,  viz.,  that  of  public  justice,  to  the  adminis- 
tration of  wliich  it  is  necessary  that  witnesses  should  be  free 
to  give  their  evidence  without  fear  of  consequences.  The 
plaintiff's  counsel  drew  a  distinction  between  a  court  of 
justice  and  the  tribunal  before  which  the  statements  in  this 
case  were  made.  Can  such  a  distinction  be  drawn  ?  The 
House  oC  Commons,  in  the  performance  of  its  functions  and 
for  the  purposes  of  legislation,  has  to  inquire  into  many 
matters,  and  among  others  the  conduct  of  that  department 
of  government  which  deals  with  education.  For  the  pur- 
poses of  such  inquiries  committees  are  appointed,  and 
require  the  attendance  of  witnesses.  If  persons  so  required 
to  attend  did  not  attend,  they  would  be  committed  for  con- 
tempt. If  they  do  attend  they  must  answer  the  questions 
asked  of  tliem,  and  may  be  examined  on  oath.  The  evidence 
given  is,  therefore,  as  much  given  under  compulsion  as  in 
the  case  of  a  court  of  law.  For  these  reasons  this  seems  to 
me  to  be  a  stronger  case  of  privilege  than  some  of  the  occa- 
sions that  have  been  held  to  be  clearly  privileged. 

(')  2  C.  P.  D,.  63;  19  Eng.  R.,  804. 
(»)  Law  Rep.,  7  II.  L.,  744:  14  Eng.  R.,  127,  affirming  5  id.,  212. 

29  Eng.  Hep.  81 
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Manisty,  J.:  It  was  held  in  Dawklns  v.  Lord  liokehy  (') 
that  statements  made  before  a  military  court  of  inquiry, 
which  could  not  administer  an  oath,  were  as  much  privileged 
309J  as  evidence  given  *in  a  court  of  justice.  I  think  this 
is  an  a  fortiori  case,  it  being  admitted  tbat  the  select  com- 
mittee has  power  to  enforce  the  giving  of  evidence  by  com- 
mittal. There  is  no  case  directly  in  point,  but  there  are  au- 
thorities of  the  strongest  character  to  establish  the  principle 
upon  which  the  claim  of  privilege  in  this  case  is  founded. 
For  these  reasons  I  agree  that  our  judgment  must  be  for  the 
defendant. 

Judgment  for  the  defendant 

Solicitors  for  plaintiff:  Baker  &  Nairne. 
Solicitors  for  defendant:  Hare&Fell^  for  Solicitors  to  the 
Treasury. 

(')  Law  Rep.,  7  H.  L.,  T44;  14  Eng.  R.,  127,  affirming  5  id.,  212. 

See  22  Eng..  Rep.,  830  note  ;  20  id.,  surety    was    not  a  party,    unless  the 

738  note  ;  26  id.,  157  note  ;  Moak's  Un-  surety  has  so  contracted  explicitly, 

derhill  on  Torts,  152  et  seq.  For  this  purpose  a  bond,  conditioned 

As  to  the  liability  of  a  party  or  wit-  that  the  principal  shall  obey  any  order 

ness  for  conspiracy  to  injure,  testimony  of  the  court,  is  enough  to  make  such 

as    a    witness,    etc.,    see    Spooner    v.  order  conclusive  on  the  surety;  butun- 

Spooner,  26  Minn.,  137.  der  a  condition  merely  that  he  **  shall 

A  judgment  will  not  be  enjoined  for  henceforth  faithfully  discharge  the  du- 
facts  which  existed  at  the  time  of  its  ties  of  his  trust,"  an  order  charging 
rendition,  merely  because  the  defend-  him  with  a  balance  made  upon  an  ac- 
ant  was  ignorant  of  them.  It  must  counting  to  which  the  surety  was  not  a 
appear  that  his  ignorance  was  not  due  party,  and  which  included  a  period  an- 
to  any  lack  of  diligence  on  his  part,  or  tecedent  to  giving  the  bond,  is  not  con- 
that  it  was  caused  by  the  act  of  the  elusive  on  the  surety;  but  the  surety 
opposite  party:  Carolus  v.  Koch,  72  is  entitled  to  show  that  the  liability  oc- 
Mo.,645.  curred   before   the    bond   was    given: 

A  surety  is  not  bound  by  a  judg-  SchoBeld  t).  Churchill,  72  N.  Y.,  565, 

nient  or  order  against  his  principal,  distiuguished  ;  Thompson  v.  MacGreg- 

niade  in  a  proceeding  to  which  the  or,  9  Abb.  N.  C.,  138  and  note  ;  S.  C.,81 

N.  Y.,  592. 
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[6  Queen's  Bench  Division,  811.] 
March  9,  1881— aB.D. 

*Tjiorpe  and  Others  v.  Bestwick.  [311 

WW — AittHtiug  Witness — 1  Vid,  c.  26,  x.  16 — Marriage  of  Devisee  after  AitestcUwn  to 

cUtestiug  Wilties,'^. 

Under  the  Wills  Act  (1  Vict.  c.  26),  s.  15,  the  marriage,  after  attestation  of  a 
will,  of  a  devisee  lo  the  attesting  witness,  does  not  affect  the  validity  of  the  devise. 

Action  to  recover  possession  of  a  house  at  West  Hill, 
Derby,  devised  in  1865  by  Jeremiah  Bestwick  to  liis  niece 
Ann  Rebekah  Wolstenholme,  who  in  1868  married  the 
plaintiff  Thorpe. 

Defence :  That  A.  R.  Wolstenholme  married  the  plaintiff 
Thorpe  before  the  death  of  the  testator,  and  that  at  his 
death  the  marriage  was  still  subsisting ;  and  that  Thorpe 
was  one  of  the  witnesses  to  the  execution  of  the  will. 

Demurrer. 

Oraham^  in  support  of  the  demurrer:  The  fact  that  the 
devisee  married  the  attesting  witness  after  the  date  of  the 
will  cannot  affect  the  devise.  The  material  sections  of 
the  Wills  Act,  1  Vict.  c.  26,  are  s.  15  and  s.  24C).  Sect.  15 
enacts  that  devises  to  an  attesting  witness,  or  his  or  her 
wife  or  husband  shall  be  void,  and  s.  24,  that  a  will  is  to 
speak  from  the  death  of  the  testator.  But  it  has  been  ex- 
pressly held,  in  Bullock  v.  Bennett  ('),  that  s.  24  does  not 
apply  to  the  objects  of  the  testator's  bounty,  but  only  to 
the  estate  comprised  in  the  will,  Lord  Justice  Turner  saying 
that  he  understood  the  section  to  mean  that  the  will  is  to 
speak  as  if  executed  immediately  before  the  testator's 
death,  not  with  reference  to  the  objects  of  his  bounty,  but 
with  reference  to  the  real  and  personal  estate  to  be  taken  by 
those  objects.  And  in  Jarman  on  Wills,  3d  ed.,  vol.  i,  pp. 
65,  66,  it  is  explained  that  the  rule  ^before  the  Wills  [312 
Act  was  that,  when  an  attesting  witness  was  disqualified  by 
reason  of  his  being  a  devisee  under  the  will,  the  disqualifi- 
cation must  exist  at  the  period  of  the  attesting  act.     The 

(')  B}^  I  Vict.  c.  26,  s.  15,  if  any  per-  B3'  s.  24,  ever}'  will  shall  be  construed, 

son  shall  attest  the  execution  of  any  will  witii  reference  to  the  real  estate  and  per- 

.  to  whom  or  to  whose  wife  or  husband  sonal  est4itc  comprised  in  it,  to  speak  and 

any  beneficial  devise,  &c.,  shall  be  thereby  take  effect  as  if  it  had   been   executed 

given  or  made,  such  devise  shall,  so  far  immediately  before  the  death  of  the  tes- 

only  as  concerns  such  person  attesting  tator,  unless  a  contrary  intention   shall 

the  execution  of  such  will,  or  the  wife  or  aj)pear  by  the  will, 

husband  of  such   person,  or  any  person  (-')  24  L.  J.  (Oh.),  512. 
clainiinjj  under  .such   person,  or  wife  or 
husband,  be  utterly  null  and  void. 
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coses  cited  in  llie  note  at  the  bottom  of  the  page  do  not 
a£Fect  this  principle, 

J.  F.  B.  Firth,  for  the  defendant:  Sect.  14  of  the  act, 
enacting  that  if  any  person  who  shall  attest  the  execution 
of  a  will  shall,  at  the  time  of  the  execution  or  at  any  time 
afterwards,  be  incompetent  to  prove  tlie  oxecution,  Buch 
will  shall  not  on  that  account  be  invalid — contemplates  that 
the  witness  may  become  incompetent  after  the  execntion 
of  the  will  and  before  the  death  of  the  testator.  To  uphold 
the  present  devise  would  enable  an  attesting  witness  who 
took  a  devise  under  the  will  to  secure  himself  by  ante- 
dating it. 

Graham,  was  not  heard  in  reply. 

Matuew,  J.:  I  think  the  plaintiffs  are  entitled  to  judg- 
ment. The  policy  of  the  Wills  Act,  1  Vict.  c.  26,  in  de- 
priving the  altesting  witness  of  any  legacy  given  by  tlia 
document  of  bequest,  is  not  to  allow  wills  to  be  proved  by 
the  evidence  of  persons  benelit*'d  by  them,  and  it  makes 
void  any  devise  to  an  altesting  witness,  or  to  Iiis  or  her  wife 
or  husband.  In  the  present  case  the  plaintiS,  at  the  time 
when  the  will  was  attested,  took  no  benefit  under  it,  but  he 
subsequently  married  the  devisee,  and  I  am  asked  to  hold 
tiiat  the  result  of  this  marriage  is  to  destroy  the  validity  ol 
the  devise.  But  there  is  no  such  provision  in  any  part  of 
the  act ;  the  only  section  which  conld  be  referred  to  is  s.  24, 
by  which  every  will  is  to  take  effect  as  if  it  had  been  exe- 
cuted immediately  before  the  death  of  the  testator.  This 
section  has  been  commented  upon  and  fully  interpreted  in 
Bullock  V,  Bennett^'),  and  it  is  clear  that  it  does  not  apply 
to  those  benefited  by  the  devise,  but  only  to  the  property 
to  be  taken  by  them.  There  is,  therefore,  nothing  to  affect 
the  validity  of  this  devise. 

Judgment  for  tJie  plaintiffs. 

Solicitors  for  plaintiffs :  Peacock  &  Goddard,  for  Clark  & 
Huish,  Derby. 
Solicitors  for  defendant  :    Watson,  Sons  &  Room. 
(I)  24L.  J.  (Cti).  Bia, 

See  14  En^.  Bep,,  536  Dole;  15  id.,  A  lesutor  devisM  frH-liold  Iniids  to 

■f^  ^ole  ■  18  id    T79  Ids  son  A.  for  tbe  residue  of  tlie  li-iiwi 

deviaee  is  a  party  to  the  will,  and  under  wliieli  tliej  were  held,  but  di- 

&  witiieas  williin  the  meaning  of  reeled  lliat  A,  sliould  not  marry  wiili- 

itatute,      \VilDeB8eB  must  !»  com-  out  tlie  consent  of    tbe    testatiir's   >-i 

It  at  tlio  limeor  tlie  ciecution  of  ecutora :  and  tlial  Xa   case  of  Ins  lunr- 

»ill  to  autlienlicate  it  by  tlicir  tes-  rUge  wilhout  tlieir  coiisi-nt,   llio  lands 

aj :    Camp  r.  Swrk.  10  Pliilndel-  dovieed  lo  him  should  po  and  U-noov 

K.,  52M.  llio  propert.v  o(   the  ■—■—"--   "'— 
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Subsequent  clauses  of  the  will  directed  He  married  within  three  years  of  the 
that  A.  should  not  marry  until  three  testator's  death,  but  with  the  consent 
years  after  the  testator's  death;  and  of  the  executors : 
that  in  case  A.  should  die  before  his  Held  (atBrming  the  decision  below), 
marriage,  the  "bequests"  given  to  that  the  gift  over  to  J.  did  not  take 
him  by  the  will  should  become  the  effect,  but  that,  upon  the  testator's 
property  of  J.  A.  was  one  of  the  at-  death,  the  lands  passed  to  his  heir-at- 
testing witnesses  of  the  will,  and  the  law  as  special  occupant :  McCarthy  v 
devise  to  him   was,   therefore,   void.  McCarthy,  3  Law  Hep.  (Ireland),  817. 


[6  Queen's  Bench  Division,  313.] 
Feb.  24,  1881— Q.B.D. 

*RiCHARDSON,  Appellant;  Saunders,  Mespondent    [313 

Elemefilary  Ed^ication  Acts — Attendance  Order — Child  attending  Board  School  without 
Fe€»— Liability  of  /\»rcn«— 89  &  40  Vid.  c.  79,  m.  10,  11,  12;  33  <t*  34  Vict  c.  75, 
«.  17. 

A  parent  who,  under  an  order  by  a  court  of  summary  jurisdiction  that  his  child 
shall  attend  a  board  school  and  that  he  do  see  that  the  order  is  complied  with, 
causes  the  child  to  attend  the  school  but  without  the  school  fees,  is  not  liable  to 
conviction  under  the  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  12, 
for  non-compliance  with  the  order,  although  he  may  have  failed  to  apply  to  the 
guardians  under  s.  10,  to  pay  the  fees,  and  refused  to  obtain  a  remission  of  them 
under  33  <&  34  Vict.  c.  76,  s.  17. 


[6  Queen's  Bench  Division,  318.] 
Feb.  25,  1881— Q.B.D. 

*Stevens  and  Another  v.  Woodward  and  Others.   [318 

Negligetiee — Master  and  Servant — Solicitor  and  Clerk — Scope  of  Authority. 

The  plaintiffs  occupied  premises  beneath  the  offices  of  the  defendants  who  were 
soliciti^rs.  One  of  the  defendants  had  a  room  of  the  offices,  and  in  it  was  a  lavatory 
for  his  own  use  exclusively,  and  his  orders  to  his  clerks  were  that  no  clerk  should 
come  into  his  room  after  he  bad  left.  A  clerk  went  into  the  room  to  wash  his  hands 
at  the  lavatory  after  his  employer  had  left,  turned  the  water  tap,  and  negligently 
left  it  so  that  water  flowed  from  it  into  the  plaintiffs*  premises  and  damaged  them. 

In  an  action  for  negligence  : 

Held,  that  the  act  of  the  clerk  was  not  within  the  scope  of  his  authority,  or  inci- 
dent^ to  the  ordinary  duties  of  his  employment,  and  that  there  was  no  evidence  of 
negligence  for  which  the  defendants  were  liable. 

Appeal  from  the  Lord  Mayor's  Court. 
^  Action  for  negligence.  At  the  trial  before  the  Recorder 
It  appeared  that  the  plaintiffs  occupied  premises  beneath 
the  oflBcea  of  the  defendants  who  were  solicitors.  Evidence 
was  given  for  the  plaintiffs  that  a  quantity  of  water  had 
come  from  the  offices  of  the  defendants,  and  it  was  found 
to  have  escaped  from  a  tap  left  open  in  a  lavatory  there. 
It  damaged  the  property  of  the  plaintiffs.     At  the  close  of 
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the  plainliflEa'  case,  cijuns<;l  for  the  defendants  submitted 
that  litem  should  be  a  nonsuit  as  there  was  no  evidence  that 
the  defendunts  or  any  servant  of  tliem  had  been  guilty  of 
negligence,  and  he  cited  ^o^^  v.  JPeddeni^).  Tlie  learned 
judge  declined  to  nonsuit,  wliereupon  evidence  for  the  de- 
letiduals  was  given,  and  one  of  them  said:  ''The  lavatory 
is  in  my  room,  and  is  lor  my  own  use  exclusively,  and  my 
319]  orders  are  *that  no  clerk  sliall  come  into  my  room 
after  I  liave  left.  1  left  the  office  on  the  12tli  of  August,  at 
5.45,  after  wasliing  my  hands  and  turning  off  the  tap."  A 
clerk,  of  the  defendants  said,  "  1  went  into  the  room  of  tlie 
last  witness  to  wash  my  liands.  I  turned  the  tap  and  the 
water  did  not  flow,  and  then  I  went  out."  The  jury  found 
a  verdict  for  the  plaintiffs  for  £15,  and  leave  was  reserved 
to  the  defendants  to  move  for  a  nonsuit  if  the  court  should 
be  of  opinion  that  there  was  no  evidence  of  negligence,  or 
that  under  the  circumstances  the  defendants  were  not  liable. 
A  rule  having  been  obtained  accordingly. 
Candy  showed  cause  :  The  learned  Recorder  was  right 
in  refusing  to  nonsuit,  and  also  in  leaving  the  case  to  the 
jury.  They  liave  decided  the  question.  If  the  master  him- 
self had  left  the  tap  open  be  vvould  have  been  undoubtedly 
liable.  The  clerk  to  a  solicitor  is  morn  than  a  servant,  he 
acts  for  his  employer  in  his  absence.  Here  the  clerk  was  iu 
the  office  during  working  hours,  and  it  was  part  of  the  rou- 
tine of  the  day  s  work  to  wash  his  hands.  It  is  the  gen- 
eral practice  for  such  clerks  to  wash  their  hands  in  thu 
offices  where  they  are  employed.  Here  the  clerks'  room 
contained  a  lavatory  for  their  use,  but  the  water  failed  there, 
and  so  the  clerk  went  to  the  other  room.  That  he  was  for- 
bidden to  do  so  is  irrelevant :  W7iaimanv.  Pearson  ('),  He 
was  acting  within  the  scope  of  his  employment :  Ve/iablesv. 
8mith{').  This  case  is  not  like  SloTcy  v,  Ashtonl^)^  where 
the  defendant's  carman  after  business  hours  drove  a  clerk 
out  on  business  of  his  own,  and  was  negligent  while  on  the 
independent  journey.  In  such  cases  no  doubt  the  master 
is  not  liable:  Mitchell  v.  Crassweller C).    The  question  is 

""'""' *'■■•  "■'' — ''"ite  is  acting  within  the  scope  of  his 

igent,  or  in  tlie  course  of  his  employ- 
it.     The  clerk  here  was  so  acting. 
WUi,  and  6".  G.  Kenned^/,  with  him), 
e:     The  principle   is  well    stated   in 
[')  by  Montague  Smith,  J.      Here  the 

Eng.  K.,        {')  a  Q.  B.  D.,  379 ;  20  Eog.  R.,  846. 
(*)  LsivHe[J.,  4  Q.  a.,  47a. 
(')  la  C.  B.,  237. 
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clerk  was  acting  for  himself,  and  on  his  own  responsibility. 
His  duty  was  clearly  to  keep  in  his  own  room^  and  not  to 
wash  his  hands  in  the  *room  of  his  master.  Could  [320 
it  be  said  that  the  master  would  have  been  liable  if  the  clerk 
liad  washed  his  hands  at  some  tavern  near  during  office 
hours  and  had  left  the  tap  there  running?  His  negligent 
act  was  not  in  the  scope  of  his  employment,  and  tlie  de- 
fendants are  not  answerable  for  the  consequences.  If  the 
contention  for  the  plaintiffs  were  right,  a  master  would  be 
liable  for  any  independent  and  wrongful  act  of  the  servant 
done  on  the  employers  premises. 

Grove,  J.:  I  am  of  opinion  that  the  verdict  should  be 
entered  for  the  defendants.  No  doubt  this  question  is  a 
very  nice  one,  and  there  may  be  cases  close  to  the  line  be- 
tween the  liability  and  non-liability  of  a  master  for  the  act 
of  another  person  done  in  the  "course  of  his  employment" 
if  he  is  servant,  or  within  the  "scope  of  his  authority" 
when  he  is  an  agent,  for  as  Mr.  Candy  well  says,  such  is  the 
mode  in  which  those  terms  have  been  applied  by  the  courts, 
although  the  words  "scope  of  authority"  may  cover  both 
cases.  The  facts  are  simple.  The  defendants  were  soli- 
citors with  a  clerk  who  had  an  office  or  some  room  inwhich 
he  was  entitled  to  be,  and  where,  if  he  wished  to  wash  his 
hands  he  could,  as  the  learned  counsel  admits,  wash  them. 
The  master  left  the  premises,  whether  finally  for  the  evening 
or  not  does  not  distinctly  appear,  nor  is  it  I  think  material. 
He  had  left,  and  he  says,  "The  lavatory  is  in  my  room,  and 
is  for  my  own  use  exclusively,  and  my  orders  are  that  no 
clerk  shall  come  into  my  room  after  I  have  left."  The  clerk 
therefore  would  have  no  right  to  enter  contrary  to  this  par- 
ticular prohibition,  prima  facie  at  least  he  would  not  be 
entitled  to  do  so,  and  the  onus  would  lie  on  the  plaintiffs 
to  show  that  the  clerk  had  permission  to  use  his  master's 
room.  The  case  is  a  little  stronger  by  reason  of  the  prohi- 
bition, but  I  guite  agree  with  Mr.  Candy  that  there  are  cases 
where  a  prohibition  would  have  no  effect,  and  I  cannot  put 
a  nearer  one  than  that  I  suggested  during  argument :  sup- 
pose this  were  not  a  clerk  but  a  housemaid  whose  duty  it 
was  to  clean  up  the  room  and  attend  to  the  lavatory  and 
wipe  out  the  basin,  then  I  think,  that  although  she  was  ex- 
pressly prohibited  from  using  the  basin,  and  was  told  not 
to  leave  the  tap  open,  yet,  notwithstanding  the  prohibition, 
her  act  of  using  the  basin  and  *omitting  to  turn  [321 
off  the  water  would  be  so  incident  to  her  employment  that 
the  master  would  be  liable.  Although  a  definition  is  diffi- 
cult, I  should  say  that  the  act  for  which  the  master  is  to  be 
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held  liable  must  be  something  incident  to  tlie  ernplojment 
for  wliicli  tile  servant  is  liired,  and  which  it  is  liis  duty  to 
perform.     All  tlie  cases  tend  to  show,  and  Mitchell  v.  Crass- 
weUer{')  and  Sloi'ep  v.  Ashioii{')  point  out  clearly  that  line 
of  distinction  ;  in  one  case  a  servant  was  employed  to  drive 
liis  master's  cart,   and   after   coming   home   to   the   stable 
started  off  on  a  fresh  journey  for  his  own  pnrposes,  and 
during  that  second  journey,  which  was  not  incident  in  any 
way  lo  hisemployment,  an  accident  happened;  in  the  other 
case,  whicli  goes  a  little  further,  before  the  Bervant  put  up 
the  cart  lie  turned  off  and  went  in  another  direction  mak- 
ing a  detour,  and  an  accident  happened  ;  in  botli  those  cases 
the  master  was  held  not  liable.     I  think  I  should  have  come 
to  the  same  conclusion  as  that  I  have  arrived  at  if  there  had 
been  no  express  prohibition  in  the  case,  and  it  had  merely 
been  shown  that  the  clerks  had  a  room  of  their  own  and  a 
lavatory  where  they  could  wash  their  hands.     Then  what 
possible  part  of  tiie  clerk's  employment  could  it  be  for  him 
to  go  into  his  master's  room  to  use  his  master's  lavatory, 
and  not  only  the  water  but  probably  his  soap  and  towels 
solely  for  his,  the  clerk's,  own  purposes)    What  is  there  in 
any  way  incident  to  his  employment  as  a  clerk?    I  see  Qoth- 
ing.     The  case  seems  to  me  just  the  same  as  if  he  had  gone 
up  two  or  three  fliglits  of  stairs  and  washed  his  hands  in  his 
master's  bedroom.     It  is  a  voluntary  trespass  on  the  portion 
of  the  house  private  to  his  master.     I  do  not  use  the  word 
trespass  in  the  sense  of  anything  seriously  wrong,  but   he 
had  no  business  there  at  all.     In  doing  tliat  which  his  em- 
ployment did  not  in  any  way  authorize  him  to  do  he  negli- 
gently left  the  stop-cock  open,  and  the  water  escaped  and 
did  damage.     I  think  there  was  nothing  in  this  within  the 
hority  or  incident  to  the  ordinary  duties  of 
Then  it  is  said  that  is  a  question  for  the 
:  there  is  evidence  on  both  sides  the  court  is 
the  finding  of  fact.     That  is  so  where  there 
vidence,  but  there  is  no  conflict  here.     The 
'  *ca8e  was  one  of  apparent  probability, 
came  from  premises  in  which  a  stop-cock 
That  might  happen  in  various  ways,  but  the 
ir  seemed  to   tliink  he  must  assume,  until 
}  shown,  that  there  was  an  implied  liability 
its.     If  however  that  was  removed  by  un- 
dence  showing  the  implication  to  l>e  a  niis- 
d  have  been  if  the  defendants  had  shown 
some  friend  of  one  of  the  clerks,  had  come 

(')  LuMf  Itcp.,  4  Q.  B.,  476, 
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in  and  washed  his  hands  in  the  lavatory  and  bad  left  the 
stop-cock  open,  surely  those  facts  would  dispose  of  the 
prima  facie  liability.  The  prohibition  is  material  as  show- 
ing tile  local  limit  of  the  clerk's  duties.  The  case  is  wholly 
free  from  any  conflict  of  evidence,  for  the  jury  believed  the 
evidence  given  both  for  the  plaintiffs  and  the  defendants,  it 
being  quite  consistent.  The  evidence  for  the  plaintiffs  made 
out  a  ground  of  liability,  and  the  evidence  for  the  defend- 
ants limited  it,  by  showing  that  the  clerk  was  not  in  the 
relation  of  servant  to  the  master  in  respect  of  this  particular 
act  of  neglect.  I  think  the  judgment  should  be  for  the  de- 
fendants. 

LiNDLEY,  J.:  I  am  of  the  same  opinion,  and  I  agree  for 
much  the  same  reasons.  I  do  not  see  on  what  principle  the 
defendants  are  to  be  held  liable  for  a  negligent  act  of  a  man 
who  trespasses  in  their  room  and  leaves  their  tap  running. 
The  facts  show  that  the  clerk  was  a  trespasser  after  his  mas- 
ter had  left.  I  think  this  a  plain  case,  and  that  our  judg- 
ment should  be  for  the  defendants  with  costs. 

Bule  absolute. 

Solicitor  for  plaintiffs:  Owles. 
Solicitor  for  defendants :  John  Knight. 

See  ante,  pp.  480,  487  note. 
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[IN  THE  COURT  OF  APPEAL.] 

*BowEN  V.  Hall  and  Others.  [333 

Ma9ier  and  Servant — Contract  for  Exchisive  Pergonal  Service — Action  for  proaiHng 
a  Breach  of  such  Contract — Damagei  where  Ivjunelion  only  claimed — 21  ds  22  Vict. 
c.  27,  9.  2. 

An  action  lies  nsfainst  a  tlnrd  person  who  raalicionsly  induces  another  to  break 
his  contract  of  exclusive  pei-sonal  service  with  an  employer  which  thereby  would 
naturally  cause,  and  did  in  fact  cause,  an  injury  to  such  employer,  although  the 
relation'  of  master  and  servant  may  not  strictly  exist  between  the  employer  and 
em|»loyed. 

So  held  by  Lord  Selborne.  L.C.,  and  Brett,  L.J.,  affirming:  the  decision  of  the  ma- 
jority of  the  judices  in  Lumley  v.  Gye  (2  E.  &  B.,  216 ;  22  L.  J.  (Q.B.),  463).  Lord 
CoKTidpfc,  C.J.,  dissentient. 

Where  in  such  an  action  the  employed  was  also  a  defendant,  but  as  ajrainst  him 
the  plaintiff  claimed  only  an  injunction  and  not  damas^es,  it  was  held  that  damages 
miffht,  in  the  discretion  of  the  court,  be  g:iven  under  Lord  Cairns'  Act  (21  «fe  22 
Vict.  c.  27),  and  that  the  jury,  therefore,  should  be  directed  by  the  judj^e,  in  the 
event  of  a  verdict  for  the  i)laiutiff.  to  find  such  damages  as  should  be  awarded ;  first, 
if  the  court  should  think  it  a  proper  case  both  for  injunction  and  daraai^es ;  and 
secondly,  if  the  court  should  think  it  a  proper  case  for  damages  only,  and  not  also 
for  an  injunction. 

2:)  Exc?.  IIi:p.  82 
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AcTiOK  as  against  the  defendants  Hall  and  Fletcher  tor 
■wrongfully  enticing  away  and  keeping  the  other  defendant 
Peaison  from  the  plaintifFs  employment,  iind  for  wrong- 
fully receiving  and  liarboring  him  after  notice  of  his  being 
the  servant  of  the  plaintiff,  and  as  against  the  said  defend- 
ant Pearson  for  unlawfully  and  iigaiiist  the  will  of  the  plain- 
tiff departing  from  the  service  of  the  plaintiff.  The  facts,  so 
far  as  necessary  for  this  report,  are  these: 

The  plaintiff  carried  on  ttie  business  of  brickmaker,  at  the 
Clattershall  Fire  Brickworks  in  Staffordshire,  and  in  June, 
1877,  the  defendant  Pearson,  who  was  a  bath  and  brick- 
maker,  entered  into  a  written  agreement  with  the  plaintiff, 
of  which  the  following  is  a  copy  : 

"Clattershall  Fire  Brickworks,  Stourbridge. 
"June  18th,  1877. 
"I,  George  Pearson,  of  Stamber  Hill,  near  Stourbridge, 
hereby  agree  and  undertake,  for  llie  consideration  of  the 
334]  prices  below  *named,  to  find  all  labor  for  the  whole 
manufacture  in  a  workmanlike  manner  of  best  quality  white 
glazed  bricks  and  baths  (with  exception  of  lioopmg  the 
batlis  and  preparing  the  clay  mass),  in  such  quantities  as 
you  require  and  when  you  require,  and  deliver  any  where 
they  may  be  required  on  the  above  premises,  the  said  qual- 
ity to  be  quite  equal  to  sample  supplied  and  marked , 

and  the  said  prices  to  be  subject  to  the  standard  prices  of  the 
trade  for  the  manufacture  of  the  same. 
' '  Prices  of  bricks,  9"  X  4 J"  x  3" : 

"Perfect  single  sides,  ends  or  flats,  in  quantities  up  to 
10,0(K)  per  week,  50s.  per  1,000. 

"Perfect  single  sides,  ends  or  flats,  in  quantities  from 
10,000  to  15,000  per  week,  47s.  6d.  per  1,000. 

"Perfect  single  sides,  ends  or  flats,  in  quantities  from 
16,000  and  upwards  per  week,  45*.  per  1,000. 

"Perfect  glazed  on  two  surfaces,  20s.  per  1,000  extra. 

three     "         SOs.    " 
"  Seconds  of  the  above  from  the  kiln,  25s.  per  1,000. 
"  Waste  "  "  "       7s.  6d.     " 

"Bodyand  glaze  for  single  sides,  ends  or  flats,  T 

4s.  per  1,000.  lalsoagree 

"  "  two  surfaces,  85.  per  1,000.  to  find. 

"  "  three  surfaces,  12s.  per  1,000. . 

Prices  of  baths  5  ft.  8  ins.  long: 
Perfect  baths,  £1  each. 
Second  baths,  10s.  each, 
kVaste  baths,  nothing. 
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"  I  also  agree  to  find  body  and  glaze  for  baths  at  2^.  each. 

"  I  also  agree  to  load  carefully  into  trucks,  when  required, 
bricks  at  Is.  6d,  per  1,000.  Baths,  packed,  loaded,  and  fixed 
into  trucks  at  6d.  each;  also  to  do  any  day  work  when  re- 
quired at  5^.  per  day  of  nine  hours. 

"  I  also  agree  not  to  engage  myself  to  any  one  else  for  a. 
term  of  five  years. 

"  Terms  of  Payment. 

"  Fifty  per  cent.  <5f  the  cost  of  making,  to  be  paid  when 
the  goods  are  in  the  kiln,  and  the  remainder  to  be  paid  when 
the  goods  are  delivered  on  the  bank. 

*"I,  Edward  Bowen,  do  hereby  agree  to  the  fore-  [335 
going  conditions,  also  to  supply  clay  for  the  manufacture 
of  the  said  goods  in  a  proper  state,  also  to  find  all  materials 
(with  the  exception  of  body  and  glaze)  and  tools,  and  not 
engage  any  one  else  for  the  same  work  for  a  term  of  five 
years.  (Signed)  -  Edward  Bowen. 

*' George  Pearson." 

The  plaintiflf  alleged  that  the  manufacture  of  white-glazed 
bricks  and  baths  according  to  the  said  sample  was  a  secret 
known  to  the  defendant  Pearson  and  only  a  few  others,  and 
that  the  defendant  Hall,  who  was  a  manufacturer  of  white- 
glazed  bricks  and  baths  in  the  neighborhood  of  the  plaintiflf, 
did  not  know  of  this  method  of  manufacture  which  Pearson 
used,  and  tliat  therefore  the  bricks  and  baths  he  manufact- 
ured were  inferior  to  those  manufactured  by  Pearson  on 
account  of  tlie  plaintiflf.  The  complaint  of  the  plaintiflf,  and 
for  which  this  action  was  bro.ught,  was,  that  in  May,  1878, 
the  defendants  Hall  and  Fletcher  (the  latter  being  Hall's 
manager)  wrongfully  induced  Pearson,  contrary  to  his  said 
agreement  with  the  plaintiflf,  to  depart  from  the  exclusive 
service  of  the  plaintilr,  and  to.  manufacture  on  account  of  the 
defendant  Hall  glazed  bricks  and  baths  such  as  he  had  con- 
tracted to  manufacture  for  the  plaintiflf. 

The  plaintiflf  claimed  damages,  not  against  all  the  de- 
fendants, but  against  only  the  two  defendants  Hall  and 
Fletcher.  He  also  claimed  an  injunction  to  restrain  these 
defendants  from  employing  the  defendant  Pearson  lo  do 
work  for  them  at  brick-making  or  glazing,  and  he  claimed 
an  injunction  to  restrain  the  defendant  Pearson  from  en- 
gaging himself  to  the  defendants  Hall  and  Fletcher  until 
the  expiration  of  his  said  contract  of  service  with  the 
plaintiflf.  An  interim  injunction  in  the  terms  claimed  was 
granted  by  Field,  J.,  in  September,  1878,  as  against  all  the 
defendants. 
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The  action  waa  tried  before  Manisty,  J.,  at  the  Stafford- 
shire summer  assizes  of  1879,  when  that  learned  judge  held 
that  there  was  no  evidence  to  enable  the  plaintiff  to  maintain 
liis  action  against  the  defendants  Hall  and  Fletcher,  and  he 
therefore  directed  a  verdict  to  be  entered  for  those  defend- 
ants, and  as  regarded  the  defendant  Pearson,  the  learned 
336]  judge  was  of  opinion  that,  as  that  *defendant  had  not 
acted  nor  threatened  to  act  contrary  to  the  interim  injunc- 
tion, there  was  notliing  to  justify  mailing  such  injunction 
perpetual.  The  plaintiff  afterwards  applied  for  and  obtained 
a  rule  nisi  against  all  the  defendants  for  a  new  trial.  The 
Queen's  Bench  Division  made  such  rule  absolute  as  aeainst 
the  defendants  Hall  and  Fletcher,  but  it  discharged  the 
rule  as  to  the  defendant  Pearson.  The  defendants  Hall  and 
Fletcher  appealed  to  tliis  court  against  the  order  for  a  new 
trial,  and  tliere  was  a  cross  appeal  by  the  plaintiff  against 
the  order  discharging  the  rule  as  to  the  defendant  Pearson. 

Nov.  3,  1880.  JeJf.  Q.C.  [J.  0.  Grifflts,  Q.C.,  with  him), 
for  the  defendants  Hall  and  Fletcher. 

A.  T.  Lawrence,  for  the  defendant  Pearson. 

H.  Matthews,  Q.C,  ^aA.  Anstie,  for  the  plaintiff. 

During  the  argument  the  court  expressed  themselves  to 
be  satisfied  that  there  waa  evidence  to  go  to  the  jury  as 
against  all  the  defendants.  An  unsuccessful  attempt  was 
made  by  counsel  for  the  defendants  to  distinguish  the  pres- 
ent case  from  that  of  Lumley  v.  Qye  ('),  on  the  ground  that 
there  was  nothing  in  the  terms  of  the  contract  between  the 
plaintiff  and  Pearson  to  require  the  personal  services  of  the 
latter.  On  the  part  of  the  plaintiff  it  was  contended  that 
there  existed  between  Pearson  and  the  plaintiff  the  strict 
relationship  of  master  and  servant,  but  that  if  not,  then  the 
case  came  within  the  authority  of  Lumley  v.  0-yei^).  It  be- 
came necessary  therefore  to  determine  whether  the  judgment 
of  the  majority  of  the  judges  who  decided  Jjumley  v.  Gye  ('), 
or  that  of  the  dissenting  judge  (Coleridge,  J.)  was  to  be  sup- 
ported by  a  court  of  appeal.  On  this  point,  the  court  took 
time  to  consider  its  judgment,  and  counsel  in  the  mean- 
while were  to  be  at  liberty  to  furnish  the  court  with  a  refer- 
ence to  any  further  autliority  bearing  on  the  decision  in 
t  case  (').  Out.  adv.  vuU. 

2  E.  4  B..  218;  aa  U  J.  (Q.B.),  Q.  B.,  453,  U  Eng.  R..  276);  II-akinM  v. 
/&¥Jtoi-(lfl  Amer.  Rep.,  7S0);    Bmyaa  \. 

The  rtillowini;  is  a  Itst  oT  the  au-  '  Carpealtr  (Id  Amer.  Kep..  MS);  Biibv  v. 
ilies  with  wliicli  tlie  oonrt  wan  nft«r-  Dunlap  (22  Ainer.  Rep..  47S)  and  Dale  at 
Is  rurni»hi?i].  viz.:  Enaiu  v.  WnUon  tlic  «nd  of  that  casi>;  Brgai  v.  Slalr  (44 
r  Rep.,  2C.  P..  B15):  Uaale  v.  Slock-  Geor^s,  328);  and  H'allrr  y.  Vronin  (IU7 
Val^i-vaii-i  CompaiKj  (Uw  llcp.,  ID     Mass.,  65 G). 
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*Feb.  5.  Brett,  L.J.:  The  Lord  Chancellor  [337 
agrees  with  me  in  the  judgment  I  am  about  to  read,  and  it 
is  to  be  taken  therefore  as  the  judgment  of  the  Lord  Chan- 
cellor as  well  as  of  myself. 

In  this  case,  we  were  of  opinion  at  the  hearing,  that  the 
contract  was  one  for  personal  service,  though  not  one  which 
established  strictly  for  all  purposes  the  relation  of  master 
and  servant  between  the  plaintiff  and  Pearson.  We  were 
of  opinion  that  there  was  evidence  to  justify  a  finding  that 
Pearson  had  been  induced  by  the  defendants  to  break  his 
contract  of  service,  that  he  had  broken  it,  and  had  thereby, 
in  fact,  caused  some  injury  to  the  plaintiff.  We  were  of 
opinion  that  the  act  of  the  defendants  was  done  with  knowl- 
edge of  the  contract  between  the  plaintiff  and  Pearson,  was 
done  in  order  to  obtain  an  advantage  for  one  of  the  defend- 
ants at  the  expense  of  the  plaintiff,  was  done  from  a  wrong 
motive,  and  would  therefore  justify  a  finding  that  it  was 
done  in  that  sense  maliciously.  There  remained  neverthe- 
less the  question,  whether  there  was  any  evidence  to  be  left 
to  the  jury  against  the  defendants  Hall  and  Fletcher,  it  be- 
ing objected  that  Pearson  was  not  a  servant  of  the  plaintiff. 
The  case  was  accurately  within  the  authority  of  the  case  of 
Lumley  v.  Oye{^),  If  that  case  was  rightly  decided,  the 
objection  in  this  case  failed.  The  only  question  then  which 
we  took  time  to  consider  was  whether  the  decision  of  the 
majority  of  the  judges  in  that  case  should  be  supported  in 
a  court  of  error.  That  case  was  so  elaborately  discussed 
by  the  learned  judges  who  took  part  in  it,  that  little  more 
can  be  said  about  it,  than  whether,  after  careful  considera- 
tion, one  agrees  rather  with  the  judgments  of  the  majority, 
or  with  the  most  careful,  learned,  and  able  judgment  of  Mr. 
Justice  Coleridge.  The  decision  of  the  majority  will  be 
seen,  on  a  careful  consideration  of  their  judgments,  to  have 
been  founded  upon  two  chains  of  reasoning.  P'irst,  that 
wherever  a  man  does  an  act  which  in  law  and  in  fact  is  a 
wrongful  act,  and  such  an  act  as  may,  as  a  natural  and  prob- 
able consequence  of  it,  produce  injury  to  another,  and  which 
in  the  particular  case  does  produce  such  an  injury,  an  action 
on  the  case  will  lie.  This  is  the  proposition  to  be  deduced 
from  the  case  of  Ashby  v.  White  (^),  If  these  conditions  are 
satisfied,  the  action  does  not  the  less  lie  ^because  the  [338 
natural  and  probable  consequence  of  the  act  complained  of 
is  an  act  done  by  a  third  person :  or  because  such  act  so 
done  by  the  third  person  is  a  breach  of  duty  or  contract  by 
him,  or  an  act  illegal  on  his  part,  or  an  act  otherwise  impos- 

0)  2  E.  A  B.,  216;  22   L.  J.  (Q.B.),  463.  («)  1  Sin.  L.  C,  8th  ed.,  p.  264. 
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ing  an  actionable  liability  on  him.  It  lias  been  said  that; 
the  law  implies  that  the  act  of  the  third  part}^  l)ein«c  one 
which  he  has  free  will  and  power  to  do  or  not  to  do,  is  his 
own  wilful  act,  and  therefore  is  not  the  natural  or  probable 
result  of  the  defendants'  act.  In  many  cases  that  may  be 
so,  but  if  the  law  is  so  to  imply  in  every  case,  it  will  In?  an 
implication  contrary  to  manifest  truth  and  fact.  It  has  been 
said  that  if  the  act  of  the  third  person  is  a  breach  of  duty 
or  contract  by  him,  or  is  an  act  which  it  is  illegal  for  him  to 
do,  the  law  will  not  recognize  that  it  is  a  natural  or  prob- 
able consequence  of  the  defendant's  act.  Again,  if  that 
were  so  held  in  all  cases,  the  law  would  in  some  refuse  to 
recognize  what  is  manifestly  true  in  fact.  If  the  judgment 
of  Lord  Ellenborough  in  Vicars  v.  WUcocks{^)  requires  this 
doctrine  for  its  support,  it  is  in  our  opinion  wrong. 

We  are  of  opinion  tliat  the  propositions  deduced  above 
from  As/lb?/  v.  White  {*)  are  correct.  If  they  be  applied  to 
such  a  case  as  Lumley  y.  Oyei^)^  the  question  is  whether 
all  the  conditions  are  by  such  a  case  fulfilled.  The  lirst  is 
that  the  act  of  the  defendants  which  is  complained  of  must 
be  an  act  wrongful  in  law  and  in  fact.  Merely  to  persuade 
a  person  to  break  his  contract,  may  not  be  wrongful  in  law 
or  fact  as  in  the  second  case  put  by  Coleridge,  J.  (*).  But  if 
the  persuasion  be  used  for  tne  indirect  purpose  of  injuring 
the  plaintijff,  or  of  benefiting  the  defendant  at  the  exi->ense 
of  the  plaintiff,  it  is  a  malicious  act  which  is  in  law  and  in 
fact  a  wrong  act,  and  therefore  a  wrongful  act,  and  therefore 
an  actionable  act  if  injury  ensues  from  it.  We  think  that 
it  cannot  be  doubted  that  a  malicious  act,  such  as  is  above 
described-,  is  a  wrongful  act  in  law  and  in  fact.  The  act 
complained  of  in  such  a  case  as  LumleyY,  Gye  ('),  and  which 
is  complained  of  in  the  present  case,  is  therefore,  because 
malicious,  wrongful.  That  act  is  a  persuasion  by  the  defeiid- 
339]  ant  of  a  third  *person  to  break  a  contract  existing 
between  such  third  person  and  the  plaintiff.  It  cannot  be 
maintained  that  it  is  not  a  natural  and  probable  consequence 
of  that  act  of  persuasion  that  the  third  person  will  break  his 
contract.  It  is  not  only  the  natural  and  probable  conse- 
quence, but  by  the  terms  of  the  proposition  which  involves 
the  success  of  the  persuasion,  it  is  the  actual  consequence. 
Unless  there  be  some  technical  doctrine  to  oblige  one  to  say 
so,  it  seems  impossible  to  say  correctly,  in  point  of  fact, 
that  the  breach  of  contract  is  too  remote  a  consequence  of 

(i)'8Eft8t,    1;  2   Sm.   L.   C,   8th  ed.,         («)  2  E.  &  B.,  216;    22  L.    J.    (Q.B.), 
p  554.  468. 

(«)  1  Sm.  L.  C,  Sth  ed.,  p.  201.  (■»)  2  E.  &  B.,  at  p.  247. 
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the  act  of  the  defendants.  The  technical  objections  alluded 
to  above  liave  been  suggested  as  the  consequences  of  the 
judgment  in  Vicars  y.  Wilcocks{').  Butthat  judgment  when 
so  used  or  relied  on  seems  to  us  to  be  disapproved  in  the 
opinions  given  in  the  House  of  Lords  in  Lynch  v.  Knig1it^\ 
and  seems  to  us  wlien  so  used  to  be  unreasonable.  In  the 
case  of  Lumley  v.  Gye{^\  and  in  the  present  case,  the  third 
condition  is  fulfilled,  namely,  that  the  act  of  the  defendant 
caused  an  injury  to  the  plaintiff,  unless  again  it  can  be  said 
correctly  that  the  injury  is  too  remote  from  the  cause.  But 
that  raises  again  the  same  question  as  has  been  just  dis- 
missed. It  is  not  too  remote  if  the  injury  is  the  natural 
and  probable  consequence  of  the  alleged  cause.  That  is 
stated  in  all  the  opinions  in  Lynch  v.  Knight  {^).  The  in- 
jury is  in  such  a  case  in  law  as  well  as  in  fact  a  natural  and 
probable  consequence  of  the  cause,  because  it  is  in  fact  the 
consequence  of  the  cause,  and  there  is  no  technical  rule 
against  the  truth  being  recognized.  It  follows  that  in  Lum- 
ley y.  Gye{^),  and  in  the  present  case  all  the  conditions 
necessary  to  maintain  an  action  on  the  case  are  fulfilled. 

Another  chain  of  reasoning  was  relied  on  by  the  majority 
in  Lumley  v.  Gye{*),  and  powerfully  combated  by  Cole- 
ridge, J.  It  was  said  that  the  contract  in  question  was 
within  the  principle  of  the  Statute  of  Laborers,  that  is  to 
say,  that  the  same  evil  was  produced  by  the  same  means, 
and  that  as  the  statute  made  such  means  when  employed  in 
the  case  of  master  and  servant,  strictly  so  called,  wrongful, 
the  common  law  ought  to  treat  similar  means  employed 
with  regard  to  parties  standing  in  a  similar  relation  as  also 
*wrongful.  If,  in  order  to  support  Lumley  v.  Gye{^\  [340 
it  had  been  necessary  to  adopt  this  proposition,  we  should 
have  much  doubted,  to  say  the  least.  The  reasoning  of 
Coleridge,  J.,  upon  the  second  head  of  his  judgment  seems 
to  us  to  be  as  nearly  as  possible,  if  not  quite,  conclusive. 
But  we  think  it  is  not  necessary  to  base  the  support  of  the 
case  upon  this  latter  proposition.  We  think  the  case  is  bet- 
ter supported  upon  the  first  and  larger  doctrine.  And  we 
are  therefore  of  opinion  that  the  judgment  of  the  Queen^s 
Bench  Division  was  correct,  and  that  the  principal  appeal 
must  be  dismissed. 

Lord  Selborne,  L.C:  I  have  now  to  add  the  conclusion 
to  which  this  court  has  unanimously  come  with  regard  to 
the  cross  appeal  by  the  plaintiff  against  the  defendant  Pear- 
son, who  succeeded  before  the  Queen's  Bench  Division,  in 

(')  8  East,  1 ;  2  Sm.  L.  C,  8th  ed.,  p.  554.  («)  9  H.  L.  C,  577. 

(3)  2  E.  <fe  B.,  216 ;  22  L.  J.  (Q.B.),  463. 
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getting  the  rule  for  a  new  trial  discharged  or  refused  as  to 
himself,  while  it  was  made  absolute  as  to  the  other  de- 
fendants. 

Pearson  was  the  workman,  who,  having  a  special  knowl- 
edge or  skill  in  the  glazing  of  bricks,  which  gave  a  peculiar 
and  exceptional  value  to  his  services,  contracted  with  the 
plaintiflE  to  work  for  him  exclusively  if  required  so  to  do, 
during  a  certain  period  of  time  (the  plaintiff  being  recipro- 
cally bound  to  employ  no  other  person  in  the  same  kind  of 
work  during  the  same  period),  and  was  afterwards  induced 
by  the  other  defendants  to  break  that  contract.  The  relief 
asked  against  him  in  the  action  was  injunction  ;  an  iaterim 
injunction  was  granted  before  the  trial ;  and  the  case  went 
down  for  trial  against  all  tlie  defendants  at  the  same  time 
and  upon  the  same  issues  of  fact.  The  effect  of  leaving  the 
verdict  to  stand  in  Pearson's  favor  would  be  to  entitle  him 
to  judgment  in  the  action,  which  cannot  be  right  if  his  con- 
tract with  the  plaintiff  was  broken  in  the  manner  alleged ; 
and  if  upon  the  evidence  given  at  the  trial  that  question  of 
fact  could  properly  be  now  determined  in  Pearson's  favor, 
it  is  impossible  that  upon  the  same  evidence  it  could  also 
be  right  to  order  a  new  trial  as  against  the  other  defendants. 

We  think,  therefore,  that  the  plaintiff's  appeal  must  be 
allowed,  and  that  there  ought  to  be  a  new  trial  as  to  all  the 
341]  defendants.  *But  as,  when  the  proper  time  comes 
to  give  final  judgment,  the  consequences  of  a  verdict  for  the 
plaintiff  will  not  necessarily  be  tlie  same  as  to  Pearson,  and 
as  to  the  other  defendants,  we  think  that  the  judge  at  the 
trial  ought  to  give  such  directions  to  the  jury  as  will  enable 
the  court,  if  the  plaintiff  should  succeed,  to  deal  with  the 
particular  case  of  this  defendant  as  may  be  just.  For  this 
purpose,  they  ought  to  be  directed  in  the  event  of  a  verdict 
for  the  plaintiff  to  find  specially  the  amount  of  damages 
which  they  think  ought  to  be  awarded  against  Pearson, 
first,  in  the  event  of  the  court  thinking  his  case  a  proper  one 
both  for  an  injunction  and  for  damages;  and,  secondlj',  in 
the  event  of  the  court  thinking  it  a  proper  case  for  damages 
only  and  not  also  for  an  injunction.  (See  Lord  Cairns'  Act 
(21  &  22  Vict.  c.  27),  s.  2,  and  the  Judicature  Act,  1873  (36 
&  37  Vict.  c.  66),  s.  2,  subs.  6 ;  and  s.  76.) 

The  cases  of  IIllls  v.  Croll  (*),  Dietrichsen  v.  Cabburn  ('), 
and  Lxtmley  v.  Wagner  (*),  and  the  authorities  in  equity  as 
to  covenants  in  restraint  of  trade  within  certain  limits  of  time 
or  place,  may  possibly  require  to  be  considered,  before  the 

(')  2  Phill.,  60;  ID.  M.  ct  G.,  627  n.  (0  2  PhilL.  52. 

(»)  1  D.  M.  &  G.,  604,  627. 
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case  as  to  Pearson  (in  the  event  of  a  verdict  being  found 
against  him)  is  finally  disposed  of. 

Lord  Coleridge,  C. J.:  In  tliis  case  as  far  as  regards  the 
defendants  Hall  and  Fletcher  I  am  sorry  to  be  obliged  to 
diflfer  from  the  Lord  Chancellor  and  from  my  Brother  Brett. 
The  facts  are  undisputed,  and  I  understand  that  all  the 
members  of  the  court  are  agreed  that  the  relation  of  master 
and  servant  did  not,  in  the  strict  sense  of  the  v^rord,  exist 
between  the  plaintiff  and  the  workman  whom  the  defendants 
induced  to  break  his  contract.  That  being  so,  the  point  is 
neatly  raised  whether  the  opinion  of  the  majority  of  the 
judges  or  the  opinion  of  the  dissentient  judge  in  the  case  of 
Lumley  v.  Oye  (*)  should  prevail  in  a  court  which  is  not 
bound  by  the  decision  in  that  case.  I  am  of  opinion  that 
as  we  are  not  bound  by  it  we  ought  to  overrule  it. 

I  believe  if  it  is  not  admitted,  at  least  it  is  the  fact,  that 
Lumley  *v.  Gye  (*)  stands  alone.  Cases  more  or  less  [342 
analogous  to  it  are,  no  doubt,  cited  in  the  judgments  of  the 
judges  relied  upon  as  authorities  by  the  majority,  but,  in  my 
opinion,  distinguished  successfully  by  the  dissentient  judge. 
Since  its  decision  I  cannot  find  that  its  authority  lias  ever 
been  so  acknowledged  as  to  be  followed  in  any  decided  case 
which  has  found  its  way  into  the  Reports.  From  its  nature 
it  cannot  be  a  very  common  form  of  action,  and  though  no 
doubt  it  is  quite  fair  to  say  that  this  may  reasonably  account 
for  the  bareness  of  the  Reports,  it  ought  also  in  fairness  to 
take  away  any  weight  from  the  circumstance  that  the  case  of 
Lumley  v.  Oye  (')  has  stood  so  many  years  in  the  books 
without  being  in  terms  questioned  or  overruled.  Unfavor- 
able observations  have  been  made  upon  it ;  and  at  least  in 
some  text-books,  when  it  is  treated  as  an  authority,  it  is  so 
treated  with  the  qualification  of  a  '*semble."  Further,  it 
has  certainly  not  had  the  unanimous  assent  of  the  profession. 
The  three  judges  who  decided  it,  and  my  two  colleagues  here 
are  no  doubt  lawyers  entitled  to  the  highest  respect;  but 
there  have  been  great  lawyers  who  are  well  known  to  have 
thought  that  it  was  wrongly  decided.  I  may  mention  in 
particular  Willes,  J.,  no  doubt  the  counsel  who  argued  un- 
successfully in  the  case,  but  one  of  the  greatest  jurists  of 
tills  or  any  other  time. 

This  state  of  things,  I  conceive,  leaves  me  free  to  express 
liere  what  has  always  been  my  own  opinion,  viz.,  that  an 
action  does  not  and  ought  not  to  lie  against  a  third  person 
for  maliciously  and  injuriously  enticing  and  procuring 
another  to  break  a  contract,  in  a  case  where  the  relation  of 

0)  2.E.  <fe  B.,  216;  22  L.  J.  (Q.B).,  463. 
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master  and  servant  in  the  strict  sense  does  not  exist.  I  do 
not  propose  to  state  at  length  my  reasons  for  this  opinion. 
I  could  only  recite  the  cases  and  re-state  the  arguments  of 
Sir  John  Coleridge  in  Lumley  v.  Oye  (*).  I  agree  with  my 
Brother  Brett  that  the  conflicting  views  are  stated  as  well  as 
they  can  be  stated  by  the  judges  who  respectively  enter- 
tained them  in  that  case ;  and  that  there  is  really  no  more 
to  he  said  about  it.  The  question  is  with  which  view  do  you 
agree,  and  I  have  said  I  differ  from  the  majority. 

Only  one  independent  observation  occurs  to  me  to  make. 
It  is  I  believe  admitted  that  if  a  man  maliciously  endeavors 
343]  to  ^persuade-  another  to  break  a  contract,  but  fails 
in  his  endeavor,  the  malicious  motive  is  not  in  itself  a  cause 
of  action.  It  is,  I  believe,  also  admitted,  except  by  Sir 
William  Erie,  wliom,  I  think,  no  one  has  ever  followed, 
that  if  a  man  endeavors  to  persuade  another  to  break  his 
contract  and  succeeds  in  his  endeavor,  yet  if  he  does  this 
without  what  the  law  calls  *' malice,"  the  damage  which 
results,  however  great,  is  not  in  itself  a  cause  of  action ;  I 
7nean,  of  course,  a  cause  of  action  against  him.  But  if  the 
damage  which  is  not  in  itself  actionable  be  joined  to  a  mo- 
tive which  is  not  in  itself  actionable,  the  two  together  form 
a  cause  of  action.  This  seems  a  strange  conclusion,  but  I 
am  reminded  of  the  analogies  of  libel  and  conspiracy,  in 
both  which,  it  is  said,  that  malice  makes  that  same  thing 
actionable  which  without  it  would  not  be  so.  I  venture  to 
think  that  in  this  there  is  a  fallacy. 

In  the  instance  of  libel  there  is  not  even  an  apparent 
parallel,  except  in  cases  of  prima  facie  privilege.  A  state- 
ment in  itself  defamatory,  made  deliberately  and  intention- 
ally, is,  I  apprehend,  a  ground  of  action,  however  pure  and 
even  exalted  may  be  the  motive  of  him  who  makes  it.  The 
case  of  privilege  is  an  exception  to  the  general  law.  A 
statement  that  is  defamatory  and  untrue,  and  which  may 
do  irreparable  damage,  is  yet  protected  under  certain  condi- 
tions, on  the  ground  that  it  is  better  for  the  general  good 
that  individuals  should  occasionally  suffer  than  that  free- 
dom of  communication  between  persons  in  certain  relations 
should  be  in  any  way  impeded.  But  the  freedom  of  com- 
munication which  it  is  desirous  to  protect  is  honest  and 
kindl)^  freedom.  It  is  not  expedient  that  liberty  should  be 
made  *the  cloak  of  maliciousness,  and  in  such  a  case  the 
general  law  applies.  It  is  not,  I  think,  accurate  to  say  that 
the  malice  makes  the  statement  actionable.  Deliberate  and 
intentional  defamation  is  alwavs  actionable,  and  the  law 

(>)  2  E.  A  B.,  216;  22  L.  J.  (Q.B.),  4C3. 
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implies  that  a  man  means  what  iie  does,  save  that  under 
peculiar  and  exceptional  circumstances  the  law  will  not 
make  the  implication  which  it  makes  in  all  others.  So,  too, 
in  conspiracy.  The  gist  of  the  civil  action,  as  of  the  crim- 
inal oflfence,  is  the  act  of  conspiracy  by  two  or  more  minds 
to  bring  about  certain  ends  by  certain  means.  It  is  true 
that  each  separate  conspirator  might  not  in  some  instances 
be  actionable  nor  indictable  for  attempting  to  do,  or  even 
for  doing,  with  the  utmost  malice,  what  he  becomes  action- 
able *or  indictable  for  conspiring  to  do  with  others.  [344 
But  here,  too,  I  conceive  that  from  the  act  of  conspiring 
to  bring  about  the  unlawful  end,  or  to  use  the  unlawful 
means,  the  law  implies  that  malice,  which  is  necessary  in 
law  to  ground  the  action,  or  support  the  indictment.  If, 
therefore,  the  suggested  analogies  be  accurately  looked  at, 
I  think,  with  all  deference,  they  turn  out  to  be  no  analogies 
at  all.  I  do  not  know,  except  in  the  case  of  Lumley  v. 
Gye{'),  that  it  has  ever  been  hjild  that  the  same  person  for 
'doing  the  same  thing  under  the  same  circumstances  with  the 
same  result  is  actionable  or  not  actionable  according  to 
whether  his  inward  motive  was  selfish  or  unselfish  for  what 
he  did.  I  think  the  inquiries  to  which  this  view  of  the 
law  would  lead  are  dangerous  and  inexpedient  inquiries  for 
courts  of  justice ;  judges  are  not  very  lit  for  them,  and 
juries  are  very  unfit.  I  think,  tJierefore,  that  Lumley  v. 
Gye{^)  should  be  overruled,  and  that  this  action  as  against 
the  defendants  Hall  and  Fletcher  is  not  maintainable.  .  As 
to  the  other  defendant  Pearson  I  agree  with. the  rest  of  the 
court. 

Appeal  of  defendants  Hall  and  Fletcher  dis- 
missed; cross  appeal  of  plaintiff  as  to  de- 
fendant Pearson  allowed. 

Solicitors  for  plaintiff:  Smiles  &  Co, 
Solicitors  for  defendants  :  Broionlow  &  Howe. 

(>)  2  E.  A  B.,  216;  22  L.  J.  (Q.B.),  463. 

See  Moak's  Underliill  on  Torts,  335-  men  from  their  employers'  service,  in 

338.  the  absence  of  any  sufficient  evidence 

The  principal  case  is  reported,  20  tliat  violence,  force,  intimidation  or  co- 
Am.  Law  Reg.  (N.S.),  578,  and  see  note  ercion  is  intended  against  such  work- 
pp.  587-590.  men.      The   remedy  is  an   action   for 

An  injunction  will  not  be  granted  damages:  Johnston,  etc.,  v.  M«inhardt, 

against    a    confederation    of  .  persons  9  Abb.  N.  C,  393. 
whose  object  is  to  entice  away  work- 
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[6  Queen's  Bench  Division,  845.] 

Jan.  16,  1881— (C. A.),  C.P.D, 

[IN  THE  COURT  OF  APPEAL/] 

345]  *Heatii  and  Another  v.  PuGU. 

Zimiiation,  Slatutea  of  {3  d:  4  Wrn.  4,  r.  27,  and  1  Vid.  e.  28) — Mortgage — Order  of 
Foreclosure  Absolute — Judicature  Act,  1873 — Ejectment. 

The  eflFuot  of  an  order  of  foreclosure  absolute  obtained  bv  a  le«:al  mortijasree  is  to 
vest  the  ownership  and  beneficial  title  to  the  mortgaged  land  for  the  first  time  in 
the  mortgagee ;  so  that  an  action,  brought  within  twenty  years  next  after  the  order 
of  foreclosure,  by  the  mortgagee  to  recover  possession  of  such  land,  was  held,  since 
the  Judicature  Act,  1873,  to  be  not  barred  by  the  Statutes  of  Limitations  (8  <k  4 
Wm.  4,  c.  27,  and  1  Vict.  c.  28),  although  more  than  twenty  years  had  elapsed  since 
the  legal  estate  in  the  land  had  been  conveyed  to  the  mortgagee,  and  since  the  last 
payment  of  principal  or  interest  secured  by  the  mortgage. 


[6  Queen's  Bench  Division,  866.] 

March  5,  1881— Q.B.D. 
[CROWN  CASE  RESERVED.] 

366  *Reg.  V.  Willshire. 

Bigamy — Duration  of  Life,  presumplio7i  of — Conflicting  pretiimption. 

In  1864  W.  married  A.  In  1868'  he  was  charged  with  bigamy  in  marryins^  B.  in 
1868,  his  wife  A.  being  then  alive,  and  was  on  such  charge  convicted..  In  1879  he 
married  C,  and  in  1880,  C,  being  then  alive,  he  married  D.  Afterwards,  upon  a 
charge  of  bigamy  in  marrying  D.,  C.  being  then  alive,  \V.  was  convicted,  it  being 
held  by  the  presiding  judge  that  there  was  no  evidence  that  A.  was  alive  when  W. 
married  C,  or  that  the  marriage  with  C.  was  invalid  by  reason  of  A."  being  then 
alive  : 

Ni'ld,  by  the  court  (Lord  Coleridge,  C.J.,  Lindley.  Hawkins,  Lopes,  and  Bowen, 
JJ.),  that  the  conviction  could  not  be  sustained,  as  the  question  shonld  have  been 
left  to  the  jury  whether  upon  the  above  facts  A.  was  alive  or  not  when  \V. 
married  C. 

Case  stated  by  Sir  W.  T.  Charley,  Q.C.,  the  Common 
Serjeant  of  the  City  of  London. 

The  prisoner  was  tried  before  me  at  the  Session  of  the 
Central  Criminal  Court,  held  on  the  31st  of  January  last. 

The  indictment  charged  that  he  married  Charlotte  Geor- 
gina  Lavers  on  the  7th  of  September,  1879,  and  that  he 
lelonionsly  married  Edith  Maria  Miller  on  the  23d  of  Sep- 
tember, 1880,  his  wife  Charlotte  Georgina  being  then  alive. 
The  indictment  also  charged  that  the  prisoner  had  been 
previously  convicted  of  felony  at  the  Central  Criminal 
Court  in  the  month  of  June,  1868. 

A  marriage  between  the  prisoner  and  Charlotte  Georgina 
Lavers  on  the  7th  of  September,  1879,  and  a  subsequent 
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niania^^e  between  the  prisoner  and  Edith  Maria  Miller  on 
the  23d  of  September,  1880,  were  clearly  proved.  It  was 
also  proved  tliat  at  the  time  of  the  prisoner's  marriage  to 
Edith  Maria  Miller  his  alleged  wife  Charlotte  Georgina  was 
alive. 

When  the  case  for  the  prosecution  was  concluded,  the 
prisoner's  counsel  asked  the  counsel  for  the  prosecution  to 
call  a  witness  whose  name  appeared  on  the  indictment,  but 
the  counsel  for  the  prosecution  declined  to  call  him.  The 
prisonei-'s  counsel  then  himself  called  the  witness,  who  pro- 
duced a  certificate  of  the  previous  conviction  of  the  pris- 
oner for  felony  in  June,  1868.  The  indictment  for  this 
felony  and  caption  were  also  produced  in  *court  by  [367 
the  proper  officer  at  the  instance  of  the  prisoner's  counsel. 
Tiie  indictment  was  for  bigamy,  and  alleged  that  the  pris- 
oner married  Ellen  Earle  on  the  31st  of  March,  1864,  and 
feloniously  married  Ada  Mary  Susan  Leslie  on  the  22d  of 
April,  1868,  his  wife  Ellen  Earle  being  then  alive. 

The  prisoner's  counsel  contended  that  he  had  proved  that 
the  prisoner  had  a  wife  living  in  June,  1868,  and  that  in 
order  to  convict  the  prisoner  on  the  present  indictment,  it 
was  incumbent  on  the  prosecution  to  show  that  this  wife 
was  dead  on  the  7th  of  September,  1879,  when  the  prisoner 
married  Charlotte  Georgina  Lavers.  Counsel  for  the  prose- 
cution contended  that  there  being  no  presumption  of  law 
that  Ellen  Earle  was  alive  on  the  7th  of  September,  1879, 
when  the  prisoner  married  Charlotte  Georgina  Lavers  (the 
presumption,  if  any,  after  seven  years,  being,  indeed,  the 
other  way),  and  a  prima  facie  case  of  bigamy  having  been 
clearly  proved  by  the  prosecution  on  the  present  indictment, 
the  onus  was  thrown  upon  the  prisoner  of  showing  that 
Ellen  Earle  was  alive  on  the  7th  of  September,  1879,  when 
the  prisoner  married  Charlotte  Georgina  Lavers. 

I  held  that  the  burden  of  proof  was  on  the  prisoner.  No 
evidence  was  offered  by  the  prisoner  s  counsel  that  Ellen 
Earle  was  alive  on  the  7th  of  September,  1879.  There  was 
no  evidence  that  the  alleged  marriage  of  the  prisoner  with 
Ellen  Earle  was  declared  void  or  dissolved  by  any  court  of 
competent  jurisdiction. 

The  prisoner  was  found  guilty.  He  was  then  arraigned 
on  that  part  of  the  indictment  which  charged  the  previous 
conviction  of  felony  in  June,  1868,  and  pleaded  guilty.  I 
respited  judgment.     The  prisoner  remains  in  gaol. 

The  question  which  I  reserve  for  the*  opinion  of  the 
court  for  the  consideration  of  Crown  Cases  Reserved  is  : 
"Whether  the  prisoner  has  been  properly  convicted  of 
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feloniously  marrying  Edith  Maria  Miller,  his  wife  Charlotte 
Georgina  being  then  alive." 

Ribton^  for  the  prisoner :  It  is  for  the  prosecution  to 
prove  that  Charlotte  Lavers  was  the  lawful  wife  of  the  pris- 
oner, and  to  satisf}'^  the  jury  of  the  death  of  the  prisoner's 
first  wife  Ellen  Eafle.  This  they  failed  to  do. 
368]  *[Hawkins,  J.:  Why  should  it  be  presumed  that 
the  prisoner  committed  bigamy  in  marrying  Charlotte  La- 
vers?   Is  not  innocence  to  be  presumed  ?] 

Not  where,  as  here,  there  is  legal  evidence  to  the  con- 
trary. It  is  proved  that  Ellen  Earle  was  alive  in  June,  1868, 
and  there  being  no  evidence  of  her  death  she  must  be  taken 
to  be  still  alive.  By  the  criminal  law  a  prisoner  must  be 
acquitted  if  all  the  facts  necessary  to  constitute  the  oflFence 
are  not  proved  by  the  prosecution.  There  was  nothing  in 
this  case  to  alter  tlie  general  rule  and  cast  the  burden  upon 
the  prisont^rof  proving  his  innocence  of  the  offence  charged. 

Poland  {Montagu  Williams^  with  him),  for  the  prosecu- 
tion :  There  was  a  clear  prima  fade  case  made  out  by  the 
prosecution.  The  prisoner  described  himself,  when  he  mar- 
ried Charlotte  Lavers,  as  a  ''bachelor,"  and  by  his  act  fur- 
nished evidence  against  himself  that  he  was  then  free  to 
marry.  K  prima  facie  case  thus  being  made,  it  was  for  the 
prisoner  to  displace  it  by  evidence.  The  prisoner  only 
showed  that  in  1868  his  first  wife  Ellen  Earle  was  living,  a 
fact  which  is  equally  consistent  with  her  being  alive  or  dead 
in  1879.  Indeed  the  statute  as  to  bigamy  (24  &  25  Vict, 
c.  100,  s.  57)  sanctions  a  presumption  that  a  person  not 
heard  of  for  seven  years  is  dead('). 

The  marriage  with  Charlotte  Lavers  cannot  be  held  invalid 
merely  because  eleven  years  before  the  time  of  such  mar- 
riage the  prisoner  had  a  wife  alive. 

[Lord  Coleridge,  C.J.:  The  learned  Common  Serjeant 
did  not  leave  the  question  to  the  jury  as  to  whether  Ellen 
Earle  was  alive  or  dead  at  the  time  of  the  marriage  with 
Charlotte  Lavers. 

Hawkins,  J.:  Ought  not  the  direction  to  the  jury  to 
have  been  that  it  was  proved  that  Ellen  Earle  was  alive  in 
1868,  and  that  there  was  no  further  evidence  upon  tlie  point 
'except  that  the  prisoner  had  in  1879  presented  himself  to 
be  married  as  one  free  to  marry,  which  was,  in  effect,  a 
representation  by  him  that  he  was  legally  free  so  to  do; 
and  tlien  would  it  not  have  been  for  the  jury  to  find  whether 
Ellen  Earle  had  died  before  the  marriage  with  Charlotte 
Lavers  ?J 

0)  Reg.  V.  Lumlei/,  Law  Rep.,  1  C.  C.  R.,  196,  199. 
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*It  is  submitted  that,  ia  substance,  that  was  the  [369 
course  adopted.  The  facts  were  all  .left  to  the  jury,  with  a 
direction  that  under  the  circumstances  the  burden  of  prov- 
ing that  Ellen  Earle  was  alive  in  1879  was  on  her  husband, 
the  prisoner. 

[Lord  Colkridge  also  called  attention  to  Doe  d.  Knight 
\.  Nepean  {').'] 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  this  con- 
viction cannot  be  sustained.  The  facts  are  short  and  are 
clearly  stated  in  the  case.  There  was  a  marriage,  admitted 
to  be  valid,  contracted  by  the  prisoner  in  1864;  there  was 
evidence  that  the  woman  then  married  to  the  prisoner  was 
alive  in  1868.  In  1879,  the  prisoner  went  through  the  cere- 
mony of  marriage  with  another  woman.  It  is  said,  and  I 
think  rightly,  that  there  is  a  presumption  in  favor  of  the 
validity  of  this  latter  marriage,  but  the  prisoner  showed 
that  there  was  a  valid  marriage  in  1864,  and  that  the  woman 
lie  then  married  was  alive  in  1868.  He  thus  set  up  the  ex- 
istence of  a  life  in  1868,  which,  in  the  absence  of  any  evi- 
dence to  the  contrary  will  be  presumed  to  have  continued 
to  1879.  It  is  urged,  in  effect,  that  the  presumption  in  favor 
of  innocence,  a  presumption  which  goes  to  establish  the 
validity  of  the  marriage  of  1879,  rebuts  the  presumption  in 
favor  of  the  duration  of  life.  It  is  suflBcient  to  raise  a  ques- 
tion of  fact  for  the  jury  to  determine.  It  was  for  the  jury 
to  decide  whether  the  man  told  and  acted  a  falsehood  for 
the  purpose  of  marrying  in  1879,  or  whether  his  real  wife 
was  then  dead.  The  Common  Serjeant  did  not  leave  the 
question  to  the  jury,  but  on  these  conflicting  presumptions 
held,  that  the  burden  of  proof  was  on  the  prisoner,  who  was 
bound  to  adduce  other  or  further  evidence  of  the  existence 
of  his  wife  in  1879  ;  thus  withdrawing  from  the  jury  the 
determination  of  the  fact  from  these  conflicting  presump- 
tions. I  am  clearly  of  opinion  that  in  this  the  learned  Com- 
mon Serjeant  went  beyond  the  rules  of  law.  The  prisoner 
was  only  bound  to  set  up  the  life ;  it  was  for  the  prosecu- 
tion to  prove  his  guilt. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  The  bigamy 
charged  was  marrying  Edith  Miller  in  1880 ;  Charlotte 
La  vers,  whom  he  *married  in  1879,  being  then  alive.  [370 
It  was  contended  that  Charlotte  Lavers  was  not  his  wife ; 
because  another  woman  his  wife  was  living  when  he  married 
Lavers.  Was  such  other  woman  then  living?  There  was 
evidence  both  ways.  This  evidence  was  not  left  to  the  jury, 
consequently  the  conviction  cannot  stand. 

(')  6  B.  &  Ad.,  86 ;  2  M.  dfc  W.,  894. 
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Hawkins,  J.:  This  case  depended  on  a  question  of  fact, 
whether  Ellen  Earle  w^s  alive  on  the  7th  of  September, 
1879,  or  not.  If  she  was  alive,  the  prisoner  was  entitled  to 
be  acquitted,  if  she  was  dead,  he  was  rightly  convicted. 
There  was  proof  that  Ellen  was  alive  in  1868;  there  was 
presumption  that  her  life  continued.  The  only  evidence  to 
the  contrary  was,  that  the  prisoner  presented  himself  as  a 
bachelor  to  be  married  in  1879.  Whether  that  would  have 
satisfied  the  jury  that  his  former  wife  was  then  dead  was  a 
question  for  them  to  decide,  but  it  was  not  left  to  them  for 
decision. 

Lopes,  J.:  The  conviction  cannot  be  sustained.  There 
was  evidence  both  ways  upon  the  question  of  the  life  of 
Ellen  Earle  upon  the  7th  of  September,  1879,  which  should 
have  been  left  to  the  jury. 

BowEN,  J.:     I  am  of  the  same  opinion. 

Conviction  quashed. 

Solicitor  for  prosecution :  The  Solicitor  to  the  Treasury. 

The  principal  case  is  reported,   20  issue  on  such  point  must  be  left  to  the 

Am.  Law  Keg.  (N.S.),  717,  and  see  note  jury,  to  be  determined  as  a  matter  of 

pp.  720-3.  fact  upon  such  reasonable  inferences  as 

As  to  intent,  see  20  Eng.  Rep.,  393  the  evidence  supplies,  free  from  any 

note  ;  28  id.,  580  note  ;  Id.,  (>4  note.  presumption  of  law  :  People  c.  Feilen, 

As  to  presumption  of  death  or  sur-  3  Crim.  Law  Mag.,  49,  Cal.  Sup.  Ct. 

vivorship,  20  Eng.  Rep.,  87  note.  Where,  upon  a  trial  for  bigamy,  it  is 

The  respondent  was  indicted  for  steal-  proved  by  the  accused  that  he  and  his 
ing  a  heifer.  He  admitted  the  taking,  wife  had  lived  separate  and  apart  for 
but  claimed  that  he  had  lost  one  some  the  period  of  seven  years  immediately 
three  months  before,  and  supposed  the  preceding  the  second  marriage,  it  is  in- 
one  in  question  was  his  own.  Held,  cumbent  on  the  prosecution  to  show 
that  the  respondent's  declarations,  made  that  during  that  time  he  was  aware  of 
while  hunting  after  his  own  heifer,  and  her  existence  ;  in  the  absence  of  such 
the  fact  of  his  hunting  before  the  al-  proof  he  is  entitled  to  an  acquittal. 
leged  larceny,  were  admissible :  State  This  is  a  principle  applicable  to  the 
fj.  Daley,  53  Verm.,  442.  proof  and  not  to  the  frame  of  the  in- 

Mistake  or  ignorance,  without  cor-  dictment:  Barber  v.  State,  50  Md.,  161; 

rupt  intent,  is  no  defence  in  an  action  Harris  i?.  Harris,  8  Bradwell.  57. 

on  the  statutory  penalty  for  an  officer  But  see  Hull  tJ.  State,  7  Tex.  App., 

taking  greater  fees  than  are  allowed  by  593. 

law:  Cobbey  t).  Boukes,  11  Neb.,  157.  Where  several  persons,  some  male 

On  the  trial  of  an  indictment  or  in-  and  others  female,  perish  in  a  common 

formation  for  bigamy  to  make  out  a  catastrophe — e.g.,  loss  of  a  vessel  at 

case  on  the  part  of  the  prosecution,  the  sea — and  there  is  no  positive  evidence 

Urst    and    second    marriage    must    be  as  to  which  perished  first,  there  is  no 

proved,  and  it  must  also  be  proved  that  presumption  that   the  male  survived 

the  former  husband  or  wife  was  alive  longest,  but  it  will  be  presumed  that 

when  the  second  marriage  was  entered  they  all  perished  together.     So  held  in 

into.  case  of  a  mother  and   an  infant  son  : 

In  a  bigamy  case,  there  is  no  pre-  Stinde  p.  Goodrich,  3  Redf.  Surr,  87  : 
sumption  against  a  defendant  from  the  Russell  «?.  Hallett.  23  Kans..  276,  278 
fact  of  proof  of  the  existence  of  a  for-  and  cases  cited  ;  Newell  r.  Nicholl,  75 
mer  wife,  that  such  continued  at  the  N.  Y.,  78,  aflirming  12  Hun,  004  ;  Kan- 
date  of    the   second   marriage.      The  sas,  etc.,  r.  Miller,  2  Col.,  445. 
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It  does  not  follow  that  the  one  last  division  of  his  estate   upon  caution  : 

seen  was  necessarily  the  survivor:  Mat-  Philips.  Hhind,  15  Scot.  L.  Rep..  271. 

ler  of  Ridgway,  4  Redf.  Surr.  R.,  227,  If  a  person  leaves  his  usual   home 

229-231.  and  usual  place  of  residence  for  tern- 

In  a  question  of  survivorship,  arising  porary  purposes,  and  is  not  heard  of  or 

oat  of   a  common  calamity,   the  legal  known  to   be  living  for  the   term  of 

pre9umplioiit    founded   upon   the  cir-  seven  years  by  those  persons  who  would 

cumstances  of  age,  size  and   physical  naturally  have  heard  from  him  during 

strength,  does  not  obtain  in  our  juris-  the  time  had  he   been  alive,  the  pre- 

prudence,  either  as  a  doctrine  of  the  sumption  is  that  he  is  dead.     The  rule 

common  law  or  as  an  enactment  of  the  does  not  confine  the  intelligence  to  any 

legislative  authority.     It  is  a  doctrine  particular  class  of  persons  ;  it  may  be 

of  the  civil  law.  persons  in  or  out  of  the  family. 

But  when  the  calamity,  though  com-  A  failure  to  hear  from  an  al>sent  per- 

mon  to  all,  consists  of  a  series  of  sue-  son  for  seven  years,  who  was  known  to 

cessive    events    separated    from   each  have  had  a  fixed  place  of   residence 

other  in  point  of  time  and  character,  abroad,  would  not  be  sufficient  to  raise 

and  each  likely  to  produce  death  upon  a  presumption  of  his  death,  unless  due 

the  several  victims,  accortling  to  the  de-  inquiry  had  been  made  at  such  place 

gree  of  exposure  to  it,  in  such  case  the  without  getting  tidings  of  him  :  Went- 

diflfurence    of   age,   sex   and   physical  worth  v.  Wentvvorth,  71  Maine,  72. 

strength  becomes  a  matter  of  evidence  If  a  husband  leaves  his  family  and 

and   may  be  considered.     In  order  to  usual  place  of  residence,  and  goes  to 

arrive  at  a  conclusion  upon  a  question  parts  unknown  or  a  distant  State,  and 

of  fact,  the  rule  of  evidence  does  not  is  not  heard  from  for  a  period  of  seven 

require    that    there    should    be    that  years,  a  presumption  arises  that  he  is 

amount  of  certainty  which  will  exclude  dead. 

the <  possibility  that   the    fact   can   be  Where  such  presumption  exists,  and 

otherwise,  but  only  that  it  shall  be  of  where  the  husband  has  abandoned  his 

such  a  degree,  induced  by  appropriate  wife  and  minor  children  without  other 

evidence,  as  will  produce  moral  convic-  means  of  support  than  the  house  and 

tion  :  Smith  f?.  Croom,  7  Fla.,  81.  lot  on  which  he  reMed   before  such 

A  person  who  for  seven  years  has  abandonment,  she  may  act  and  contract 
not  been  heard  of  by  those  who,  had  as  a  feme  sole.  If  in  fact  the  husband 
)ie  been  alive,  would  naturally  have  is  not  dead,  yet  in  such  case  she  is  ca- 
heard  of  him,  is  presumed  to  be  dead  ;  pable  of  binding  herself  by  way  of 
but  the  law  raises  no  presumption  as  equitable  estoppel,  by  her  acts  and  con- 
to  the  precise  time  of  his  death.  tracts,  as  fully  as  if  she  were  a  fertie 

The  triers  of  the  facts  may  infer  that  sole. 

he  died   before  the  expiration  of   the  And  if  she  join  with   the  children 

seven  years,  if  it  appears  that  within  who  have  come  of  age,  in  order  to  in- 

that  period  he  encountered  some  speci-  duce  a  sale  of  said  real  estate  for  their 

fie  peril,  or  came  within  the  range  of  mutual  benefit,  in  representing  that  he 

some  impending  or  imminent  danger  is  dead  and  thereby,  and  for  value  re- 

which   might  reasonably  be  expected  ceived,  effects  a  sale  of  such  real  estate 

to  destroy  life :    Davie  v.  Briggs,   97  and  also  joins  them  as  widow  in  a  con- 

U.  S.  Kep.,628.  veyance  in  fee,  with  covenants  of  gen- 

A  sailor,  born  in  1805,  was  last  heard  eral  warranty,  and  the  contract  is  fully 

of  in  Jamaica,  in  1843.     He  had  writ-  executed  by  the  purchaser  :  Held,  that 

ten  immediately  before  that  to  his  sis-  although  the  husband  is  living,  and  a1- 

teL    communicating    an    intention    to  though  such  conveyance  does  not  ope- 

return  to  England,    "  If   I  live."     In  rate  as  a  release  of  her  inchoate  right 

an  action  brought  for  the  distribution  of  dower,  yet  she  is  barred  by  way  of 

of  his  estate,  the  court  held   that  in  equitable   estoppel   from   treating  her 

these  and   the  other  circumstances  of  contract  as  a  nullity,  and  from  asserting 

the  case   as   proved,  the   presumption  her  right  to  have  dower  assigned  upon 

was  that  he  had  died,  and  fixed  1st  the  actual  death  of  her  husband  :  Ro- 

January,    1850,   as    the  date    prior  to  senthal  v.  Mayhugh,  33  Ohio  St.,  155.. 

which  the  death  must  presumably  be  In  case  of  heirs  who  have  not  been 

held  to  have  taken  place,  and  directed  heard  from  for  a  long  time,  and  who 

29  Eno.  Rkp.  84 
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appear  to  have  migrated  from  their  last  and  his  authority  to  act  for  and  enforce 
known  residence,  the  court  cannot  base  and  protect  the  ri<]^hts  of  the  estate  he 
any  presumption  upon  inquiries  made  assumes  to  represent,  the  letters  of  ad- 
only  at  such  abandoned  place  of  resi-  ministration  are  at  least  prima  facie 
dence.  Further  search  should  be  made  evidence  of  every  fact  upon  which 
to  trace  the  missing  parties  before  any  such  capacity  and  authority  dei>end,  in- 
action by  the  court  can  be  had  in  the  eluding  the  death  of  the  person  on 
premises,  looking  to  distribution  :  Es-  whose  estate  the  letters  issued  :  Pick  v. 
tate  of  Garrity.  1  Myrick  (Prob.),  180.  Strong,  26  Minn.,  303,  3  N.  W.  Rep'r, 

A  testator  who  died  in  October,  1866,  697,  bottom  p. 
devised  two  houses  to  trustees  upon  In  an  action  against  a  life  insurance 
trust  to  pay  half  the  rent  to  his  widow,  company  for  a  death-loss,  the  proofs 
and  the  other  half  to  his  three  sisters,  of  death  required  by  the  policy  were 
in  equal  shares,  and  upon  the  death  of  offered  and  received  generally  as  evi- 
any  one  of  them,  leaving  any  child  or  dence.  Under  such  circumstances  they 
children  who  shall  attain  the  age  of  should  be  considered  in  all  their  parts, 
twenty-one  years  or  marry,  and  after  and  effect  should  be  given  to  all  they 
the  death  of  his  widow,  to  sell,  and  prove,  or  tend  to  prove:  Lawrence  v. 
pay  the  proceeds  to  his  three  sisters,  or  Mutual,  etc.,  5  Bradw.  (Ills.),  280. 
their  children,  in  like  terms.  One  sis-  The  decedent,  whose  family  relation- 
ter  died  in  1871,  having  had  four  sons,  ship  was  in  issue,  had,  next  before  his 
three  of  them  then  living,  and  the  death,  been  found  travelling  in  corn- 
other  last  heard  of  in  1855  :  pany  with  a  woman,  and  certain  young 

Held,  that  such  son  would  have  been  children,  toward   whom  these  adults 

entitled  to  a  share,  though  he  did  not  were  observed   to   perform   the  office 

survive  his  mother  ;    but  that,  as  the  of  parents ;  the  baggage,  inferentially 

presumption  was  that  he  had   prede-  shown  to  belong  to  deceased,  contained 

ceased    the   testator,   the  other  three  wearing  apparel,   apparently  suitable 

sons  were  exclusively  entitled  to  their  to  all  the  party  in  common  ;  these  cir- 

mother's  share.  cumstances  were  held  to  afford  an  in- 

When    further    inquiries    were    di-  ference  that  the  relation  of  husband 

rected  as  to  the  presumed  death  of  a  and  wife  existed.     A  witness  who  had 

brother  of  the  plaintiffs,  they  being  in-  ridden  in  a  railway  train  with  a  party 

terested  in  preventing  a  discovery  of  composed  of  adults  and  children,  dur- 

him,  the  defendant,  the  administrator  ing  a  portion  of  two  days,  was  pennit- 

of   the    father's   estate,   was    directed  ted  to  express  the  opinion  formed  from 

to  undertake   such  further  inquiries  :  the  observation  of  their  demeanor  and 

Ijow  v.  Noull,  6  Victorian  Law  Rep.  conduct,  their  dress,  conversation,  and 

(Eq.),  10.  general  appearance,  that  they  were  of 

In  all  cases  to  which  an  administra-  one  family,  and  of  German  nationality  : 

tor,  as  such,  is  a  party,  for  the  purpose  Kansas  Pacific    Railway   Company  v. 

of  showing  his  representative  capacity,  Miller,  2  Colorado,  442. 


[6  Queen's  Bench  Division,  371.] 
March  8,  1881— Q.B.D. 

371]         *Smalley  and  Another  v.  Hardinge. 

• 

Landlord  and  Tenant — Banhniptc^  of  Lessee  after  ffranUng  Sub-letue — Disclaimer  by 
Lessees  Trustee  of  I^essee's  Interest  in  Pretnises — Bankrujitcy  Act,  1869,  ss.  23, 125. 

When  a  lessee  sublets  and  afterwards  becomes  bankrupt,  and  his  trustee,  under 
8.  23  of  the  Bankruptcy  Act,  1869,  and  under  an  order  of  the  Court  of  Baok- 
rni)tcy,  disclaims  the  lessee's  interest  in  the  premises,  the  lessor  is  entitled  to  eject 
the  sub-tenant. 

Lessee  for  a  term  of  years  by  deed  demised  part  of  the  premises  for  a  shorter 
term,  and  the  sub-lessee  entered  into  possession.     The  lessee  afterwards  liquidated 
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by  arrnnojement  under  the  Bankruptcy  Act,  1869,  and  his  trustee,  under  an  order  of 
the  Court  of  Bankruptcy,  disclaimed  the  lessee's  interest  in  the  premises.  Notice  of 
tlie  application  to  the  court  for  leave  to  disclaim  was  given  to  the  sub-lessee  within 
a  reasonable  time  before  the  order  was  made.  The  lessor  having  brought  an  action 
to  recover  possession  of  the  part  of  the  premises  demised  to  the  sub-lessee  as  from 
the  date  of  the  appointment  of  the  trustee: 

HfU,  by  Mathew,  J.,  tliat  the  lessor  was  entitled  to  recover  possession. 

Tai/lor  V.  OilioU  (Law  Rep.,  20  Eq.,  682)  followed. 

Statement  of  claim:.  1.  The  plaintiffs  are  the  owners 
of  90  New  Bond  Street,  Middlesex. 

2.  By  lease  of  the  30th  of  December,  1870,  the  plaintiff 
Smalley  demised  the  premises  to  Jones  for  sixty-one  years 
from  1868,  at  a  certain  rent,  with  a  covenant  by  Jones 
against  assignment  of  the  whole  or  part  without  Smalley's 
license. 

3.  By  lease  of  the  19th  of  May,  1871,  Jones  demised  to 
Gardner,  without  Smalley's  license,  part  of  the  premises  for 
twenty-one  years  from  1870,  at  a  certain  rent. 

4.  By  a  subsequent  deed  Gardner  assigned  to  the  defend- 
ant, without  Smalley's  license,  all  his  interest  in  the  lease  of 
the  19th  of  May,  1871,  and  the  premises  thereby  demised, 
and  the  defendant  thereupon  entered  and  is  still  in  posses- 
sion. The  plaintiffs  require  the  production  at  the  hearing 
of  the  lease  of  the  19th  of  May,  1871,  and  the  assignment, 
and  crave  leave  to  refer  to  them  and  to  the  lease  of  the  30tli 
of  December,  1870. 

5.  In  December,  1879,  Jones  filed  a  petition  in  the  London 
Bankruptcy  Court ;  a  resolution  for  liquidation  by  arrange- 
ment was  afterwards  passed  and  registered,  and  a  trustee 
appointed  on  the  23d  of  January,  1880. 

6.   On  the  29th  of  April,  1880,  the  trustee  applied     [372  ' 
to  the  Bankruptcy  Court  for  leave  to  disclaim  Jones'  inter- 
est  in  90  New  Bond  Street;  and  by  an  order  of  the  court 
aatecl  the  3d  of  June,  1880,  leave  was  given  to  the  trustee  to 
disclaim  such  interest. 

ant  ?^^'3^^f^^^*  the  making  of  the  application  thedefend- 

f        ^f*ceived  notice  thereof,  and  within  a  reasonable  time  be- 

the  •  ^^  ^^  •'""^'  ^^^^'  ^^*^  defendant  received  notice  that 
r>-^.-.^?^P''^^^^^"  would  be  heard  and  disposed  of  by  the 
""""'^"^n  the  3d  of  June. 

virti  /'^^  ^^f'l  <^f  Julyi  186^^  tlie  trustee,  under  and  by 

disc/^'^  the  said  order,  by  writing  under  his  hand,  duly 
j^  ^-jl'^^d  the  interest  of  Jones  in  and  to  the  premises,  90 
of  T^  -t5<^nd  Street,  demised  to  Jones  by  the  lease  of  the  30th 
""^j^^^^^niber,  1870. 

tiorivj  "''^^^^-^'^  the  'plaintiffs  repeat  all  the  above  allega- 

->  and  siiy  that   shortly  after  the  execution  of  the  dis- 


66S  QUEEJTS  BENCH,  C.  P.,  AXD  EX.  DIVISIONS.  [Vol.  VI. 

1881  Smnlley  v.  Hardinge.  Q.B.I). 

claimer  they  gave  the  defendant  notice  thereof,  and  of  all 
the  circumstances  mentioned  in  the  6th,  6th,  and  8th  para- 
graphs, and  required  him  to  give  them,  within  a  reasonable 
time,  possession  of  the  premises  assigned  to  him  by  Gard- 
ner, but  the  defendant  refused  to  give  up  possession  within 
a  reasonable  time,  or  at  all,  and  the  reasonable  time  elapsed 
long  before  this  action. 

Claim — 1.  Possession  of  the  premises  assigned  to  the  de- 
fendant by  Gardner. 

2.  Mesne  profits  from  the  23d  of  January,  1880,  to  the 
day  of  recovering  possession. 

Demurrer  to  the  claim. 

March  7.  Warmington^  for  the  defendant :  A  disclaimer 
under  s.  23  of  the  Bankruptcy  Act,  1869  (*),  affects  only  the 
373]  rights  and  *liabilities  of  lessor  and  lessee,  and  of 
the  trustee.  It  cannot  affect  legal  rights  created  before  the 
bankruptcy.  Tiie  words  "shall  if  the  same  is  a  lease  be 
deemed  to  have  been  surrendered"  mean  that  it  shall  be  as 
if  there  had  been  a  voluntary  surrender  to  the  lessor,  who 
on  a  voluntary  surrender  takes  subject  to  the  rights  of  the 
sub-lessee,  and  can  sue  him  upon  the  covenants  in  the  sub- 
lease. The  disclaimer  here  is  not  of  the  premises  or  the 
property,  but  only  of  the  lessee's  interest,  and  thus  leaves 
untouched  the  rights  of  the  sub-lessee. 

Arthur  Charles^  Q.C.  {Moorsom^  with  him),  for  the  plain- 
tiffs: Upon  the  execution  of  the  disclaimer  the  plaintiffs 
became  entitled  to  recover  possession  as  from  the  date  of  the 
trustee's  appointment. 

(*)  Sect.  23.   "  When  any  property  of  if  the  same  be  shares  in  any  company,  bo 

the  bankrupt  acquired  by  the  trustee  un-  deemed  to  be  forfeited  from  that  date  ; 

der  this  act  consists  of  land  of  any  tenure  and  if  any  other  species  of  property,  it 

burdened  with  onerous  covenants,  of  un-  shall  revert  to  the  person  entitled  on  the 

marketable  shares  in  companies,  of  un-  determination  of  the  estate  or  interest  of 

])r()fitable  contracts,  or  of  any  other  pro])-  the  bankrupt ;  but  if  there  shall  be  no 

erty   that    is   unsalable    or    not  readily  ]terson  in  existence  so  entitled,  then  in  no 

salable  by  reason  of  its  binding  the  pos-  case  shall  any  estate  or  interest  therein 

sessor  thereof  to  the  performance  of  any  remain  in  the  bankrupt, 

onerous  act,  or  to  the  payment  of  any  **  Any   person   interested   in   any   dis- 

sum    of    money,   the    trustee,    notwith-  claimed  property  may  apply  to  the  court, 

standing  he  has  endeavored  to  sell,  or  has  and  the  court  may,  upon  such  application, 

taken  possession  of  such  property  or  ex-  order  possession  of  the  disclaimed  prt>p- 

ercised  any  act  of  ownership  in  relation  erty  to  be  delivered  up  to  him,  or  mako 

thereto,  may,  by  writing  under  his  hand,  such   other  order  as   to  the  possession 

disclaim  such  property,  and  upon  the  ex-  thereof  as  may  be  just, 

ecution  of  such  disclaimer  the  property  "  Any  person  injured  by  the  operation 

disclaimed  shall,  if  the  same  is  a  contract,  of  this  section  shall  be  deemed  a  credit<ir 

be  deemed   to   bo  determined   from   the  of  the  bankrupt  to  the  extent  of  such  in- 

date  of  the  order  of  adjudication ;  and  if  jury,  and  may  accordingly  prove  the  same 

the  same  is  a  lease,  be  deemed  to  have  as  a  debt  under  the  bankruptcy." 
been  surrendered  on  the  same  date ;  and 
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[Mathkw,  J.:  It  sounds  ratlier  alarming  to  say  that 
where  a  freeholder  leases  for  building  purposes,  and  the 
lessee  builds  and  becomes  bankrupt,  and  his  trustee  dis- 
claims, the  freeholder  can  eject  all  the  tenants  of  the  houses, 
and  recover  the  land  with  all  its  improvements.] 

In  such  a  case  the  trustee  should  not  and  would  not  dis- 
claim. The  creditors  would  not  allow  him,  because  the 
lease  would  be  a  valuable  property.  If,  however,  the  trus- 
tee desires  to  disclaim,  any  sub-lessee  can,  by  indemnifying 
the  trustee  for  the  short  period  during  which  the  lease  is 
vested  in  him,  obtain  an  assignment.  If  the  sub-lessee 
makes  application,  the  court  will  compel  the  trustee  to  as- 
sign on  these  terms,  and  will  not  allow  him  to  disclaim. 
Tliis  was  done  in  the  case  of  an  equitable  mortgagee  of  the 
*lease :  Ex  parte  Buxton^  In  re  Mailer  (').  The  ex-  [374 
pressions  of  James,  L.J.,  there  imply  that  a  disclaimer 
would  affect  the  equitable  mortgagee ;  and  in  JEx  parte 
Dilloriy  l7i  re  Woods  ("),  the  Court  of  Appeal  held  that  after 
the  execution  of  a  disclaimer  by  the  lessee's  trustee,  with 
the  leave  of  the  Bankruptcy  Court,  the  lessor's  title  to  the 
property  was  complete,  and  the  rights  of  an  equitable  mort- 
gagee of  the  lease  extinguished.  If  the  defendant's  conten- 
tion is  correct,  the  plaintiffs  have  no  right  to  the  land,  for 
that  is  in  the  possession  of  the  sub-lessee,  nor  to  the  rent, 
for  that  is  gone  with  the  disclaimed  lease,  nor  to  enforce  the 
covenants,  for  the  same  reason.  They  could  not  even  sue 
the  sub  lessee  upon  the  covenants  in  the  sub-lease,  for  the 
assignee  of  a  reversion  can  only  sue  when  he  voluntarily  ac- 
cepts the  reversion,  which  is  not  the  case  here.  But  if  they 
could,  the  covenants  in  the  sub-lease  and  the  rent  reserved 
differ  materially  from  those  in  the  lease,  and  it  would  be 
Vk^Ty  unjust  to  force  upon  the  plaintiffs  terms  they  object  to 
and  a  tenant  they  do  not  want.  The  lessee  might  have 
taken  a  large  premium  and  granted  a  sub-lease  at  a  pepper- 
corn without  covenants.  This  question  was  decided  in  the 
plaintiffs'  favor  in  Taylor  v.  Gilloit{*\  where  the  lessee 
having  let  a  sub-tenant  into  possession  under  an  agreement 
for  a  lease,  liquidated,  and  his  trustee  disclaimed.  The  les- 
sor having  brought  ejectment  against  the  sub-tenant,  Hall, 
V.C.,  refused  to  restrain  the  ejectment,  or  to  compel  tlie 
lessor  to  grant  a  lease  to  the  sub-tenant  upon  the  terms  of 
the  agreement,  and  pointed  out  the  distinction  between  a 
disclaimer  and  a  voluntary  surrender.  If  the  sub-lessee  is 
injured  he  can  prove  against  the  estate  under  the  last  clause 
of  s.  23  and  s.  31. 

(')  16  Ch.  D.,  289.  O  3  Ch.  D.,  459.  (»)  Law  Rep.,  20  Eq.,  682. 


G70  QUKE^S  BEXCU,  C.  p.,  AND  EX.  DIVISIONS.  [Vol.  Vf. 

1881  Smalley  v.  IlardinJ^e^  (iKlJ. 

-    -  .  -  * 

Warmington^  in  reply:  A  lessor  to  whom  a  lease  has 
been  surrendered  can  sue  the  sub-lessee  upon  the  covenants 
in  tlie  sub-lease,  8  &  9  Vict.  c.  106,  s.  9 ;  and  if  he  is  dam- 
nified, can  prove  against  the  estate  under  s.  31  of  the  Bank- 
ruptcy Act.  In  Ex  parte  Dittoni^)  there  was  no  judgment 
of  the  court.  Taylor  v.  Oillotti^)  was  an  attempt  by  a 
stranger  to  foist  on  the  lessor  a  new  contract.  The  sub-ten- 
ant should  have  asked  for  a  lease  on  the  terms  of  the  origi- 
375]  iial  lease.  The  present  defendant  is  in  *possession 
under  a  legal  estate,  and  that  gives  him  an  advantage  over 
the  tenant  in  Taylor  v.  Oillott  ('). 

Cur,  adv.  vulL 

March  8.  Matiiew,  J.:  The  question  in  this  case  turns 
upon  the  construction  of  the  23d  section  of  the  Bankruptcy 
Act  of  1869,  and  is,  What  is  the  effect  of  a  disclaimer,  by  a 
trustee  in  bankruptcy  of  a  lease  made  to  a  bankrupt,  on  the 
sub-leases  made  by  him  before  bankruptcy  of  the  premises 
contained  in  the  original  lease?  Mr.  Charles  contended,  on 
the  authority  of  Taylor  v.  Gillott{*),  that  the  disclaimer 
put  an  end  to  the  lease  and  the  sub-leases  which  the  bank- 
rupt had  created.  It  seems  to  me  that  the  reasoning  of  the 
Vice-Chancellor  is  applicable  to  the  present  case,  and  that 
the  plaintiffs  are  entitled  to  rely  upon  the  judgment  as  a  de- 
cision in  their  favor.  It  was  argued  by  the  learned  counsel 
for  the  defendant  that  the  sub-lease  here  is  a  legal  interest, 
while  in  Taylor  v.  Glllotl{*)  the  subordinate  interest  was 
equitable.  This,  it  was  argued,  madti  all  the  difference  ;  but 
I  think  it  makes  no  difference.  The  argument  from  hard- 
ship is  available  upon  either  contention  ;  but  I  do  not  think 
it  unreasonable  to  suppose  that  the  Legislature  intended  to 
solve  the  difficulties,  occasioned  by  the  bankruptcy  of  a  les- 
see, by  providing  means  for  terminating  the  lease,  while  the 
Court  of  Bankruptcy  is  provided  with  the  means  of  protect- 
ing the  interests  derived  from  the  lessee. 

Whether  or  not  the  Court  of  Bankruptcy  has  power  to  ad- 
minister relief  in  this  case  under  s.  23  I  express  no  opinion. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs  :    Walters,  Deverell  <fc  Walters. 
Solicitor  for  defendant :    W.  H.  Herbert. 

(')  3  Ch.  D.,  459.  O  Law  Rep.,  20  Eq.,  682. 


See  27  Eng.  R.,  791  note  ;  15  id.,  745  note. 
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[6  Queen's  Bench  Division,  476.] 

Nov.  19,  1880— (C.A. ),  Q.B.D. 

[IN  THE  COURT  OF  APPEAL.] 

Glyn,  Mills,  Currie  &  Co.  v.  The  East  and  West 

India  Dock  Company. 

Sale  of  Goods — Bill  of  Lading — T^ile  of  Ftrk  Indorsee — Production  of  Unindorsed  Copy 

—  Warelwuseman,  Liability  of. 

Goods  having  been  shipped  for  London  consigned  to  C.  <fe  Co.,  the  captain  signed 
a  set  of  three  bills  of  lading,  marked  '*  first,"  **  second,'*  and  "  third,"  respectively, 
making  tlie  goods  deliverable  "  to  C.  <fe  Co.  or  their  assigns,  freight  pa3'able  in  Lon- 
don, tiio  one  of  the  bills  being  accomplished,  the  rest  to  stand  void."  During  the 
voyage  C.  ct  Co.  indorsed  the  bill  of  lading  marked  *'  first"  to  the  plaintiffs  for  valu- 
able consideration.  Upon  the  arrival  of  the  ship  at  London,  C.  &  Co.  entered  the 
goods  consigned  to  them,  and  they  were  landed  and  placed  in  the  custody  of  the  de- 
fendants in  their  warehouses ;  the  captain  lodging  with  the  defendants  notice  under 
the  Merchant  Shipping  Act,  1862,  to  detain  the  cargo  until  the  freight  should  be  paid. 
C.  <fe  Co.  then  produced  to  and  lodged  with  the  defendants  the  "  second  "  of  the  bills 
of  lading.  The  defendants  accordingly  entered  C.  &  Co.  in  their  books  as  enterers, 
importers,  and  proprietors  of  the  goods  and,  the  stop  for  freight  being  afterwards 
removed,  they  delivered  the  goods  to  various  persons  upon  delivery  orders  signed  bv 
C.  tfe  Co. : 

Held,  by  Bramwell  and  Baggallay,  L.JJ.  (Brett,  L.J.,  dissenting),  that  the  defend- 
ants had  not  been  guilty  of  a  conversion,  and  that  no  action  could  be  maintained 
against  them  bv  the  phiintifTs. 

Judgment  of  Field,  J.  (6  Q.  B.  D.,  129 ;  ante,  211),  reversed. 

Appe.\l  by  the  defendants  from  the  judgment  of  Field, 
J.,  after  trial  without  a  jury. 

*The  facts  are  sufficiently  stated  in  the  report  of  [476 
the  proceedings  before  Field,  J.  (*),  and  in  the  judgment  of 
Brett,  L.J. 

June  12,  14,  15,  17,  18,  1880.  Sir  F.  HerscJiell,  S.G.,  and 
/.  (7.  MatheiD,  for  the  plaintiffs. 

Watkin  Williams^  Q.C.,  and  Pollard^  for  the  defendants. 

The  arguments  are  sufficiently  noticed  in  the  judgments 
of  the  Lords  Justices. 

Cur,  adv,  vulL 

Nov.  19,  1880.  The  following  judgments  were  delivered  : 
Brett,  L.  J.:  This  case  seems  to  me  to  be  one  of  unusual 
difficulty.  The  solution  of  it>  depends  so  entirely  upon  a 
minute  examination  of  the  legal  and  business  effect  of  eacli 
step  in  the  transactions  described  in  it  between  the  various 
parties,  that  it  seems  to  me  to  be  necessary  to  state  those 
successive  steps  with  considerable  particularity. 
The  sugar,  which  is  the  subject-matter  of  the  litigation, 

(')  5  Q.  B,  D.,  129;  Ante,  p.  211. 
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was  shipped  in  Jamaica  by  one  Elliott,  and  consigned  to 
Messrs.  Cottam,  Morton  &  Co.,  luerchauts  in  London,  as 
owners.  The  captain  signed  three  copies  of  a  bill  of  lading 
in  ordinary  form,  dated  the  16th  of  April,  1878,  in  favor  of 
Cottam,  Morton  &  Co.  or  their  assigns,  deliverable  on  pay- 
ment of  freight.  On  the  15th  of  May,  1878,  whilst  the  ship 
was  at  sea,  Cottam,  Morton  &  Co.  obtained  an  advance  froui 
the  plaintiffs,  who  are  bankers  in  London,  and  in  respect  of 
such  advance  indorsed  one  copy  of  the  set  of  the  bill  of 
lading,  and  handed  it  to  the  plaintiffs  with  a  letter  of  charge 
in  the  following  form  :  '*May  15th,  1878.  We  beg  to  apply 
for  an  advance  of  £13,000,  to  be  repaid  on  or  before  the  15rh 
of  July,  1878,  on  bills  of  lading  in  schedule  over  leaf,  to  be 
lodged  with  you  as  collateral  security.  We  may,  with  your 
consent,  substitute  other  bills  of  lading  for  all  or  any  of  the 
bills  of  lading  now  lodged  by  us.  We  further  agree  that 
the  total  of  our  indebtedness  to  you  in  respect  of  this  ad- 
vance and  any  other  advances  from  you  to  us  on  bills  of 
lading,  or  any  other  account,  shall  be  regarded  as  collater- 
ally secured  by  all  bills  of  lading  lodged  by  us  with  you  and 
477]  ill  your  possession  from  time  to  time.  *In  event  of 
default  being  made  in  payment  of  this  or  any  other  advance 
from  you  to  us  at  due  date,  or  in  other  case  of  need,  you  are 
at  liberty  to  realize  all  the  produce  represented  by  the  bills 
of  lading  in  your  possession,"  &c.  The  ship  arrived  on  the 
27th  of  May,  and  went  into  the  East  and  West  India  Docks, 
belonging  to  the  defendants,  the  dock  company.  Cottam, 
Morton  <k  Co.  entered  the  goods  at  the  custom  house  and 
afterwards  perfected  such  entry.  On  the  28th  of  May  the 
captain,  with  the  knowledge  and  at  the  request  of  Cottam, 
Morton  &  Co.,  landed  the  sugar  and  deposited  it  with  the 
defendants,  the  freight  not  being  paid.  The  captain  landed 
at  the  same  time  the  whole  of  his  cargo,  and  destined  partly 
for  other  people.  At  the  time  of  so  doing  the  captain  lodged 
with  the  defendants  a  copy  of  his  manifest,  the  copy  being 
made  by  entries  on  a  form  of  manifest  distributed  by  the  de- 
fendants. The  names  of  Cottam,  Morton  &  Co.  and  others 
were  entered  in  the  manifest  as  *' consignees"  of  the  goods 
severally  consigned  to  them.  At  the  bottom  of  the  defend- 
ants' forms  of  manifest  there  was  a  printed  statement  as  fol- 
lows :  '*  I  declare  the  above  to  be  a  true  copy  of  the  manifest 
of  the  cargo  of  the  above  ship,  and  hereby  authorize  tiie 
East  and  West  India  Dock  Company  to  deliver  the  same 
to  the  consignees  as  above,  or  to  the  holders  of  the  bills  of 
lading."  In  the  present  case  the  words  **to  the  consignee^4 
as  above"  were  struck  out,  and  the  captain  signed  the  order 
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as  an  authority  in  terms  "to  deliver  the  same  to  tlie  liolders  of 
the  bills  of  lading."  On  the  back  of  the  form  of  manifest  was 
a  memorandum  'Vfor  the  guidance  of  captains  and  ownerS 
of  all  vessels  entering  the  East  and  West  India  Docks  to 
discharge  their  cargoes  in  respect  to  making  their  reports 
and  completing  their  manifests."  "The  report  of  the  ship 
and  of  the  cargo  must  be  made  at  the  custom  house  within 
twentj'^-four  hours  after  her  arrival ;  and  two  true  copies  of 
the  manifest  of  the  cargo  must  be  delivered  into  the  general 
office  of  the  East  and  West  India  Dock  Company  at  the  dock 
bouse,"  &c.  "No  ships  can  receive  their  rotation,  or  be 
allowed  to  break  bulk,  until  their  cargoes  are  duly  entered  ; 
and  such  cargoes  will  be  landed  in  due  succession  according 
to  the  strict  order  in  which  the  manifests  are  delivered  at 
the  general  office."  "Care  must  be  taken  that  the  names 
or  firm  of  the  consignees  agree  with  the  bills  of  lading." 
*"  Notice  to  detain  the  cargo  for  freight,  and  for  [478 
subsequently  removing  the  stop,  should  be  given  on  the 
printed  forms  which  mav  be  obtained  at  the  general  office." 
"By  the  act  25  &  26  Yict.  c.  63,  s.  68,  &c.,  goods  landed  in 
the  docks,  and  lodged  in  the  custody  of  the  company,  are 
subject  to  the  same  claim  for  freight  as  such  goods  were 
subject  and  liable  to  while  the  same  were  on  board  the  ves- 
sel ;  and  upon  due  notice  in  that  behalf  being  given  will  be 
detained  accordingly."  "No  goods  can  be  stopped  for 
freight  after  the  documents  for  delivering  have  been  issued." 
Upon  the  landing  of  goods  in  their  docks  and  delivery  of 
them  into  their  custody,  the  defendants  were  in  the  habit  of 
liaving  a  copy  of  the  bill  of  lading  of  the  goods  entered  on  a 
form  of  bill  of  lading  of  their  own.  On  the  back  of  this 
form  was  a  memorandum,  "When  the  consignee  in  the 
manifest  is  not  the  holder  of  the  bill  of  lading,  or  the  goods 
are  reported  as  consigned  to  order,  the  bill  of  lading  must 
be  produced  and  a  duplicate  or  true  copy  thereof  deposited, 
except  for  East  India  produce :  in  such  cases  the  originals 
only  can  be  accepted."  "Particular  attention  is  necessary 
in  the  regularity  of  the  indorsements,  as  the  company's  offi- 
cers cannot  pass  any  bill  of  lading  on  which  the  authority 
of  the  shipper  to  the  holder  is  not  deduced  by  a  complete 
and  accurate  chain  of  indorsement."  "In  all  cases  of  in- 
formality in  bills  of  lading,  from  want  of  indorsement,  &c., 
or  of  their  being  lost,  application  must  be  made  to  the  courc 
by  letter,  stating  the  circumstances  and  inclosing  any  docu- 
ments which  will  show  the  title  to  the  goods;  in  every  such 
case  the  applicant  must  engage  to  indemnify  the  company 
by  bond  or  otherwise,  as  the  court  mny  direct." 
20  Eng.  Ri:i>.  85 
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On  the  29tli  of  May  the  captain  lodged  with  the  defend- 
ants a  stop  order  for  the  freight  pursuant  to  the  act  25  &  26 
Vict.  c.  63,  s.  68,  &c.  "I  hereby  give  you  notice  to  detain, 
&c.,  the  goods,  except  samples,  &c.,  until  the  freight,  &c., 
shall  be  paid,"  &c.,  &c.  In  the  present  case  Cottam,  Mor- 
ton &  Co.  instead  of  filling  up  at  the  time  of  the  landing  of 
the  goods  as  above  described  a  bill  of  lading  form  of  the  de- 
fendants, so  as  to  make  it  a  copy  of  the  bill  of  lading  of  the 
sugar,  brought  on  the  31st  of  Alay,  and  handed  to  the  de- 
fendants, one  of  the  copies  of  the  bill  of  lading  of  the  sugar. 
Thereupon  the  defendants  made  an  entry  in  a  column  of 
479]  their  *books  of  the  name  "Cottam,  Morton  &  Co." 
under  a  heading  "Proprietor  by  bill  of  lading  or  transfer 
order."  The  copy  bill  of  lading  thus  handed  to  the  defend- 
ants was  not  indorsed.  On  the  7th  of  June,  upon  payment 
of  the  freight  by  Cottam,  Morton  &  Co.,  the  stop  for  freight 
was  taken  off  by  authority  of  the  captain's  agents.  On  the 
3d  of  July,  Cottam,  Morton  &  Co.  gave  a  delivery  order  of 
the  sugar  to  Williams  &  Co.,  which  order  was  on  presenta- 
tion to  the  defendants  accepted  by  jhem,  and  on  it  they 
afterwards  delivered  the  sugar  to  Williams  &  Co.  Cottam, 
Morton  &  Co.  filed  their  petition  for  liquidation  on  the  16th 
of  August.  The  plaintiffs  demanded  the  sugar  of  the  de- 
fendants, producing  to  .them  the  indorsed  bill  of  lading ;  but 
could  not  obtain  delivery,  the  sugar  having  been  already 
delivered  to  Williams  &  Co. 

The  first  step  to  be  considered  is  the  advance  by  the  plain- 
tiffs to  Cottam,  Morton  &  Co.,  the  indorsement  in  respect  of 
it  of  the  bill  of  lading  by  Cottam,  Morton  &  Co.,  and  the 
signing  by  them  and  acceptance  by  the  plaintiffs  of  the  ac- 
companying letter  of  charge.  The  business  effect  was, 
according  to  the  manifest  intention  of  the  parties,  as  it  ap- 
pears to  me,  to  give  to  the  bank,  until  the  advance  should 
be  repaid,  tiie  security  of  the  goods  ;  but  in  such  a  manner 
as  that  the  borrowers  of  the  advance  might  in  the  meantime 
deal,  with  regard  to  the  goods,  to  a  certain  extent  as  owners 
of  them.  They  were  to  have  the  power  of  making  contracts 
as  to  their  ultimate  disposal  ;  they  might  on  the  arrival  of 
the  ship,  so  far  as  the  plaintiffs  were  concerned,  select  the 
wharf  or  dock  in  which  the  goods  were  to  be  deposited  until 
the  freight  should  be  paid;  might  perfect  the  entry  at  the 
custom  house  ;  tiiey  might  do  everything  with  regard  to  the 
goods  which  an  unshackled  owner  might  do  except  take 
them  into  their  own  possession  or  deliver  them  actually  into 
the  possession  of  any  other  persons  than  the  plaintiffs,  to  be 
held  by  such  persons  otherwise  than  subject  to  the  plain- 
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tiffs'  light  of  actual  possession  immediately  the  freight 
should  be  paid.  As  between  the  phiintiffs  and  Cottam, 
Morton  &  Co.  the  freight  was  not  to  be  paid  by  the  latter 
until  they  had  redeemed  the  bill  of  lading  from  the  plain- 
tiffs, I  think  this  is  so,  because  if  the  otlier  copies  of  the 
bill  of  lading  had  been  destroyed,  as  they  ought  to  liave 
been,  the  dock  company  *would  not  have  as  matter  [480 
of  fact  delivered  to  Cottam,  Morton  &  Co.  without  the  pro- 
duction of  a  copy  of  the  bill  of  lading,  which  must  then  have 
been  the  redeemed  one,  reindorsed  by  the  bank.  Cottam, 
Morton  &  Co.  would  not  in  regular  course  have  deposited 
any  copy  of  the  bill  of  lading  with  the  dock  company;  they 
would  have  made  a  copy  of  the  bill  of  lading  on  a  form  of 
the  defendants.  Tlie  power  left  to  Cottam,  Morton  &  Co. 
was,  according  to  the  intention  of  the  parties,  not  a  power 
to  act  as  agents  for  the  plaintiffs;  but  a  power  to  act  on 
their  own  behalf  in  respect  of  the  conditional  equitable  in- 
terest in  the  goods  still  left  by  the  agreement  in  them.  The 
legal  effect  of  the  transaction,  in  my  opinion,  was,  that  by 
the  indorsement  of  the  bill  of  lading  the  legal  property  in 
the  sugar  was  transferred  to  the  plaintiffs,  and  as  between 
them  and  Cottam,  Morton  &  Co.  a  legal  right  to  the  imme- 
diate actual  possession  of  the  sugar  by  the  plaintiffs  on  the 
arrival  of  the  ship ;  but  by  the  letter  of  charge  there  was 
left  to  Cottam,  Morton  &  Co.  an  equitable  right  to  resume 
the  legal  and  absolute  ownership  of  the  sugar  on  repayment 
of  the  advance,  and  an  equitable. right  that  the  plaintiffs 
should  not  for  a  specified  time  exercise  any  rights  of  owner- 
ship over  the  sugar,  but  that  Cottam,  Morton  &  Co.  might 
exercise  any  such  rights  which  would  not  be  inconsistent 
with  the  validity  of  the  plaintiffs'  security.  The  relation 
between  two  such  parties  was  likened  by  Willes,  J.,  in 
Meyerstein  v.  Barber  ('),  to  that  between  a  pledgor  and 
pledgee  of  goods,  where  the  goods  under  pledge  are  left  in 
or  given  into  the  actual  custody  of  the  pledgor  to  be  used  by 
him,  but  are  held  to  be  nevertheless  in  the  constructive  pos- 
session, for  the  purpose  of  the  validity  of  the  pledge,  of  the 
pledgee,  inasmuch  as  without  such  possession  there  could 
be  no  valid  pledge,  which  was  nevertheless  intended  to  be 
valid.  I  think,  however,  that  he  was  speaking  of  the  like- 
ness of  the  business  view  in  the  two  cases  and  not  of  the 
legal  view.  To  say  that  an  indorsement  of  a  bill  of  lading 
for  an  advance  is  only  a  pledge,  seems  to  me  to  be  inconsist- 
ent with  what  has  always  been  considered  to  be  the  result 
of  Lickbarrow  v.  Masoni^\  namely,  that  such  an  indorse- 

Q)  Law  Rep.,  2  C.  P.,  38,  at  p.  51.  (*)  2  T.  R.,  63. 
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ment  passes  the  legal  property.  It  is  suggested  that  the  in- 
dor^iernent  of  a  bill  of  lading,  when  accompanied  by  such  a 
481]  letter  of  charge,  *has  not  the  same  fullness  of  effect 
in  passing  the  jjroperty  as  if  there  were  no  such  letter  of 
charge.  But,  upon  consideration,  I  am  of  opinion  that  an 
indorsement  of  a  bill  of  lading  for  an  advance  does  by  the 
mercantile  law  of  England  pass  absolutely  the  legal  prop- 
erly in  the  goods  to  the  indorsee,  and  a  consequent  right  in 
law  of  immediate  actual  possession  against  all  the  world, 
except  some  one  who  may  have  an  independent  superior 
legal  right  of  temporary  possession.  The  right  of  the  bor- 
rower of  an  advance  on  an  indorsement  of  a  bill  of  lading  is, 
in  my  opinion,  an  equity  which  exists  only  between  him  and 
the  lender.  I  think  the  indorsement  of  a  bill  of  lading  for 
an  advance  has  by  the  law-merchant  the  same  effect  as  a  bill 
of  sale  has  by  the  common  law  to  pass  the  legal  property  in 
goods,  and  in  either  case  an  equity  may  be  reserved  which 
is  still  an  equity  though  recognized  by  the  common  law 
courts.  The  plaintiffs,  therefore,  on  the  indorsement  of  the 
bill  of  lading  to  them,  had  as  against  Cotlam,  Morton  &Co., 
and  all  the  world,  the  legal  property  in  the  sugar,  and  as 
against  Cottam,  Morton  &  Co.,  and  all  the  world,  except 
the  shipowner,  a  legal  right  at  common  law  to  immediate 
actual  possession  of  the  sugar  on  the  arrival  of  the  ship. 
The  shipowner,  until  the  freight  should  be  paid,  had  a  supe- 
rior legal  right  to  temporary  possession,  but  on  payment  of 
the  freight  the  legal  right  to  immediate  possession  would  be 
in  the  plaintiffs,  and  in  them  alone.  Cottam,  Morton  &Co., 
as  between  themselves  and  the  plaintiffs,  had  an  equitable 
right  to  deal  with  the  sugar,  as  if  they  were  still  the  owners 
of  it,  in  any  way  not  inconsistent  with  the  safety  of  it  as  a 
security  to  the  plaintiffs,  but  any  taking  or  giving  of  pos- 
session by  them,  otherwise  than  as  subordinate  and  subject 
to  the  plaintiffs'  power  to  take  immediate  actual  possession, 
would  be  inconsistent  with  such  safety.  The  equity  existed 
solely  as  between  the  plaintiffs  and  Cottam,  Morton  &  Co. 
There  was  nothing  to  raise  an  equity  between  the  plaintiffs 
and  any  one  else.  As  regards  all  other  people  the  sugar 
was  absolutely  and  unconditionally,  in  law  and  in  equity, 
the  sugar  of  the  plaintiffs,  to  which,  on  payment  of  the 
freight,  unless  some  other  independent  right  should  have 
accrued,  they  would  have  a  right  of  immediate  actual  pos- 
session. No  dealing  between  Cottam,  Morton  &  Co.  and 
other  persons  unantliorized  by  the  plaintiffs  or  by  the  law, 
4821  could  affect  the  *plaintiffs'  right  of  property  and  ik>s- 
sesbion.     By  the  indorsement  of  the  bill  of  lading  the  plain- 


Vol.  VI.]  QUEEN^S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  677 

(C.A.)Q.B.D.  Glyn  v.  Eaat  and  West  India  Dock  Co.  1880 

tiflfs,  as  it  seems  to  me,  acquired  also  another  legal  statuta- 
ble right,  and  incurred  a  corresponding  legal  statutable 
liability.  By  the  bills  of  Lading  Act  (18  &  19  Vict.  c.  Ill), 
ss.  1,  2  :  ''Every  indorsee  of  a  bill  of  lading,  to  whom  the 
property  in  the  goods  therein  mentioned  shall  pass  upon  or 
by  reason  of  such  indorsement,  shall  have  transferred  to  and 
vested  in  him  all  rights  of  suit  and  be  subject  to  the  same 
liabilities  in  respect  of  such  goods  as  if  the  contract  con- 
tained in  the  bill  of  lading  had  been  made  with  himself." 
"Nothing  herein  contained  shall  prejudice  or  affect  any  right 
to  claim  freight  against  the  original  shipper  or  owner,"  &c., 
&c.  It  was  suggested  for  consideration  that  this  statute 
might  only  apply  where  the  indorsement  and  the  attendant 
circumstances  passed  a  complete  clean  transfer  untrammel- 
led by  any  limitation  either  at  law  or  in  equity.  But  this 
cannot  be  without  adding  words  to  the  enactment,  for  which 
there  appears  no  necessity.  If  in  the  case  supposed  it  is  as- 
sumed that  the  legal  property  in  the  goods  has  passed  upon 
or  by  reason  of  the  indorsement,  the  words  of  tlie  statute, 
construed  in  their  ordinary  sense,  are  satisfied,  and  then  the 
enactment  in  its  ordinary  sense  must  take  eflfect.  If  it  be 
true  to  say  that  the  property  does  not  pass,  that  there  is  no 
more  than  a  pledge  wherein  the  property  does  not  pass,  then 
I  think  the  Bills  of  Lading  Act  does  not  apply.  But  as  I 
have  said,  I  am  of  opinion  that  the  property  does  pass.  As 
the  statute  is,  in  my  opinion,  applicable,  the  rights  of  suit 
under  the  contract  against  the  shipowner,  that  is,  the  rights 
to  performance  of  the  contract  by  the  shipowner  are  trans- 
ferred to  the  indorsee.  If  it  were  not  for  the  subsequent 
part  of  the  enactment  (i.e.,  s.  2),  the  meaning  of  the  word 
'*  transferred"  would  be  that  all  rights  and  liabilities  under 
the  contract  would  arise  and  exist  between  the  shipowner 
and  the  indorsee,  and  would  cease  between  the  shipowner 
and  the  indorser,  if  he  was  the  original  shipper  or  owner. 
All  such  rights  and  liabilities  are  so  "transferred,"  that  is 
to  say,  so  arise  and  so  cease,  except  such  as  are  reserved  by 
the  proviso  in  s.  2.  No  right  is  reserved  to  the  original 
owner  or  shipper  except  the  right  to  stop  in  transitu.  There- 
fore by  virtue  of  the  statute  the  original  owner  or  ship- 
per has  lost  all  accruing  claims  and  right  to  performance 
*nnder  the  contract  against  the  shipowner,  and  all  [483 
such  claims  and  rights  are  transferred  to  the  indorsee.  By 
the  indorsement,  therefore,  Cottam,  Morton  &  Co.  lost  all 
rights  to  insist  on  any  performance  by  the  shipowner  of  the 
bill  of  lading  contract,  and  such  rights,  as  against  the  ship- 
owner, were  transferred  to  the  plaintiffs  accompanied  by 
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liabilities.  As  between  the  plaintiffs  and  the  shipowner, 
the  latter  retained  his  lien  upon  their  goods  for  his  freight, 
but  was  bound  to  them  on  payment  of  his  freight  to  fulfil 
the  bill  of  lading  obligations  as  to  th^  deliv.ery  of  the  goods, 
that  is,  as  it  seems  to  me,  to  deliver,  unless  something  inter- 
vened to  relieve  them,  to  the  plaintiffs  or  their  assigns. 

The  next  step  in  the  transactions,  w-hich  was  discussed, 
was  the  entry  at  the  custom  house.  That  was  conducted  by 
Cottam,  Morton  &  Co.  They  might  properly  do  so,  so  far 
as  the  Customs  Statutes  were  concerned,  as  original  con- 
signees or  importers,  although  they  had,  subsequently  to 
the  shipment,  indorsed  the  bill  of  lading.  Such  being  the 
law,  no  one  could  properly  be  misled  from  the  fact  of  their 
so  doing  into  a  belief  that  they  had  not  indorsed  the  bill  of 
lading  for  an  advance.  It  follows  that  the  fact  of  their  con- 
ducting the  customs  entry  had  no  legal  effect  on  the  plain- 
tiffs' rights,  if  any,  against  either  the  shipowner  or  the 
defendants. 

The  next  step,  therefore,  to  be  examined  is  the  deposit  of 
the  sugar  for  custody  with  the  defendants,  accompanied  by 
a  stop  order  for  freight  given  by  the  captain.  Assuming 
even  that  the  deposit  with  the  defendants  was  a  deposit  in 
fact  accepted  by  them  at  the  request  of  Cottam,  Morton  & 
Co.,  and  not  by  the  sole  order  of  the  captain,  the  question 
is  what  was  the  legal  effect  of  the  whole  of  that  step  of  the 
transaction.  If  the  delivery  by  the  captain  to  the  defend- 
ants was  equivalent  to  a  delivery  to  Cottam,  Morton  &  Co., 
the  captain  thereby  lost  his  lien  for  freight;  yet  if  the  de- 
livery to  the  defendants  was  a  delivery  to  them  as  agents 
of  Cottam,  Morton  &  Co.,  it  was  equivalent  to  a  delivery  to 
Cottam,  Morton  &  Co.;  if  the  defendants  accepted  the 
goods  simply  as  agents  for  Cottam,  Morton  &  Co.,  they 
could  only  have  a  right  of  action  for  rent  against  Cottam, 
Morton  &  Co.,  and  could  have  no  right  to  hold  the  plain- 
tiffs' property  as  by  virtue  of  a  lien  for  rent  available  against 
484]  the  plaintiffs.  It  is  *obvious,  as  it  seems  to  me,  from 
these  considerations,  as  also  even  more  clearly  from  the 
references  in  terms  to  the  Merchant  Shipping  Act  Amend- 
ment Act,  which  are  contained  in  all  the  documents  as  to 
the  reception  of  the  sugar  by  the  defendants,  and  the  stop 
for  freight  by  the  captain,  that  all  the  three  parties,  the 
merchants,  the  captain,  and  the  dock  company,  were  deal- 
ing with  the  sugar  not  under  contracts  expressed  or  to  be 
implied,  but  solely  under  and  subject  to  the  enactments  con- 
tained in  the  statute,  the  Merchant  Shipping  Act  Amend- 
ment Act,  1862  (25  &  26  Vict.  c.  63),  ss.  66-77.     It  follows 
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that  the  legal  rights  and  liabilities  of  each  were  those  en- 
acted by  the  statute,  and  depend,  as  to  thnir  elfect,  upon 
the  true  legal  construction  of  the  statute.  The  statute  does 
not  deal  with  the  case  of  a  delivery  of  goods  to  a  person 
ready  to  take  delivery  after  paying  freight.  It  deals  with 
the  case  of  no  such  person  being  ready  to  take  delivery.  If 
the  goods  are  landed  and  deposited  under  the  statute,  they 
are  assumed  by  it  to  be  so  landed  and  deposited  by  the 
captain.  ''Where,"  says  s.  67,  "the  owner  of  any  goods 
imported  in  any  ship"  (owner  being  said  by  the  interpreta- 
tion clause  to  include  every  person  who  is  for  the  time  being 
entitled  either  as  owner  or  agent  for  the  owner,  to  the  posses- 
sion of  the  goods) — "where  the  owner  fails  to  make  entry 
thereof  or,  having  made  entry  thereof,  to  land  the  same,  or 
take  delivery  thereof,  &c.,  the  shipowner  may  make  entry  of 
and  land  and  unship  the  said  goods  at  the  times,  in  the  naan- 
ner,  and  subject  to  the  conditions  following."  A  landing  un- 
der this  section  is  therefore  a  landing  by  the  shipowner.  The 
place  in  or  on  to  which,  if  he  lands,  he  must  deposit  the  goods 
is  then  stated.  "The  shipowner  in  landing  goods  by  virtue 
of  this  enactment  shall  place  them  in  or  on  some  wharf  or 
warehouse."  "  If  at  the  time  when  any  goods  are  landed  from 
any  ship,  and  placed  in  the  custody  of  any  person,  as  a 
wharf  or  warehouse  owner,"  which  is  Jl  landing  under  the 
statute,  and  therefore  is  a  landing  by  the  shipowner,  "the 
shipowner  gives  to  tlie  wharf  or  warehouse  owner  notice 
in  writing  that  the  goods  are  to  remain  subject  to  a  lien  for 
freight,  or  other  charges  payable  to  the  shipowner,  &c.,  the 
goods  so  landed  shall,  in  the  hands  of  the  wharf  or  ware- 
house owner,  continue  liable  to  the  same  lien,  if  any,  for 
such  charges  as  they  were  ^subject  to  before  the  land-  [485 
ing  thereof."  And  then  the  section  deals  with  the  obliga- 
tion or  duty  of  the  whai-finger:  "And  the  wharf  or  ware- 
house owner,  receiving  such  goods,"  that  is,  receiving  under 
the  statute,  "shall  retain  them  until  the  lien  is  discharged, 
&c."  8.  68.  "If  the  lien  is  not  discharged,  &c.,  the  wharf 
or  warehouse  owner  may,  and  if  required,  &c.,  shall,  sell 
the  said  goods,"  &c.,  s.  73.  "In  every  case  of  any  such 
sale,  the  wharf  or  warehouse  owner  shall  apply  the  moneys 
received  from  the  sale  as  follows  :  1.  in  payment  of  duties  ; 
2,  of  expenses  of  sale;  3.  of  rent,  rates,  and  charges  due  to 
the  wharf  or  warehouse  owner  in  respect  of  the  said  goods  ; 
4.  of  the  amount  claimed  as  due  for  freight;  and  the  sur- 
plus shall  be  paid  to  "the  owner  of  the  goods,"  s.  75. 
"  Whenever  goods  are  placed  in  the  custody  of  a  wharf  or 
warehouse  owner  under  the  authority  of  this  act,  the  said 
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wharf  or  warehouse  owner  shall  be  entitled  to  rent  in  re- 
spect of  tlie  same,  and  shall  also  have  power  from  time  to 
time,  at  the  expense  of  the  owner  of  the  goods,  to  do  all 
such  reasonable  acts  as  in  the  judgment  of  the  said  wharf 
or  warehouse  owner  are  necessary  for  the  proper  custody 
and  preservation  of  the  said  goods,  and  shall  have  a  lien  on 
the  said  goods  for  the  said  rent  and  expenses,"  s.  76.  Now 
the  person  who  is  assumed  to  deliver  the  goods  to  the 
wharfinger  or  warehouseman,  when  they  are  treated  as  de- 
livered under  this  statute,  is  the  shipowner ;  if  there  were 
any  contract  with  the  wharfinger  or  warehouseman  outside 
the  statute,  it  must  then  be  between  him  and  the  shipowner. 
There  is  no  express  contract  by  the  shipowner  to  be  liable 
to  an  action  for  rent  or  charges  ;  can  it  be  implied  that  the 
captain  who  intends  to  sail  away  intends  to  bind  himself  or 
his  owners  to  a  contract  ?  or  that  the  wharfinger,  who  knows 
the  rights  given  to  himself  by  the  statute,  and  that  the  cap- 
tain intends  to  sail  away,  has  a  right  to  suppose  or  does  sup- 
pose that  the  captain  is  intending  to  bind  himself  or  his 
owners  to  a  contract  ?  The  statute  imposes  in  terms  no  con- 
tract, but  it  gives  certain  rights  by  way  of  remuneration  to 
the  wharfinger  or  warehouseman. 

These  rights  being  so  given,  there  seems  nothing  from 
which  a  contract  giving  any  other  rights  can  be  inferred  to 
be  given  by  the  statute.  There  is  no  contract,  therefore, 
with  the  shipowner.  None  is  given  by  the  statute  with  the 
486]  original  consignee  of  the  *goods,  or  with  the  real 
owner  of  the  goods.  There  is  nothing  from  which  any  con- 
tract, giving  a  right  to  sue  for  rent  or  charges,  can  be 
inferred  with  either  of  them.  There  is,  therefore,  no  such 
contract.  There  is  no  contract  with  any  one.  The  remedies 
of  the  warehouseman  or  wharfinger  are  the  power  of  sale 
and  the  like  given  by  the  statute.  Both  of  these  take  effect 
upon  the  goods ;  that  is  to  say,  both  are  effective  only 
against  him  to  whom  the  goods  belong,  that  is  to  say,  against 
the  real  owner  of  the  goods  at  the  time  of  the  sale.  There 
is  no  specific  statement  in  the  statute  as  to  the  person  for 
whom  the  wharfinger  or  warehouseman  is  to  hold  the  goods 
at  the  moment  the  stop  for  freight  is  taken  off ;  no  specific 
enactment  as  to  the  person  to  whom  he  is  to  deliver  the 
goods.  If  he  sells,  the  person  for  whom  he  is  to  hold  the 
surplus  is  "the  owner  of  the  goods,"  s.  75.  That  must  be 
the  person  whose  property  is  sold,  that  is,  the  real  owner 
at  the  time  of  the  sale.  It  follows,  as  it  seems  to  me,  that 
by  the  only  reasonable  intendment  which  can  be  made  (and 
an  intendment  must  be  made)  the  wharfinger  or  warehouse- 
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man,  by  virtue  of  the  statute,  holds  from  tlie  time  the  stop 
for  freight  is  taken  off  for,  and  is  then  and  afterwards  bound 
to  deliver  to,  the  real  owner  of  the  goods.  If  it  is  held  that 
he  may  deliver  to  any  one  else,  he  may  have  the  captain's 
lien  and  his  own  paid  off  by  the  owner  of  the  goods,  against 
whose  interest  such  lien  is  alone  effective,  and  may,  never- 
theless, deliver  the  goods  to  the  person  who  is  no  longer 
owner.  If  the  wharfinger  or  warehouseman  tlius  holds,  as 
I  think  he  does,  under  the  statute  and  according  to  its  en- 
actments, he  is  not  in  the  same  position  as  the  shipowner 
was  whilst  the  goods  were  on  board.  He  has  different  rights 
and  different  liabilities. 

He  is  not  the  mere  agent  of  the  shipowner.  There  is 
nothing  that  I  can  see  in  the  statute,  which  would  author- 
ize him  to  give  back  the  goods  to  the  shipowner.  There  is 
nothing  which  would  make  the  shipowner  liable  for  any 
acts  of  the  wharfinger  or  warehouseman.  The  shipowner 
has  no  longer  charge  or  power  or  liabilities  with  regard  to 
the  goods.  He  has  only  his  right  of  lien  for  freight.  The 
relation  of  the  wharfinger  or  warehouseman  to  the  goods  is 
a  statutory  relation,  with  statutory  rights  and  liabilities 
attaching  to  him  and  to  him  alone.  The  statute  does  not 
give  any  rights  to  the  shipowner,  except  the  *right  [487 
of  lien  after  he  has  landed  and  delivered  tlie  goods.  It  iui- 
poses  no  liability  on  the  shipowner.  There  is  nothing 
affecting  the  plaintiffs'  rights  other  than  the  effect  produced 
on  them  by  the  statute.  The  only  way,  in  which  they  could 
have  been  affected  by  the  statute,  would  have  been  that 
their  goods  might  have  been  detained  or  sold  for  the  freight 
and  charges.  They  were  not  detained  or  sold  for  either,  but 
were  sold  and  given  up  in  a  way  not  authorized  by  the  stat- 
utes. If  I  am  right  in  saying  that  the  wimrfinger  or  ware- 
houseman is  not  identified  with  the  shipowner,  the  question 
raised  as  to  the  right  of  the  shipowner  to  deliver  to  the  per- 
son first  presenting  to  him  a  copy  of  the  bill  of  lading  does 
not  arise.  The  Bills  of  Lading  Act  does  not  transfer  the 
rights  and  liabilities  of  the  contract  in  the  bill  of  lading 
from  the  original  shipper  to  the  indorsee,  so  that  they 
should  arise  between  him  and  the  wharfinger  or  warehouse- 
man, but  only  so  that  they  should  arise  between  him  and 
the  shipowner.  But  if  the  defendants  could  rely  upon  the 
rights  given  to  the  shipowner  as  against  the  indorsee  of  the 
bill  of  lading  by  the  transfer  of  the  bill  of  lading  con- 
tract, I  do  not  think  that  the  shipowner  would  have 
been  excused  as  against  the  plaintiffs  for  a  delivery  to 
the  order  of  Cottam,  Morton  &  Co.  upon  the  production 
29  ExG.  Rep.  SG 
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of  the  copy  of  the  bill  of  lading  held  by  them,  after 
they  had  effectively  aud  validly  indorsed  the  whole  bill 
of  lading  by  indorsing  a  copy  of  it  to  the  plaintiffs  for 
value.  It  cannot,  I  think,  be  fairly  said  that  the  plaintiffs 
were  guilty  of  laches  in  not  obtaining  possession  of  all  three 
copies  of  the  bill  of  lading.  All  the  courts  so  stated  in 
Meyersteiu  v.  Barber  i^).  And  every  one  conversant  with 
business  knows  that  no  such  thing  is  ever  done.  But  it  is 
said  that  the  captain  has  the  right,  by  virtue  of  the  words 
in  the  bill  of  lading,  ''the  one  of  which  being  accomplished, 
the  others  to  stand  void."  Can  it  be  maintained  that  the 
meaning  of  these  words  is  to  impose  a  duty,  or  to  give  a 
right  to  the  captain,  under  all  circumstances,  to  deliver  to 
the  person  who  first  presents  to  him  a  copy  of  the  bill  of 
lading?  If  so,  he  may,  or,  as  they  are  part  of  the  contract, 
must,  so  do,  although  the  real  indorsee  is  present  and  satis- 
fies the  shipowner  that  he  is  the  real  indorsee.  Yet  that 
was  not  contended  ;  nor  could  it,  in  my  opinion,  be  reasoii- 
488]  ably  contended.  *If  so,  although  the  captain  is 
informed  by  his  owner  and  by  the  real  indorsee,  and  by  the 
indorser,  during  the  voyage  that  the  bill  of  lading  has  been 
indorsed  for  value,  and  that  his  contract  liability  to  deliver 
to  the  assigns  of  the  indorser  has  thereby,  by  virtue  of  the 
Bills  of  Lading  Act,  become  a  contract  liability  with  the 
indorsee  to  deliver  to  him  or  to  his  assigns,  he  may  fulfil 
that  contract  with  the  indorsee  by  delivering  the  goods  to  a 
person  who  is  not  the  assignee  of  the  indorsee,  nor  even  the 
legal  assignee  of  the  indorser. 

The  known  practice  of  merchants  to  accept  an  indorse- 
ment of  one  copy  of  the  bill  of  lading  without  requiring  de- 
livery of  the  other  copies,  is  inconsistent  with  this  view. 
If  the  indorsement  of  the  first  copy  indorsed  is  made  whilst 
the  ship  is  at  sea,  and  made  for  payment  of  a  price  or  an 
advance,  the  copy  remaining  with  the  captain  or  purser  can- 
not in  fact  be  then  delivered  up,  and  the  indorsement  of  tlie 
copy  to  hand,  if  the  contention  be  valid,  would  be,  as  it 
seems  to  me,  an  idle  security.  The-  meaning  of  the  words 
cited  from  the  bill  of  lading  must,  I  think,  be,  "the  one  of 
which  bills  being  rightly  accomplished,  the  others  to  stand 
void."  A  wrongful  delivery  to  one  of  the  copies  of  the  bill 
cannot  bean  accomplishment  of  it  intended  by  the  contract, 
and  is  not  therefore  an  accomplishment  within  the  contract. 
This  is  contrary  to  the  dictum  of  Dr.  Lushington  in  the  case 
of  The  Tigress {^).  I  must  respectfully  differ  from  that  dic- 
tuiti ;  it  was  not  necessary  for  Dr.  Lushington  carefully  to 

(^)  Law  Rep.,  4  H.  L.,  317.  {')  Brown  &  Lush.,  88. 
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consider  the  words.  Neither  was  it  for  Lord  Loughborough 
in  Llckbarroio  v.  Mason{^).  In  both  cases  the  observations 
are  mere  passing  observations.  I  think  the  observation  of 
Lord  Westbury  was  merely  by  way  of  caution.  The  deci- 
sion in  H.  Bhickstone,  if  it  means  that  the  captain  has  a 
wayward  choice,  cannot,  I  think,  be  held  to  be  even  reason- 
able. I  am  therefore  of  opinion  that  the  delivery  of  tiie 
sugar  by  the  defendants  to  Williams  &  Co.  was  a  wrongful 
delivery  as  against  the  plaintiffs,  who  were  tiie  owners  of 
the  sugar,  and  who  were  entitled  to  immediate  possession 
of  it  from  tlie  defendants.  There  was  a  misdelivery  by  the 
defendants  of  the  plaintiflfs'  property  with  intent  to  deal 
with  the  property.  I  do  not  think  that  the  difficulties  aris- 
ing in  the  case  of  Hollinsv.  jFowler  (")  exist  in  this  case. 
*ln  this  case  the  defendants  delivered  the  goods  to  [489 
Williams  &  Co.  as  the  property  of  Williams  &  Co.,  intend- 
ing to  pass  the  property  to  Williams  &  Co.,  when  they  were 
bound  to  hold  them  for,  and  deliver  them  to,  the  i)laintilTs 
alone.  By  the  notices  contained  in  their  own  habitual  docu- 
ments, which  I  have  set  out  in  the  beginning  of  this  judgment, 
it  is  shown  clearh',  as  it  seems  to  me,  tliat  they  undertook  to 
consider  and  deal  with  the  question  of  the  right  of  property 
in  the  person,  who  should  demand  delivery  of  goods  placed 
in  their  custody  under  the  statute.  They  assumed  to  deal 
with  the  delivery  according  to  the  right  of  property. 

To  sum  up,  then,  the  reasons  upon  which  my  opinion  is 
founded,  they  are  that  Cottam,  Morton  &  Co.  by  indorsing 
the  bill  of  lading  passed  the  legal  property  in  the  sugar  to  the 
plaintiffs,  reserving  to  themselves  nothing  but  an  equity  of 
redemption  ;  that  upon  such  an  indorsement  so  passing  the 
legal  property,  the  Bills  of  Lading  Act  transferred  the  con- 
tract bet^veen  the  shipowner  and  Cottam,  Morton  &  Co.  into 
a  contract  between  the  shipowner  and  the  plaintiffs ;  that 
consequently  the  plaintiffs  were  in  law  absolute  owners  of 
the  sugar,  with  a  contract  from  the  shipowner  to  deliver  to 
them  upon  payment  of  freight.  The  shipowner  was  bound 
by  contract  to  deliver  to  the  plaintiffs ;  but  with  a  right  by 
statute  to  land  the  sugar  according  to  the  terms  of  the  stat- 
ute to  a  dock  company,  if  the  freight  was  not  paid  on  arrival. 
The  shipowner  did  hand  the  plaintiffs'  sugar  to  the  defend- 
ants. He  handed  it  under  and  according  to  the  statute.  The 
defendants  accepted  the  sugar,  the  plaintiffs'  sugar,  under 
and  according  to  the  statute.  There  was  no  contract  be- 
tween the  defendants  and  the  plaintiffs,  or  between  the  de- 
fendants and  the  shipowner,  or  between  the  defendants  and 

(•)  1  II.  BI.,  357.  (»)  Law  Rep.,  7  U.  L.,  757. 
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Cottam,  Morton  &  Co.  The  defendants  were  bound  by  a 
statutory  duty  to  hold  the  sugar  until  the  freight  was  paid, 
and  when  it  was  paid,  to  hold  it  for  and  deliver  it  to  the 
plaintiffs,  the  holders  of  the  bill  of  lading.  The  defendants, 
contrary  to  such  duty,  and  therefore  wrongfully,  delivered 
the  plaintiffs'  sugar  to  Williams  &  Co.;  that  is  aconversion. 
If  the  defendants  could  be  held  to  be  in  the  same  position 
as  the  shipowner,  a  similar  delivery  by  the  shipowner  would 
have  been  a  conversion. 

490]  *I  am  of  opinion,  for  these  reasons,  that  the  judgment 
of  Field,  J.,  should  be  affirmed. 

Bramwell,  L.J.(*):  This  case  is,  I  think,  one  of  very 
great  difficulty — a  difficulty  arising  from  there  being  an  un- 
reality in  the  delivery  of  the  goods  in  question  to  the  plain- 
tiffs, that  delivery  being  symbolical ;  an  unreality  in  the 
alleged  cause  of  action,  viz.,  a  conversion  of  those  goods  to 
the  use  of  the  defendants,  which,  as  a  matter  of  actual  fact, 
is  untrue ;  from  the  unusual  facts  of  the  case ;  and,  as  far 
as  I  am  concerned,  from  a  want  of  an  intimate  and  familiar 
acquaintance  with  the  practice  of  merchants,  bankers,  ship- 
owners, and  warehousemen,  the  customs,  and  other  matterd 
which  have  to  be  considered.  It  is  not  necessary  for  me  to 
state  the  facts ;  my  Brother  Brett  has  favored  me  with  his 
judgment,  where  they  are,  as  I  think,  correctly  stated,  save 
that  with  submission  I  cannot  quite  appreciate  them  as  he 
does.  I  do  not  think  that  the  property  in  the  sugars  was 
passed  to  the  plaintiffs  with  an  equity  of  redemption,  or 
some  other  equity,  in  Cottam  &  Co.  I  think  that  what  took 
place  was  a  pledge  at  common  law,  with  a  right  in  the  plain- 
tiffs to  sell  in  certain  events,  and  with  a  common  law  right 
to  redeem  in  Cottam  &  Co.  I  think  if  there  had  been,  in- 
stead of  a  symbolical,  an  actual  delivery  of  goods  from  Cot- 
tam &  Co.  to  the  plaintiffs  on  the  same  terms,  as  for  instance, 
of  a  case  of  diamonds,  that  the  general  property  would  not 
have  been  transferred,  but  would  have  remained  in  Cottam 
&  Co.,  the  plaintiffs  having  only  a  special  property  and  right 
of  possession.  I  cannot  think  that  any  action  could  have 
been  maintained  against  them  underthe  Bills  of  Lading  Act 
for  the  freight,  nor  any  action  by  the  dock  company  for 
warehouse  rent,  or  charges,  or  otherwise,  supposing  such 
action  would  lie  against  some  one ;  they  did,  however,  by  the 
handing  over  to  tiiem  of  the  bill  of  lading  indorsed  under 
the  agreement,  acquire  a  special  property  and  right  of  pos- 
session. And  I  cannot  doubt  that  as  against  an  actual 
wrongdoer  and  against  any  person  who  had  actually  con- 

(')  This  judgment  was  read  by  Baggallay,  L.J. 
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verted  the  sugars  to  his  own  use,  as  by  its  consumption  or 
sale,  or  dealt  with  them  under  a  claim  of  title,  they  might 
liave  maintained  an  action  such  as  the  present:  as  they 
would  have  been  able  to  do,  if  the  supposed  *case  of  [491 
diamonds  had  been  taken  from  them  and  delivered  to  a  per- 
son, who  sold  them  or  used  them,  and  would  not  give  them 
up.  Why,  then,  is  not  this  action  maintainable  ?  The  plain- 
tiffs have  a  special  property,  and  the  defendants  have  dis- 
posed of  the  goods  in  a  way  they  had  no  right  to  do.  My 
difBcjilty  is  to  see  that  the  plaintiffs  have  made  out  the  latter 
part  of  the  proposition.  It  must  be  remembered  that  this 
is  an  action  for  conversion.  If  the  defendants  have  disposed 
of  them  according  to  the  terms  on  which  they  received  them, 
having  no  notice  of  any  claim,  title,  or  right,  other  than 
that  of  the  person  from  whom  they  received  them,  it  is  clear 
that  they  have  not  converted  them  to  their  own  use,  that 
they  are  not  guilty  of  a  conversion,  indeed  have  done  nothing 
wrong.  If  a  man  steals  a  chattel  and  takes  it  to  a  carrier  to 
be  carried  to  A.,  and  there  delivered  it  to  X.,  and  the  carrier 
takes,  carries,  and  delivers  the  chattel  accordingly,  it  is  clear 
and  settled  law  that  he  would  not  be  guilty  of  a  conversion. 
The  case  more  like  the  present  would  be  where  the  chattel 
was  taken  by  mistake  and  handed  to  the  carrier,  and  then 
carried  and  delivered  by  him.  In  that  case  clearly  the  car- 
rier would  not  be  liable  to  the  true  owner.  Have  the  defend- 
ants done  anything  more  than  the  equivalent  of  this?  This 
involves  an  examination  as  to  who  it  was  from  whom  they 
received  the  goods,  and  on  what  terms  did  they  receive  them. 
In  my  opinion,  in  such  cases  as  these  as  a  rule,  where  there 
are  no  special  circumstances,  a  warehouseman  receives  the 
goods  from  the  ship  or  ship's  captain  on  the  terms  of  holding 
them  for  the  ship  till  the  freight  is  paid,  and  then  and  thence- 
forth of  holding  them  to  deliver  to  such  person  as  the  ship- 
owner or  captain  would  have  been  justified  in  delivering  them 
to  under  the  bill  of  lading.  This  is  Mr.  Justice  Willes's 
opinion  in  Meyer  stein  v.  Barber  (^).  This,  however,  is  sub- 
ject to  further  consideration  arising  out  of  the  particular  facts 
of  this  case,  to  which  I  shall  afterwards  call  attention.  I 
think  these  are  the  general  terms,  on  which  such  warehouse- 
men as  the  defendants  receive  goods  with  a  stop  for  freight ; 
and  with  submission  I  think  nothing  turns  on  any  statute, 
private  or  public.  This  also  seems  to  be  the  opinion  of 
Mr.  Justice  Willes  in  Meyer  stein  v.  Barber  (').  I  think  the 
question  is  the  same  as  it  would  be  if  the  goods  had  been 
warehoused  in  *the  private  warehouse  of  the  ship-     [492 

(')  Law  Rep.,  2  C.  P.,  38. 
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owner,  or  of  any  other  warehousemen  where,  consistently 
with  customs'  laws  and  regulations,  they  could  have  been 
warehoused  ;  or  if  they  had  been  left  on  the  quay  wht-re  the 
ship  discharged,  but  in  the  custody  of  some  one  who  was 
not  to  give  them  up  till  the  freight  was  paid.  I  cannot 
think  that  the  duty  and  right  of  the  shipowner  were  other 
and  different  because  he  discharged  his  cargo  instead  of 
keeping  it  on  board,  and  I  cannot  think  that  the  warehouse-, 
man  undertakes  a  different  duty  to  that  of  the  shipowner. 
I  set  no  value  on  the  captain's  having  struck  out  from  the 
manifest  the  word  ''consignee."  For  "deliver  to  the  con- 
signee or  holder  of  the  bill  of  lading"  is  the  same  as  ''de- 
liver to  the  holder  of  the  bill  of  lading."  For  "deliver  to 
the  consignee"  means  "deliver  to  him  if  he  is  holder  of  the 
bill  of  lading."  Of  course  some  light  is  thrown  on  the  mat- 
ter by  the  terms  of  the  various  statutes  as  showing  what  are 
the  mercantile  usage  and  practice,  but  I  cannot  think  that 
the  case  is  governed  by  them. 

Then  would  the  captain  of  the  ship  have  been  iustfied  in 
delivering  these  goods  to  Cottam  &  Co.  on  production  of 
their  bill  of  lading  and  tender  of  the  freight?  I  cannot  bring 
myself  to  say  he  would  not.  I  think  if  that  is  to  be  said,  it 
should  be  by  the  ultimate  Court  of  Appeal.  Nearly  a  cen- 
tury and  a  half  ago  it  was  held  in  a  much  stronger  case,  viz., 
when  the  captain  had  notice  of  the  true  title,  that  he  was 
justified  in  preferring  the  holder  of  one  bill  of  lading  to  the 
holder  of  another  really  entitled.  That  decision  was  ap- 
proved in  Lickbarrow  v.  Mason  (*),  and  by  Dr.  Lushington 
in  The  T'igress  (*).  It  was  not  disapproved  in  Meyerslein 
V.  Barher  ('),  and  it  is  the  undoubted  practice  to  deliver 
without  inquiry  to  any  one  who  produces  a  bill  of  lading. 
Then  there  are  the  words  of  the  bill  of  lading,  "one  of  which 
being  accomplished  the  other  two  to  stand  void."  It  struck 
me  in  the  argument  of  the  case  that  the  terms  of  the  bill 
of  lading  were  against  this  contention.  Because  the  bill  of 
lading  says  the  goods  are  to  be  delivered  to  A.,  or  order, 
or  assignees,  in  this  case  to  Cottam  &  Co.  or  assignees,  and 
that  ought  to  be  read  to  Cottam  &  Co.,  or  if  they  assign 
493]  to  their  assignees,  and  that  the  *raeaning  of  "one 
being  accomplished"  is,  as  my  Brother  Brett  puts  it,  "one 
being  rightly  accomplished,  the  other  two  to  stand  void.'-'  I 
will  not  say  that  is  not  a  possible  meaning.  The  bill  of 
lading  could  not  mean,  "  to  be  delivered  to  them  though  they 
have  assigned,  or  to  their  assigns,  whichever  present  the  bill 
of  lading."     Another  argument  occured  to  me,  viz.,  suppose 

(')  1  U.  Bl.,  357.  (*)  Brown  <fe  Lush.,  88.  (*)  Law  Rep.,  4  U.  L.,  817. 
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a  bill  of  lading  was  indorsed  and  stolen,  would  a  delivery  to 
the  thief,  the  bearer,  be  a  good  delivery — if  not,  why  was 
this?  If  a  carrier  received  goods  to  carry  to  A.  and  hold 
till  called  for  by  X.,  and  Y.  came  and  represented  himself 
to  be  X.,  a  delivery  to  Y.  would  be  a  misdelivery  and  a 
conversion  according  to  the  authorities.  If  so,  why  was  not 
this  ?  An  answer  given  is,  that  in  the  case  supposed  the  thief 
would  not  be  the  lawful  holder  of  the  bill  of  lading,  and  Y. 
would  be  committing  a  fraud  and  a  crime,  viz.,  obtaining 
goods  under  false  pretences,  whereas  here  Messrs.  Cottam  & 
Co.  have  lawful  possession  of  them.  I  may  observe  how- 
ever, that  Y.  in  the  case  put  is  not  necessarily  guilty  of  a 
crime :  he  may  bona  fide  believe  that  the  goods  were  for  him, 
that  he  is  entitled  to  represent  X.  Still  he  would  be  a  tor- 
tious holder  of  the  bill  of  lading,  which  Cottam  was  not.  I 
confess  to  being  much#enibarrassed  by  these  arguments  pro 
and  con.  Looking,  as  I  do,  on  the  bill  of  lading  as  a  mere 
receipt  for  the  goods,  I  should  construe  it  as  my  Brother 
Brett  does.  But  whatever  their  weight,  there  are  the  au- 
thorities to  which  I  have  referred,  and  there  is  the  undoubted 
practice  I  have  mentioned  of  delivering  the  goods  to  him 
who  presents  a  bill  of  lading,  and  there  is  the  possibility 
expressed  in  Meyerstein  v.  Barber  (*)  that  the  captain  might 
not  be  liable  in  respect  of  a  delivery  under  such  circum- 
stances. If  liable  on  his  contract  to  carry  and  to  deliver  to 
the  consignee  or  his  assignee,  he  would  be  liable  as  on  a 
conversion.  He  is  indeed  endeavoring  to  perform  his  con- 
tract, but  so  is  a  carrier  who  delivers  to  Y.  believing  him  to 
be  X.,  to  whom  he  was  to  deliver.  I  may  notice  that  in  the 
case  before  Lee,  C.  J.,  the  action  was  in  detinue  against  the 
captain,  which  would  have  been  maintainable  if  trover  would 
have  been,  and  e  converso.  On  these  grounds  I  should  hes- 
itate long  before  deciding  for  the  plaintiffs.  But  there  are 
other  considerations  in  this  case  which  I  think  entitle  the 
*defendants  to  judgment.  We  are  judges  here  of  [494 
fact  and  law.  Cottam  &  Co.  retained  a  bill  of  lading  in  their 
hands  with  the  assent  of  the  plaintiffs,  who  had  notice  by 
the  terms  of  the  one  deposited  with  them  that  there  were 
two  other  originals,  and  which  they  must  or  ought  to  have 
known  were,  or  that  one  would  be,  in  Cottam  &  Co.'s  hands. 
The  plaintiffs,  according. to  my  view,  knew  that  the  absolute 
property  remained  in  Cottam  &  Co.,  and  that  they,  the  plain- 
tiffs, were  only  pledgees.  The  plaintiffs  in  no  way  interfere 
or  act  on  the  arrival  of  the  ship.  This  can  be  and  is  done  by 
an  assignee  of  a  consignee,  who  watches  for  the  announce- 

(•)  Law  Rep.,  4  U.  L„  817. 
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ment  of  the  ship's  arrival.  But  Cottam  &  Co.  act  as  llie» 
consignees  and  persons  entitled  to  the  cargo,  enter  the  goods 
at  the  customs,  direct  where  they  shall  be  warehoused,  pay 
the  freight,  and  take  such  steps  at  the  docks  as  owners  of 
the  goods  would  do.  Cottam  &  Co.,  by  the  agreement  with 
the  plaintiffs,  were  to  insure  the  goods  in  their  own  names 
against  fire,  receive  the  sum  insured  if  there  was  a  loss,  and 
pay  it  to  the  plaintiffs.  I  cannot  doubt,  and  I  find,  that  all 
this  was  done  with  the  assent  of  the  plaintiffs.  I  have  no 
doubt  they  intended  that  should  be  done  which  was  done, 
except  perhaps  the  giving  of  the  delivery  order  to  Williams. 
I  impute  no  laches  to  the  plaintiffs.  I  have  no  doubt  that 
nothing  they  intended  to  do  was  left  undone  by  them,  and 
that  they  intended  Cottam  to  do  what  he  did,  except,  per- 
haps, as  I  have  said,  to  give  the  delivery  order  to  Williams. 
The  general  property  in  the  goods  was,  as  I  have  said, 
I  think,  in  Cottam  &  Co.,  and,  as  my  Brother  Brett  says,  it 
was  intended  that  Cottam  &  Co.  should  do  all  the  owner's 
acts,  that  they  should  have  power  to  sell  and  give  immediate 
delivery  orders,  and  that  the  goods  should  not  be  entered 
in  the  plaintiffs'  name  at  the  docks,  so  that  on  a  sale  by 
Cottam  &  Co.  either  the  delivery  order  would  have  had  to 
be  given  by  Glyn  &  Co.,  or  a  transfer  made  by  them  to  Cot- 
tam &  Co.,  and  then  a  delivery  order  given  by  them.  The 
plaintiffs  never  supposed  they  were  to  be  liable  for  freight 
or  warehouse  rent,  or  that  they  were  in  any  way  to  see  to 
the  goods.  They  might,  if  they  had  thought  fit,  have 
watched  the  arrival  of  the  ship  and  landed  the  goods ;  they 
might  have  required  a  transfer  from  Cottam  &  Co.,  or  given 
notice  to  the  defendants  of  their  title.  They  did  nothing. 
495]  And  they  did  ^nothing  for  a  long  time  after  Cottam 
&  Co.'s  insolvency,  and  then  they  inquired  about  the  goods 
in  a  way  showing  they  had  trusted  to  Cottam  &  Co.,  and 
did  not  know  their  own  position  and  rights.  It  is  said  that 
to  hold  this  is  to  say  they  had  no  security.  That  is  not  so. 
They  had  a  perfectly  good  title  against  a  vendee  of  Cottam, 
against  an  execution  creditor,  and  against  a  trustee  in  bank- 
ruptcy ;  saving  the  question  of  reputed  ownership,  as  to 
which  I  am  by  no  means  certain  they  would  have  any  an- 
swer to  a  claim  by  such  trustee.  I  am  by  no  means  satisfied 
that  these  goods  were  not  in  the  reputed  ownership  of  Cot- 
tam &  Co.  with  the  plaintiffs'  consent  within  the  bankruptcy 
law.  I  think  Cottam  &  Co.  had  with  their  consent  taken 
upon  themselves  the  sale  and  disposition  as  owners  of  these 
goods.  And  that  which  shows  that,  shows  also  that  state 
of  facts  which  gives  rise  to  this  defence.     I  have  said  that 
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})eihaps  Cottani  &  Co.  ought  not  without  the  plaintiffs' 
eave  to  have  given  the  delivery  order  for  these  goods  to 
Williams.  Undoubtedly  it  could  not  have  been  intended 
that  the  goods  pledged  should  be  sold  and  transferred  of 
any  considerable  amount.  But  I  cannot  help  thinking  that 
as  to  a  small  parcel  like  the  present  no  difficulty  would 
liave  been  made,  and  that  it  would  not  have  been  necessary 
for  Cottam  &  Co.  to  run  to  the  plaintiffs  for  leave  to  dispose 
of  a  hogshead  of  sugar.  Certainly  I  have  no  doubt,  and 
Und  as  a  fnct,  that  according  to  the  contemplation  of  both 
parties,  the  sale  might  be  first  and  the  leave  asked  for,  if  at 
all,  afterwards.  This  being  my  view  of  the  facts,  I  come  to 
the  conclusion  that,  with  the  assent  of  the  plaintiffs  (though 
I  think  that  not  necessary),  the  defendants  received  the 
goods  to  hold  for  the  ship  till  the  freight  was  paid,  then  to 
hold  at  the  order  and  disposition  of  Cottam  &  Co.,  conse- 
quently that  delivering  them  to  Cottom  &  Co.'s  order  was 
no  conversion  of  which  the  plaintiffs  can  complain,  and  that 
the  judgment  must  be  reversed.  I  say  the  assent  of  the 
plaintiffs  is  not  essential,  because  if  Cottam  warehoused  the 
goods  in  their  name  without  the  plaintiffs'  assent,  it  might 
be  wrong  in  Cottam,  but  a  delivery  by  the  defendants  to 
Cottam  would  not  be  a  conversion.  It  is  scarcely  necessary 
to  add  that  I  find  no  fault  with  the  eminent  firm  who  are 
plaintiffs  for  bringing  this  action.  A  wrong  has  been  donn 
by  Cottam  &  Co.,  and  the  question  arises  on  *whom  [496 
is  the  loss  to  fall;  the  plaintiffs  are  advised  not  on  them, 
but  on  the  defendants,  and  have  accordingly  properly 
brought  this  action.  I  could  not  blame  them  for  so  doing, 
unless  I  blamed  them  for  adopting  an  opinion  which  I  have 
come  to  several  times  in  the  course  of  the  argument  and 
consideration  of  this  case.  I  am  sorry  that  in  the  conclu- 
sion I  differ  from  my  Brother  Brett,  but  it  is  not  a  differ- 
ence on  any  principle  of  law,  but  one  in  our  appreciation  of 
the  facts.  He  considers  that  the  defendants  received  the 
goods  to  hold,  after  payment  of  freight,  for  the  person  en- 
titled to  present  possession  as  against  all  the  world.  I  think 
on  the  particular  facts  of  this  case  that  the  defendants  re- 
ceived them  with  the  consent  of  the  plaintiffs  to  deliver 
them  after  payment  of  freight  to  Cottam  &  Co.,  or  their 
order;  I  think  it  would  be  very  hard  if  it  were  otherwise; 
and  while  I  admit,  on  the  one  hand,  that  hard  cases  make 
bad  law,  I  contend,  on  the  other,  that  the  fact  that  a  case  is 
liard  is  prima  facie  proof  that  it  is  not  law.  The  plaintiffs 
are  not  without  remedy;  they  have  one  against  Cottam  & 
Co.  and  another  against  Williams,  unless,  indeed,  they  are 
29  Eng.  Rep.  87 


690  QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  [Vol.  VI. 

_— — . 1 . 

1880  Olyn  v.  East  and  West  India  Dock  Co.  (C.A.)  Q.B.D. 

taken  to  have  authorized  the  delivery  to  them.  If  they 
liave  autliorized  that,  it  is  clear  they  have  none  against  the 
defendants.  If  it  is  said  that  the  defendants  might  have 
protected  themselves  by  requiring  the  second  bill  of  lading, 
the  answer  is,  that  is  not  customary.  Further,  the  plain- 
tiffs might  have  protected  themselves  that  way  and  many 
others.  I  cannot  agree  with  my  Brother  Field's  judgment, 
which  I  have  most  carefully  studied  ;  he  does  not  view  the 
facts  as  I  do.  Further,  as  to  the  law,  he  says,  and  says 
most  truly,  that  treating  the  defendants  as  bailees  of  Cot- 
tam  &  Co.,  they  had  no  better  title  than  Cottam.  But,  with 
great  respect,  I  cannot  agree  to  the  consequence  he  puts. 
The  same  would  be  true  of  a  carrier  who  carried  for  the 
thief  a  stolen  chattel,  but  the  carrying  and  delivering  would 
not  make  a  conversion  nor  any  wrongful  act.  The  defend- 
ants did  not  act  as  on  a  title.  The  same  conclusion  in  favor 
of  the  defendants  may,  I  think,  be  arrived  at  in  a  different 
way.  This  is  an  action  for  conversion  ;  the  alleged  conver- 
sion is  a  delivery  to  the  order  of  Cottam  &  Co.  If  the 
defendants  received  the  goods  to  deliver  to  the  order  of 
Cottams,  then  the  delivery  to  this  order  is  not  conversion 
whether  Cottams  had  authority  so  to  deal  with  the  goods  or 
497]  ^ot.  Now  I  think  *Cottams  had  such  authority 
from  the  plaintiffs  intentionally,  though  whether  intention- 
ally or  not  is  unimportant.  But  suppose  Cottams  had  not 
actually  such  authority,  I  still  think  they  were  permitted 
by  the  plaintiffs  to  have  the  appearance  of  it,  and  that  the 
plaintiffs  cannot  be  heard  to  say  that  Cottams  had  it  not. 
Still  further,  if  Cottams  had  no  authority,  actual  or  appa- 
rent, and  if  their  assumption  of  it  was  wholly  wrongful,  yet 
even  then,  if  all  the  defendants  did  was  to  receive  from  Cot- 
tams to  deliver  to  their  order  and  deliver  accordingly,  they 
are  not  guilty  of  a  conversion.  Supposing  that  not  to  be 
BO,  a  more  difficult  question  would  arise.  If  all  that  ap- 
peared was  that  the  ship  landed  the  goods  with  a  stop  for 
freight,  then,  no  doubt,  it  must  be  taken  that  the  defendants 
received  the  goods  on  the  terms  on  which  the  ship  or  captain 
delivered  them  to  the  defendants-  What  were  they  ?  It 
cannot  be  supposed  that  the  captain  delivered  the  goods  to 
the  defendants  to  deliver  to  any  one  to  whom  he  would  not 
be  justified  in  delivering  them  ;  and  so  the  question  would 
arise  whether  he  would  have  been  justified  by  a  delivery  to 
a  de  facto  lawful  holder  of  a  bill  of  lading.  This,  for  the 
reasons  1  have  given,  I  think  we  need  not  determine. 

Baggallay,  L.J.:     The  action  in  which   this  appeal   is 
brought  is  founded  upon  an  alleged  conversion  by  the  de- 
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fendants  of  certain  sugar  and  rum,  forming  parts  of  the  car- 
goes of  three  vessels,  the  M^ry  Jones,  the  Tropic,  and  the 
Anglo-Indian,  and  which,  in  the  spring  of  1878,  had  been 
shipped  by  the  said  vessels  from  the  West  Indies  and  con- 
signed to  Messrs.  Cottam,  Morton  &  Co.  of  London.  The 
circumstances  affecting  the  goods  shipped  by  each  of  the 
vessels  were,  so  far  as  the  present  action  is  concerned,  in  all 
respects  similar;  and  the  arguments,  both  on  tlie  trial  before 
Field,  J.,  and  on  the  present  appeal,  were  confined  to  the 
case  of  some  twenty  hogsheads  of  sugar  which  had  been 
shipped  by  the  Mary  Jones.  I  shall  confine  my  observa- 
tions to  these  goods,  and,  in  doing  so,  I  shall  abstain  from 
entering  into  any  detail  of  the  facts,  as  they  have  been 
already  fully  stated  by  Lord  Justice  Brett. 

It  must,  however,  be  borne  in  mind  that,  on  the  15th  of 
May,  whilst  the  vessel  was  still  at  sea,  Messrs.  Cottam,  as 
consignees  of  *the  goods,  delivered  one  part  of  the  [498 
bill  of  lading,  duly  indorsed,  to  the  plaintiffs  as  collateral 
security  for  an  advance  of  £13,000,  to  be  repaid  on  the  16th 
of  July ;  that  the  vessel  arrived  in  the  port  of  London  on 
the  28th  of  May,  when  the  goods  were  landed  and  delivered 
into  the  custody  of  the  defendants,  and  that  eventually, 
though  in  ignorance  of  the  plaintiffs'  title  or  of  any  claim 
on  their  part,  the  defendants  delivered  them  to  Messrs.  Wil- 
liams, under  an  order  signed  by  Messrs.  Cottam  and  dated 
the  2d  of  July. 

Several  questions  of  great  interest,  and  of  more  or  less 
difficulty,  have  arisen  in  the  course  of  the  arguments.  Of 
such  questions  the  principal  may  be  stated  in  the  following 
terms : 

1.  What  are  the  duties  and  corresponding  responsibilities 
of  a  shipowner,  acting  through  the  master  of  his  ship,  when 
a  demand  is  made  for  the  delivery  of  goods,  accompanied 
by  a  tender  of  the  amount  of  freight  due  in  respect  of  them 
by  a  party  producing  the  ostensible  indicia  of  ownership, 
but  having  in  fact  no  right  or  title  to  them  by  reason  of  his 
having  previously  delivered  to  another  party,  for  value,  an 
indorsed  part  of  the  bill  of  lading?  and 

2.  What  are  the  duties  and  corresponding  responSbilities 
of  a  dock  proprietor  or  warehouseman  into  whose  custody 
the  goods  have  been  delivered  under  the  provisions  of  the 
Merchant  Shipping  Act  of  1862,  who,  whilst  in  ignorance  of 
any  previous  or  other  dealing  with  the  goods,  is  in  like  man- 
ner applied  to  for  their  delivery  by  a  party  who  is  appa- 
rently the  true  owner?  are  such  duties  and  responsibilities 
similar  to,  or  in  what  respect  do  they  differ  froip,  the  duties 
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and  responsibilities  of  a  shipowner  under  tlie  circumstances 
just  mentioned?  • 

Field,  J.,  who  tried  the  action  without  a  jury,  gave  judg- 
ment for  the  plaintiffs  on  the  23d  of  January,  1880,  and  from 
his  judgment  the  present  appeal  is  brought. 

Now  I  take  it  to  be  clear  that,  upon  an  application  of 
well  recognized  and  established  principles  to  the  admitted 
facts  of  the  present  case,  the  following  propositions  are  un- 
questionable : 

1.  That  the  effect  of  the  delivery  by  Messrs.  Cottam  to 
the  plaintiffs,  on  the  I5th  of  May,  of  the  indorsed  bill  of 
lading,  the  other  parts  of  the  original  set  of  three  not  having 
499]  been  previously  *dealt  with,  was  to  pass  to  the  plain- 
tiffs the  property  represented  by  it,  and  to  confer  upon  them 
the  right  to  the  possession  of  such  goods  upon  the  arrival 
of  the  Mary  Jones  in  the  port  of  London,  subject  neverthe- 
less to  the  payment  of  the  freight  due  to  the  shipowner. 

2.  That  it  was  immaterial  that  the  bill  of  lading  indorsed 
was  the  first,  or  rather  that  numbered  as  ''first,"  of  the  set, 
and  that  the  plaintiffs  would  have  acquired  an  equally  good 
title  to  the  goods  if  the  bill  of  lading  so  indorsed  had  been 
that  numbered  ''second"  or  "third"  of  the  set,  provided  the 
others  had  not  been  previously  dealt  with. 

3.  That  it  was  not  necessary  for  the  plaintiffs  to  give  any 
notice  to  the  master  of  the  Mary  Jones,  or  to  the  defend- 
ants, as  owners  of  the  docks,  where  the  goods  were  ware- 
lioused  after  being  landed  from  the  vessel,  or  to  do  any 
other  act,  in  order  to  perfect  or  assert  their  title  to  the  goods 
as  against  persons  acquiring  possession  of,  or  laying  claim 
to,  the  same  under  any  subsequent  dealings  with  the  other 
parts  of  the  bill  of  lading  or  any  delivery  order  obtained 
from  the  consignees  or  any  persons  claiming  under  them. 

The  principles  involved  in  these  three  propositions  were 
affirmed  by  the  House  of  Lords  in  Meyerstein  v.  Barber  ('), 
if  any  affirmation  were  necessary  of  what  appear  to  have 
been  previously  well  recognized  principles  of  mercantile  law. 
It  is  a  consequence  of  the  principle  involved  in  the  third  of 
these  propositions,  that  every  person  who  makes  an  advance 
upon  aT^ill  of  lading,  without  ascertaining  in  whose  custody 
the  other  parts  remain,  does  so  at  the  risk  of  such  other 
parts  having  been  previously  dealt  wirli ;  and  in  like  man- 
ner every  person  who,  after  the  bill  of  lading  has  been  ac- 
complished, makes  an  advance  upon  a  delivery  order  without 
inquiring  as  to  the  bill  of  lading,  does  so  at  the  risk  of  the 
property  in  the  goods  having  been  passed  to  some  other 

0)  Law  Rep.,  4  II,  L.,  317. 
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person  by  virtue  of  the  bill  of  lading.  The  party  making  the 
advance  in  either  case  runs  this  risk  and  mast  take  tlie  con- 
sequences if  the  result  turns  out  to  his  detriment;  that  he 
can  protect  himself,  if  he  thinks  lit,  against  sucli  risks,  is  clear 
from  the  report  of  the  case  to  which  I  have  already  alluded 
of  *Meyerstein  v.  Barber  (*);  in  that  case  the  Char-  [500 
tered  Mercantile  Bank  of  India  not  only  took  the  precaution 
of  having  all  thre.e  parts  of  the  bill  of  lading  delivered  to 
them  at  the  time  of  their  making  the  advance,  but,  as  a 
further  protection,  lodged  a  stop  order  upon  the  goods  in 
the  warehouses,  and,  by  the  adoption  of  these  precautions, 
prevented  any  dealing  with  the  goods  until  their  stop  was 
released.  Moreover,  Meyerstein,  when  making  his  advance, 
after  the  claims  of  the  bank  had  been  satisfied  and  the  three 
parts  of  the  bill  of  lading  had  been  returned  to  the  consignees, 
obtained  two  of  the  three  parts  of  the  bill  of  lading,- and  only 
did  not  press  for  the  third  because  he  was  led  to  believe,  or 
was  under  the  belief,  that  it  was  still  in  the  hands  of  the 
master.  It  would  follow  from  these  considerations,  that,  in 
the  absence  of  any  modifying  circumstances,  which  may, 
though  I  am  not  aware  that  they  do,  exist  in  the  present 
case,  the  title  of  the  plaintiffs  to  the  goods,  and  their  right 
to  recover  their  value,  as  against  Messrs.  Williams,  who 
have  obtained  possession  of  them  under  the  delivery  order  of 
Messrs.  Cottam,  would  be  clear.  Both  parties  ran  the  risks 
to  which  I  have  adverted  ;  neither  of  them  made,  or  deemed 
it  necessary  to  make,  any  inquiry  as  to  the  custody  of  the 
other  parts  of  the  bill  of  lading ;  in  the  case  of  the  plaintilHfs, 
their  confidence  was  well  founded  ;  their  title  has  not  been 
interfered  with  by  reason  of  the  other  parts  of  the  bill  of 
lading  having  been  previously  dealt. with;  but  as  regards 
Messrs.  Williams,  their  claim  to  the  goods  could  not  prevail 
against  that  of  the  plaintiffs,  to  whom  the  property  in  the 
goods  had  passed  under  their  indorsed  part  of  the  bill  of 
lading. 

Though,  however,  it  was  not  necessary  for  the  plaintiffs 
to  give  any  notice  or  to  do  any  act  to  perfect  their  title  as 
against  Messrs.  Williams,  considerations  of  a  very  different 
character  would  arise  if  the  plaintiffs  had  by  any  acJt  or  con- 
duct on  their  part  led  or  induced  Messrs.  Williams  to  believe 
that  Messrs.  Cottam  had  authority  to  deal  with  the  goods  as 
their  own.  At  first  sight  it  appears  somewhat  strange  that 
no  notice  was  given  by  the  plaintiffs  to  the  master  of  the 
vessel  or  to  the  defendants  not  to  part  with  the  goods  other- 
wise than  to  themselves,  and  still  more  so  that  it  was  not 

(«)  Law  Rep.,  4  H.  L.,  817. 
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501]  until  some  time  after  Messrs.  Cottam  had  gone  *into 
liquidation  that  the  plarntiffs  made  any  claim  in  respect  of 
the  goods  or  any  inquiry  about  them  ;  but  it  is  not  suggested 
that  in  so  acting,  or  abstaining  from  acting,  the  coui-se  pur- 
sued by  the  plaintiffs  was  different  from  the  usual  practice 
of  bankers,  who  make  advances  upon  bills  of  lading.  The 
practice  has  doubtless  been  adoptea  for  the  convenience  of 
those  engaged  in  like  mercantile  transactions,  and  it  is 
based  upon  the  confidence  of  the  banker  that  the  consignee 
will  neither  fraudulently  nor  negligently  so  deal  with  tlie 
goods  as  to  occasion  him  loss  in  respect  of  his  advance,  and 
to  some  extent,  perhaps,  upon  a  confidence  in  the  solvency 
of  the  consignee.  In  the  present  case,  had  Messrs.  Cottara 
remained  solvent,  no  difficulties  would  have  arisen;  their 
liability  to  the  plaintiffs  would  have  been  clear,  and  they 
would  doubtless  have  discharged  themselves  from  it.  That 
it  was  within  the  contemplation  of  the  plaintiffs  that  Messrs. 
Cottam  would  or  might  to  some  extent,  and  without  any 
previous  communication  with  the  plaintiffs,  deal  with  the 
goods  as  their  own,  appears  to  me  to  be  beyond  doubt. 

But  assuming  the  rights  of  the  plaintiffs  against  Messrs. 
Williams  to  be  clear,  the  question  remains  whether  it  is 
equally  clear,  as  the  respondents  have  contended,  that  the 
plaintiffs  are  entitled  to  recover  from  the  defendants  the 
value  of  the  goods  delivered  by  the  defendants  to  Messrs. 
Williams.  I  think  that  they  are  not  so  entitled,  and  I  pro- 
ceed to  state  the  grounds  upon  which  I  have  arrived  at  this 
conclusion.  In  Meyer  stein  v.  Barber  {^),  though  it  was  held 
that  the  legal  ownership  of  the  goods  acquired  by  Meyer- 
stein,  who,  in  consideration  of  an  advance  to  the  consignees 
first  got  the  bill  of  lading,  must  prevail  as  against  Barber, 
who  was  the  holder  of  a  subsequently  taken  part  of  the 
same  set,  the  question  was  left  open  whether  a  shipowner 
might  not  be  excused  who,  having  no  notice  of  an  earlier 
dealing  with  a  bill  of  lading,  delivered  the  goods  to  a  per- 
son who  produced  to  him  another  part  which  had  been  sub- 
sequently dealt  with.  In  the  course  of  his  judgment  Lord 
Westbury  said('),  *'  It  might  possibly  happen  that  the  ship- 
owner, having  no  notice  of  the  first  dealing  with  the  bill  of 
lading,  may,  on  the  second  bill  being  presented  by  another 
party,  be  justified  in  delivering  the  goods  to  that  part3\ 
502J  *But  although  that  might  be  a  discharge  to  the  ship- 
owner, it  will  in  no  respect  affect  the  legal  ownership  of  the 
goods,  for  the  legal  ownership  of  the  goods  must  still  re- 
main  in   the  first  holder  for  value  of  the  bill  of  lading, 

(')  Law  Rep.,  4  II.  L.,  317.  («)  I^w  Rep.,  i  H.  L.,  386. 
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because  lie  had  the  legal  right  in  the  property."  It  is  quire 
true,  as  has  been  pressed  upon  us  in  argument,  that  the 
judgment  in  Meyerstein  v.  Barber  i^)  was  in  no  respect 
based  upon  the  distinction,  so  suggested  by  Lord  Westbury, 
between  the  position  relatively  to  the  first  holder  for  value 
of  a  bill  of  lading  of  a  person  who,  by  virtue  of  another 
part  of  the  same  bill  subsequently  dealt  with,  has  acquired 
possession  of  the  goods  represented  by  it,  and  that  of  a 
shipowner  who,  in  ignorance  of  the  existence  of  a  first 
holder,  has  delivered  the  goods  to  a  person  producing  the 
ostensible  indicia  of  title  to  them  ;  but  in  my  opinion  such 
distinction  is  not  only  not  inconsistent  with  general  prin- 
ciples, but  is  based  upon  an  equitable  foundation.  Let  us 
examine  it  a  little  closer.  The  party  who,  upon  the  hypo- 
thesis, obtains  possession  of  the  goods,  obtains  possession 
of  that  to  which  he  has  no  legal  title,  though  he,  as  well  as 
the  first  holder,  may  have  given  valuable  consideration  for 
it.  For  convenience,  or  for  some  reason  satisfactory  to  him- 
self, he  abstained,  at  the  time  when  he  made  his  advance, 
from  making  those  inquiries  which,  if  made,  might  have 
protected  him.  He  must  have  known,  or  he  must  be  pre- 
sumed to  have  known,  that  as  he  had  not  all  the  parts  of 
the  bill  of  lading,  it  was  at  least  possible  that  some  other 
part  had  been  previously  dealt  with,  and  that,  if  so,  the 
claim  under  it  would  be  entitled  to  preference  over  his  own, 
and  in  the  event  the  possibility  becomes  a  reality.  Has  he 
any  equity  which  should  prevail  against  the  legal  title  of 
the  first  holder?  I  think  not.  But  the  position  of  the 
shipowner  who,  in  ignorance  of  any  previous  dealing  with 
the  bill  of  lading,  delivers  the  goods  to  the  consignee,  or  to 
a  person  producing  an  indorsed  part  of  a  bill  of  lading,  is 
very  different ;  he  acts  strictly  in  accordance  with  his  con- 
tract. There  is  no  question  of  title  as  between  him  and  the 
first  holder,  whose  rights  have  been  interfered  with.  If 
responsible  to  the  first  holder  at  all,  he  is  responsible  in 
respect  of  something  which  he  has,  improperly,  done  or 
omitted  to  do. 

*What  course  can  be  suggested  as  proper  to  be    [503  ; 

pursued  by  the  shipowner,  acting  through  his  master,  other 
than  that  of  delivering  the  goods  to  the  person  who,  either 
as  consignee  or  as  holder  of  an  indorsed  bill  of  lading,  ten-  i 

ders  the  freight  and  demands  such  delivery?  Upon  the 
hypothesis  there  is  no  rival  claimant;   there  is  nothing  in  \ 

the  surrounding  circumstances  to  suggest  a  title  to  the 
goods  in  any  person  other  than  the  party  claiming  them. 

(')  Law  Rep.,  4  U.  L.,  817.  ! 
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intended  by  liini,  as  also  by  Messrs.  Cottara  and  the  defend- 
ants, that  the  goods  should  be  dealt  vith  under  the  provi- 
sions of  the  statute. 

Having  regard  to  all  the  facts  and  circumstances  of  the 
case,  I  have  arrived  at  the  conclusion  that  the  landing  and 
warehousing  of  the  goods  was  the  result  of  an  arrangement 
between  the  three  parties,  the  master,  as  representing  the 
shipowner,  Messrs.  Cottara,  the  consignees  and  ostensible 
owners  of  the  goods,  and  the  dock  company.  It  may,  I 
think,  be  assumed  that  the  master,  in  entering  into  such  ar- 
rangement, intended  to  secure  a  continuance  of  his  lien  for 
freight  upon  the  goods,  after  they  were  deposited  in  the  de- 
fendants' warehouses,  and  to  obtain  the  benefit  of  all  the 
provisions  of  the  statute  in  that  behalf;  he  was  within  the 
terms  of  the  statute  when  he  landed  the  goods,  for,  though 
entry  had  been  made,  the  owner  had  failed  to  land  or  to  take 
delivery  of  them  ;  his  notice  of  stoppage  for  freight  was  ex- 
pressed to  be  given  under  the  provisions  of  the  statute,  as 
was  also  the  subsequent  notice  of  removal  after  the  freight 
had  been  paid. 

What,  then,  was  the  effect  of  the  arrangement  so  entered 
into  by  the  master,  Messrs.  Cottam,  and  the  dock  company, 
and  of  the  landing  and  warehousing  of  the  goods  conse- 
quent thereon?  It  appears  to  me  that  the  rights  of  all 
parties,  and  their  responsibilities  also,  were  thenceforth 
regulated  by  the  provisions  of  the  statute  so  far,  but  so  far 
only,  as  such  provisions  were  applicable  to  the  circum- 
stances of  the  case,  but  that  in  all  other  respects  their 
506]  *rights  and  responsibilities  were  the  same  as  they 
would  have  been,  had  no  such  statute  been  in  force. 

If  this  be  so,  to  what  were  the  provisions  of  the  statute 
applicable  ?  It  would  appear  to  have  been  the  object  of  the 
Legislature  to  enable  the  shipowner,  in  a  case  in  which  the 
owner  was  not  ready  to  take  delivery,  to  land  and  ware- 
house the  goods,  and  at  the  same  time  to  preserve  his  lien 
for  freight,  but  that  it  was  not  intended  to  interfere  with  tbe 
rights  or  responsibilities  of  persons  interested,  or  claiming 
to  be  interested,  in  the  goods,  further  than  was  necessary 
to  attain  that  object.  Under  its  provisions  the  shipowner 
may,  in  certain  events,  land  the  goods  and  deposit  them  in 
a  warehouse  and,  by  giving  notice  to  the  warehouse  owner 
that  the  freight  in  respect  of  such  goods  has  not  been  paid, 
may  secure  a  lien  upon  them  for  its  amount  whilst  they  re- 
main in  the  warehouse  ;  and,  in  the  event  of  such  lien  not 
being  discharged,  a  sale  may,  or  at  the  instance  of  the  ship- 
owner must,  be  made  by  the  warehouse  owner ;  should  such 
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a  sale  be  made,  the  warehouse  owner  is  to  hold  the  surplus 
of  the  proceeds,  after  discharge  of  duties,  rent,  and  freight, 
for  the  holder  of  the  bill  of  lading. 

It  may  well  be  in  the  present  case  that,  if  the  lien  for 
freight  had  not  been  discharged,  the  defendants  would  have 
exercised  the  power  of  sale  given  to  them  by  the  statute, 
and  the  several  provisions  of  the  statute  applicable  to  such 
a  state  of  circumstances  would  then  have  come  into  force; 
but  there  was  no  occasion  for  the  exercise  of  any  such  power, 
inasmuch  as  the  freight  had  been  paid  and  the  purpose  for 
which  the  captain  had  concurred  in  the  landing  and  ware- 
housing of  the  goods  had  been  accomplished. 

The  defendants  had,  doubtless,  acquired  under  the  statute 
a  lien  for  their  rent  and  for  any  expenses  incurred  by  them 
in  respect  of  the  goods,  but  such  lien  could  only  be  enforced 
in  the  usual  way,  viz.,  by  detaining  the  goods  until  the  claim 
was  satisfied.  I  can  find  nothing  in  the  statute  which  in 
terms,  or,  in  my  opinion,  impliedly,  declares  or  directs  that, 
after  satisfaction  of  the  shipowners'  lien  and  of  their  own, 
the  dock  company  shall  hold  any  goods  delivered  to  them 
under  its  provisions  for  the  holder  of  the  bill  of  lading.  On 
the  contrary,  it  appears  to  me  that,  after  such  satisfaction, 
it  was  incumbent  upon  the  dock  company,  and  especially 
so  in  the  *absence  of  any  notice  of  right  or  title  to  [507 
the  goods  in  any  other  person,  to  deal  with  them  as  directed 
by  those  who  were  the  ostensible  owners  of  them  at  the 
time  of  their  deposit,  and  who,  as  such  ostensible  owners, 
had  concurred  in  placing  them  in  their  custody;  and  that 
by  so  dealing  with  the  goods  the  defendants  have  not  come 
under  any  liability  to  the  plaintiffs  in  the  present  action. 

It  has  been  further,  or  rather  in  the  alternative,  con- 
tended on  the  part  of  the  respondents,  that  the  defendants 
should  be  regarded  as  the  bailees  of  Messrs.  Cottam,  and 
that,  so  regarded,  they  could  have  as'against  the  plaintiffs 
no  better  title  than  their  bailors,  and  could  in  no  way  jus- 
tify the  delivery  of  the  goods  upon  their  order;  and  this 
view  of  the  case  appears  to  have  been  regarded  by  Field,  J., 
as  its  true  result. 

That  the  goods  were  landed  and  deposited  in  the  defend- 
ants' warehouse  at  the  instance  of  Messrs.  Cottam,  though 
with  the  concurrence  of  the  captain,  is,  in  my  opinion,  in 
accordance  with  the  proved  and  admitted  facts  of  the  case  ; 
I  assent  also  to  the  proposition  that  thedefendants  acquired 
no  better  title  to  the  goods  than  that  of  Messrs.  Cottam  ; 
but  there  is  no  question  in  the  present  case  of  any  title  to 
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the  goods  in  the  defendants,  it  is  clear  that  they  never  had 
any,  nor  has  it  been  ever  suggested  that  they  had  ;  the  only 
question,  as  it  appears  to  me,  upon  the  hypothesis  of  the 
defendants  being  the  bailees  of  Messrs.  Cottam,  is  whether 
the  defendants,  having  in  their  possession  goods  delivered 
to  them  by,  and  as  the  goods  of,  Messrs.  Cottam,  and  to  be 
disposed  of  according  to  the  order  of  Messrs.  Cottam,  though 
in  fact  being  the  goods  of  the  plaintiffs,  can  be  held  liable 
to  the  plaintiffs  for  disposing  of  them  upon  the  order  of 
Messrs.  Cottam.  I  am  of  opinion  that  they  cannot;  they 
dealt  with  the  goods  in  the  ordinary  course  of  their  business 
as  dock  proprietors  and  warehousemen,  and  in  the  manner 
and  for  the  purpose  for  which  they  were  deposited  with 
them.  It  is  doubtless  true,  as  was  pointed  out  by  Field,  J., 
in  his  judgment,  that  the  facts  of  the  present  case  are  in 
many  respects  different  from  those  in  Hollins  v.  Fowler  (*) ; 
indeed,  in  that  case,  it  was  held  that  there  had  been  a  con- 
version ;  but  adopting  the  general  views  expressed  by  Lord, 
508]  *then  Mr.  Justice,  Blackburn,  in  the  course  of  the 
answer  given  by  him  to  the  question  submitted  to  the  judges 
by  the  House  of  Lords,  I  can  arrive  at  no  other  conclusion 
than  that  the  defendants  have  not  in  the  present  case  been 
guilty  of  conversion. 

I  agree,  therefore,  with  Lord  Justice  Bramwell  in  holding 
that  the  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  plaintiffs :  Murray^  HutcJiins  &  Slirling. 
Solicitors  for  aefendants :  Freslijields  &  Williams. 

(>)  Law  Rep.,  7  H.  L.,  757. 

See  10  Eng.  Rep.,  37  note  ;   16  id.,  its  delivery  to  the  true  owner  (Price 

405  ;  19  id.,  242  note  ;  24  id.,  857  note  ;  t?.  Oswego  and  Syracuse  R.  R.  Co..  50 

25  id.,   514   note;    28  id.,   679  note;  N.    Y.,   213,  per'Orover,  J.,  p.    217). 

ante^  p.  298  note.  When  goods  are  safely  conveyed  to  the 

If  a  common  carrier  deliver  goods  to  place  of  destination  and  the  consignee 

a  wrong  person,  although  by  his  own  is  dead,  absent,  or  refuses  to  receive. 

Innocent  mistake,  or  by  his  being  im-  or  is  not  known,  and  cannot,  after  rea- 

posed  upon,  he  is  liable  to  the  true  sonable  diligence,  be  found,  the  carrier 

owner  for  the  value.     Such  wrongful  may  be  discharged  from  further  respon- 

delivery  is  treated  in  the  common  law  sibility  as  carrier,  by  placing  them  in  a 

as  a  conversion  of  the  property  (Story  proper  warehouse  for  and  on  account 

on  Bailments,  §§  545-6;    McEntee  v.  of  the  owner  (Fisk  «?.  Newton  (1  Den., 

New  Jersey  Steamboat  Co.,  45  N.  Y.,  45) :  but  until  discharged  in  that  man- 

34).     The  carrier  delivers  at  his  peril,  ner  his  responsibility  as  carrier  contiu- 

He  is  responsible  as  an  insurer.     His  ues  (Price  <).  R.  R.  Co.,  supra):  Bchew 

liability  differs  from  that  of  a  ware-  v.  Erie  R.  R.  Co.,  10  Hun,  499. 

houseman,  who  is  held  only  to  the  ex-  If  goods  are  shipped  by  the  owner 

ercise  of  proper  diligence  and  care  in  by  rail  to  his  own   address,  and   the 

the  preservation  of  the  property  and  agent  of  the  railway  company  delivers 
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the  same  to  an   unauthorized   person,  bill  he  had  obtained  from  the  common 

who  advances  the  freight  only,  trover  carrier,   whereupon  he  was  paid  for 

will  lie  against  the  carrier,  although  he  them   by  the  consignees.     Held,  that 

may  afterwards    make    arrangements  the  shipper  could  not  recover  from  the 

whereby  to  get  the  goods.     When  par-  carrier,  but  his  remedy  was  against  the 

ties  ship  fruit  trees  to  a  point  to  their  consignees:    Ryder  v.   B.  C,  etc.,  51 

own  address,  as  consignees,  the  carrier,  Iowa,  460. 

neither  at  common  law,   nor  by  the  I.  B.    received  an  order  for  goods 

statute,  is  authorized  to  place  the  trees  from  H.  H.,  whom  he  did  not  know, 

in  the  liands  of  a  stranger,  with  direc-  dated  at  St.  C,  a  town  of  8,000  inhab- 

tions  to  him  to  sell  enough  of  them  to  itants.     Upon  consulting  a  mercantile 

pay  the  charges  of  transportation,  and  directory  I.    B.  ascertained  that  a  sa- 

if  he  does  he  will  be  liable  in  trover  to  loon  keeper  of  good  mercantile  repute 

the  owner.      The    negligence  of   the  named  H.  H.  resided  there,  whereupon 

consignee  of  goods  to  call  for  the  same  he  sent  the  goods  by  the  defendant,  a 

and   pay  freight,  within   a  reasonable  common  carrier,   to  "  H.    H.,   St.  C., 

time  after  they  reach  their  destination,  Mo.,"  also  a  bill  of  lading  and  a  bill 

will  not  justify  the  carrier  in  deliver-  for  the  goods  by  mail  to  same  address, 

ing  the  same  to  an  unauthorized  per-  By  the  bill  of  lading,  if  the  goods  were 

son,  or  to  a  person  in  violation  of  the  not  removed  within  twenty-four  hours 

written  directions  of  the  owner.     The  after  arrival  at  St.  C,  defendant  was 

negligence  of  a  plaintiff,  which  will  liable  only  as  a  warehouseman.     At 

prevent  a  recovery  for  an  injury  sus-  the  date  of   these  transactions  there 

tained  by  reason  of   the  defendant's  were  two  men  in  St.  C.  calling  them- 

negligence,  must  be  such  as  contributes  selves  H.  H. — the  saloon  keeper,  and  a 

to  the  injury  complained  of — in  other  stranger  who  had  been  there   but   a 

words,  it  must  be  such  that,  by  the  short  time.      On  the    arrival  of   the 

usual    course    of    events,    the    injury  goods  the  defendant  notified  the  saloon 

would  result,  unless  without  the  inter-  keeper  H.  H.  of  their  arrival,  who  said 

vention  of  other  agencies  :    I.   &  St.  he  had   not  ordered  them  and  would 

L.  K.  K.  Co.  V.  Herndon,  81  Ills.,  144.  not  receive  them.     The  goods  were  re- 

If  goods  are  sent  by  a  common  car-  moved  to  the  warehouse  of  defendant, 

rier  to  be  delivered  to  A.,  the  carrier  is  Four  days  afterward  the  defendant,  the 

not  justified  in  delivering  tliem  at  the  stranger  H.    H.,   claimed    the    goods, 

store  of  B.,  although  A.   has  guaran-  Defendant's  agent  refused  to  deliver 

teed  the  rent  of  the  store  and  has  been  them,  although  they  had  heard  of  him 

compelled  to  pay  it :   Mahon  v.  Blake,  as  about  opening  a  store  there. 

125  Mass. ,  477.  He  produced  the  bill  of  lading  for 

A.,  falsely  representing  himself  to  them  and  delivered  it  to  the  defendant's 
be  a  member  of  a  firm,  bought,  in  the  agent,  who  took  his  receipt  for  the 
name  of  the  firm,  goods  from  B.  who  goods  and  delivered  them  to  him.  He 
sent  them  by  a  carrier  to  the  firm.  On  appeared  in  St.  C.  about  a  week  or  ten 
the  refusal  of  the  firm  to  receive  them  days  before  this,  registered  his  name 
A.  sold  them  to  C,  to  whom  they  were  as  H.  H.  at  a  hotel,  rented  a  store  by 
delivered  by  the  carrier  at  A.'s  request,  that  name,  and  employed  carpenters  to 
Held,  that  A.  had  no  title  to  the  goods,  fit  it  up,  who  went  to  work  there.  He 
and  that  an  action  for  their  conversion  sold  part  of  the  goods,  shipped  the  re- 
would  lie  by  B.  against  C,  although  mainder  to  himself  at  another  point 
the  latter  was  a  purchaser  in  good  and  left  St.  C.  The  goods  were  not 
faith  :  Moody  v.  Blake,  117  Mass,,  23.  paid  for.     I.  B.  sued  the  defendant  for 

Plaintiff  shipped  certain  hogs  by  de-  the  value  of  the  goods,  alleging  a  mis- 

fendant's  road,  prepaying  charges.     At  delivery. 

the    place  of    destination    they    were  Held,  that  there  was  no  misdelivery, 

taken  from  the  carrier  by  a  stranger  and  that  I.  B.  could  not  recoyer ;  that 

and  a  drayman  who  was  in  the  employ  the  liability  of  defendant  was  that  of  a 

of  the  consignees,  and  taken  by  them  warehouseman  ;  that  there  was  an  ex- 

to  the  consignees,  the  stranger  repre-  ercise  of  due  diligence ;  and  that  the 

senting  that  he  had  bought  tliem  of  the  plaintiffs  were  guilty  of  negligence  in 

consignors,  and  exhibited  an  expense  not  more  particularly  describing  the 
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business  or  address  of  tlie  person  to  collect  the  price  from  the  person  who 

^vhom  they  intended  to  sell.  received  the  coal,  bat  failed  and  sued 

A  warehouseman  who  uses  due  dili-  defendant, 

gence  is  not  liable  to  the  consignor  as  Held,  that  if  defendant  was  thrown 

for  a  conversion,  in  case  of  misdeliverj',  off  his  guard,  or  suffered  bv  the  acta  of 

where  the  misdelivery  is  superinduced  the  general  agent  or  by  his  delay  in 

by  the  laches  of  the  consignor,  and  the  informing  him  of  the  error  plaintiffs 

question  of  diligence  is  one  for   the  could  not  recover:    Philadelphia,  etc., 

jury  :   Bush  «.   St.  Louis,  etc.,  3  Mo.  v.   O'Donnell,   34   Leg.    Int.,    194,   12 

App.  Rep..  62.  Phila.  Kep.,  213.  Com.  PI. 

See  ante,  p.  205  note.  An  allegation  that  a  common  carrier 

Where  a  box,  improperly  directed,  agreed  **to  deliver  to  E.  T.  Learned" 
was  delivered  to  a  railroad  company  for  certain  goods,  is  supported  by  evidence 
transportation,  and  was  safely  carried  that  the  carrier  clearly  understood  him 
to  its  destination,  and  there,  after  hav-  to  be  the  person  for  whom  the  goods 
ing  been  securely  kept  for  two  months  were  intended,  although  the  name 
and  due  diligence  exercised  to  ascer-  marked  thereon  was  "  E.  D.  Learned:" 
tain  the  consignee,  was  delivered  by  Malion  v.  Blake,  125  Mass.,  477. 
reason  of  the  improper  direction  to  the  While  property  remains  in  posses- 
wrong  person,  the  company  was  not  lia-  sion  of  a  fraudulent  vendee,  the  sale 
ble  for  the  loss :  Lake  Shore  and  may  be  avoided  by  the  vendor,  but  if 
Mich.  South.  R.  R.  Co.  u.  Hodapp,  83  the  fraudulent  vendee  sell  and  transfer 
Penn.  St.  R.,  22.  the  same  to  an  innocent  third  person. 

Defendant    was  captain  of    one  of  for  valuable  consideration,  such  sale 

plaintiff's  barges,  and  by  mistake  de-  will  vest  the  purchaser  under  it  with 

livered  a  load  of  coal  to  the  wrong  per-  the  title  which  the  claim  of  the  origi- 

Bon.     The  general  agent  of  plaintiffs  nal  vendor  cannot  defeat :    Hawkins  v. 

discovered  the  error  and  undertook  to  Davies,  8  Baxter  (Tenn.),  500. 


[6  Queen's  Bench  Division,  616.] 

Feb.  28,  1881— (C.A.),  Q.B.D. 

[IN  THE  COURT  OF  APPEAL.] 

616]  *McCoLLiN  V.  Gilpin  and  Others. 

Company,  Loan  to — Agreement  signed  by  Directors —  Whether  Directors  personally 

liable. 

By  agreement  between  the  T.  Company  and  the  plaintiff,  the  defendants,  describ- 
ing themselves  as  *'  we  the  undersigned,  three  of  the  directors,"  agreed  to  repaj'  £5(H) 
advanced  by  the  plaintiff  "  to  the  company,"  and  assigned  to  the  plaintiff  as  eecn- 
rity  for  the  advance  certain  "  machines  and  tools,"  wiiich  were  the  property  of  the 
company : 

Held,  after  hearing  parol  evidence  to  explain  the  ambiguity  of  the  agreement,  that 
the  defendants  were  personally  liable  to  repay  the  £500. 

Appeal  by  the  defendants  from  the  decision  of  Lnsh,  J., 
on  farther  consideration  (*),  that  the  defendants  were  per- 
sonally liable  to  the  plaintiff  upon  the  following  agreement : 

**  Agreement  between  the  Tunbridge  Iron  and  Boiler 
Works  Company,  Limited,  of  the  one  part,  and  William 

(')  6  Q.  B.  D ,  390 ;  ante,  p.  348. 
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McCoUin,  Esq.,  of  Hull,  on  the  other  pajt.  In  considera- 
tion for  tlie  advance  of  the  snm  of  £600  paid  by  the  said 
William  McCoUin,  Esq.,  to  *the  said  company,  we,  [517 
the  undersigned,  three  of  the  directors  of  the  said  company, 
hereby  agree  to  repay  the  said  sum  of  £500,  with  interest  at 
the  rate  of  5  per  cent,  per  annum,  in  six  calendar  montlis 
from  the  date  hereof.  And  we  do  hereby  assign  to  the  said 
William  McCollin,  as  security  for  the  said  advance  of  £500, 
the  machines  and  tools  as  invoiced  to  him  3d  June,  1878, 
the  machines  to  be  delivered  in  the  same  condition  for 
working  as  they  are  now.  And  the  said  William  McCollin 
hereby  agrees  not  to  remove  the  said  machines  and  tools 
from  their  present  position,  except  in  default  of  the  repay- 
ment of  the  said  sum  of  £500,  with  interest  at  the  rate  of  5 
per  cent,  per  annum,  at  the  expiration  of  six  months  from 
the  present  date. 

''  As  witness  our  hands  this  5th  day  of  June,  1878.'^ 

This  document  was  signed  by  the  defendants  and  by  the 
plaintiff,  but  not  sealed  with  the  seal  of  the  company.  The 
machines  and  tools  therein  mentioned  were  the  property  of 
the  company. 

The  plaintiff  having  sued  the  defendants  for  money  lent, 
the  action  was  tried  before  Lush,  J.,  without  a  jury,  at  the 
Leeds  spring  assizes,  1880,  and  he,  after  further  consider- 
ation, gave  judgment  for  the  plaintiff,  from  which  the  de- 
fendants appealed. 

Wills,  Q.C.,  and  Lockwood,  for  the  defendants,  cited  Ma- 
gee  V.  Atkinson  (*) ;  Hall  v.  Ashurst  (•) ;  Agar  v.  AiJiencBum 
Life  Insurance  Company  {^)\  Burr  ell  \.  Jones  {^)\  Lind- 
ley  on  Partnership,  vol.  i,  p.  263 ;  Brice  on  Ultm  Vires, 
pp.  637,  639. 

Cave,  Q.C.,  and  Dodd,  for  the  plaintiff,  cited  Paicev. 
Walkei'  Q ;  Miller  v.  Thompson  (•) ;  Lindus  v.  Melrose  (') ; 
Kay  v.  Johnson  {") ;  Des  Landes  v.  Gregory  i^). 

Tup:  Court  (Bramwell,  Baggallay,  and  Brett,  L.  JJ.,)  re- 
ferring to  MacdonaM  v.  Jjongbottomi^'')  and  Acebal  v. 
L€vy{''),  observed  *that  parol  evidence  was  admissible  [518 
and  desirable  to  explain  the  ambiguity  of  the  agreement.  In 
preference,  however,  to  ordering  a  new  trial,  they  directed 
certain  witnesses  on  either  side  to  attend  for  examination 

(»)  2  M.  A  W.,  440.  C)  3  H.  A  N.,  177;  27  L.  J.  (Ex.),  326. 

(*)  1  C.  A  M.,  714.  (»)  2  H.  &  M.,  118. 
(»)  8    C.    B.    (X.S.),    726 ;    27    L.   J.         (»)  2  E.  4  E.,  602. 

(C.P.),  95.  m  1  E.  <ft  E..  977 ;  28  L.  J.  (Q.B.),  293  ; 

(*)  H  B.  &  Aid.,  47.  affirmed  by  Exchequer  Chamber,  29  L.  J. 

(»)  Law  Rep.,  6  Ex.,  173.  (Q.B.),  256. 

(«)  3  M.  «fe  G.,  570.  (")  10  Bing.,  376.    * 
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before  the  court  .itself,  and  after  hearing  such  witnesses, 
gave  judgment  for  the  plaintiff. 

Appeal  dismissed. 

Solicitor  for  plaintiff :  E.  Juices,  for  Laverack,  Hull. 
Solicitors  for  defendants :  Torr  <£  Co.,  for  Wells  &  Hind, 
Nottingham. 

See  ante,  pp.  851,  567  notes.  The    plaintiff   must    show    affirma- 

He  is  not  liable  upon  the  contract,  tively  his  want  of  authority:    Noe  e. 

but  only  for  fraud,  or  upon  an  implied  Gre^ry,  7  Daly,  283  ;  Algie  c.  Wood, 

warranty  of  authority:  Noe«.  Gregory,  43  1^.  Y.  Super.  Ct.  R.,  46. 
7  Daly,  283. 


[6  Queen's  Bench  Division,  640.] 
March  18,  1881— Q.B.D. 

540]  *BowyKAR  V.  Pawson. 

Set-off — Liability  of  Surety — Debt  due  to  PrincipaL 

Action  on  a  covenant  to  pay  all  liabilities  which  the  plaintiff  might  incur  under  a 
deed  of  assignment  made  betWeen  the  plaintiff  and  other  parties.  The  defendant 
pleaded  that  tlie  covenant  was  the  joint  and  several  covenant  of  himself  and  one 
\Vilson,  and  that  before  action  the  plaintiff  was  indebt4*d  to  Wilson  in  an  amount 
exceeding  the  plaintiff's  claim  against  the  defendant ;  and  that  Wilson  had  assigned 
the  plaintiff's  debt  to  himself  and  the  defendant  in  equal  sharc*s  as  tenant:)  in 
common,  ^s  to  one  half  of  the  plaintiff's  claim  the  defendant  claimed  to  set  off 
one  half  of  the  debt  so  assigned,  and  as  to  the  other  half,  the  defendant  said  that  he 
was  entitled  to  be  exonerated  by  his  co-surety  Wilson.  an<]  to  call  upon  him  to  con- 
tribute in  equal  shares  to  the  payment  of  the  plaintiff's  claim,  and  was  entitled  to 
set  off  the  share  remaining  vested  in  Wilson  against  this  part  (»f  the  plaintiff's  claim: 

Held,  by  Watkin  Williams  and  Mathew,  JJ.,  that  the  defence  was  no  answer  to  the 
plaintiff's  claim. 

Demurrer  to  a  statement  of  defence  by  way  of  set-oflf 
and  counter-claim. 

Tlie  statement  of  claim  alleged  that  by  deed  of  the  6th  of 
June,  1879,  the  defendant  covenanted  with  the  plaintiff  to 
pay  and  discharge  all  liabilities  which  the  plaintiff  had  in- 
curred, or  might  thereafter  incur  or  be  liable  for,  under  a 
deed  of  arrangement  of  the  20th  of  August,  1878,  made  be- 
tween Myers  Brothers  and  the  plaintiff.  It  alleged  that  the 
plaintiff  had  incurred  such  liabilities  and  a  default  by  the 
defendant  in  paying  and  discharging  the  same. 

The  material  parts  of  the  statement  of  defence  were  as 
follows: 

2.  The  deed  of  the  6th  of  June,  1879,  mentioned  in  para- 
graph 1  was  made  between  the  plaintiff  and  the  defendant, 
together  with  Samuel  Wilson  and  John  Vowler,  and  was  for 
the  purpose,  amongst  other  matters,  of  releasing  the  plain- 
tiff from  certain  liabilities  incurred  by  him  on  behalf  of  a 
partnership  tiien  existing  between  him  and  Vowler,     The 
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consideration  for  this  release  was  tliat  the  plaintiff  had 
agreed  to  retire  from  the  business,  leaving  the  same  to  be 
carried  on  by  Vowler  alone. 

3.  The  defendant  accordingly,  with  Wilson  and  Vowler, 
entered  *into  a  joint  and  several  covenant  to  pay  and  [541 
discharge  all  the  claims  and  liabilities  of  the  plaintiff  as  men- 
tioned in  the  statement  of  claim. 

8.  By  way  of  set-off  and  counter-claim  the  defendant  says 
that  before  the  commencement  of  this  action  the  plaintiff 
was  indebted  to  Wilson  in  the  sum  of  £811  paid  by  him  for 
the  plaintiff  at  his  request  in  respect  of  a  debt  due  from 
the  plaintiff  to  the  Royal  Exchange  Assurance  Company. 
And  by  an  indenture  made  on  the«8thday  of  November, 
1880,  Wilson,  in  consideration  of  the  payment  to  him  by 
the  defendant  of  the  sura  of  £871  6s.  2d,,  assigned  the  said 
sum  of  £811,  with  interest,  to  himself  and  the  defendant  in 
equal  shares  as  tenants  in  common. 

9.  In  respect  of  a  moiety  of  the  plaintiff's  claim,  the  de- 
fendant says  that  the  share  of  the  said  sum  of  £811  with 
interest  so  assigned  to  him,  is  in  excess  of  a  moiety  of  the 
plaintiff's  claim.  In  respect  of  the  other  moiety  of  the 
plaintiff's  claim,  the  defendant  says  that  he  is  entitled  to  be 
exonerated  by  his  co-surety,  Wilson,  and  to  call  upon  him 
to  contribute  in  equal  shares  to  the  payment  of  the  plain- 
tiff's claim,  and  says  that  the  share  of  the  sum  of  £811  and 
interest  remaining  vested  in  Wilson  is  in  excess  of  the  other 
moiety  of  the  plaintiff's  claim. 

10.  The  defendant  claims,  therefore,  to  set  off  the  two 
moieties  of  the  said  sum  of  £811  with  interest,  against  the 
two  moieties  of  the  plaintiff's  claim,  if  any. 

March  15.  Oore,  for  the  plaintiff:  This  is  an  attempt 
made  after  action  to  set  off  claims  due  from  the  plaintiff  to 
another  person  against  the  plaintiff's  demand,  and  there  is 
no  authority,  either  in  law  or  equity,  for  such  a  course. 

Casile,  for  the  defendant :  The  debt  due  from  the  plain- 
tiff has  been  assigned  to  the  defendantand  Wilson.  As  to 
one  moiety  of  this,  the  defendant  could,  on  notice  of  the 
assignment,  bring  an  action,  but  he  could  plead  an  equi- 
table set-off  without  notice.  As  to  this  half,  Wilson  is  in 
the  position  of  a  trustee  for  the  plaintiff,  and  Cochrane  v. 
Green{')  is  an  authority  that  where  the  defendant,  through 
a  trustee,  has  a  money  demand  against  the  plaintiff,  which 
but  for  the  intervention  of  the  trustee  would  have  consti- 
tuted *a  good  legal  set-off,  he  can  plead  it  as  an     [54-2 

(')  9  C.  B.  (N.S.).  448 :  ;^0  L.  J.  (C.P.),  91. 

29  Eng.  Rep.  89 
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equitable  setoff.  As  to  the  other  half,  suppose  the  defend- 
ant pays  in  this  action  the  demand,  he  will  lose  his  remedy 
against  Wilson,  who  will  claim  that  the  action  should  have 
been  defended  on  the  ground  of  Wilson's  set-off  against  the 
plaintiff:  Bechervaise  v.  Lewis {^),  The  surety  when  sued 
is  entitled  to  shelter  himself  behind  his  principal:  fare 
Moreleij  Green  Coal  and  Coke  Co,,  Limited,  Barretts 
Case  (No.  2)  {'). 

Gore,  in  reply:  In  BecJiervaise  v.  Lewis  {')  there  were 
three  elements  which  are  wanting  here.  The  plaintiff  there 
withdrew  the  very  money  which  was  intended  to  meet  the 
liability  for  which  the  defendant  made  himself  surety.  The 
claim  and  set-off  arose  out  of  the  same  transaction,  and  in 
this  case  it  is  not  a  question  of  set-off,  as  the  release  may 
contain  something  which  raises  a  claim  to  unliquidated 
damages :  Hardcastle  v.  Nether  wood  {^) ;  Morley  v.  Inglis  (*); 
Bellas  V.  Neptune  Marine  Insurance  Co,  ('). 

Cur.  ado,  vuU. 

March  18.  The  judgment  of  the  Court  (Watkin  Williams 
and  Mathew,  J  J.,)  was  delivered  by 

Mathew,  J.:  In  this  case,  the  plaintiff,  by  his  statement 
of  claim,  sought  to  recover  from  the  defendant  the  sum  of 
£684  14^.  5d.  with  interest,  under  the  covenant  of  the  de- 
fendant contained  in  a  deed  of  the  6th  of  June,  1879.  The 
defendant  by  his  statement  of  defence,  which  has  been 
amended  by  consent  in  the  course  of  the  argument,  alleged 
that  the  deed  of  the  6th  of  June,  was  made  between  the 
plaintiff  and  the  defendant,  together  with  Wilson  and  Vow- 
ler,  and  was  for  tiie  purpose,  amongst  other  matters,  of  re- 
leasing the  plaintiff  from  certain  liabilities  incurred  by  him 
on  belialt  of  a  partnership  then  existing  between  him  and 
Vowler,  under  the  name  of  the  Canning  Town  Ironworks 
Company,  the  consideration  for  the  release  being  that  the 
plaintiff  had  agreed  to  retire  from  the  business,  leaving  the 
same  to  be  carried  on  by  Vowler  alone;  and  in  another 
paragraph,  that  the  defendant  accordingly,  with  Wilson  and 
543J  Vowler,  entered  into  a  joint  and  *several  covenant 
to  pay  and  discharge  all  the  claims  and  liabilities  of  the 
plaintiff  as  mentioned  in  the  statement  of  claim.  Then,  by 
wav  of  set  off  and  counter-claim,  the  defendant  said  that 
before  the  commencement  of  the  action  the  plaintiff  was 
indebted  to  Wilson  in  the  sum  of  £811,  paid  by  him  for  the 
plaintiff  at  his  request  to  the  Royal  Exchange  Assurance 

(')  Law  Rep.,  7  C.  P.,  372 ;  2  Eng.  Rep.,         (3)  5  B.  &  Aid.,  93. 
684.  {*)  4  Bins;.  N.  C,  58. 

(^)  4  De  G.  J.  it  S ,  756.  (»)  5  C.  i\  D.,  ^i. 


Vol,  VI.]  QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  707 

Q.B.D.t  Bowyear  v.  Pawson.  1881 

■  -  ■*  - 

Company,  and  that  on  the  8th  of  November,  1880,  Wilson 
by  deed,  assigned  tlie  amount  of  this  debt  and  interest  to 
liimself  and  the  defendant  in  equal  shares  as  tenants  in 
common.  In  respect  of  one  moiety  of  the  plaintiff's  claim 
the  defendant  alleged  that  his  share  of  this  £811  was  in  ex- 
cess of  that  moiety,  and  in  respect  of  the  other  moiety  that 
lie  was  entitled  to  be  exonerated  by  his  co-surety  Wilson, 
and  to  call  npon  him  to  contribute  in  equal  shares  to  the 
payment  of  the  plaintiff's  claim,  and  that  Wilson's  share  of 
the  £811  and  interest  was  in  excess  of  this  other  moiety  of 
the  plaintiff's  claim*.  The  defendant  claimed  to  set  off  these 
two  moieties  of  the  £811  and  interest  against  the  two  moie- 
ties of  the  plaintiff's  claim. 

It  was  argued  for  the  defendant,  with  respect  to  the  first 
moiety  of  the  plaintiff's  claim,  that  the  defendant  was  en- 
titled to  set  off  a  moiety  of  the  sum  of  £811  in  respect  of 
which  it  was  alleged  that  the  defendant  and  Wilson  were 
entitled  to  be  paid  by  the  plaintiff.  In  other  words,  it  was 
said,  that  if  A.  was  entitled  to  be  paid  a  sum  of  money  by 
B.,  the  latter  could  set*off  in  equity  his  share  of  a  debt, 
whether  legal  or  equitable,  which  A.  owed  to  him  and  an- 
other or  others.  It  was  not  contended  that  any  provision  in 
the  rules  framed  under  the  Judicature  Acts  applied  to  tho 
case,  but  it  was  urged  that  it  was  rt^asonable  and  equitable 
to  allow  the  set-off.  It  seems  to  us  not  to  be  either  reason- 
able or  equitable.  For  in  such  a  case  A.  might  reasonably 
say  that  when  B.  and  the  person  or  persons  alleged  to  have 
a  claim  against  him  choose  to  sue  him,  he  would  be  pre- 
pared witii  his  defence,  but  that  B.  had  no  right  to  mix  up 
the  separate  transactions  between  him  and  A.  with  other 
and  independent  transactions  in  which  B.  had  only  a  joint 
interest. 

Then  as  regards  the  other  moiety,  the  defendant's  conten- 
tion is  ingenious,  but  it  seems  to  us  hopeless.  The  defend- 
ant, admitting  his  liability  to  the  plaintiff,  alleges  that  if  he 
paid  the  plaintiff  he  would  be  entitled  to  call  on  Wilson  to 
contribute  a  moiety  of  tiie  *debt  and  that  Wilson  [544 
has  a  set-off  in  respect  of  that  moiety  against  the  plaintiff. 
But  the  defendant  does  not  show  that  he  had  any  right;  to 
call  on  Wilson  to  appropriate  the  debt  due  to  him  from  the 
plaintiff  to  the  exoneration  of  the  defendant,  nor  any  con- 
tract with  the  plaintiff  to  accept  a  set-off  of  Wilson's  debt 
as  a  discharge  of  the  defendant.  The  attempt  on  the  part 
of  the  defendant  to  establish  a  set-off  of  this  extraordinary 
kind  to  the  plaintiff's  claim  was  explained  by  what  was 
stated  in  the  course  of   the  argument,  vi?.;  that  after  the 
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commencement  of  the  action  the  defendant  had  obtained  an 
order  at  chambers  that  Wilson  should  be  added  as  a  co-de- 
fendant. It  would  seem  that,  with  a  view  of  meeting  the 
])hiintifFs  claim  against  both  defendants,  the  assignment  of 
the  8th  of  November,  1880,  had  been  executed.  The  order 
to  join  Wilson  as  a  defendant  was  subsequently  set  aside  by 
the  court,  and  the  pleadings  in  this  action  represent  tlie 
effort  of  the  defendant  to  avail  himself  of  the  assignment, 
as  if  Wilson  were  still  a  party  to  the  action.  It  would 
seem  that  the  defendant  has  sought  to  treat  his  joint  and 
several  covenant  with  the  plaintiff  as  if  it  were  joint  only. 
This  attempt  must  fail  for  the  reason  that  the  defendant's 
covenant  is  several  as  well  as  joint.  We  are  of  opinion 
that  the  demurrer  to  the  statement  of  defence  must  be 
allowed. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff:  Harpei\  Broad  <£•  Battcock, 
Solicitor  for  defendant:  C.  A.  Curwood, 

• 

See  Borries  iJw  Imperial,  etc.,  7  Eng.  one    really   owninsr  the    goods    sold: 

R.,  138.  Lewis  u.  Park,  53  Verm..  336. 

In  New  York,  one  defendant  against  Where  one  of  two  partners  being  in- 
-whom  a  several  judgment  may  be  ren-  debted  to  the  firm,  gives  his  note  to  the 
dered,  may  set  off  a  claim  in  his  favor  other  for  his  proportion  of  the  debt,  it 
against  the  plaintiff:  Bathgate  v.  Has-  is,  in  effect,  a  division  of  so  much  of 
kin.  59  N,  Y., 533, 537-9  ;  Taylors.  Root,  the  firm  property  ;  the  note  is  the  indi- 
4  Keyes,  335,  4  Abb.  App.  Cas.,  383;  vidual  property  of  the  partner  receiving 
Parsons  v.  Nash,  8  Ilow.  Pr.,  454;  it,  and  as  such  is  a  proper  counter-claim 
Perry  v.  Chester,  12  Abb.  (N.S.),  131  ;  or  set-off  in  an  action  upon  a  bond  ex- 
Read  tj.  Jaudon,  35  How.  Pr.,  803;  ecuted  upon  dissolution  of  the  firm,  by 
Merrill  v.  Green,  06  Barb.,  582,  55  the  payee  of  the  note  to  the  maker, 
N.  Y.,  270;  Vose  v.  Briggs,  30  Barb.,  conditioned  for  the  payment  of  the  part- 
477,  affirmed  15  N.  Y.,  477  ;  Newell  v.  nership  debts :  Merrill  v.  Green,  55 
Washburn,  22  Barb.,  647  ;  Schubert  v.  N.  Y.,  270.  affirming  66  Barb.,  582. 
Harkan,  34  id.,  447.  A  surviving  partner,   in  an   action 

See  Lewis  c   Acker,  11  How.   Pr.,  against  himself  to  recover  a  debt  which 

103  ;  Simson  v.   Hart'  14  Johns.,  62  ;  he  individually  incurred,  can  pet  off  a 

Mitchell   V.    Oldfield,   4   T.    R.,    163;  claim  of  the  firm  against  the  plaintiff : 

Graves    v.    Woodbury,    4    Hill,    659;  Johnson  t?.  Kaiser,  40  N.  J.  L.,  286. 
South  v.  Tanner,  2  Taunt.,  254  ;  Wil-         Where  one  defendant  is  sued  upon 

Rams  ?J.  Allen,   7  Cow.,  316;  Scott  ©.  an  individual  liability  he  cannot  set  up. 

Shears,   9   Cusli.,   504;  Minor  v.   Me-  as  a  counter-claim,  a  claim  which  he 

chanics,  etc. ,  1  Peters,  73-4  ;  Carter  p.  liolds  jointly  with  another  against  the 

Hope,  10  Barb.,  180;   Hess  i'.  Fox,  10  plaintiff:    Baldwin  t,  Briggs,  51  How. 

WVud.,  430.  Pr.,  477,  53  id.,  80;  Baldwin   t.    Ber- 

So  in  Ohio:  Wagner  r.  Stocking,  22  rian,  Id.,  81  ;  Linderman  t>.  Disbrow, 

Ohio  St.  R.,  297.  31  Wise,  405. 

If  goods  be  nominally  sold  by  two        Where  defendants    are  jointly  and 

persons,  as  partners,  belong  in  fact  to  not  severally  liable,  one  cannot  set  off 

one,  when  the  two  sue  as  partners  for  a  demand  due  from  the  plaintiff  to  one 

tile  purchase  price,  the  debtor  may  in-  of   the   defendants  separately  :    Perry 

terpose  a  set  off  iu  his  favor  against  the  -p.  Chester,    12   Abb.    Pr.  (N.S.),  131  ; 
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Peabody  v.  Bloomer,  3  Abb.  Pr.,  3o3,  5  tli#*y  should  not  be  applied  on  the  note, 

Duer,  ()78  ;  National,  etc.,  v,  Boylan,  2  but  should  be  charged  to  Underwood 

Abb.  N.  C,  210.  and  credited  to  defendant  on  the  books 

A  separate  debt  due  B.  cannot  be  of  the  partnership,  which  was  done, 
allowed  as  a  set-off  to  the  joint  debt  Held,  that  the  referee  was  right  in  re- 
due  by  him  and  C.  to  A. :  Tyrell  «.  Tyr-  fusing  to  allow  these  payments  as  a 
ell,  54  Md.,  1G7.  setoff  against  the  note. 

In  a  proceeding  against  partners  to  Afterthetransferof  ihe  note  to  plain - 

compel   payment  of  moneys  in  their  tiff,    a  settlement  of  the  partnership 

hands   which  they  have  collected  as  transactions    between    defendant    and 

attorneys,  one  of  the  partners  cannot  Underwood  was  had.     Underwood  was 

set  oil  a  claim  due  to  him  individually  :  found   indebted  to  defendant  on  that 

Bowling  Green,  etc.,  64  Barb.,  14(5,  52  account;  such  indebtedness  was  unli- 

N.  Y.,  489.  quidated  at  the  time  of  the  purchase 

Joint  claims  in  favor  of  two  out  of  a  of  the  note  by  the  plaintiff,  and  it  re- 
number of  defendants  cannot  be  coun-  quired  an  accounting  to  liquidate  it. 
ter-claimed,  set  off  or  recouped,  when  Held,  that  the  amount  of  this  indebted- 
the  action  is  such  that  a  joint  judg-  ness  could  not  be  set  off  in  an  action 
ment  cannot  be  rendered  against  such  upon  the  note  :  Allgoever  v.  Edmunds, 
two  separately  from  the  others  :  Bock-  66  Barb.  579. 

over©.  Harris,  43 N.  Y.  Superior  Ct.  R.,  As  to  right  of  a  surety  to  interpose  a 

548.  counter-claim  in  favor  of  his  principal  : 

A  debt  owing  to  defendant  jointly  2  Eng.  Rep.,  687  note, 

with  another,  cannot  be  set  off  in  an  A  surety  cannot,  in  a  suit  to  which 

action  .upon  a  demand  against  th^  de-  his  principal  is  not  a  party,  avail  him- 

fendant  alone.     A  joint  debt  cannot  be  self  of  a  counter-claim  in  favor  of  the 

set  off  against  an  individual  one :  Camp-  principal  against  the  creditor  :  See  antCt 

bell  r.  Genet,  1  Hilton,  290.  p.  229  note. 

In  a  suit  by  A.,  defendant  cannot  set  Arkansas:   See  Marshall  v.    Sloan,, 

off  a  claim  against  A.  &  B.  as  partners,  26  Ark.,  513. 

though  growing  out  of  the  claim  sued  Massachusetts:  See  National,  etc., 

upon  by  A.:   Mynderse  v.   Stevens,   1  t.  Peck,  127  Mass.,  298. 

Lans.,  488;  Cummings  v.  Morris,  25  New   York:    Emery   v.    Baltz,    22 

N.  Y.,  625.  Hun,   484  ;   Lasher    v.    Williams,    55 

See  Walsh  v.  Ostrander,  22  Wend.,  N.  Y.,  619  ;  Coe  v.  Cassidy,  6  Daly,  241. 

178.  Pennsylvania  :  See  Domestic,  etc., 

One  defendant  may  set  off  his  indi-  t.  Laylar,  86  Penn.  St.  R.,  287. 

vidual    claim    against    a   joint    claim  West  Virginia;   B.  &  0.  R.   R.  c 

against  him   and   another:   Miller  v.  Bitner,  15  W.  Va.,  455  ;  Id.,  467. 

Kreiker,  2  Leg.  Chron.  Rep. ,  267,  76  In  an  action  between  co-sureties  for 

Penn.  St.  R.,  78.  contribution,  the  defendant  cannot  avail 

Where  a  partnership  contained  more  himself  of  an  indebtedness  of  the  plain- 

than  two  members  and  one  has  died,  tiff  to  the  principal  as  a  defence  :  Davis 

and  there  is  nothing  to  show  that  all  the  v.  Toulrain,  77  N.  Y. ,  280. 

rest  together  stood  as  one  partner  only,  If  the  principal   have  made  to  the 

a  balance  in  the  partnership  affairs  in  creditor,  or  a  co-surety,  any  payment 

favor  of  the  decedent  cannot,   in  an  or  given  him  any  security  for  the  debt, 

action  at  law,  be  offsej:  against  a  claim  it  seems  a  surety  could  -avail  himself 

against  his  estate  brought  by  the  sur-  thereof  :  Davis  t.  Toulmin,  77  N.  Y,, 

vivors  :  Elder's  Appeal,  39  Mich.,  474.  280  ;  antey  p.  239  note. 

The  defendant  and  Underwood  being  Where  one  holds  a  mortgage  on  real 

partners,  a  note  made  by  defendant  estate  to  secure  the  payment  of  money 

and  indorsed  by  Underwood,  but  given  owing  to  him  by  the  mortgagor,  and 

for    matters     unconnected    with     the  before  the  payment  of  the  money  se- 

partnership,  was  sold  to  plaintiff.     Pay-  cured  by  the  mortgage  the  mortgagee 

ments  were  made  to  plaintiff  by  defend-  becomes  indebted  to  the  mortgagor,  on 

ant,  at  the  request  and  for  the  benefit  book  account,  a  junior  incumbrancer, 

of  Underwood,  upon  an  agreement  be-  whether  general  or  specific  upon^the 

tween  Underwood  and  defendant  that  mortgaged  premises,  has  the  righ't  to 


710  QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  [Vol.  VI. 

1881  Midland  Insurance  Co.  v.  Smith.  Q.B.D. 


have  such  indebtedness  due  from  the  latter  has  a  perfect  ri£;ht  to  pav  him, 

mortgagee  to  the  mortgagor  applied  in  and  such   payment   will   be   valid,   if 

extinguishment  of  the  mortgage  debt.  made  while  he  is  without  notice  of  any 

This  right  of  the  junior  iucumbran-  equity  of  the  subsequent   mortgagee  ; 

cer  is  absolute,  and  in  general  is  not  and  payment  to  the  assignees  of  the 

subject  to  be  defeated  by  the  parties  to  prior  mortgagor  under  similar  circum- 

the  mortgage,  unless  there  are  equities  stances  will  be  equally  valid:  Prouty  c. 

in  favor  of  the  mortgagee  which  should  Price,  50  Barb.,  344. 

operate  to  defeat  the  application  of  the  A  surety  may  take  an  assignment, 

rule.  from  his  principal,  of  a  claim  against 

But  where  the  balance  due  from  the  the  creditor  and  interpose  it  as  a  set- 
mortgagee  to  the  mortgagor  upon  ao-  off,  notwithstanding  an  attorney's  lien  : 
count  has  passed  to  the  assignees  of  the  Perry  v.  Chester,  30  N.  Y.  Superior  Ci. 
latter,  under  an  assignment  for  the  ben-  li.,  228. 

efit  of  creditors,  and  the  mortgagee  has,  A  surety  may  interpose  the  defence 

without  notice  of  a  subsequent  mort-  that  his  obligation  was  given  upon  cer- 

gage  given  by  the  mortgagor  to  another  tain  conditions  to  be  observed  by  the 

person  upon  the  same  premises,  settled  creditor,  which  he  has  not  performed  : 

with  such  assignees,  and  paid  such  bal-  Bookstaver  v.  Jayne,  00  N.  Y.,  146. 

ance  of  account  over  to  them,  the  junior  The  principal  debtor,  though  the  ob- 

mortgagee  has  no  right  to  have  such  ligation  be  joint  and  several,  may  inter- 

indebteduess  of  the  mortgagee  to  the  pose  a  counter-claim  in  his  favor  against 

prior  mortgagor  applied  in  extinguish-  the  creditor:  Norris  u.  Sharp,  65  Ind., 

ment  of  the  ])rior  mortgage.  47  ;  Himrod  v.   Baugh,  85  Ills.,  435  ; 

While  the  prior  mortgagor  holds  the  Waterman  t.  Clark,  70  id.,  428. 
demands  aguiuet  the  mortgagee,   the 


[6  Queen's  Bench  Division,  661.] 
March  23,  1881— Q.B.D. 

561]       *TiiE  Midland  Insurance  Company  v. 

Smith  and  Wife. 

J**ire  Insurance — Loss  occasioned  by  the  feionioua  Ad  of  the  Wife  of  the  Anured — 
Right*  of  ifie  Insurer — Bisks  covered  by  Policy — Felony — Action  mainlainabU  ttUhoml 
shoiciny  that  Felon  prosecuted. 

An  influranee  company  granted  a  fire  policy  to  S.,  and  during  the  currency  of  the 
jK)licy  S.'s  wife  feloniously  hurnt  the  property  insured.  The  company,  not  admittinc^ 
any  claim  on  tiie  policy,  brought  an  action  against  S.  and  his  wife  for  the  damage 
done  by  the  net  of  the  wife: 

Held,  First,  that  the  action  could  not  be  maintained,  as  the  insurer  has  no  ric^hts 
other  than  those  of  his  a.«««urcd,  and  can  enforce  those  only  in  his  name  after  admit- 
ting the  claim  on  the  policy.  Secondly,  that  the  action  for  the  felony  if  it  were 
maintaiDable  was  maintainable  without  showing  that  the  felon  had  been  prosecuted. 

Semhle,  that  a  felonious  burning  by  the  wife  of  the  assured,  without  his  privitj*,  is 
covered  by  the  ordinary  fire  policy. 

Statement  of  claim  was  in  substance  as  follows: 
It  stated  that  the  plaintiffs,  by  a  policy  of  insurance, 
562]  agreed  *with  the  defendant,  Charles  Smith,  that  if 
certain  property  therein  described,  or  any  part  thereof, 
should  be  destroj^ed  or  damaged  by  fire  at  any  time  between 
the  21st  of  June,  1880,  and  the  24th  of  June,  1881,  the  plain- 
tiff^ would  make  good  such  loss  or  damage  to  an  amount 
not  exceeding  £200 ;  that  on  the  25th  of  October,  1880,  the 
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defendant,  Mary  Smith,  knowing  the  premises,  and  being 
bv  the  direction  and  With  the  consent  of  the  defendant, 
Charles  Smith,  in  sole  charge  and  control  of  the  dwelling 
liouse  in  which  tlie  goods  insured  were,  and  of  the  goods  so 
insured,  and  maliciously  purposing  and  intending  to  burn 
and  damage  by  lire  such  property  insured,  and  to  injure 
the  said  company,  and  to  create  a  claim  on  the  said  policy 
against  the  said  company,  wilfully  lit,  or  caused  to  be  lit, 
tires  in  the  said  dwelling  house,  and  thereby  caused  such 
property  insured  to  be,  and  the  same  was,  damaged  and  in 
part  destroyed  by  the  said  fires ;  that  the  defendant,  Charles 
Smith,  had  made  a  claim  upon  the  plaintiffs,  which  claim 
arose  from  the  said  acts  of  the  defendant,  Mary  Smith,  and 
that  by  means  of  the  premises  the  plaintiffs  had  incurred 
trouble  and  expense  in  investigating  the  said  claim,  and  bad 
b.ecome  liable  thereto,  if  any  such  liability  existed. 

The  plaintiffs  claimed  £150,  and  to  have  the  said  policy 
given  up  by  the  defendant,  Charles  Smith,  to  be  cancelled. 

Demurrer. 

March  22.     Dodd,  for  the  defendants. 
Waddy^  Q.C.,  and  Jackson,  for  the  plaintiffs. 
The  arguments  and  authorities  cited  appear  from  the 
judgment. 

March  23.  Watkin  Williams,  J.:  This  action  is  one 
of  an  extraordinary,  and  so  far  as  I  am  aware,  of  an  unpre- 
cedented character.  Tlie  questions  of  law  involved  in  the 
case,  which  was  argued  before  me  yesterday,  arise  upon  de- 
murrer to  the  statement  of  claim,  and  I  now  proceed  to  give 
judgment. 

Tlie  facts,  which  for  the  purposes  of  the  argument  are 
assumed  to  be  true,  are  as  follows  :  The  plaintiffs,  an  insur- 
ance company,  granted  to  the  defendant,  Charles  Smith,  a 
policy  of  lire  insurance,  dated  the  26th  of  June,  1880,  by 
which  they  agreed  with  him  that  if  certain  property  in  a 
certain  house  should  be  ^destroyed  or  damaged  by  [563 
fire  they  would  pay  or  make  good  all  such  loss  or  damage 
during  the  currency  of  the  policy.  The  defendant  Mary,  the 
wife  of  the  defendant  Charles  Smith,  having  been  left  by  him 
in  charge  of  the  house  and  property  insured  did,  with  the 
malicious  intention  of  destroying  the  insured  property  and  of 
injuring  the  insurance  company  and  of  creating  a  claim  upon 
the  policy,  wilfully  set  fire  to  and  destroy  the  house  and  the 
insured  property.  Charles  Smith,  the  assured,  then  made  a 
claim  upon  the  policy  against  the  company.  The  company 
thereupon  brought  this  present  action  against  Smith  and 
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his  wife,  to  recover  damages  for  the  loss  which  the  company 
alleged  they  had  sustained  or  might  sustain  through  the 
wrongful  and  felonious  act  of  the  defendant  Mary,  if  the 
defendant  Charles  made  good  his  claim  upon  his  policy. 

I  was  informed  in  the  course  of  the  argument,  although 
these  facts  do  not  appear  formally  before  me,  that  the  de- 
fendant Charles  had,  before  this  present  action,  brought  an 
action  against  the  company  upon  the  policy  to  recover  the 
amount  of  his  loss,  and  that  in  that  action  the  company  dis- 
puted their  liability  on  the  ground  that  the  loss,  having 
been  caused  by  the  arson  of  the  wife,  w^as  not  covered  by 
the  policy,  and  that  they  had  also  set  up  a  counter-claim 
for  damages  against  Smith  and  his  wife,  who  was  brought 
in  as  a  party  to  the  action  upon  the  same  ground ;  that  that 
action  went  down  to  trial,  and  that  the  learned  judge,  before 
whom  the  cause  came  on  for  trial,  adjourned  the  proceed- 
ings in  order  to  enable  the  company  to  test  the  validity  in 
law  of  their  contention  in  a  separate  and  distinct  manner  be- 
fore proceeding  to  try  the  question  of  arson.  The  present 
action  was  then  commenced.  The  questions,  however,  for 
determination  in  this  jiction  must  depend  exclusively  upon 
the  facts  set  forth  in  the  statement  of  claim,  and  the  issues 
of  law  raised  by  the  demurrer. 

The  company  in  support  of  their  case  started  with  the 
general  principle  that  "every  husband  is  liable  for  the 
wrongful  acts  of  his  wife,"  and  that  as  the  defendant  Mary 
had  wrongfully  injured  and  destroyed  the  insured  property, 
and  had  caused  the  damage  upon  which  a  claim  upon  the 
policy  had  been  based,  they,  as  the  insurers  of  the  property, 
had  a  right  to  sue  her  and  her  husband  for  the  damage  and 
564]  injury  so  done  bj'^  her,  and  not  the  less  so  *because 
the  husband  happened  to  be  himself  the  assured  whom  they 
had  agreed  to  indemnify.  In  substance,  the  contention  of 
the  company  came  to  this,  that  they  ought  not  to  be  called 
upon  to  pay  to  the  assured  the  amount  claimed,  without 
being  entitled  concurrently  to  claim  damages  from  him  for 
the  loss  caused  by  the  act  of  his  wife,  for  which  he  is  an- 
swerable. 

The  defendants,  by  their  demurrer  to  this  claim,  raised 
two  main  issues  of  law.  In  the  first  place  they  said  that 
the  company  were  not  in  a  position  to  maintain  any  action 
for  the  alleged  damage  done  to  the  goods,  because  they  were 
not  the  owners  of  the  goods,  nor  had  they  sufficient  interest 
therein  to  entitle  them  to  maintain  an  action ;  that  their 
only  right  as  insurers  would  be  to  avail  themselves  of  such 
rights  and  remedies  as  were  vested  in  their  assured,  after 
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tiiey  had  admitted  his  claim  and  been  subrogated  to  his 
lights  ill  relation  to  the  subject  of  insurance  ;  and  that,  even 
if  they  had  been  subrogated  to  the  rights  of  the  assured, 
tliey  could  only  sue  in  his  name  and  could  not  maintain  an 
action  in  their  own  name,  and  therefore  that  no  such  action 
could  be  maintained  in  the  present  case,  because  the  assured 
had  no  right  of  action  against  his  own  wife. 

In  the  next  place  the  defendants  contended  that  this  ac- 
tion being  based  upon  an  act,  which  on  the  face  of  the  state- 
ment of  claim  amounted  to  a  felony,  could  not  be  maintained, 
because  it  was  not  shown  that  the  rights  of  the  public  law 
had  been  vindicated  by  a  prosecution  of  the  felon. 

Upon  the  first  ground  of  demurrer  the  defendants  are,  in  my 
judgment,  clearly  entitled  to  judgment  both  upon  principle 
and  upon  authority.  It  appears  to  me  that  the  insurance 
company  have  no  right  ot  action  under  the  circumstances 
for  the  damage  done  to  the  goods  by  the  defendant  Mary. 
At  the  time  when  the  damage  was  done  to  the  goods  the 
company  had  no  property  or  interest  in  the  goods  sufficient 
to  sustain  any  action  for  damage  done  to  them  ;  no  right  or 
interest  in  the  goods  could  accrue  to  the  insurance  company, 
until  they  had  acknowledged  the  claim  under  the  policy, 
and  by  so  doing  entitled  themselves  to  the  benefit  of  any 
claims  and  causes  of  action  vested  in  the  assured;  but  it 
seems  that  even  up  to  this  moment  the  insurance  company 
dispute  the  claim  and  deny  the  right  of  the  assured  to  de- 
mand *an  indemnity  under  the  policy.  But,  further,  [565 
it  seems  to  me  equally  clear  that,  if  they  had  done  every- 
thing to  entitle  themselves  to  the  benefit  of  such  a  claim,  it 
could  only  be  enforced  in  the  name  of  the  assured  and  for 
the  purpose  of  enforcing  his  rights,  and  inasmuch  as  he 
could  have  no  such  claim  or  right  against  his  wife,  it  follows 
that  in  no  possible  view  of  the  case  is  the  plaintiffs'  claim 
sustainable.  The  case  of  Shnpson  v.  Burrell  (*)  is  in  point 
upon  this  question.  In  that  case  Burrell  was  the  owner  of 
two  ships,  one  of  which  negligently  ran  down  and  sank  the 
other  with  a  valuable  cargo.  Burrell's  underwriters  upon 
the  sunken  ship  paid  him  for  a  total  loss,  and  w^ere  so  sub- 
rogated to  all  his  rights.  A  claim  was  made  by  the  owners 
of  the  cargo  in  the  sunken  ship  against  Burrell,  as  the  owner 
of  the  ship  in  fault,  for  the  value  of  their  goods,  and  Burrell, 
as  the  owner  of  the  ship  in  fault,  paid  into  court  the  whole 
value  of  that  ship  at  £8  per  ton,  as  the  limit  of  his  liability 
under  ti)e  Merchant  Shipping  Acts,  to  be  ratably  divided 
among  all  who  had  sustained  loss  and  damage  by  the  ship 

{})  3  App.  Cas.,  279. 

29  Eng.  Rep.  90 
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being  negligently  run  down  and  sunk;  thereupon  Burrell's 
underwriters  upon  the  sunken  ship  who  had  paid  for  a  total 
loss  claimed  to  come  in  and  share  with  the  rest  the  money- 
paid  in  by  the  ship  in  fault;  but  the  House  of  Lords, 
reversing  the  decision  of  the  Lords  of  Session  in  Scotland, 
decided  that  they  had  no  such  right,  and  the  reasoning  in 
that  case  is  directly  applicable  to  the  present.  The  Lord 
Chancellor  Cairns  said,  ''The  view  of  the  Lord  President 
therefore  appears  to  be  that,  after  payment  by  the  under- 
writers as  on  a  total  loss,  there  is  effected  by  some  independ- 
ent operation  of  law  a  transfer  of  whatever,  if  anything,  can 
be  recovered  in  specie  of  the  thine  insured — and  by  reason 
of  the  transfer  of  the  thing  insured  an  independent  right  in 
the  underwriters  to  maintain  in  their  own  name,  and  without 
reference  to  the  person  assured,  an  action  for  the  damage  to 
the  thing  insured  which  was  the  cause  of  the  loss.  I  am  not 
aware  of  any  authority  for  the  view  of  the  case  thus  taken. 
1  know  of  no  foundation  for  the  right  of  the  underwriters, 
except  the  well  known  principle  of  law  that  where  one  per- 
son has  agreed  to  indemnify  another  he  will,  on  making  good 
the  indemnity,  be  entitled  to  succeed  to  all  the  ways  and 
566]  means  by  which  the  *person  indemnified  might  have 
protected  himself  against  or  reimbursed  himself  for  the  loss." 
Lord  Penzance  said:  "The  learned  counsel  for  the  un- 
derwriters contended  that  they,  by  virtue  of  the  policy 
which  they  entered  into  in  respect  of  this  ship,  had  an  inter- 
est of  their  own  in  her  welfare  and  protection,  inasmuch  as 
any  injury  or  loss  sustained  by  her  would  indirectly  fall 
upon  them  as  a  consequence  of  their  contract,  and  that  this 
interest  was  such  as  would  support  an  action  by  them  in 
their  own  names  and  behalf  against  a  wrongdoer.  This 
proposition  virtually  affirms  a  principle  which  I  think  your 
Lordships  will  do  well  to  consider  with  some  care,  as  it  will 
be  found  to  have  a  much  wider  application  and  signification 
than  any  which  may  be  involved  in  the  incidents  of  a  con- 
tract of  insurance.  The  principle  involved  seems  to  me  to 
be  this — that  where  damage  is  done  by  a  wrongdoer  to  a 
chattel,  not  only  the  owner  of  the  chattel,  but  all  those,  who 
by  contract  with  the  owner  have  bound  themselves  to  obli- 
gations which  are  rendered  more  onerous,  or  have  secured 
to  themselves  advantages  which  are  rendered  less  beneficial 
by  the  damage  done  to  the  chattel,  have  a  right  of  action 
against  the  wTongdoer,  although  they  have  no  immediate  or 
reversionary  property  in  the  chattel,  and  no  possessory  right 
by  reason  of  any  contract  attaching  to  the  chattel  itself, 
such  as  by  lien  or  hypothecation.     This,  I  say,  is  the  prin- 
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ciple  involved  in  tlie  respondent's  contention.  If  it  be  a 
sound  one,  it  would  seem  to  follow  tha't,  if  by  the  negli- 
gence of  a  wrongdoer  goods  are  destroyed,  which  the 
owner  of  them  had  bound  himself  by  contract  to  supply  to 
a  third  person,  this  person,  as  well  as  the  owner,  has  a  riglifc 
of  action  for  any  loss  inflicted  upon  him  by  their  destruc- 
tion. But  if  this  be  true  as  to  injuries  done  to  chattels,  it 
would  seem  to  be  equally  so  as  to  injuries  to  the  person. 
An  individual  injured  by  a  negligently  driven  carriage  has 
an  action  against  the  owner  of  it.  Would  a  doctor,  it  may 
be  asked,  who  had  contracted  to  attend  him  and  provide 
medicines  for  a  fixed  sum  by  the  year,  also  have  a  right  of 
action  in  respect  of  the  additional  cost  of  the  attendance 
and  medicine  cast  upon  him  by  the  accident?  And  yet  it 
cannot  be  denied  that  the  doctor  had  an  interest  in  his  pa- 
tient's safety.  In  like  manner  an  actor  or  singer,  bound  for 
a  term  to  a  manager  of  a  theatre,  is  disabled  *by  the  [567 
wrongful  act  of  a  third  person  to  the  serious  loss  of  the 
manager ;  can  the  manager  recover  damages  for  that  loss 
from  the  wrongdoer?  Such  instances  might  be  indefinitely 
multiplied,  giving  rise  to  rights  of  action  which  in  modern 
communities,  where  every  complexity  of  mutual  relations 
is  duly  created  by  contract,  might  be  botli  numerous  and 
novel."  See,  also,  the  cases  of  Randal  v.  Cockran{')\ 
North  of  Englandr  Insurance  Association  v.  Armstrong  (") ; 
•Stewart  v.  Greenock  Marine  Insurance  Co.  (') ;  Davidson 
V.  Casei^) ;  Mason  v.  Sainsburyi^) ;  Yates  v.  Whyte  (•). 

This  action  cannot  therefore  in  my  judgment  be  main- 
tained, nor  is  there  any  substantial  injustice  in  such  a  re- 
sult, because,  as  it  seems  to  me,  the  insurance  company  are 
in  this  dilemma ;  the  loss  and  damage  caused  by  the  wrong- 
ful act  of  the  wife  either  is  or  is  not  a  loss  which  the  com- 
pany have  agreed  to  indemnify  the  husband  against ;  now, 
if  it  is  such  a  loss,  an  attempt  by  the  company  to  enforce 
against  the  husband  a  return  indemnity  or  reimbursement 
is  at  variance  with  the  very  substance  of  their  undertaking 
to  indemnify  him  ;  if,  on  the  other  hand,  the  loss,  by  reason 
of  its  having  arisen  from  the  act  of  the  wife,  is  not  within 
the  risks  and  losses  covered  by  the  policy,  then  this  action 
is  as  wholly  misconceived,  unnecessary,  and  unfounded,  as 
if  the  loss  had  been  caused  by  any  other  risk  not  covered 
by  the  policy.  The  truth  is  that  the  real  and  substantial 
contention  on  the  part  of  the  insurance  company  is,  that 

(')  1  Ves.  Sen.,  97.  {*)  8  Price,  642. 

(«)  Law  Rep.,  6  Q.  B.,  244.  (»)  3  Donglas,  61. 

(»)  2  II.  L.  C,  169.  (•)  4  Bing.  N.  C,  272. 
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the  loss  in  question  having  been  caused  by  the  wilful  act  of 
the  wife  of  the  assured,  although  acting  without  the  privity 
of  her  husband,  is  not  a  loss  covered  or  insured  against  by 
the  policy.  That  question  might  be  raised  in  the  action 
brought  by  the  assured  against  the  company  upon  the 
policy,  but  it  does  not  arise,  and  indeed  could  not  be  raised, 
so  as  to  receive  a  binding  and  judicial  determination,  in 
such  an  action  as  the  present.  As  however  the  question  has 
been  fully  and  ably  argued  before  me,  and  as  the  parties 
have  expressed  a  desire  to  elicit  an  opinion  upon  the  point; 
I  have  no  hesitation  in  saying  that  it  appears  to  me  to  be 
jipon  principle  perfectly  clear  and  free  from  doubt  that 
such  a  loss  would  be  covered  by  an  ordinary  policy  against 
568]  *loss  caused  by  fire  ;  under  such  a  policy  the  com- 
pany would  be  liable  for  every  loss  caused  by  tire,  unless 
the  lire  itself  were  caused  and  procured  by  the  wilful  act  of 
the  assured  himself  or  some  one  acting  with  his  privity  and 
consent.  In  order  to  escape  from  responsibility  for  such  a 
loss  as  the  present  the  company  ought  to  introduce  into 
their  policy  an  express  exception. 

The  second  point  raised  by  the  demurrer,  namely,  that 
an  action  cannot  be  maintained  to  recover  damages  for  a 
wrongful  act  amounting  to  a  felony,  unless  the  public  right 
has  been  first  vindicated  by  a  prosecution  of  the  felon,  has 
in  the  present  view  of  the  case  ceased  to  be  material,  but  as 
the  case  may  go  to  the  Court  of  Appeal  I  think  it  better, 
not  to  pass  the  point  over  wholly  unnoticed. 

The  history  of  the  question  shows  that  it  has  at  different 
times  and  by  different  authorities  been  resolved  in  three  dis- 
tinct ways.  First,  it  has  been  considered  that  the  private 
wrong  and  injury  has  been  entirely  merged  and  drowned  in 
tlie  public  wrong,  and  therefore  no  cause  of  action  ever 
arose  or  could  arise.  Secondly,  it  was  thought  that, 
although  there  was  no  actual  merger,  it  was  a  condition 
precedent  to  the  accruing  of  the  cause  of  action  that  the 
public  right  should  have  been  vindicated  by  the  prosecution 
of  the  felon.  Thirdly,  it  has  been  said  that  the  true  prin- 
ciple of  the  common  law  is  that  there  is  neither  a  merger  of 
the  civil  right  nor  is  it  a  strict  condition  precedent  to  such 
right  that  there  shall  have  been  a  prosecution  of  the  felon, 
but  that  there  is  a  duty  imposed  upon  the  injiired  person, 
not  to  resort  to  the  prosecution  of  his  private  suit  to  the 
neglect  and  exclusion  of  the  vindication  of  the  public  law. 
In  my  opinion  this  last  view  is  the  correct  one  ;  and  I  shall 
now  shortly  refer  to  the  authorities  upon  each  view.  In 
support  of  the  first  view  is  the  declaration  of  the  judges  in 
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the  case  of  Higgins  v.  Butcher {')  in  the  year  1606.  The 
action  was  bronght  by  the  plaintiff  against  the  defendant 
for  damages  for  assaulting  and  beating  his  wife  to  death. 
In  the  report  in  Yelverton  it  is  stated  that  Tanfield,  J.,  with 
the  concurrence  of  Fenner  and  Yelverton,  said,  in  giving 
judgment  for  the  defendant,  that  "if  a  man  beat  the  ser- 
vant of  J.  S.  so  that  he  dies,  the  master  shall  not  have  an 
action  against  the  other  for  *the  battery  and  loss  of  [569 
service,  because  the  servant  dying  of  the  extremity  of  the 
battery  it  is  now  become  an  offence  to  the  Crown,  being  con- 
verted into  felony,  and  that  drowns  the  particular  offence 
and  private  wrong  offered  to  the  master  before  and  his  ac- 
tion is  thereby  lost."  The  report  in  Jfoy.  (•)  says,  "By  the 
court  that  action  will  not  lie,  for  the  King  only  is  to  punish 
felony  except  the  party  brings  an  appeal."  The  point, 
however,  was  not  strictly  necessary,  for  the  decision  of  the 
case,  because  the  action  was  personal  only  to  the  wife  and 
abated  with  her  death. 

In  MarJcham  v.  Cobbe  (*)  Sir  William  Jones,  in  1626,  held 
that  "after  conviction"  upon  an  indictment  "for  felony, 
the  action  did  not  lie  because  it  is  found  to  be  felony  by  the 
verdict  and  inquest,  and  the  party  shall  not  be  admitted 
now  to  make  that  trespass,"  but  Doderidge  and  Whitelock 
were  in  favor  of  the  plaintiff,  because  the  plea  did  not  aver 
that  the  plaintiff  had  given  evidence  upon  the  prosecution, 
§o  as  thereby  to  have  entitled  himself  to  restitution  upon 
conviction,  under  the  statute  21  Hen.  8. 

In  support  of  the  second  view  there  are  a  vast  number  of 
dicta  of  judges  of  the  highest  authority,  but  little  or  nothing 
of  decisive  authority.  In  Dawkes  v.  Cooeiieigh  (*),  in  1652, 
which  was  an  action  for  damages  after  the  conviction  of  the 
defendant  for  breaking  the  house  of  Dawkes  and  taking 
£250,  Ciiief  Justice  Roll,  denying  that  the  trespass  was 
drowned  in  the  felony,  said,  "This  is  after  conviction,  and 
so  is  here  no  fear  that  the  felon  shall  not  be  tryed  ;  but  if  it 
were  before  conviction  the  action  would  not  lye  for  the  dan- 
ger the  felon  might  not  be  tried,  and  there  is  no  inconven- 
ience if  the  action  do  lye." 

Sir  Matliew  Hale's  treatise  upon  the  pleas  of  the  Crown  (*), 
published  after  his  death  in  1681,  in  treating  of  the  three 
means  of  restitution  of  goods  stolen,  viz.,  1,  By  appeal  of 
robbery;  2,  By  statute  21  Hen.  8,  c.  11 ;  and  3,  By  course 
of  common  law,  says  of  the  last  that  after  conviction  trover 

(')  Yelv.,  89.  (»)  Sir  W.  Jones,  147;  Noy.,  82. 

(-)  Noy.,  18.  (<)  Stv.,  846. 

(»)  1  Hale,  P.  C,  646. 
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lies,  but  that  if  a  man  feloniously  steal  goods,  and  before 
prosecution  by  indictment  the  party  robbed  brings  trover,  it 
570]  li^s  not,  for  so  felonies  should  be  *liealed,  and  for 
this  he  cites  DawJces  v.  Coveneigh  {')  and  Marlcham  v. 
Cobbe  (")  above  referred  to: 

The  case  of  Hudson  v.  Leei^\  in  1589,  seems  to  be  a  still 
earlier  example  of  an  action  having  been  maintained  for  a 
felony.  In  Crosby  v.  Leng  (*),  decided  in  1810,  the  ptaintiflf 
brought  his  action  for  that  vtrhich  proved  to  be  a  felonious 
assault,  for  which  the  defendant  liad  been  previously  in- 
dicted, tried,  and  acquitted;  there  was  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  upon  the  ques- 
tion whether,  after  a^  acquittal,  an  action  lay,  and  Lord 
EUenborough,  in  giving  judgment  in  the  plaintiffs  favor, 
said,  "The  policy  of  the  law  requires  that  before  the  party 
injured  by  any  felonious  act  can  seek  civil  redress  for  it,  the 
matter  should  be  heard  and  disposed  of  before  the  proper 
criminal  tribunal,  in  order  that  the  justice  of  the  country 
may  be  first  satisfied  in  respect  to  the  public  offence — if  the 
acquittal  be  shown  either  in  pleading  or  by  evidence  to  have 
been  obtained  by  collusion  it  would  be  put  aside,  and  the 
objection  would  still  remain."  The  defendant,  howev**r, 
could  not  have  set  up  his  own  felony  by  way  of  plea  in  bar, 
as  was  decided  in  Lutterell  v.  Reynell  (*).  It  may  not  be 
immaterial  to  notice  that  in  the  year  1819,  by  statute  69  Geo. 
3,  c.  46,  the  writ  of  appeal  of  felony,  which  was  the  ancient 
process  by  which  the  private  suitor  sought  redress  for  his 
individual  injury,  was  abolished  on  account  of  the  op- 
pressive nature  of  the  proceedings  under  it.  In  the  case  of 
Gimson  v.  Wood/ull  (*),  which  was  an  action  of  trover  for  a 
mare  stolen  from  the  plaintiff  by  one  from  whom  the  defend- 
ant bought  her,  Chief  Justice  Best  nonsuited  the  plaintiff, 
saying,  "  I  am  of  opinion  that  the  plaintiff  has  done  nothing 
that  he  ought  to  have  done.  I  take  the  law  to  be  this, — you 
must  do  your  dnty  to  the  public  before  you  seek  a  benefit 
to  3''ourself,  and  then  there  is  no  necessity  for  a  civil  action." 
This  case,  which  was  decided  in  the  year  1825,  is  an  express 
decision  in  point,  but  it  was,  as  a  decision,  overruled  in 
White  V.  8pettigue{^).  In  1827  the  question  was  discussed 
in  the  Court  of  King's  Bench  in  the  case  of  Stone  v.  Marsh  (*), 
which  was  an  issue  out  of  Chancery  directed  to  try 
571]     *the  right  of  the  plaintiffs,  the  proprietors  of  some 

(0  sty.,  346.  («)  1  Mod..  282. 

(«)  Noy.,  82.  (•)  2C.  A  P.,  41. 

(3)  Rep.,  43a.  (')  13  M.  4  W.,  603. 

C)  12  East,  409.  (»)  6  B.  &  C,  551. 
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bank  stock,  against  tlie  defendants,  who  had  innocently  re- 
ceived the  proceeds  through  a  power  of  attorney  forged  by 
Fauntleroy  for  the  transfer  of  the  stock..  Lord  Tenterden, 
in  giving  judgment  in  the  plaintiff's  favor,  said,  '*Can  the 
House  set  up  this  felony  as  an  answer  to  the  plaintiff's 
claim  ?  In  general  a  man  cannot  defend  against  a  demand 
by  showing  on  his  part  that  it  arose  out  of  his  own  miscon- 
duct, according  to  the  maxim,  *"  Nenio  allegans  sudm  turpi- 
tudinem  est  audiendus,'*  There  is,  indeed,  another  rule  of 
the  law  of  England,  viz.,  that  a  man  shall  not  be  allowed  to 
make  a  felony  the  foundation  of  a  civil  action,  not  that  he 
shall  not  maintain  a  civil  action  to  recover  from  a  third  and 
innocent  person  that  which  has  been  feloniously  taken  from 
him,  but  that  he  shall  not  sue  the  felon,  and  it  may  be  ad- 
mitted that  he  shall  not  sue  others  together  with  the  felon 
in  a  proceeding  to  which  the  felon  is  a  necessary  party,  and 
wherein  his  claim  appears  by  his  own  showing  to  be  founded 
on  the  felony  of  the  defendant.  The  rule  is  founded  in 
public  policy,"  which  ''requires  that  offenders  against  tlio 
law  shall  be  brought  to  justice,  and  for  that  reason  a  man  is 
not  permitted  to  abstain  from  prosecuting  an  offender  by 
receiving  back  stolen  property  or  any  equivalent  or  compo- 
sition  for  a  felony  without  suit,  and  oi  course  cannot  be 
allowed  to  maintain  a  suit  for  such  a  purpose." 

In  1845  the  case  of  White  v.  Spettigue  (')  was  tried  before 
Lord  Cranworth.  This  was  an  action  of  trover  brought  by 
a  solicitor  against  a  bookseller,  who  had  innocently  pur- 
chased, and  afterwards  sold,  certain  books  which  had  been 
stolen  from  the  plaintiff.  The  learned  judge  told  the  jury- 
that  there  was  no  evidence  to  show  who  stole  the  books,  and 
the  property  in  the  goods,  being  originally  in  the  plaintiff, 
could  not  be  taken  out  of  him  by  any  act  of  a  third  party, 
and  he  directed  them  to  find  for  the  plaintiff,  unless  they 
believed  the  defendant  received  them  knowing  them  to  have 
been  stolen,  in  which  case  the  right  would  then  merge  in  the 
felony,  and  the  plaintiff  would  not  be  entitled  to  recover. 
The  jury  having  found  for  the  plaintiff,  the  defendant  moved 
for  a  new  trial -on  the  ground  of  misdirection,  citing  Gimson 
v.  WoodfulU^)  as  directly  in  point;  and  Lord  Cranworth, 
in  expressing  his  ^dissent  from  the  ruling  in  Gimson  [572 
V.  Woodfulli^)  as  being  too  general,  said  :  ''I  think  the  true 
principle  is,  that  where  a  criminal,  and  consequently  an 
injurious,  act  towards  the  public  has  been  committed,  which 
is  also  a  civil  injury  to  a  party,  that  party  shall  not  be  per- 
mitted to  seek  redress  for  the  civil  injury  to  the  prejudice 

(1)  13  M.  A  W.,  603.  C)  2  C.  A  P.,  41. 
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of  public  justice,  and  to  waive  the  felony  and  go  for  the 
conversion."  It  was  also  considered  that  under  the  pleas, 
which  were  not  guilty  and  not  possessed,  the  point  was  not 
open  to  the  defendant,  and  Lord  Cran worth  concluded  by 
saying,  "  With  respect  to  what  I  said  at  the  trial,  that  if  the 
defendant  had  been  the  guilty  receiver  of  the  books  he 
would  be  entitled  to  the  verdict,  I  must  retract  that  and  sus- 
pend my  judgment  on  that  point,  as  I  entertain  some  doubt 
whether  I  was  correct."  This  case,  although  it  overrules 
Oimson  v.  WoodfulU^)  as  a  decision,  leaves  the  point  under 
discussion  undetermined. 

The  next  reported  decision  seems  to  be  WellocJc  v.  Con- 
stantinef^)  in  1863.  That  was  an  action  by  the  plaintiff,  a 
young  woman,  "for  that  the  defendant  assaulted  and  forci- 
bly violated  her  person  and  debauched  her,  whereby  she 
became  pregnant."  The  case  came  on  for  trial  before  Wil- 
les,  J.,  when,  after  the  plaintiff's  evidence  proving  the  forci- 
ble connection,  it  was  objected  for  the  defendant  that  the 
action  was  not  maintainable,  and  the  learned  judge  so  ruled, 
stating  "if  a  rape  was  proved,  that  could  not  form  the  sub- 
ject of  a  civil  action,  but  the  plaintiff  must  proceed  crimi- 
nally, and  if  the  connection  took  place  with  the  consent  of 
the  plaintiff  no  action  would  lie."  KvwXe  nisi  for  a  new 
trial  having  been  obtained  was  afterwards  discharged,  Pol- 
lock, C.B.,  saying,  "The  ground  upon  which  the  nonsuit 
proceeded  was,  that  after  it  appeared  that  the  civil  wrong 
complained  of,  and  for  which  a  civil  remedy  was  sought  by 
action,  involved  a  charge  for  felony,  the  proper  course  was 
not  to  proceed  with  the  trial,  but  to  prosecute  for  the  crimi- 
nal offence."  Bramwell,  B.,  concurred,  but  Martin,  B., 
dissented  from  their  decision.  This  is  a  very  strong  and 
decisive  decision,  because,  bearing  in  mind  that  the  declara- 
tion stated  on  the  face  of  it  that  the  injury  complained  of 
amounted  to  a  felony,  and  the  only  plea  was  not  guilty, 
even  the  doctrine  of  merger  would  scarcely  seem  to  justify 
573]  a  judge  at  nisi  prius  in  nonsuiting  *a  plaintiti  upon 
the  mere  issue  of  not  guilty;  but  the  nonsuit  was  upheld  and 
the  decision  was  affirmed. 

The  question  arose  again  in  a  very  similar  form  in  the  case 
of  Wells  V.  Abrahams  in  1872  (').  This  was  an  action  of 
trover  for  a  brooch ;  pleas,  not  guilty  and  not  possessed  ;  at 
the  trial  before  Lush,  J.,  the  evidence  showed  a  felonious 
taking;  after  a  verdict  for  the  plaintiff,  the  defendant 
having  obtained  a  rule  nisi  for  a  new  trial  upon  the  ground 

(')  2  C.  &  p..  41.  («)  2  H.  A  C,  146  ;  82  L.  J.  (C.P.),  285. 

("•)  Law  Rep.,  7  Q.  B.,  554. 
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that  the  act  complained  oE  proved  to  be  a  felony,  and  there- 
fore that  the  action  would  not  lie,  this  rule  was  discharged 
upon  the  ground  that  the  judge,  as  a  mere  commissioner  of 
nisi  prius,  could  only  try  the  issues  joined,  and  had  no 
power  to  direct  a  verdict  for  the  defendant  against  positive 
and  affirmative  evidence  in  favor  of  the  plaintiflF.  Cock- 
burn,  C.J.,  said:  "No  doubt  it  has  been  long  established 
as  the  law  of  England  that  where  an  injury  amounts  to  an 
infringement  of  the  civil  rights  of  an  individual,  and  at  the 
same  time  to  a  felonious  wrong,  the  civil  remedy,  that  is, 
the  right  of  redress  by  action,  is  suspended  until  the  party 
inflicting  the  injury  has  been  prosecuted.  But  although 
this  is  the  rule,  it  becomes  a  diflferent  question  when  we 
have  to  consider  how  it  is  to  be  enforced.  It  may  be  that 
if  a  person  neglecting  his  duty  to  prosecute  for  an  offence 
committed  against  him  were  to  bring  an  action  instead  of 
prosecuting,  the  court  might  be  called  upon  to  intervene 
and  to  prevent  the  plaintiff  obtaining  by  judgment  and  exe- 
cution the  fruits  of  the  action  thus  improperly  brought." 
Lord  Blackburn  was  of  the  same  opinion,  and  said  :  "  While 
the  law  throws  the  prosecution  of  criminal  offences  on  pri- 
vate individuals,  it  may  be  in  some  cases  that  the  civil 
remedy  is  suspended  until  there  has  been  a  prosecution  for 
the  felony.  If  an  action  were  brought  against  a  defendant, 
and  it  was  stated  by  the  Attorney-General,  on  behalf  of  the 
Crown,  that  criminal  proceedings  were  pending,  and  the  ac- 
tion was  brought  with  an  intention  of  compromising  the 
felony,  the  court  might,  in  the  exercise  of  its  summary  juris- 
diction, stay  proceedings  in  the  action  until  the  indictment 
for  felony  had  been  tried."  His  Lordship,  after  reviewing 
the  authorities,  expressed  his  disapproval  of  the  nonsuit  in 
Wellock  V.  Constantine  {'),  and  stated  that  that  case  could 
not  be  treated  as  an  authority.  *Lush,  J.,  assented,  [574 
upon  the  ground  that  the  judge  at  nisi  prius  could  only  try 
the  issues  joined,  and  that  it  was  not  competent  to  him  to 
interpose  and  stop  the  case  in  manner  suggested  ;  that  if 
the  declaration  disclosed  that  which  made  it  bad  on  demur- 
rer or  in  arrest  of  judgment,  that  would  not  justify  the  judge 
at  the  trial  in  stopping  the  case.  This  case,  although  it 
actually  decided  no  more  than  that  a  judge  of  nisi  prius 
had  no  power  to  do  more  than  decide  the  issues  joined  upon 
the  record,  tended  strongly  in  the  direction  of  proving  that 
practically  a  civil  action  for  damages  might  be  maintained 
for  a  wrongful  act  amounting  to  a  felony.  The  defendant 
could  not  plead  his  felony,  the  judge  could  only  try  the 

(')  2  II.  <fe  C,  146. 
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issues  raised  upon  the  pleadings,  and  there  is  no  instance  on 
record  of  the  Attorney-General  or  the  Crown  having  inter- 
posed to  stop  the  action.  This  position  of  the  question  is 
somewhat  altered  by  the  Judicature  Act.  The  judge  of 
nisi  prius  is  no  longer  a  mere  commissioner  to  try  issues; 
but  by  that  act  (36  &  37  Vict.  c.  6Q,  s.  29)  every  judge  acting 
under  the  ordinary  commissions  constitutes  a  court  of  the 
High  Court  of  Justice.  In  this  uncertain  state  of  the  law 
the  question  was  once  more  discussed  in  the  case  of  JEx 
parte  Ball,  In  re  Shepherd  ('),  in  1879,  when  the  doctrine 
that  it  was  a  condition  precedent  to  the  enforcing  the  civil 
remedy  that  the  felon  should  have  been  first  prosecuted,  if 
it  ever  had  any  solid  foundation,  was  finally  exploded.  The 
question  arose  in  the  bankruptcy  of  one  Shepherd,  who  had 
been  a  clerk  in  the  banking  house  of  Willis  &  Co.,  and 
Lad  embezzled  about  £7,000  of  their  moneys.  Willis  &  Co. 
had  neglected  to  prosecute  and  had  given  the  felon  an  oppor- 
tunity lor  escape.  Shepherd  was  made  a  bankrupt,  and 
shortly  afterwards  Willis  &  Co.  became  bankrupt,  and  Ball 
having  been  appointed  their  trustee,  brought  in  aproof  upon 
Sheplierd's  bankruptcy  for  the  £7,000,  and  the  question  was 
whether  it  could  be  allowed  on  account  of  the  felony.  The 
Lords  Justices  held  that  the  trustee  in  bankruptcy,  against 
whom  no  charge  of  neglect  to  prosecute  could  be  brought, 
was  entitled  to  prove  for  the  debt.  Bramwell,  L.J.,  said: 
'*  The  law  upon  this  subject  is  in  a  remarkable  state.  For 
300  years  it  has  been  said  in  various  ways  by  judges,  many 
of  the  greatest  eminence,  without  intimating  a  doubt, 
575]  *except  in  one  instance,  that  there  is  some  impedi- 
ment to  the  maintenance  of  an  action  for  a  debt  arising  in 
this  way.  The  doubt  is  that  of  Blackburn,  J.,  in  Wells  v. 
Abrahams^^  (") ;  and  he  points  out  that  there  are  "only  four 
possible  ways  in  which  the  impediment  can  arise  :  1.  That 
no  cause  of  action  arises  at  all  out  of  a  felony.  2.  That  it 
does  not  arise  till  prosecution.  3.  That  it  arises  on  the  act, 
but  is  suspended  till  prosecution.  4.  That  there  is  neither 
defence  to,  nor  suspension  of,  the  claim  by  or  at  the  instance 
of  the  felon  debtor,  but  that  the  court,  on  its  own  motion,  or 
at  the  instance  of  the  Crown,  may  stay  proceedings  till  pub- 
lic justice  is  satisfied."  But  he  points  out  difficulties  in  the 
w^ay  of  each  theory,  and  finally  suggests  that  there  is  a  great 
deal  to  justify  Mr.  Justice  Blackburn's  doubt.  Baggallay, 
L..J.,  agreed  with  the  result,  and  laid  down  the  following 
propositions  as  resulting  from  the  authorities:  ''1.  That  a 
felonious  act  may  give  rise  to  a  maintainable  action.     2.  That 

(>)  10  Ch.  D.,  067;  27  Enjj.  R.,  196.  («)  Law  Hep.,  7  Q.  B.,  554. 
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the  cause  of  action  arises  upon  the  commission  of  the  offence. 
3.  That  notwithstanding  the  existence  of  the  cause  of  action, 
the  policy  of  the  law  will  not  allow  the  person  injured  to 
seek  civil  redress,  if  he  has  failed  in  his  duty  of  bringing  or 
endeavoring  to  bring  tlie  felon  to  justice.  4.  That  this  rule 
has  no  application  to  cases  in  which  the  offender  has  been 
brought  to  justice  at  the  instance  of  some  other  person,  or 
in  which  prosecution  is  impossible  by  reason  of  the  death 
or  escape  of  the  felon.  5,  That  the  remedy  by  proof  in 
bankruptcy  is  subject  to  the  same  principles  of  public  pol- 
icy as  those  which  affect  an  action."  The  resolutions  laid 
down  by  Baggallay,  L.J.,  appear  to  me  to  be  sound  and 
logical,  and  to  be  fully  supported  by  the  authorities  when 
closely  examined. 

The  question  in  the  present  case  arises  upon  demurrer  to 
the  statement  of  claim,  by  which  all  that  appears  is  that  the 
plaintiffs  are  suing  for  damages  for  an  injury  caused  by  the 
felonious  act  of  the  defendant  Mary;  the  only  question, 
therefore,  is,  whether  such  an  action  is  prima  faoie  main- 
tainable, or  whether  upon  the  face  of  the  claim  it  ought  to 
be  finally  and  conclusively  rejected.  In  my  judgment,  upon 
this  demurrer,  the  action  may  be  maintainable  in  fact. 
There  is  nothing  to  show  whether  the  plaintiffs  have  or  have 
not  neglected  to  prosecute  the  felon  ;  and  it  is  consistent 
with  this  *demurrer  that  the  felon  may  in  fact  have  [576 
been  convicted  ;  and,  as  it  seems  clear  to  me  that  the  prose- 
cution of  the  felon  is  not  an  absolute  condition  precedent  to 
the  accruing  of  the  cause  of  action,  the  statement  of  claim 
is  prima  facie  sufiicifent,  so  far  as  the  present  point  is  con- 
cerned. But  as  in  my  opinion  the  action  is  upon  the  first 
ground  not  sustainable,  the  judgment  upon  this  demurrer 
must  be  for  the  defendants. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiffs :  Swann  &  Co.^  for  Tweed,  Stephen 
&  Dashper. 
Solicitor  for  defendants  :  John  Cotton, 
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[6  Queen's  Bench  DiTisioD,  68G.] 

Feb.  6,  1881— (C.A.),Q.B.D. 

[IN  THE  COURT  OF  APPEAL.] 

586]  *TiiE  South  Eastern  Railway  Company  v.  The 
Railway  Commissioners  and  the  Mayor,  Aldermen, 
and  Burgesses  of  Hastings. 

liailway  Company — Regvlaiion  of  Railway »  Act,  1873  (36  d:  87  Vict,  e.  A%)^Ra\lway 
and  Canal  Traffic  Ad,  1864  (17  &  18  VicU  c.  Ziy-Jufisdidion  of  Railtcay  Com- 
miwionera — Demurrer. 

The  Railway  Commissioners,  to  whom  has  been  transferred  the  jurisdiction  of  the 
Court  of  Common  Pleas  under  the  Railway  and  Canal  Traffic  Act.  18M  (17  &  18 
Vict.  c.  31),  have  under  that  act  jurisdiction  to  hear  and  determine  a  complaint 
njjainst  a  railway  company  of  not,  accordinjj  to  its  powers,  affording  all  reasonable 
facilities  for  receiving,  forwarding,  and  delivering  passengers  and  other  traffic  at  and 
from  any  of  its  stations  which  are  u»ed  by  the  company  for  such  passengers  or  other 
traffic ;  and  ftlthoucjh  the  commissioners  have  no  jurisdiction  to  order  the  company 
to  mnke  a  new  railway  station,  or  to  order  any  particular  works,  or  otherwise  to 
interfere  with  the  discretion  of  the  company  in  the  mode  of  performing  its  obliga- 
tion to  afford  such  facilities,  according  lo  its  powers,  for  the  receiving,  forwarding, 
and  delivering  of  the  traffic,  yet  thev  have  jurisdiction  to  order  such  facilities,  even 
if  tlieir  doing  so  would  necessitate  the  making  by  the  company  of  some  struetnral 
alteration  of  such  station. 

If  the  Railway  Commissioners  act  bej'ond  their  powers,  prohibition  will  lie, 
notwithstanding  the  power  of  the  Court  of  Common  Pleas  over  railways  under  17 
<fe  18  Vict.  c.  31,  was  transferred  to  such  commissioners  by  36  <fe  37  Vict.  c.  48. 

In  a  declaration  in  prohibition  by  a  railway  company  against  the  Railway  Commis- 
sioners it  appeared  that  a  complaint,  under  the  Railway  and  Canal  Traffic  Act^  1864, 
had  been  made  to  the  commissioners  against  the  company,  and  that  the  commission- 
ers proposed  to  order  certain  things  to  be  done  by  the  company  in  respect  of  such, 
complaint,  and  that  the  company  denied  the  jurisdiction  of  the  commissioners  to 
hear  and  determine  the  complaint  or  any  part  of  it,  and  prayed  for  a  writ  to  pro- 
hibit the  commissioners  "  from  further  proceeding  in  any  way  touching  the  premises 
before  them." 

The  court,  being  of  opinion  that  the  commissioners  had  jurisdiction  over  the 
general  matter  of  the  complaint,  and  that  they  had  jurisdiction  to  order  some  of 
tiie  things  they  proposed  ordering,  though  not  to  order  the  others: 

Held  (Brett,  L.J.,  dissenting),  that  a  general  demurrer  by  the  commissioners  to 
the  whole  declaration  should  be  allowed. 
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[6  Queen's  Bench  Division,  620.J 
Feb.  23,  1881— Q.B.D. 

*Paynk  V.  Fern.  [620 

Bill  of  Sale — Proviso /or  Pos^xxion  by  Mortgagor — Sale  hy  Mortgagor  to  Tliird 

Permn — Conversion. 

In  consideration  of  a  loan  of  money,  G.  [the  mortgagor]  by  bill  of  sale  conve3'ed 
his  furniture,  stock-in-trade,  and  other  effects  in  and  upon  the  farm-house  occupied 
by  hini,  to  ttie  plaintiff,  and  all  things  of  the  like  nature  which  might  at  anj'  time 
dnring  the  continuance  of  the  security  be  brought  on  the  premises.  The  bill  of 
sale  contained  provisos  tliat  if  the  mortgagor  should  upon  demand  delivered  to  him 
or  his  assigns  pay  the  amount  secured  tlie  security  should  be  void,  and  that  in  case 
he  should  make  default  in  pa^-ment  of  the  amount,  or  in  case  he  should  assign  the 
goods  or  permit  tlu-m  to  be  removed  from  the  premises  before  sucii  payment,  it 
should  be  lawfnl  for  the  plaintiff  to  enter  upon  the  premises  and  take  possession 
of  all  and  sell  the  goods  assigned.  There  wau  a  further  proviso  that  until  the  mort- 
gagor or  his  assigns  should  make  default,  or  do  any  act  whereby  the  power  of  entry 
might  be  put  in  force,  it  should  be  lawful  for  him  or  his  assigns  to  hold  and  possess 
the  goods  assigned.  The  mortgagor,  wliile  part  of  the  consideration  money  remained 
unpaid,  sold  and  delivered  off  his  premises  to  the  defendant  part  of  the  goods 
assigned.  The  plaintiff  thereupon  demanded  these  goods  from  the  defendant,  and 
upon  his  refusal  to  give  them  up,  brought  an  action  for  their  conversion.  At  the 
trial  the  jury  found  that  the  sale  to  the  defendant  was  not  in  the  ordinary  course 
of  business : 

Ueld^  that  the  defendant  was  liable,  for  upon  the  true  construction  of  the  bill 
of  sale  the  sale  and  removal  of  the  goods  gave  no  title  to  the  defendant  as  against 
the  plaintiff. 

Action  for  the  conversion  of  live  stock  and  goods  assigned 
to  the  plaintiff  by  bill  of  sale. 

At  the  trial,  before  Watkin  Williams^  J.,  at  the  Glouces- 
tershire winter  assizes,  1881,  it  appeared  that  in  February, 
1880,  one  Griffin  executed  the  bill  of  sale  to  secure  the  pay- 
ment of  £26  by  him  to  the  plaintiff.  The  bill  of  sale  con- 
veyed the  furniture,  stock-in-trade,  and  other  effects  in  and 
upon  the  farm-house  occupied  by  Griffin,  to  the  plaintiff,  and 
all  things  of  the  like  nature  which  might  at  any  time  dnring 
tiie  continnance  of  the  security  be  brought  on  the  premises. 
It  contained  provisos  that  in  case  the  mortgagor  should  on 
demand  to  him  or  his  assigns  pay  the  £26  the  deed  should 
be  absolutely  void  ;  and  that  in  case  the  mortgagor  should 
make  default  in  payment  of  the  said  sum,  or  in  case  he 
should  assign  the  said  goods,  &c.,  or  remove,  or  permit  them 
to  be  removed,  before  the  money  thereby  secured  should  be 
fully  paid,  it  should  be  lawful  for  the  plaintiff  to  enter 
*the  mortgagor's  premises  and  take  and  keep  posses-  [621 
sion  of  the  goods  assigned  and  sell  and  dispose  of  them,  and 
that  until  the  mortgagor  or  his  assigns  should  make  any  de- 
fault or  do  any  act  whereby  the  power  of  entry  might  be 
put  in  force,  it  should  be  lawful  for  him  and  his  assigns  to 
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hold  and  possess  the  goods  assigned.  Part  of  the  consid- 
eration money  was  paid  by  Griffin,  bnt  in  August,  1880,  £14 
remained  due,  and  in  that  month  Griffin  sold  and  delivered 
off  his  premises  to  the  defendant  the  cattle,  goods,  and  chat- 
tels for  £90,  which  was  paid  or  settled  in  account.  Upon 
hearing  of  this  transaction,  the  plaintiff  demanded  the  goods 
from  the  defendant,  and  upon  his  refusal  to  give  them  up 
brought  this  action.  The  learned  judge  directed  the  jury  to 
lind  for  the  plaintiff  if  they  thought  that  the  sale  to  the 
defendant  was  not  a  sale  in  the  ordinary  course  of  business. 
The  jury  found  a  verdict  for  the  plaintiff. 

Bosanquet  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction :  The  articles  assigned  by  the  bill  of  sale  are  not 
enumerated  in  anj'^  schedule,  and  it  repeatedly  refers  to  "as- 
signs" of  the  mortgagor.  It  is  also  stipulated  that  until  de- 
fault the  mortgagor  is  to  be  allowed  to  have  the  enjoyment 
of  his  property.  The  object  of  the  parties  must  therefore 
be  taken  to  have  been  that  the  bill  of  sale  should  operate  as 
a  floating  security,  giving  the  mortgagee  full  power  upon 
default  to  enter  and  take  possession  of  such  property  as 
he  might  find  on  the  mortgagor's  premises,  but  not  restrain- 
ing the  mortgagor  from  assigning  the  farming  stock  to  a 
purchaser  like  the  defendant. 

Field,  J.:  I  think  the  decision  of  my  Brother  Williams 
was  quite  right  and  in  accordance  with  the  National  Mercan- 
tile Bank  v.  Hampson  (')  and  Taylor  v.  Mo  Keand  (").  The 
bill  of  sale  operates  as  an  absolute  conveyance  of  the  prop- 
erty on  the  mortgagor's  premises,  subject  to  the  condition 
that  the  conveyance  may  be  defeated  on  payment  of  the 
amount  due  by  the  mortgagor.  With  regard  to  such  part  of 
that  property  as  consists  of  stock-in-trade,  it  may  be,  that 
according  to  the  cases  cited,  there  is  an  implied  condition  that 
622]  the  grantor  shall  be  at  liberty  *to  deal  with  it  in  the 
ordinary  course  of  his  business.  But  the  jury  have  found 
that  the  sale  to  the  defendant  was  not  in  the  ordinary  course 
of  business,  and  the  plaintiff  had  therefore  a  right  to  demand 
that  the  defendant  should  give  up  the  goods  and,  upon  his 
refusal,  to  bring  this  action.  The  plaintiff  had  under  the 
circumstances  both  the  property  in  and  a  right  to  the  pos- 
session of  the  goods.  The  question  involves  no  difficulty, 
and  I  have  had  to  decide  it  before. 

Manisty,  J.,  concurred.  ^^^  ^^^^^^ 

Solicitors  for  defendant :  Chester  &  Co,^  for  Cooper  & 
Chawner,  Uttoxeter. 

0)  5  Q.  B.  D.,  177;  ante,  p.  252.  (»)  5  C.  P.  D.,  358. 
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[6  Queen's  Bench  Division,  622.] 
April  7,  1881— Q.B.D. 

Cloveh  V.  Adams  and  Others. 

Practice — Solicitor  ami  Client — Lien  for  Co^ta — Charging  Order — "Property  recovered 
or  pretwn'Ctl^ — Jurimlictioti  of  Judge  at  Chambers — 2JJ  c£  24  Vict.  c.  127,  «.  28 — 
Judicature  Avt,  1873  (3G  (&  '61  Vivt.  c.  66),  «.  39. 

The  defendiint  havinj?  paid  money  into  court  in  the  action,  the  plaintiff's  solicitor 
declined  to  ])roceed  wiiii  tiie  action,  except  on  terms  to  which  the  plaintiff  would 
not  assent.  Theruupon  the  plaintiff  reUiined  fresh  solicitors  and  obtained  an  order 
fi>r  a  chanp^o  of  solicitors.  After  the  order  was  made  the  late  solicitor  obtained  a 
judfife'.s  order  at  chambers  charj^ina;  the  money  in  court  with  his  costs  in  the  action. 

//<7(/,  by  Grove  and  Lindley,  J  J.,  1,  that  when  an  action  is  pendini?  a  judi^e  at 
chamberrt  has  juri.sdiction  to  make  sucli  an  order ;  2.  that  the  money  m  court  was 
"property  recovered  or  preserved"  within  23  A  24  Viet.  c.  127,  s.  28;  3,  that  the 
order  was  valid  thouijh  the  plaintiff's  solicitor  had  ceased  to  be  such  when  it  was 
made ;  4,  that  thoujjh  he  had  discharged  himself  from  the  position  of  plaintiff's 
solicitor,  j'et  as  he  had  not  done  so  wrongfully  or  improperly  the  order  was  right. 

Motion  to  rescind  an  order  of  Cave,  J.,  at  chambers,  dated 
the  31st  of  March,  1881. 

In  this  action,  which  was  for  trespass  and  negligence,  the 
defendants  paid  £25  into  court.  The  plaintiff's  then  soli- 
citor, Day  (as  the  plaintiff  asserted  but  Day  denied),  asked 
the  plaintiff  for  authority  to  take  the  money  out  of  court 
or  for  funds  to  go  on  with  the  action,  and  on  the  plaintiff's 
refusal  to  take  either  course,  Day  declined  to  proceed  further. 
The  plaintiff  then  *retained  Michlethwait  &  Co.  as  [623 
liis  solicitors,  and  obtained  an  order  at  chambers  for  a  change 
of  solicitors.  An  order  having  been  made  to  dismiss  the 
action,  unless  an  affidavit  of  documents  were  made  by  the 
plaintiff,  Micklethwait  &  Co.  asked  Day  to  deliver  up  to 
them  the  papers  in  the  action,  which  he  declined  to  do. 
Cave,  J.,  made  an  order  requiring  Day  to  deliver  up  to 
Micklethvi^ait  &  Co.  the  proceedings  and  papers  in  the  cause 
on  their  undertaking  to  hold  them  subject  to  Day's  claim  for 
costs,  and  at  the  same  time  made  the  order  now  appealed 
from,  that  Day  should  have  a  charge  upon  tlie  £25  in  court 
for  his  costs,  ciiarges,  and  expenses  of  and  in  reference  to 
the  action,  and  that  in  the  meantime  such  sum  should  stand 
so  charged  accordingly. 

U/iderhill,  Q.C.,  for  the  plaintiff,  in  support  of  the  motion: 
The  order  which  was  made  under  23  &  24  Vict.  c.  127,  s.  28  ('), 

(')   23   &  24  Vict.  c.  127,  s.  28:     In  any  court  of  justice,  it  shall  be  lawful  for 

every  case  in  which  an  attorney  or  soli-  the  court  or  judi^e  before  whom  any  such 

citor  shall  be  employed  to  prosecute  or  suit,  matter,  or  proceeding  has  been  heard, 

defend  any  suit,  matter,  or  proceeding  in  or  shall  be  depending,  to  declare  such 
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is  bad  on  four  grounds.  1.  A  judg«  at  chambers  has  no 
power  to  make  such  an  order.  If  the  action  has  been  heard 
it  can  be  made  only  by  the  judge  who  hears  ;  if  not  heard  by 
the  court  in  banc  only:  Hlggs  v.  ScJirader  (*) ;  Catlow  v. 
Callow  (').  2.  The  £25  in  court  is  not  "recovered  or  pre- 
624]  served"  within  8.  28.  "Recovered"  means  *recov- 
ered  by  judgment  or  something  equivalent.  If  the  plaintilT 
accepted  tlie  money  in  satisfaction  it  might  be  "property 
recovered,"  but  he  has  not  and  never  may.  3.  When  the 
order  appealed  from  was  made  Day  was  not  the  plaintiffs 
solicitor,  and  s.  28  contemplates  the  order  being  made  in 
favor  of  a  person  who  is  tlie  solicitor  at  the  time.  4.  Day 
having  discharged  himself  wrongfully  and  improperly  from 
the  action  has  no  claim  upon  the  £25  and  no  ground  for 
asking  the  favor  of  the  court,  the  matter  being  entirely  in 
their  discretion  :  Cresswell  v.  Byron  (') ;  1  Archbold's  Prac, 
13th  ed.,  p.  93. 

Crispe^  for  Day,  contended  that  the  order  was  valid,  and 
that  s.  39  of  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
gave  a  judge  at  chambers  jurisdiction  to  make  all  orders 
which  could  be  made  by  a  court  in  banc,  and  referred  to 
the  general  practice. 

[He  was  then  stopped.] 

Grove,  J.:  I  think  the  order  was  right.  On  the  first 
point  I  have  had  some  doubt,  and  still  think  the  matter  not 
wholly  free  from  doubt,  but  I  do  not  differ  from  my  Brother 
Lindley,  who  entertains  a  stronger  opinion  than  I  do  on  that 
point.  On  the  whole,  I  think  that  the  words  "the  court  or 
judge  before  whom  any  such  suit,  matter  or  proceeding  has 
been  heard  or  shall  be  depending,"  include  any  judge  exer- 
cising jurisdiction  on  the  subject,  and  therefore  a  judge  at 
chambers.  The  court  or  judge  must  be  a  court  or  a  judge  to 
whom  the  cause  is  assigned  or  who  are  seised  of  the  record. 

attorney  or  solicitor  entitled  to  a  charge  out  of  the  said  property  as  to  such  court 

upon    the    property   recovered   or    pre-  or  jud^c  shall  appear  just  and  proper;  and 

served ;  and  upon  such  declaration  being  all  conveyances  and  acta  done  to  defeat,  or 

made  such  attorney  or  solicitor  shall  have  which  shall  operate  to  defeat,  such  cfiarjEre 

a  charge  upon  and  against  and  a  right  or  right,  shall,  unless  made  to  K**bona 

to  payment  out  of  the  property,  of  what-  fde "  purchaser  for  value  without  notice, 

soever  nature,  tenure,  or  kind  the  same  be  absolutely  void  and  of  no   effect  as 

may  be,  which  shall  have  been  recovered  Against  such  charge  or  right :    Provided 

or  preserved  through  the  instrumentality  always,  that  no  such  order  shall  be  made 

of  any  such  attorney  or  solicitor,  for  the  by  any  such  court  or  judge  in  any  case 

taxed  costs,  charges  and  expenses  of  or  in  in  which  the  right  to  recover  payment 

reference  to  such  suit,  matter,  or  ])roceed-  of  such  costs,  charges,  and  expenses  is 

ing :  and  it  shall  be  lawful  for  such  court  barred  by  any  Statiite  of  Limitations, 

or  judge  to  make  such  order  or  orders  (')  3  C.  P.  1).,  252. 

for  taxation  of  and  for  raising  and  pay-  (-)  2  C.  P.  1)..  862. 

mentof  such  costs,  charges,  and  expenses  (*)  14  Yes.,  271. 
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By.  the  operation  of  the  Judicature  Act,  1873,  s.  39,  a  jnd<^e 
at  chambers  has  the  jurisdiction  of  the  High  Court  generally 
and  represents  all  the  courts,  and  is  therefore  a  judge  ''be- 
fore whom  the  suit  is  depending.'* 

The  other  points  are,  I  think,  tolerably  clear.  The  soli- 
citor must  be  one  who  is  '*  employed  to  prosecute  or  defend 
any  suit,"  &c.  Those  words  do  not  import  that  the  solicitor 
must  be  the  solicitor  at  the  time  when  he  makes  the  applica- 
tion. The  words  "shall  be  employed"  are  not  used  in  the 
future  tense;  the  use  is  conditional;  they  do  not  tie  one 
down  to  any  particular  time.  If  indeed  at  the  time  the 
money  was  paid  into  court  he  was  not  tlie  solicitor,  there 
might  be  a  strong  and  perhaps  a  conclusive  *argu-  [625 
ment  against  him,  but  here  the  applicant  was  the  solicitor  at 
the  time  the  money  was  paid  into  court.  Then,  as  to  the 
words  ''the  property  recovered  or.  preserved,"  I  think  it  is 
eitlier  recovered  or  preserved.  "Kecovered"  is  the  better 
word  to  describe  the  present  case.  The  money  is  not  in  hand, 
but  it  is  as  much  recovered  as  if  there  had  been  a  judgment, 
for  the  plaintiff  could  get  it  whenever  he  pleased.  If,  liow- 
ever,  it  is  not  "recovered,"  I  think  it  is  "preserved"  for 
recovery. 

•As  to  the  last  point,  there  is  nothing  in  the  afBdadits  to 
show  that  the  solicitor  wrongfully  discharged  himself.  He 
denies  that  he  discharged  himself  for  any  wrong  cause,  and 
there  is  nothing  to  show  that  he  did.  Then  if  he  discharged 
himself  rightfully  I  see  no  reason  why  he  should  not  be  en- 
tilled  to  the  order. 

LiNDLEY,  J.:  The  language  of  s.  28,  "the  court  or  judge 
before  whom  any  such  suit  has  been  heard  or  shall  be  de- 
pending" points  to  the  application  being  made  upon  an  in- 
terlocutory order  before  the  final  hearing  of  the  cause  The 
present  application,  therefore,  is  not  premature.  Then  is 
the  money  paid  into  court  "property  recovered  or  preserv- 
ed?" I  think  it  is  "recovered."  The  plaintiff  can  have  it 
for  the  asking.  True  it  is  not  in  his  pocket,  for  if  it  were 
this  application  would  not  be  made ;  but  it  is  th%next  thing 
to  being  in  his  pocket. 

Next  it  is  said  the  application  ought  to  have  been  made  to 
the  court  in  banc.  Tiie  action  has  never  been  tried,  and  there- 
fore there  is  ho  question  as  to  the  particular  judge  before 
whom  the  "  suit  has  been  heard."  The  action  is  still  depend- 
ing, and  the  question  is  only  between  the  judge  at  chambers 
and  the  court  in  banc.  The  judge  at  cliambers  has  power  to 
act  for  the  court  generally,  unless  there  are  any  words  to 
deprive  him  of  it,  and  here  there  is  nothing  to  oust  his 
29  ExG.  Rep.  92 
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jurisdiction.  The  practice  is  to  make  these  orders  at  cham- 
bers, and  I  have  made  a  great  many  at  chambers,  bin  the 
question  of  jurisdiction  was  never  raised  before  me.  The 
hitest  rules  on  tlie  subject  (Rules  of  the  Supreme  Court, 
April,  1880)  also  recognize  the  jurisdiction  by  the  words  of 
Form  H.  27,  ** Charging  order,  solicitor's  costs,  judge  in 
chambers,''  and  tlien  follows  a  form  of  ''charging  order"  in 
favor  of  the  solicitor  for  his  costs. 

626]  *As  to  the  rest,  I  agree  witli  my  Brother  Grove  for 
the  reasons  he  has  given.  Tliere  is  nothing  to  show  that  the 
solicitor  discharged  himself  from  the  case  improperly. 

Motion  refused. 

Solicitors  for  plaintiff :  Miclclelhwalt  &  Co. 
Day,  in  person. 

See  27  Eng.  Rep. ,  239  note.  ing  first    obtained    an    order  of    tUo 

A  motion  to  set  off  one  judgment  court  allowing  liim  so  to  do  :   Goddard 

against  another,  the  attorney's  lien  will  v.  Trenbath,  24  Hun,  182. 

be  protected  :    Diehl  v,  Friester,  2  Ohio  Section  66  of   the  present  Code  of 

L.  J.,  837,  Supreme  Court,  Ohio.  Civil    Procedure    preserves    an    attor- 

Where,  to  defeat  an  attorney's  lien  ney's  lien  against  the  right  to  set  off 

or  recovery  of  costs,  the  parties  settled  by  action,  and  changes  the  former  rule 

(before  §  06,  Code  Civ.  Proc.)  the  cause  that  the  attorney's  lien  must  yield  to 

of  action,  the  attorney  is  entitled  to  such  set-off  :   Ennis  r.  Curry,  22  Hun, 

continue    the    action    to    recover    the  584;  S.  C,  61  How.  Pr.,  1  :  McCabe  r. 

amount  of  his  costs  :  Wilber  «.  Baker,  Fogg,  60  id.,  488;  Lewis  r.   Day,  10 

24  Hun,  24.  N.  Y.  Week.  Dig.,  48  ;   Lansing  c.  En- 

The  basis  of  settlement  was  agreed  sign,  62  How.  Pr.,  363. 

on,  and  the  action  discontinued,  before  See  Breui  v.  Pfeifer,  10  N.  Y.  Week, 

notice    of    lien  of    the    attorney   was  Dig.,  203. 

given,  but  tlie  notice  was  received  by  An   attachment    (before   §  66,  Code 

the  defendants   before  they  delivered  Civil  Proc.)  against  a  judgment  creditor 

the  stock  which,  by  the  terms  of  the  of  moneys  in  the  hands  of  a  sheriff  is 

settlement,  they  were  to  give  plaintiff,  valid,  and   it  is  no  defence  that  the 

Held,  that  to  the  extent  of  the  prop-  judgment  is  for  costs,  and  that  the  at- 

erty   thoy  still   held    in   their  hands,  torney  liad  a  lien,  there  being  no  offer 

they  were  liable  to  the  plaintiff's  at-  to  prove  that  the  attorney  had  given 

torney  if  they  paid  such  property  over  notice  of  his  claim  or  had  attempted  to 

after  such  notice.     That  in  Jenkins  v.  enforce  it :  Wehle  c.  Conner,  83  X.  Y., 

Adams.  22  Hun,  600,  it  is  held  that  a  231. 

notice  is  still  indispensable  to  the  pro-  In  West  Virginia  it  is  held,  that  a 

tection  of    a  lien   for  anything  more  settlement  in  good  faith,  by  a  defend - 

than    tlie    taxable    costs  :     Tullis    v.  ant  with  a  plaintiff,  without  notice  by 

liuukle,  3  N.  Y".  Monthly  Law  BuUe-  plaintiff's  attorney   not    to  do    so,    ia 

tin.  62.  valid  :    Kenick  t?.    Ford.    16   W.  Va.. 

Where  a  defendant  in  an  action  has,  378. 
in  good  faith,  settled  the  same  with  the  Where  an  attorney  is  employed  to 
plaintiff  (before  $  66,  Code  Civil  Proc.),  recover  certain  lands,  under  an  agree- 
without  knowledge  or  notice  of  any  ment  that  in  the  event  of  success  he  is 
lien  of  the  plaintiff's  for  costs,  and  has  to  receive  one-fourth  of  the  lands  re- 
been  fully  released  and  discharged  covered,  and,  without  his  knowledge, 
from  the  cause  of  action  and  the  costs  his  client  compromises  the  suit  for  a 
tliereof,  the  plaintiff's  attorney  cannot  sum  bearing  no  proportion  to  the  value 
continue  the  action  for  the  purpose  of  of  the  land  which,  in  the  event  of 
enforcing  his  alleged  lien  without  hav-  success,  would  have  been  recovered,  he 
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is  not  bound  to  receive  one-fourth  of  the  services  rendered  up  to  the  date  of 
the  sum  received  in  compromise,  but  the  compromise :  Duke  u.  Harper,  8 
may  recover  the  reasonable  value  of    Mo.  App.  Rep.,  396. 


[6  Queen's  Bench  Division,  626.] 
April  12.  1881— Ex.D. 

National  Provincial  Bank  of  England  v.  Hakle 

and  Others. 

Alignment  of  Debt — Mortgage — Charge — Judicature  Act,  1873  (36  dk  37  Vict.  c.  66), 

«.  25,  subs.  6. 

By  a  mortgage  deed  in  1877  premises  were  assigned  to  secure  repayment  of  £1,880 
due  fiom  the  mortgagor  to  the  mortgagee  with  interest,  and  the  mortgagor  cove- 
nanted to  pay  debt  and  interest  six  months  thence.  Tlie  mortgagee  in  1878  depos- 
ited the  deed  with  his  bankers  as  security  for  the  balance  of  his  banking  account, 
and  by  deed  in  1879  a«;8igned  and  transferred  to  thera  the  sum  of  £1,380  due  on  the 
mortgage  deed,  and  all  interest  thencefortli  to  become  due,  and  all  sccuritifs  for 
})rincipal  and  interest  and  all  benefit  and  advantage  thereof,  and  all  his  riglit,  title, 
intere.^t.  and  property  thereinto  secure  repayuient  to  the  bankers  of  £939  then  due 
to  them  on  his  banking  account,  and  any  further  sum  not  exceeding  £1,200  which 
might  thereafter  become  due  to  them  from  him,  with  a  proviso  for  reconveyance 
of  the  premises  if  the  assignor  should  on  a  day  named  pay  them  back  the  £939  and 
any  further  sum  not  ex ceedinu:  £1.200  which  might  be  due,  with  interest.  The  bank 
havin;;  iriven  notice  in  writinyr  of  this  assitfument  to  the  mortjjaiiror  sued  him  for 
£984  then  due  on  the  a.ssignor'8  banking  account : 

//r/</,  by  Pollock,  B.,  that  the  assignment  to  the  bank  by  the  deed  of  1879  was 
not  an  "absolute  assignment  (not  purporting  to  bo  by  way  of  charge  only)"  within 
the  Judicature  Act,  1873  (36  <b  37  Vict.  c.  66),  s.  25,  sulis.  6,  and  that  the  action 
could  not  be  maintained. 

Demurrer  to  part  of  the  statement  of  defence  of  the  de- 
fendant Peter  Harris.  The  material  part  of  the  statement  of 
claim  is  fully  set  out  in  the  judgment.  The  defence  raised 
questions  which  were  discussed  in  argument  but  not  decided, 
and  is  therefore  omitted  here.  The  judgment  being  that  the 
statement  of  claim  was  bad,  it  became  unnecessary  to  decide 
the  demurrer  to  the  defence.  The  other  defendants  did  not 
defend. 

March  2.  Wills,  Q.C.  {Alderson  Foote^  with  him),  for  the 
plaintiffs:  This  is  an  "absolute  assignment  not  purporting 
to  be  by  way  of  charge  only"  within  s.  25,  subs.  6  of  the 
Judicature  *Act,  1873  (').     That  it  is  by  way  of  mort-    [627 

Q)  Subs.  6:  An}- absolute  assignment,  effectual  in  law  (subject  to  all  equities 
by  writing  under  the  hand  of  the  assignor  which  would  have  been  entitled  to  j)ri- 
(not  purportin"^  to  be  by  way  of  charge  ority  over  the  right  of  the  assignee  if 
only),  of  any  debt  or  other  lejjal  chose  this  act  liad  not  passed),  to  paj*8  and 
iir  action,  of  which  express  notice  in  wri-  transfer  the  legal  right  to  such  debt  or 
ting  sliall  have  been  given  to  the  debtor,  chose  in  action  from  the  date  of  such  no- 
trustee,  or  other  person  from  whom  the  tice,  and  all  legal  and  other  remedies  for 
assignor  would  have  been  entitled  to  re-  the  same,  and  the  power  to  give  a  go(»d 
ceive  or  claim  such  debt  or  chose  in  ac-  discharge  for  the  same,  without  the  con- 
tion,  shall  be  and  bo  deemed  to  have  been  curreuce  of  the  assignor:    Provided  al- 
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gage  does  not  prevent  its  being  absolute,  for  '* absolute"  in 
s.  25  means  that  it  must  not  be  conditional,  not  that  it  must 
not  be  defeasible  on  repayment.  An  assignment  by  way  of 
mortgage  gives  an  absolute  right  to  sue,  and  though  there  is 
here  a  proviso  for  reassignment  of  the  premises  there  is  none 
for  reassignment  of  the  debt.  The  section  says  it  must  not 
be  *'by  way  of  charge  only,"  but  says  nothing  about  mort- 
gage. A  ''charge"  designates  only  a  particular  fund,  and 
is  a  mere  appropriation  not  passing  the  property.  "Charge" 
is  distinguished  from  equitable  assignment  in  1  Fisher  on 
Mortgage,  3d  ed.,  p.  77,  ss.  105,  106. 

CavCy  Q.C.  {Dttgdale^  with  him),  for  the  defendant:  The 
section  is  aimed  at  out  and  out  sales  and  assignments  and 
not  at  mortgages,  upon  which  an  account  must  always  be 
taken.  The  assignment  was  subject  to  the  right  of  the 
assignor  to  have  an  account,  and  the  premises  must  be 
reconveyed  when  the  debt  which  must  not  exceed  £1,200 
(less  than  the  sum  secured  by  the  first  mortgage)  was  paid 
off.  The  plaintiffs  might  have  sued  in  the  assignor's  name, 
Hammond  v.  Messenger  C)  and  the  notes  to  RyaU  v.  HowleSy 
2  Wh.  &  T.  L.  C,  779. 

Wills,  Q.C,  in  reply :  Neither  an  equitable  right  of  re- 
demption nor  a  liability  to  account  prevents  an  assurance 
from  being  absolute :  1  Fisher  on  Mortgage,  3d  ed.,  p.  3. 

Cur.  adv.  wilt 

628]  *April  12.  Pollock,  B.,  after  observing  that  as 
the  statement  of  claim  was  bad  it  became  unnecessary  to 
give  any  decision  upon  the  demurrer  to  the  defence,  read 
the  following  judgment : 

In  this  case  there  was  a  demurrer  by  the  plaintiffs  to  the 
statement  of  defence  of  the  defendant  Harris,  who  had 
pleaded  separately.  Upon  the  argument  of  this  demurrer, 
however,  an  objection  was  taken  by  counsel  for  Harris  to 
the  plaintiffs'  statement  of  claim,  which  it  was  alleged  dis- 
closed no  legal  cause  of  action. 

The  facts  as  they  appeared  upon  the  plaintiffs'  statement 
of  claim  are  as  follows :  The  plaintiffs  are  bankers  at  Leeds, 
and  Johnson  Harle,  who  was  one  of  the  defendants  in  this 
action,  on  the  14th  of  September,  1878,  deposited  with  them 

waj'S,  that  if  the  debtor,  trustee,  or  other  shall  bo  entitled,  if  he  think  fit,  to  call 

person  liable  in  respect  of  such  debt  or  upon  the  several  ])ersons  making  claim 

chose  in  action,  shall   have   had  notice  thereto  to  interplead  concerning  the  same, 

that  such  assignment  is  disputed  by  the  or  he  may,  if  he  think  fit,  pay  the  same 

assignor  or  any  one  claiming  under  him,  into  the  High  Court  of  Justice  under  and 

or  of  any  other  opposing  or  conflicting  in  conformity  with  the  proriaions  of  the 

claims  to  such  debt  or  chose  in  action,  he  acts  for  the  relief  of  trustees. 

0)  9  Sim.,  327. 
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as  security  for  the  balance  of  a  banking  account  an  inden- 
ture of  mortgage.  This  mortgage,  which  was  dated  the 
29th  of  June,  1877,  was  made  between  the  defendants  John 
Hall  and  Peter  Harris,  of  the  first  part,  and  the  defendant 
Johnson  Harle,  of  the  second  part,  and  the  effect  of  it  was 
as  follows: 

The  defendants  John  Hall  and  Peter  Harris  granted  and 
assigned  to  the  defendant  Johnson  Harle  certain  premises 
therein  described  by  way  of  mortgage,  and  (subject  to  a 
prior  mortgage  therein  recited)  to  secure  the  repayment  to 
Johnson  Harle  of  the  sum  of  £1,380,  with  interest  thereon 
at  5  per  cent,  per  annum,  then  due  and  owing  from  John 
Hall  and  Peter  Harris  to  Johnson  Harle,  they,  John  Hall 
and  Peter  Harris,  for  themselves,  their  heirs,  executors,  and 
administrators,  covenanted  with  Johnson  Harle,  his  execu- 
tors, administrators  and  assigns  that  they,  John  Hall  and 
Peter  Harris,  or  the  survivor  of  them,  or  the  heirs,  execu- 
tors, or  administrators  of  such  survivor,  their  or  his  as- 
signs, would,  on  the  29th  day  of  December,  1877,  pay  or 
cause  to  be  paid  to  Johnson  Harle,  his  executors,  adminis- 
trators, and  assigns,  the  suui  of  £1,380,  together  with  inter- 
est thereon  at  the  rate  mentioned  from  the  28th  of  June, 
1877,  and  would  further  pay  interest  at  the  rate  of  5  per  cent, 
per  annum  upon  so  much  of  the  principal  sum  of  £1,.380, 
as  should  remain  unpaid  after  the  29th  of  December,  1877, 
until  the  principal  sum  should  be  paid  off  and  discharged. 

On  the  30th  of  October,  1879,  the  defendant  Johnson 
Harle  *was  indebted  to  the  plaintiffs  in  respect  of  his  [629 
banking  account  in  the  sum  of  £939  9^.  Sd,^  and  thereupon, 
by  an  indenture  bearing  date  the  30th  of  October  (to  which 
the  plaintiffs  by  their  statement  of  claim  refer),  Johnson 
Harle  assigned  and  transferred  to  the  plaintiffs  all  the  prin- 
cipal sum  of  £1,380  due  and  owing  on  the  security  of  the 
indenture,  mentioned  in  the  second  paragraph  of  the  state- 
ment of  claim,  and  the  interest  thenceforth  to  become  due 
for  the  same,  and  all  securities  for  the  principal  sum  and 
interest,  and  all  benefit  and  advantage  thereof,  and  all  right, 
title,  interest,  and  property  of  Johnson  Harle  therein,  to 
secure  the  repayment  to  the  plaintiffs  by  Johnson  Harle  of 
the  sum  of  £939  9^.  Sd,,  and  any  further  sum,  not  exceed- 
ing in  the  whole  £1,200,  which  might  thereafter  become  due 
^and  owing  from  Johnson  Harle  to  the  plaintiffs. 

On  the  9th  of  Decembei*,  1879,  by  a  further  indenture  of 
that  date  made  between  Johnson  Harle,  of  the  one  part,  and 
the  plaintiffs,  of  the  other  part,  and  indorsed  upon  the  inden- 
ture of  the  30th  of  October  (to  which  the  plaintiffs  by  their 
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Btalfment  of  claim  lefeired)  it  was  agreed  and  ^r,]"'^. 
(amoiirat  other  lliings)  tliat  tlie  indenture  ot  tile  dimi  oi 
October  should  constitute  and  be  a  continuing  security  to 
the  plaintiSfs,  notwithstanding  any  settlement  of  "Ojount  or 
any  oilier  matter  or  tiling  whatsoever,  and  should  be  in 
addilion  to,  and  should  not  operate  so  as  to  prejiittice,  any 
other  securilies  then  or  thereatter  held  by  the  plaintiffs  m 
respect  of  the  moneys  intended  to  be  secured.  . 

On  the  3lBt  of  October,  1879,  express  notice  in  writing  ot 
the  assignment  was  given  to  tlie  defendants  John  liall  ana 
Peter  Harris.  The  statement  of  claim  further  alleged  that 
there  is  now  due  and  owing  from  the  defendant  Jolinsoo 
Harle  to  the  plaintiSs  in  respect  of  liis  current  account  tlw 
sum  of  £984 19s.  llli.  ^,  k  l„lt  nf 

Upon  this  state  of  facta  it  was  contended,  on^"'!'""  "' 
the  plainlills,  that  the  effect  of  the  deed  of  the  30th  ot  Oo- 
tober,  1879,  was  to  create  an  absolute  assignment  by  wilting 
under  the  hand  of  the  assignor  (not  purporting  to  be  oy 
way  of  cliarge  only)  of  a  debt  to  the  plaintiffs,  "'i"".  J,'? 
meaning  of  I.  25,  subs.  6  of  the  Judicature  Act,  Ifjf .  •"<l 
that,  as  express  notice  in  writing  I'^d  !»■«"  S'"" '°i''°  ,,!; 
fendants  Hall  and  Harris,  it  must  be  deemed   o  ^e  «««'"» 
fiSOl  in  law  to  pass  and  transfer  the  legal  right  to  the    deDt 
Kom  ti.e  date  of'^such  notice,  and  all  legal  and  other  reme^ 
dies  for  the  same  within  ihe  meaning  of  that  »"f-=««    °  '■     'JJ 
the  course  of  the  argument  it  was  agreed  tl-a'  I  "  »  f'  "'?; 
to  the  assignment  itself,  as  if  it  had  been  set  out  in  fill  m 
the  statement  of  claim.     The  contention  on  l''"  P;"'  »'      ^ 
defendants  was  that  the  assignment  was  not  »     "bfo'  «" 
assignment  within  the  mean"'S  "'""V't'"' ^of  charge 
was  an  assignment  which  purported  to  be  by  way  of  charg» 
only    and   it   was   pointed    out    that   tile   debt    as»'K"e'» 
^iSnnted  to  £l,380,'^whereas  the  debt  '!'>«  f™^  ""''3,° 
the  bank  at  the  date  of  the  assignment "»»  »"  {. f  ^^a  tlT^h 
and  the  further  advance,  which  was  contemplated  "id  •»  nic  1 
?,  was  agreed  should  be  secured  by  the  assignment,  did  nut 
exceed  in  the  whole  £1,300.  referred  to  avB 

lllhongh  the  terms  used  in  the  subsection  referred  to  are 
new,  "lie  effect  given  to  such  an  assignment  »'  ',"f' " 
5  tlie  legal  right  to  a  debt  is  new,  and  as  t"';'  1  'JJ 
Sever,  tlSs  is  the  fil-st  time  that  any  court  .as  be™  u  ed 
>n  10  put  a  conslruction  upon  this  P'O"""";  „ ';"°  „  "' 
.ever,  to  the  language  used  and  to  ""*.  "'■" ''"""V  Si  g 
les  b;  which  tlie  courts  have  been  gin'i"!"!'"" ';.'''.'"? 
Il  the  assignment  of  a  security  by  way  of  "  "' 'K;  " '■  ' 
e  come  to  the  conclusion  that  the  assignment  in  qiiestiou 


Vol.  VI.]  QUEEN'S  BEN'CII,  C.  P..  AND  EX.  DIVISIONS.  735 

Ex.I).  National  Provincial  Bank  v.  Harle.  1881 

13  not  one  that  is  within  the  scope  of  the  statute.  The 
words  employed  are  both  aflSrraative  and  negative.  The 
assignmeiir.  must  be  "absolute,"  and  it  must  not  "purport 
to  be  by  way  of  charge  only."  In  so  far  as  the  premises 
under  mortgage  are  concerned,  the  legal  estate  in  them  is 
no  doubt  conveyed  to  the  plaintiffs  by  language  as  full  and 
complete  as  if  the  defendants  had  been  purchasers  out  and 
out ;  but  in  equity  it  has  long  been  established  that  the  sub- 
stance of  the  transaction  must  be  looked  to,  to  see  what  is 
its  effect,  and  hence  the  mortgage  debt  has  always  been 
treated  as  the  principal  and  the  land  as  the  accessory,  and 
it  is  the  assignment  of  a  debt  which  is  dealt  with  by  the 
statute. 

One  matter  with  reference  to  the  language  of  the  sub-sec- 
tion ought,  perhaps,  to  be  further  mentioned,  namely,  what 
is  the  meaning  of  the  words  "purporting  to  be  by  way  of 
charge  only  ?  Do  they  mean  an  assignment  which  expresses 
on  tlie  face  of  it  that  it  is  made  "  by  way  of  charge  only," 
or  do  they  mean  an  ^assignment  which,  coupled  [631 
with  all  the  surrounding  circumstances,  shows  that  it  is 
by  way  of  charge  only?  Cases  may  arise  which  will  re- 
quire a  careful  consideration  of  this  question.  In  the 
present  case,  however,  I  do  not  feel  that  any  great  difficulty 
is  presented,  because  the  assignment  expressly  declares  that 
if  the  defendant  Harle  shall  pay  to  the  plaintiffs  the  sum  of 
£939  9^.  3(^.,  which  it  recites  is  owing  from  him  to  them,  and 
any  further  sum  not  exceeding  the  £1,200,  with  interest, 
whicli  may  at  any  time  thereafter  be  due  from  the  defendant 
to  the  plaintiffs,  the  plaintiffs  will  then  reconvey  the  mort- 
gaged premises  to  the  defendant.  This  appears  to  me  suflBi- 
ciently  to  indicate  upon  the  face  of  the  assignment  that  it 
"purports  to  be  by  way  of  charge  only,"  so  as  to  bring  it 
within  the  exception  and  prevent  it  from  being  an  absolute 
assignment  within  the  meaning  of  the  statute. 

In  the  result,  therefore,  upon  this  demurrer,  there  must 
be  judgment  for  the  defendant,  with  costs.  Leave  to  apply 
to  myself  at  chambers  as  to  amendment  or  entry  of  judg- 
ment. 

Judgment  for  the  defendant. 

Solicitors  for  Dlaintiffs:  Wilde^  Berger^  Moore  <£  Wilde^ 
for  G.  B.  ife  G.  H.  Nelson,  Leeds. 

Solicitors  for  defnndan  t :  Torr^  Janeways^  Torr  &  Oribble^ 
for  A.  Hailstone,  Bradford. 
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[6  Qneen's  BcDch  Division,  633.] 

March  7,  1881— <C,A.),  Q.B.D. 

[IN  THE  COURT  OF  APPEAL.] 

633]    *BuRNAND  and   Others  v.  Rodocanachi,   Son  & 

Company. 

Marine  Insurance — Valued  Policies — War — Destntcfion  of  Cargo  bif  Enemy — CVwn- 
pettsalion  paid  hy  one  Sovereign  State  to  anotfier — Bight  of  Injured  Party  to  Money 
80  paid — Salvage — Indemnity. 

The  plaintiffs,  underwriters,  granted  to  the  defendants  valned  policies  of  insurance, 
inclading  war  risks,  on  a  cargo  of  a  United  States  merchant  ship.  Such  carsfo  dur- 
ing the  insured  voyage  was  totally  destroyed  by  the  Alabama,  a  cruiser  of  the  Con- 
federate States  then  at  war  with  the  United  States  of  America ;  and  the  plaintiffs 
paid  to  the  defendants,  as  and  for  an  actual  total  loss,  the  aolounts  named  in  the  poli- 
cies, but  the  real  value  of  the  cargo  exceeded  the  sum  so  paid. 

The  loss  of  this  cargo  formed  one  of  the  items  of  claims  made  by  the  United 
States  against  Great  Britain,  in  respect  of  the  damage  done  by  the  Alabama  and 
other  Confederate  cruisers,  which  was  referred  to  arbitration,  and  resulted  in  an 
award  under  which  Great  Britain  paid  the  sum  awarded  for  compensation  to  the 
United  States.  Afterwards  the  United  States  passed  an  act  of  Congress  for  consti- 
tuting a  court  for  the  distribution  of  this  sum  amongst  its  subjects  who  had  been 
injured  and  whose  claims  should  be  allowed  by  that  court  under  the  provisions  of 
such  act,  by  which  it  was  declared  in  effect  that  no  claim  should  be  allowed  for  which 
the  party  injured  had  received  compensation  from  any  insurer ;  but  that  if  such 
compensation  should  not  be  equal  to  the  loss  actually  suffered,  allowance  might  be 
made  for  the  difference ;  and  that  no  claim  should  be  allowed  by  or  on  behalf  of  any 
insurer,  either  in  his  own  right  or  of  that  of  the  party  insured. 

The  defendants  claimed  in  such  court  and  received  a  sum  out  of  such  compensation- 
money  for  so  much  of  their  loss  as  exceeded  the  sum  insured.  The  plaintiffs,  having 
paid  for  a  total  loss,  sued  the  defendants  for  the  compensation-money  they  had  so 
received: 

Held  (Baggallay,  L.J.,  dissenting),  that  this  money  was  no  part  of  the  salvage,  but 
was  given  to  the  defendants  under  the  act  of  Congress  as  a  pure  gift,  and  that  there- 
fore the  plaintiffs  were  not  entitled  to  recover  it. 

Appeal  by  the  defendants  from  the  judgment  of  Lord 
Coleridge,  C.  J.,  in  an  action  tried  by  him  without  a  jury  (*). 
The  following  are  the  material  facts : 

The  defendants  effected  with  the  plaintiffs,  who  are  under- 
writers, two  valued  policies  for  £7,500  each  on  tobacco 
valued  in  the  policies  at  £15,000,  which  formed  the  cargo  of 
tiie  Lamplighter,  a  United  States  merchant  ship,  on  a  voy- 
age from  New  York  to  Genoa.  The  insurance  included  war 
634]  risks,  and  afterwards,  during  *the  insured  voyage, 
the  cargo  w^as  totally  destroyed  by  the  Alabama,  a  cruiser 
of  the  Confederate  States  of  America,  then  at  war  with  the 
United  States.  The  plaintiffs  accordingly  paid  the  defendants 
£15,000,  the  sum  insured  as  for  a  total  loss  of  the  said  cargo. 

(')  5  C.  P.  D.,  424. 
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The  actual  value  of  the  cargo  exceeded  such  sum  by  £6,657 

The  loss  of  the  cargo  of  the  Lamplighter  formed  one  of 
tlie  items  of  claim  made  by  the  United  States  against  Great 
Britain  in  respect  of  the  damage  done  by  the  Alabama  and 
other  CoiQfederate  cruisers,  and  which,  pursuant  to  a  treaty 
between  the  two  sovereign  states,  niade  at  Washington  in 
1871,  was  referred  to  arbitration,  which  resulted  in  an  award 
under  which  Great  Britain  paid  the  sum  awarded  to  the 
United  States  in  satisfaction  of  such  claim. 

Afterwards,  namely,  in  June,  1874,  the  United  States 
passed  an  act  of  Congress  for  constituting  a  court  for  the 
distribution  of  such  sum  amongst  the  subjects  of  the  United 
States  who  had  been  iniured  by  the  Confederate  cruisers, 
and  whose  claims  should  be  allowed  by  that  court  under 
the  provisions  of  such  act,  amongst  which  was  s.  12,  as  fol- 
lows: "iVb  claim  shall  be  admissible  or  allowed  by  said 
court  for  any  loss  or  damage  for  or  in  respect  to  which  the 
party  injured^  his  assignees^  or  legal  representatives  shall 
have  received  compensation  or  indemnity  from  any  insur- 
ance company,  insurer,  or  otherwise,  but  if  such  compen- 
sation or  indemnity  so  received  shall  not  have  been  equal  to 
the  loss  or  damage  so  actually  suffered,  allowance  may  be 
made  for  the  difference.  And  in  no  case  shall  any  claim  be 
admitted  or  allowed  for  or  in  respect  to  unearned  freights, 
gross  freights,  prospective  profits,  freights,  gains,  or  advan- 
tages, or  for  wages  of  oflBcers  and  seamen  for  a  longer  time 
than  one  year  next  after  the  breaking  up  of  a  voyage  by  the 
acts  aforesaid :  And  no  claim  shall  be  admissible  or  allowed 
by  the  said  court  by  or  on  behalf  of  arty  insurance  com- 
pany or  insurer,  either  in  its  or  his  own  right,  or  as  as- 
signee or  otherwise  in  the  right  of  a  person  or  party  in- 
sured as  aforesaid,  unless  such  claimant  sliall  show,  to  the 
satisfaction  of  said  court,  that  during  the  late  rebellion  the 
sum  of  its  or  his  losses  in  respect  to  its  or  his  war  risks  ex- 
ceeded the  sum  of  its  or  his  premiums  or  other  gains  upon 
or  in  respect  to  such  war  risks ;  and,  in  case  of  any  such 
allowance,  the  same  shall  not  be  greater  than  such  excess 
*of  loss :  and  no  claim  shall  be  admissible  or  allowed  [635 
by  said  court  arising  in  favor  of  any  insurance  company 
not  lawfully  existing  at  the  time  of  the  loss  under  the  laws 
of  some  one  of  the  United  States:  And  no  claim  shall  be 
admissible  or  allowed  by  said  court  arising  in  favor  of  any 
person  not  entitled  at  the  time  of  his  loss  to  the  protection 
of  tlje  United  States  in  the  premises,  nor  arising  in  favor  of 
29  Eng.  Rep.  93 
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any  person  who  did  not,  at  all  times  during  the  late  rebel- 
lion, bear  true  allegiance  to  the  United  States." 

The  defendants  cUiimed  in  the  cpurt  so  constituted,  under 
the  act  of  Congress,  the  difference  between  the  actual  value 
of  the  said  cargo  of  the  Lamplighter  and  the  sum  so  in- 
sured, and  such  chiim  was  allowed,  but  in  consequence  of 
some  heavy  deductions  for  commission  and  expenses  in  pros- 
ecuting and  establishing  such  claim,  the  actual  sum  re- 
ceived by  the  defendants  was  only  £2,803  17s,  2d. 

The  plaintiffs  alleged  that  they  had,  by  payment  of  the 
total  loss  under  the  policies,  become  subrogated  to  the  posi- 
tion of  the  defendants,  and  were  therefore  entitled  to  the 
sum  which  the  defendants  had  so  received  from  the  United 
States  government. 

Lord  Coleridge,  C.J.,  gave  judgment  for  the  plaintiffs, 
and  from  this  judgment  the  defendants  appealed. 

Sir'IIenr?/  James^  A.G.,  and  Gaihorne  Hardy^  for  tlie  de- 
fendants :  The  underwriters,  although  they  paid  as  fora  total 
loss  the  sum  stated  in  the  policies  as  the  value  of  the  cargo, 
are  not  entitled  to  recover  the  money  which  the  defendants, 
the  assured,  afterwards  received  from  the  American  tribunal. 
It  is  not  denied,  as  decided  in  North  of  England  Insurance 
Association  v.  Arinstrong  i^\  which  is  relied  on  by  Lord 
Coleridge,  C.J.,  that  as  between  the  underwriters  and  the 
assured  the  value  in  a  valued  policy  is  to  be  taken  to  be 
that  which  is  so  stated,  and  that  therefore  the  underwriters, 
after  they  had  paid  that  amount,  would  be  entitled  to  any- 
thing subsequently  received  by  the  assured  in  respect  of  the 
subject-matter  of  the  insurance,  which  would  be  in  the 
nature  of  salvage.  But  here  the  money  which  the  defend- 
ants have  received,  and  which  is  sought  to  be  recovered  in 
this  action,  can  in  no  sense  be  said  to  have  been  received  in 
636]  respect  of  the  subject-matter  of  *the  insurance,  so 
as  to  be  in  the  nature  of  salvage.  It  was  paid  to  the  de- 
fendants in  respect  of  the  actual  personal  loss  they  had  sus- 
tained beyond  that  which  was  covered  by  the  insurance. 
That  sum  was  not  impressed  with  any  trust,  and  the  defend- 
ants cannot  be  trustees  in  respect  of  it  for  the  plaintiffs. 
Indeed,  as  is  manifest  from  the  provisions  of  the  act  of 
Congress,  if  the  defendants  had  sued  for  this  money  in  the 
American  court  constituted  under  that  act  as  trustees  for 
the  underwriters,  the  money  would  not  have  been  paid,  and 
yet  in  every  decided  case  in  which  the  underwriters  have 
been  held  entitled  to  the  money  received  by  the  assured, 
they  had  a  right  to  use  the  name  of  the  assured  for  the  pur- 

0)  Law  Rep.,  6  Q.  B.,  241. 
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pose  of  recovering  the  money.  The  underwriters  have  no 
independent  right  to  sue  in  their  own  name,  but  must  use 
that  of  the  assured  to  recover  compensation  in  resj^ect  of 
the  thing  assured:  Simpson  \\  Thomson^').  Here  tlie  act 
of  Congress  would  have  expressly  prevented  the  plaintiffs 
from  receiving  this  compensation- money,  whether  they 
chiimed  it  in  their  own  names  or  in  the  names  of  the  defend- 
ants. The  cases  of  Randal  v.  Cochran  (')  and  Blaauiopot  v. 
De  Costa  {*\  which  are  relied  on  in  support  of  the  plain- 
tiffs' claim,  are  distinguishable  on  the  ground  that  what  the 
assured  there  received  was  compensation  in  the  nature  of 
salvage,  in  respect  of  vessels  insured  which  had  been  cap- 
tured by  the  enemy.  In  the  latter  of  these  cases  the  Lord 
Keeper,  Lord  Northington,  said,  '*The  assured  had  this 
right  of  restitution  vested  in  them  against  the  Spanish  cap- 
tors, which  was  afterwards  prosecuted  by  the  Crown  by  re- 
prisals. Satisfaction  having  been  made  in  consequence  of 
this  capture,  I  think  the  plaintiffs,"  the  underwriters  who 
had  paid  as  for  a  total  loss,  "are  entitled  to  the  benefit,  and 
that  it  was  received  by  the  executors,"  of  the  assured,  "in 
trust  for  them."  "As  to  the  nature  of  the  salvage,  it  was 
so  much  saved  out  of  the  hands  of  the  Spaniards  by  means 
of  the  interposition  of  the  Crown."  The  opinion  of  Chief 
Justice  Kent  in  Orach  v.  New  York  Insurance  Co.  (*),  is 
really  only  to  the  same  effect:  it  supposes  a  case  in  which 
France  might  make  compensation  for  a  cargo  which  had 
been  insured,  and  which  the  French  had  captured,  and 
states  that  if  such  *compensation  should  be  made,  [637 
the  government  of  the  United  States,  to  whom  it  would  be 
payable,  would  become  trustee  for  the  party  having  the 
equitable  title  to  reimbursement,  and  this  he  states  would 
be  the  insurers  if  they  had  paid  the  value  of  the  cargo  they 
had  insured.  There  it  would  be  in  the  nature  of  salvage  of 
the  thing  insured,  and  there,  moreover,  there  was  not  exist- 
ing, as  there  was  here,  an  impediment  to  the  insurers 
claiming  as  such.  The  money  was  not  paid  by  the  govern- 
ment of  the  United  States  byway  of  restitution  of  the  thing 
insured,  but  as  a  free  gift,  or  as  if  it  were  out  of  a  subscrip- 
tion made  to  indemnify  those  who  had  sustained  a  personal 
loss  from  the  war,  and  for  which  they  were  not  compensated 
by  any  insurance. 

Butt,  Q.C.,  and  Cohen^  Q.C.  {Hollams,  with  them),  for  the 
plaintiffs:  The  questions  are,  first,  whether  this  money  was 
paid  to  the  defendants  purely  as  a  bounty  or  not;  and, 

Q)  3  App.  Cns.,  279;  24  Eng.  R.,  197.         (»)  1  Eden,  ISO. 

(«)  1  Vw,  Sen.,  98.  (*)  8  John.N.  Y.  Rep.,  237. 
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secondly,  assuming  the  cargo  was  a  matter  to  which  the  un- 
derwriters, after  payment  as  for  a  total  loss,  would  be  sub- 
rogated, whether  -the  plaintiflfs  would  be  precluded  from 
recovering  in  this  action  by  the  act  of  Congress.  In  the 
North  of  England  Insurance  Association  v.  Armstrong  (*) 
the  underwriters  were  held  to  be  subrogated  to  the  right 
of  the  assured,  and  to  be  entitled  to  the  money  recovered  in 
the  Court  of  Admiralty  against  the  owners  of  the  vessel 
which  had  run  down  the  vessel  insured,  and  this  has  been 
followed  in  Darrell  v.  Tibbitts  ('),  where  on  payment  of  the 
loss  the  insurer  was  held  to  be  entitled  to  be  put  in  the  place 
of  the  assured,  so  that  if  the  assured  should  receive  compen- 
sation from  any  other  source  for  the  loss,  the  insurer  is 
entitled  to  recover  it  from  the  assured.  Supposing  the  de- 
fendants, after  they  had  received  this  money  from  tlie 
American  tribunal,  had  sued  the  plaintiffs  on  the  policies, 
would  not  the  amount  the  defendants  had  so  received  liave 
been  an  answer  j^ro  tanto  to  the  action  ?  Ijord  Cairns  states 
in  the  House  of  Lords,  in  Simpson  v.  Thomson  {^)^  '*that 
where  one  person  has  agreed  to  indemnify  another  he  will, 
on  making  good  the  indemnity,  be  entitled  to  succeed  to  all 
the  ways  and  means  by  which  thft  person  indemnified  might 
have  protected  himself  against  or  reimbursed  himself  for 
638]  ^^lie  loss."  The  case  of  Stewart  *v.  Greenock  Marine 
Insurance  Co,  (*)  decides  that  in  all  cases  of  marine  insur- 
ance in  which  the  subject  insured  is  not  actually  annihi- 
lated, the  assured  claiming  as  for  a  total  loss  must  give  up  to 
the  underwriters  all  the  remains  of  the  property  recovered, 
together  with  all  benefits  incident  to  it,  or  rather  that  such 
property  vests  in  the  underwriters. 

It  cannot  be  denied  by  the  defendants  that  unless  tl)is 
money  was  given  as  a  pure  act  of  bounty,  and  was  not  given 
in  respect  of  the  subject-matter  of  the  assurance,  the  plain- 
tiffs, the  underwriters,  would  be  entitled  to  receive  it.  It  is 
given  wholly  in  respect  of  the  cargo  which  was  lost,  and  is 
in  the  nature  of  salvage,  just  as  much  as  if  the  cargo  had 
never  been  destroyed,  but  had  been  recaptured  by  the 
American  government  and  restored  to  its  owners. 

[Breit,  L.  J.:  The  United  States,  where  alone  this  money 
can  be  recovered,  say  by  their  act  of  Congress  that  they  will 
not  give  it  except  where  the  property  lost  is  uninsured, 
and  that  they  will  not  give  anything  in  respect  of  what  is 
insured.] 

It  may  be  granted  that  there  was  no  legal  right  to  this 

(M  Law  Rep..  f>  Q.  B..  244.  (S)  8  App.  Caa..  284;  24  Eng.  R.,  201. 

(-)  5  g.  B.  1)..  5tiO ;  <i».V,  p.  464.  ^  2  II.  L.  C,  159. 
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money,  which  the  derendants  could  liave  enforced  against 
the  United  States  government,  but  yet  they  had  that  moral 
right;  wiien  money  by  way  of  compensation  had  been  received 
from  England,  under  the  circumstances  in  which  this  was 
received,  as  would,  after  the  defendants  had  so  obtained  it, 
make  them,  according  to  the  authorities,  both  English  and 
American,  trustees  to  those  equitably  entitled  to  it,  namely, 
the  underwriters. 

Gathorne  Hardy  replied, 

BuAM\VELL,  L.J.:  I  cannot,  with  the  greatest  respect  for 
the  opinion  of  Lord  Coleride,  and,  I  am  sorry  also  to  have 
to  add,  for  the  opinion  of  ray  Brother  Baggallay,  think  that 
this  judgment  is  right,  and  as  the  matter  is  short  and  with- 
out any  complication,  it  is  unnecessary  to  take  time  to  con- 
sider our  judgment  any  further. 

It  is,  however,  some  gratification  to  me  to  think  that  I 
really  do  not  differ  from  a  word  that  Lord  Coleridge  has 
said  in  his  judgment.  It  seems  to  me  that  the  erroneous 
conclusion  he  has  come  *to  has  arisen  from  his  deal-  [639 
ing  with  the  case  as  if  there  were  only  two  points  in  it, 
whereas,  to  my  mind,  there  is  a  third  and  a  most  important 
one.  His  Lordship  says,  "Two  points  arise.  First,  Is  the 
value  in  the  policy  which  has  beea  paid  absolutely  conclu- 
sive, in  case  of  actual  total  loss,  between  the  parties  to  the 
policy?  and.  Secondly,  Was  the  payment  of  their  money  to 
the  defendants  more  than  a  free  gift:  a  pure  act  of  grace  on 
the  part  of  the  United  States?"  Tliere  is,  it  seems  to  me,  a 
third  and  most  material  point,  viz.,  this,  supposing  the  pay- 
ment was  either  a  free  gift,  or  something  more — was  it  that 
which  could  be  called  a  portion  of  the  salvage  of  the  thing 
insured?  Whether  this  point  was  made  before  Lord  Cole- 
ridge I  do  not  know,  that  does  not  appear,  but  he  has  not 
put  it ;  and  it  seems  to  me  that  it  is  a  question  upon  which 
our  decision  should  turn. 

Now  Lord  Coleridge  dealt  with  the  first  question,  and  says 
that  there  has  been  an  actual  total  loss,  and  that,  subject  to 
a  certain  qualification,  the  valuation  in  the  policy  is  conclu- 
sive between  the  parties.  He  then  says,  "  Was  there  any 
right  or  was  the  awarding  of  the  money  by  the  United  States 
court  merely  a  free  gift  of  the  money,  a  mere  act  of  grace 
on  the  part  of  the  United  States  government?  If  it  were,  I 
am  of  opinion  that  this  action  would  clearly  be  not  main- 
tainable, and  at  first  sight  there  is  much  to  be  said  for  the 
contention  that  it  was  a  mere  act  of  grace."  No  doubt  there 
is  much  to  be  said  for  such  contention,  because  the  Ameri- 
can government  had  got  the  money,  and  if  they  thought  fit 
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they  might  have  said  that  persons  in  the  position  of  the 
plaintiffs  or  the  defendants  should  not  have  a  dollar  or  a 
cent  of  it.  Therefore,  in  one  sense,  it  was  an  act  of  grace  on 
their  part.  His  Lordship  afterwards  thus  continues :  "  It  is 
therefore  no  doubt  clear  that  the  defendants  could  have  had 
no  legal  claim  capable  of  being  enforced  against  the  United 
States  in  their  sovereign  character.  But  it  seems  to  be 
equally  clear,  as  the  result  of  great  authorities  both  in  Eng- 
land and  in  America,  that  if  a  country  puts  a  fund  of  this 
sort  in  course  of  distribution  by  regular  process  amongst 
such  of  its  subjects  as  are  morally  entitled  to  share  in  the 
fund,  then  what  their  subjects  so  recover  they  recover  as  a 
right,  not  perhaps  enforceable  bylaw,  but  yet  with  such  a 
character  of  moral  equity  about  it  as  makes  them,  in  respect 
640J  of  what  they  so  *recover,  trustees  for  those  who  in 
equity  and  justice  are  entitled  to  it."  Then  he  says  that 
''  this  appears  to  have  been  held  in  principle  by  Lord  North - 
ington.  Lord  Hardwicke,  and  Chancellor  Kent,  when  Chief 
Justice  of  New  York." 

Now,  agreeing  with  that  reasoning  in  substance^  I  should 
have  thought  that  if  this  sum  of  money  had  been  awarded 
to  the  defendants  because  they  had  their  cargo  taken  by  the 
Alabama  simpUciter^  it  would  have  been  salvage,  and  would 
liave  been  within  the  principles  of  the  cases  to  which  Lord 
Coleridge  refers,  namely,  this,  that  where  a  right — not  per- 
haps enforceable  in  any  tribunal  but  still  a  right — is  given 
to  the  assured  by  the  Sovereign  to  receive  certain  money  as 
a  compensation  for  the  loss  of  the  assured's  cargo  or  ship 
which  had  been  assured,  if  he  has  been  paid  as  for  a  total 
loss  by  the  insurers,  he  must  hand  over  what  he  so  gets  to 
those  who  are  entitled  to  the  salvage  of  the  thing  assured. 
I  think  those  cases  justify  that  proposition  and  contention 
of  Lord  Coleridge. 

But  his  Lordship,  as  I  say,  has  omitted  the  question 
whether  what  was  given  in  this  case  was  given  as  salvage? 
Now,  in  my  opinion,  it  clearly  was  not  given  as  salvage. 
The  act  of  Congress  says :  "  No  claim  shall  be  admissible  or 
allowed  by  the  said  court  for  any  loss  or  damage  for  or  in 
respect  to  which  the  party  injured,  his  assigns  or  legal  rep- 
resentatives, shall  have  received  compensation  or  indemnity 
from  any  insurance  company,  insurer,  or  otherwise."  It  is 
not  given  therefore  on  account  of  that,  *'  but,"  it  goes  on  to 
say,  ''if  such  compensation  or  indemnity  so  received  shall 
not  have  been  equal  to  the  loss  or  damage  so  actually  suf- 
fered, allowance  may  be  made  for  the  difference."  So  that 
what  the  act  of  Congress  says  in  effect  is  this,  if  the  party 
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injured  has  insured  goods  by  a  valued  policy  and  valued 
them  under  their  real  value,  he  shall  receive  nothing  in 
respect  of  what  was  covered  by  the  policy  ;  but  in  respect 
of  what  was  uninsured  he  shall  receive  an  indemnity  for  the 
loss  sustained. 

Now  how,  under  those  circumstances,  can  it  be  said  that 
what  the  defendants  received  was  part  of  the  salvage  of  the 
thing  insured?  It  seems  to  mt^  to  be  impossible  to  say  so. 
To  use  Mr.  Hardy's  argument,  suppose  a  subscription  had 
been  got  up,  or  suppose  a  national  grant  had  been  given  for 
the  encouragement  *of  moderate  values  being  put  on  [641 
siiips  or  cargoes  in  policies  of  insui^nce,  and  then  when  a 
loss  occurred  some  compensation  was  to  be  made  out  of  it 
to  owners  who  had  suffered?  How  could  such  compensa- 
tion be  said  to  be  part  of  tlie  salvage  ? 

Take  another  illustration — if  the  court  constituted  by 
Congress  be  still  sitting  the  owner  might  still  go  there  and 
say,  *'  I  am  still  a  person  who  has  not  received  an  indemnity 
for  my  loss,  because  an  English  court  of  law  has  ordered 
me  topay  it  to  the  underwriters,  therefore  I  ask  the  court 
to  give  me  something  more."  Furthernaore,  in  the  cases  be- 
fore Lord  Hardwicke  and  Lord  Northington,  and  in  the  case 
before  Chief  Justice  Kent  at  New  York,  a  proceeding  had 
been  pending  by  the  underwriters  ;  but  suppose  proceedings 
had  been  taken  by  the  underwriters  in  the  present  case  to 
recover  this  money,  on  the  ground  that  they  and  not  the 
assured  were  the  persons  entitled  to  the  salvage,  and  that 
if  necessary  they  would  make  the  assured  a  defendant. 
Could  such  an  action  have  been  maintained  in  the  United 
States  ?  If  the  present  plaintiffs  had  gone  before  the  court 
constituted  by  the  act  of  Congress  and  had  claimed  as  the 
underwriters  upon  the  policy  to  be  entitled  to  the  salvage, 
because  the  cargo  was  under-insured,  it  is  clear  that  their 
claim  would  not  have  been  maintainable  for  a  moment.  As 
to  that  Lord  Coleridge  says:  "It  has  been  said  that  the  act 
of  Congress  prevents  the  plaintiffs  from  recovering.  Prob- 
ably in  the  American  courts  that  is  so,  but  the  act  of  Con- 
gress cannot  affect  the  rights  of  litigants  in  English  courts." 
Now  that  is  true,  but  if  his  Lordship  had  had  his  attention 
called  to  what  I  call  the  third  question,  namely,  as  to 
salvage,  he  might  have  decided  the  other  way.  I  cannot 
help  thinking  that  in  this  case  one  may  fairly  bear  in  mind 
the  maxim,  '^ct/Jus  est  dare^  ejus  est  disponere.^'^  The 
United  States  have  chosen  to  give  a  sum,  not  by  way  of 
salvage,  but  by  way  of  indemnity,  to  the  defendants  who 
have  been  injured,  because  they  were  under-insured;  there- 
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fore  the  defendants  are  entitled  to  keep  this  money  which 
has  been  given  to  them  to  keep,  and  in  no  sense  to  hand 
over.  The  consequence  is  that  the  judgment  for  the  plain- 
tiflfs  must  be  reversed. 

Baggallay,  L.J.:  I  have  the  misfortune  to  differ  from 
my  colleagues.  It  appears  to  me  that  the  view  taken  by 
642]  Lord  ^Coleridge  on  the  trial,  and  the  reasons  as- 
signed by  him  for  taking  that  view,  are  correct,  and  I  en- 
tirely agree  in  them. 

If  the  distribution  of  this  money  had  been  a  mere  act  ot 
grace  on  the  part  of  the  United  States,  it  is  clear  tliat  the 
plaintiffs  would  have  bad  no  case  whatever  in  an  English 
court.  But  I  am  unable  to  distinguish  the  circumstances 
under  which  this  fund  was  distributed,  and  the  claim  made 
by  the  present  defendants,  from  what  took  place  in  the  case 
of  Randal  v.  Cochran  (')  which  came  under  the  consider- 
ation of  Lord  Hardwicke  in  1748,  or  in  the  case  of  Blaauw- 
poiv.  De  Costa  {^)^  which  came  under  the  consideration  of 
Lord  Northington  in  1758.  No  doubt  the  fund  was  one 
which  the  United  States,  in  the  present  case,  and  the  British 
government  in  the  cases  I  have  referred  to,  could  have  dealt 
with  in  any  way  they  thought  fit ;  but  it  was  thought  proper 
in  both  cases  to  place  that  money  in  such  a  form  as  that  rights 
to  it  might  be  asserted  when  based  on  a  particular  claim. 
In  the  cases  in  the  British  courts,  it  was  based  on  the  injury 
which  merchants  had  sustained  by  reason  of  seizures  by 
vessels  of  the  Spanish  government.  The  fund  having  been 
placed  at  the  absolute  disposal  of  the  sovereign,  was  dis- 
tributed in  that  way,  and  it  was  held  that  the  plaintiffs  in 
those  cases  were  entitled  to  recover  the  money  under  that 
distribution. 

Now,  it  is  said  in  the  present  case,  that  what  has  been  re- 
covered from  the  United  States  by  the  present  defendants, 
is  not  in  the  nature  of  anything  arising  out  of  the  insurance, 
but  money  paid  to  the  defendants  entirely  in  respect  of  the 
difference  between  the  full  value  of  the  cargo  and  the  amount 
for  which  they  had  been  insured.  But  it  is  to  be  borne  in 
mind,  that  the  policies  here  were  valued  policies,  and  it  ap- 
pears that  the  principle  on  wliich  the  case  of  the  North  of 
England  Insurance  Association  v.  Armstrong  {^)  was  de- 
cided, was,  that  the  insurers  who  have  paid  a  total  loss  are 
entitled  to  all  that  is  recovered  in  respect  of  that  loss. 

It  is  quite  clear  in  this  case,  that  the  claim  which  was 
made  before  the  United  States  commissioners  by  the  present 

0)  1  Ves.  Sen.,  98.  («)  1  Eden,  130.  (»)  Law  Rep.,  5  Q.  B.,  244. 
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defendants,  was  based  entirely  upon  the  loss  of  the  cargo 
of  the  Lamplighter  by  the  Alabama. 

*It  appears  to  me,  therefore,  that  the  action  is  [643 
well  founded,  and  that  the  judgment  of  Lord  Coleridge  was 
right,  and  that  consequently,  according  to  my  view,  the  ap- 
peal should  be  dismissed. 

Brett,  L.  J.:  If  we  had  not  had  ample  opportunity  during 
the  discussion,  of  thinking  over  the  point  in  this  case  which 
is  so  simple  a  one,  I  should  certainly  after  hearing  that  my 
Brother  Baggallay  differed,  have  taken  time  to  consider  it ; 
but,  as  we  have  given  to  this  point  all  the  deliberation  tiiat 
we  are  likely  to  give  to  it,  and  as  we  are  not  likely  to  change 
our  minds,  I  will  state  now  my  opinion. 

This  money  was,  in  the  lirst  place,  paid  to  the  American 
government  by  the  English  government,  under  a  treaty  by 
which  the  American  government  did  not  bind  themselves  to 
the  English  government  as  to  its  disposal,  nor  undertake 
that  it  should  be  given  to  the  persons  whose  property  had 
been  taken  by  these  cruisers.  Therefore,  when  the  nioney 
first  came  into  the  hands  of  the  American  government,  they 
were  under  no  obligation  of  any  kind,  whether  enforceable 
or  not,  to  give  it  to  the  defendants,  or  to  any  other  person  in 
a  similar  position ;  but  were  at  liberty  to  make  a  free  gift 
of  it  to  anybody  whom  they  chose. 

Now  if,  notwithstanding  this,  they  had  paid  this  money 
to  the  defendants  as  a  portion  of  what  may  be  called  the 
salvage,  or  purely  in  respect  of  the  loss,  it  may  be  that  the 
mere  fact  of  their  not  being  under  any  obligation  to  do  so, 
would  not  have  prevented  the  right  of  the  underwriters  to 
have  it.  It  may  be,  that  that  is  the  effect  of  the  cases  before 
Lord  Nortliington  and  Lord  Hardwicke ;  though  I  doubt 
whether  their  decisions  were  on  the  principle  that  the  money 
was  in  the  hands  of  the  English  government  to  give  it  or  not 
as  a  pure  gift.  As  I  gather,  the  principle  of  those  decisions 
was  tliat  the  government  had  received  the  money  for  the  as- 
sured, who  having  a  right  which  they  could  not  enforce,  the 
government  had  undertaken  to  get  the  money  for  them.  Yet 
as  the  assured  never  could  have  recovered  that  money  from 
the  government,  it  might  be  said  that  the  money  was  in  the 
hands  of  the  government  to  give  or  not  to  the  assured  as  a 
pure  gift.  Still,  I  do  not  think  that  that  was  the  principle 
on  which  those  cases  was  decided  ;  and  if  that  were  so,  un- 
less lam  bound  *by  them,  I  should  be  unable  to  fol-  [644 
low  those  decisions.  However,  if  this  money  had  been  paid 
over  as  a  part  of  the  salvage  by  the  United  States  to  the  de- 
20  KiiG.  Rep.  •        94 
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fendants,  those  decisious  might  have  been  authorities  bind- 
ing upon  us. 

It  seems  to  me  that  the  true  principle  on  whixjh  to  de- 
cide this  case  is,  that  the  money  was  in  tlie  hands  of  the 
American  government,  so  that  they  might  make  a  pure  gift 
of  it  as  they  pleased,  and  that  they  did  not  pay  it  to  the  de- 
fendants in  this  case  in  respect  of  the  loss  of  the  goods,  or 
as  part  of  tliat  which  was  salvage,  but  as  a  gift,  because  the 
assured  liad  not  insured  the  goods  to  their  full  value.  By  the 
act  of  Congress  the  government  of  the  United  States  said  that 
they  would  pay  to  persons  in  the  position  of  the  defendants, 
if  they  had  not  been  insured  at  all,  or  if  they  had  insured 
but  had  not  recovered,  and  could  not  recover,  from  their  in- 
surers ;  or  if  though  insured,  they  were  not  fully  insured ; 
but  then  only,  not  in  respect  of  the  loss,  nor  in  respect  of 
what  such  persons  had  insured,  but  in  respect  of  what  they 
had  not  insured. 

Now,  that  seems  to  me  to  make  the  case  wholly  different 
•  from  the  cases  decided  in  England.  This  money  could  not 
have  been  recovered  in  England  at  all  by  the  assured.  It 
could  only  have  been  recovered  in  the  United  States,  where 
it  must  have  been  sued  for,  not  in  any  ordinary  court,  but 
only  before  the  special  commissioners  constituted  under  the 
act  of  Congress.  If  the  defendants  had  stated  to  those  com- 
missioners that  they  had  been  insured  and  had  been  paid 
the  insurance,  and  were  claiming  the  money  for  the  under- 
writers, or  if  the  underwriters  had  sued  in  the  names  of  the 
assured  and  those  matters  had  been  declared  to  the  com- 
missioners, not  a  penny  would  have  been  recovered,  because 
of  the  provisions  of  the  act  of  Congress ;  whereas  in  the 
English  cases  which  have  been  cited  the  declarations  of 
these  facts  would  have  made  no  difference  at  all,  and  the 
money  would  equally  have  been  recovered. 

The  present  case  seems,  therefore,  to  me  much  more  like 
the  case  put  by  Lord  Blackburn  in  the  House  of  Lords  in 
Simpson  V.  Thomson  (*) ;  and  as  the  assured,  if  these  facts 
had  been  known,  never  could  have  recovered,  so  the  under- 
645]  writers  cannot  get  this  *money  back  from  them.  It 
is  by  the  American  statute  as  a  pure  gift  from  the  American 
government  that  this  money  is  paid  to  the  defendants.  It 
is  not  paid  by  way  of  salvage,  but  for  another  reason  alto- 
gether, namely,  that  the  defendants  were  under-insured. 

I  think,  therefore,  that  this  case  is  distinguishable  from 
those  English  decisions  ;  and  that  the  plaintiffs,  the  under- 

(>)  3  App.  Gas.,  293;  24  Eng.  Rep.,  209. 
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writers,  are  not  entitled  to  this  money,  and  that  the  judg- 
ment for  th-em  should  be  reversed. 

Judgment  reversed. 

Solicitors  for  plaintiffs:    Walions,  Bubb  &  Walton. 
Solicitors  for  defendants  :  MarJcby^  Stewart  <fi  Co. 


[6  Queen's  Bench  Division,  648.] 

April  18,  1881— (C.A.),  QB.D. 

[IN  THE  COURT  OF  APPEAL.] 

*The  Inman  Steamship  Company,  Limited,  v.     [648 

BiscnoFF  and  Others. 

Jnznranee  {MaHne) — Policy — FreiglU — Lom  hy  Perils  of  tJie  Seas. 

The  plaintiffs  were  the  owners  of  a  steamship  named  the  P..  wliich  was  chartered 
to  the  Commissioners  of  the  Admiralty  for  transport  service  for  three  months  .certain  at 
an  a^^reed  freii^ht,  whicli  was  not  to  be  payable  in  the  event  of  the  steamship  becom- 
ing imseaworthy  or  untit  to  perform  the  service  for  which  she  was  chartered.  One 
month's  freii^ht  was  to  be  paid  to  the  plaintiffs  in  advance.  The  plaintiffs  effected 
with  the  defendants  a  policy  of  insurance  in  the  ordinary  form  upon  freight. 

The  P.  sailed  under  the  charter  to  the  admiralty  with  troops  for  South  Africa,  and 
soon  after  the  expiration  of  the  first  month  of  the  period  for  which  she  was  chartered 
she  struck  on  a  rock,  and  was  so  damaged  as  to  become  unseaworthy  and  unfit  to 
perform  tlie  service  for  which  she  had  been  chartered.  She  was  thereupon  discharged 
from  the  service  of  the  admiralty  : 

IJehl,  that  the  plaintiffs  could  not  recover  from  the  defendants  the  residue  of  the 
freight,  which  the  P.  would  have  earned  during  the  time  covered  by  the  policy. 

Action  upon  a  policy  of  marine  insurance  upon  freight. 

The  plaintiffs  were  the  owners  of  a  steamship  named  the 
City  of  Paris. 

By  a  charterparty  dated  the  20th  of  February,  1879,  and 
made  between  the  Commissioners  of  the  Admiralty  of  the 
one  part,  and  C.  T.  Ellis  (on  behalf  of  the  plaintiffs)  of  the 
other  part,  it  was  witnessed  that  the  commissioners  had  hired 
and  taken  to  freight  the  City  of  Paris  '*for  service  and  em- 
ployment as  a  transport  *on  monthly  hire  for  the  [649 
space  of  three  calendar  months  certain,  and  thenceforward 
until  the  commissioners  for  executing  the  ofBce  of  Lord  High 
Admiral  aforesaid  for  the  time  being  shall  cause  notice  to  be 
given  to  the  said  second-named  party,  his  executors  or  admin- 
istrators, or  to  the  master  or  other  person  having  charge  of 
the  said  ship,  that  she  is  discharged  from  Her  Majesty's 
service,  such  notice  to  be  given  when  the  ship  is  in  port  in 
the  United  Kingdom.  And  the  said  second-named  party 
doth  covenant  and  agree  with  the  said  commissioners  in 
manner  following,  that  is  to  say,  that  the  said  shipshall  at 
all  times  during  the  continuance  of  this  charter  be  strong, 
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firm,*  tight,  staunch,  and  substantial,  both  above  water  and 
beneath,  and  in  every  respect  seaworthy  and  properly 
manned,  fitted,  stored,  furnished,  equipped,  and  found  at 
the  proper  cost  and  charge  of  the  said  owners  ....  In 
consideration  of  which  covenants  and  conditions  it  is  agreed 
by  the  said  commissioners  for  and  on  behalf  of  Her  Majesty 
in  manner  following,  that  is  to  say,  that  the  said  second- 
named  party  shall  be  allowed  for  the  hire  and  freight  of  the 
said  ship  at  the  rate  of  25^.  per  ton  per  calendar  montli 
.  .  .  .  during  such  time  as  the  said  ship  shall  be  continued 
in  Her  Majesty's  employ,  and  shall  duly  and  efficiently  per- 
form the  service  for  which  she  is  hereby  engaged  :  that  the 
said  second-named  party  shall,  on  signing  and  sealing 
hereof,  be  entitled  to  receive  a  bill  made  out  and  registered 
according  to  the  usage  of  the  navy  for  one  calendar  month's 
freight  upon  account  and  in  part  payment  according  to  the 
rate  and  tonnage  aforesaid,  provided  it  be  certified  by  the 
inspecting  officer  that  the  said  ship  is  ready  to  proceed  on 
Her  Majesty's  service.  And  after  the  said  ship  shall  have 
been  in  the  service  two  calendar  months  from  the  commence- 
ment of  the  said  service  and  the  said  second  party  shall 
have  produced  to  the  said  commissioners  a  certificate  in  the 
required  form,  the  said  second-named  party  shall  be  entitled 
to  receive  a  further  bill  for  a  moiety  of  one  month's  freight 
upon  account  in  manner  aforesaid ;  and  after  the  said  ship 
shall  have  been  in  the  said  service  three  calendar  months, 
and  the  said  second-named  party  shall  have  produced  to  the 
said  commissioners  such  certificate  as  aforesaid,  the  said 
second-named  party  shall  be  entitled  to  be  paid  a  further 
bill  for  another  moiety  of  one  month's  freight  upon  account, 
650]  and  each  month  after  during  *the  ship's  continuance 
in  the  said  service,  if  such  certificate  as  aforesaid  shall  have 
been  produced,  the  said  second-named  party  shall  be  enti- 
tled to  receive  a  further  bill  for  one  month's  freight  on  ac- 
count, and  shall  be  paid  the  balance  of  freight  on  the  passing 
in  the  office  of  the  requisite  accounts  and  documents  after 
the  discharge  of  the  said  ship,  all  which  aforesaid  payments 
shall  be  made  in  England  by  bills  payable  in"  three  days 
from  and  after  the  respective  dates  thereof  by  Her  Majesty's 
Paymaster-General.  Provided  always,  and  it  is  hereby 
agreed  and  declared,  that  if  at  any  time  or  times  hereafter 
it  shall  be  made  to  appear  to  the  said  commissioners  that 
any  delay  has  been  caused  or  has  accrued  by  breach  of 
orders  or  neglect  of  duty,  or  that  the  said  ship  became  in- 
capable from  any  defect,  deficiency,  breach  of  orders,  or  from 
any  cause  whatsoever,  to  perform  efficiently  the  service  con- 
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tracted  for,  then  and  in  every  such  case  it  shall  and  may  be 
lawful  to  and  for  the  said  commissioners' to  retain  in  arrear 
the  pay  of  the  ship  for  two  months  ....  and  to  put  the 
said  ship  out  of  pay,  or  to  make  such  abatement  by  way  of 
mulct  out  of  the  hire  or  freight  of  the  said  ship  as  they  shall 
adjudge  fit  and  reasonable  ....  Enters  into  pay  the  18th 
day  of  February,  1879."  On  the  22d  of  February,  the  plain- 
tiffs, through  their  brokers,  effected  with  the  defendants 
(who  were  underwriters)  a  policy  in  the  ordinary  form  on 
'*  freight  outstanding,"  and  the  insurance  was  to  last  '*at  and 
from  and  for  and  during  the  space  of  three  calendar  months, 
commencing  the  risk  on  the  20th  day  of  February,  1879, 
and  ending  on  the  19th  day  of  May,  1879,  both  days  inclu- 
sive." The  defendants  were  aware  that  the  City  of  Paris 
was  under  charter  to  the  government,  but  they  did  not  in 
fact  know  the  terms  of  it. 

The  City  of  Paris  took  on  board  troops,  and  in  the  month 
of  February,  1879,  sailed  for  South  Africa  ;  but  on  reaching 
the  Cape  of  Good  Hope,  on  the  21st  of  March,  she  struck 
upon  a  rock  and  received  such  injuries  as  to  render  her  un- 
sea worthy  and  unfit  to  carry  troops.  She  was  put  out  of 
pay,  and  upon  the  17th  of  April,  1879,  whilst  still  at  the 
Cape,  she  was  discharged  from  Her  Majesty's  service  by  the 
senior  naval  officer  at  the  Cape  of  Good  Hope.  After  some 
delay  her  repairs  w^ere  proceeded  with,  and  she  received  a 
certificate  of  efficiency  upon  the  14th  of  May.  The  plain- 
tiffs alleged  that  during  the  time  covered  by  the  policy 
^through  the  perils  insured  against  a  loss  accrued  to  [651 
the  plaintiffs  of  the  freight  covered  by  the  said  policy,  which 
would  have  been  earned  between  the  21st  of  March  and  the 
19th  of  May,  1879. 

At  the  trial,  Brett,  L.  J.,  gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 

March  17 ;  April  4.  CI  Russell^  Q.C.,  and  A,  Cohen,  Q.C. 
(/.  G.  Barnes^  with  them),  for  the  defendants,  in  support 
of  the  appeal. 

0\dly^  Q.C,  and  D.  French,  for  the  plaintiffs. 

The  arguments  are  sufficiently  stated  in  the  judgment 
hereafter  set  forth. 

The  following  cases  were  cited  : 

As  totlie  construction  of  the  policy  of  insurance:  Jackson 
v.  Union  Marine  Insurance  Co,  (*) ;  Allison  v.  Bristol  Ma- 
rine Insurance  Co,  (') ;    Rankin  v.  Potter  (*) ;    Ripley  v. 

0)  Law  Rep.,  10  C.  P.,  125  ;    11   Kng.         O  1  App.  Cas.,  209  ;  16  Enjr.  R..  82. 
R.,  21»0:  O  Law  Rep.,  6  U.  L.,  83 ;  6  Kng.  R.,  40. 
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Scaife{^)\  Havelock  v.  Geddesi^)^   Taylor  v.  Dunbar  \^)\ 
narrower  v.  Hutchinson  (*) ;  Boies  v.  HeiDitt{^). 

As  to  how  far  the  charterparty  could  be  looked  at  in  con- 
struing the  policy  of  insurance :  Halhead  v.  Young  (*). 

Cur.  adv.  vulL 

April  13.  The  judgment  of  the  Court  (Lord  Coleridge,  C.  J., 
Bramwell  and  Baggallay,  L,  JJ.)  was  delivered  by 

Bramwell,  L.J.:  The  first  question  argued  in  this  case 
turned  on  the  clause  in  the  charterparty,  that  "if  at  any 
time  it  shall  be  made  to  appear  to  the  commissioners  thac 
the  ship  became  incapable,  from  any  defect  or  cause  whatso- 
ever, to  perform  efficiently  the  service  contracted  for,  then 
it  shall  be  lawful  for  the  commissioners  to  retain  in  arrear 
the  pay  of  the  ship  for  two  months,  and  to  put  the  ship  out 
of  pay."  The  ship  having  become  disabled  by  perils  of  the 
seas,  and  requiring  repairs,  the  doing  of  which  would  last 
652]  a  considerable  time,  the  commissioners,  acting  *under 
tliis  clause,  did  put  the  ship  out  of  pay,  and  so  the  plaintiffs 
said  the  freight  was  lost,  and  lost  by  perils  of  the  seas.  The 
defendants  answered  that  either  the  commissioners  had  no 
power  to  do  what  they  did,  and,  if  not,  tiie  freight  was  not 
lost;  or  that  they  had,  and  if  so,  the  freight  was  not  lost 
through  perils  of  the  seas,  but  through  the  peculiar  powers 
given  to  the  charterers.  This  argument  supposes*  that  the 
charterparty  may  be  read  as  though  set  out  in  the  policy. 
No  doubt  it  not  only  may,  but  must,  be  looked  at,  and,  for 
the  purposes  of  this  question  at  least,  maybe  read  as  though 
set  out  in  the  policy.  But  what  then?  The  question  still 
arises,  Was  the  loss  of  the  freight  a  loss  by  perils  of  the 
seas?  We  are  of  opinion  it  was  not.  We  are  of  opinion 
that  but  for  the  particular  clauses  in  this  ciiarterparty, 
freight  would  have  continued  to  be  earned,  notwithstanding 
perils  of  the  seas.  It  must  be  carefully  borne  in  mind  that 
the  hiring  was  not  for  three  taonths  merely,  but  was  for 
an  indefinite  time,  viz.,  till  n<5tice  should  be  given  by  the 
commissioners  when  the  ship  should  be  in  a  port  in  the 
United  Kingdom,  with  a  provision  that  the  minimum  term 
of  hiring  should  be  three  months.  Now  it  is  clear  then,  on 
reason  and  authority,  that  but  foi*  the  clause  enabling  (if  it 
does  enable)  the  commissioners  to  put  the  ship  out,  of  pay, 
she  would  have  continued  on  it  till  she  returned  to  the 
United  Kingdom  and  was  discharged,  including  the  time 
necessary  for  repairs.     That  tliis  is  so,  is  strengthened  by 

(>)  5  B.  &  C.  167.  (^)  Law  Rep.,  4  Q.  B.,  623. 

(«)  10  EaHt,  555.  (»)  Law  Rep.,  2  Q.  B.,  695. 

(»)  Law  Rep.,  4  C.  P.,  206.  (•>)  6  E.  &  B.,  312. 
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the  consideration  of  the  provision  in  the  charterparty,  that 
the  ship  shall  at  all  times  during  the  continuance  of  the 
charterparty,  be  strong,  firm,  tight,  staunch,  and  in  every 
respect  seaworthy.  For  that  involves  repairs  necessary  be- 
ing done  to  the  ship  during  the  time  included  in  the  charter- 
party.  But  for  the  clause  in  question,  therefore,  the  time 
in  the  charterparty  would  have  run  during  the  time  of  those 
repairs,  and  till  the  ship  was  discharged  in  a  port  in  the 
United  Kingdom.  The  perils  of  the  seas,  therefore,  have 
not  caused  the  loss  of  freight.  They  are  causa  sine  qua 
non^  but  not  causa  causans,  not  the  proximate  cause  of  the 
loss.  Suppose  there  had  been  a  clause  that  the  ship  might 
be  put  out  of  pay  if  she  stranded,  and  she  had  stranded,  not 
been  injured,  but  put  out  of  pay.  That  would  have  been  a 
loss  in  one  sense  by  perils  of  the  seas,  no  less  than  this,  but 
clearly  not  covered  by  the  policy. 

*Mr.  French,  however,  took  another  point.  He  [653 
said,  and  apparently  correctly,  that  the  charter  freight  ac- 
crued de  die  in  diem^  but  only  while  the  ship  "duly  and 
efficiently  performed  the  service;"  that  perils  of  the -seas 
had  prevented  such  due  and  efficient  performance,  and  so 
the  freight  was  lost  by  such  perils.  We  are  of  a  different 
opinion.  There  is  no  exception  of  perils  of  the  seas  in  the 
cliarterparty  to  excuse  the  shipowner ;  but  the  clauses, 
which  say  when  he  shall  be  liable,  by  implication  exclude 
a  liability  caused  by  perils  of  the  seas.  Those  words, 
''duly  and  efficiently  perform,"  &c.,  do  not  constitute  a 
condition  precedent.  That  is  manifest  from  this,  that  if 
they  did,  then,  though  the  service  was  rendered,  but  not 
duly  and  efficiently,  the  plaintiffs  would  not  be  entitled  to 
any  payment.  For  example,  if  through  mismanagement, 
or  even  misfortune,  five  weeks  were  consumed  in  doing 
what  could  be  done  in  four,  no  payment  would  be  due. 
This  cannot  be.  The  remedy  in  such  case  is  by  cross  action 
or  putting  the  ship  out  of  pii^",  the  power  to  do  which  makes 
the  construction  contended  for  the  less  needful  and  prob- 
able. Further,  the  payment  is  to  be  monthly,  and  the  sec- 
ond payment  is  to  be  after  the  ship  has  been  two  months  in 
the  service  from  the  commencement  of  the  service,  and  is 
to  be  a  moiety  of  one  month's  freight.  This  is  inconsistent 
with  the  contention  of  Mr.  French.  It  may  be  asked.  What 
is  the  meaning  of  the  words  ?  The  best  answer  we  can  give, 
is  to  say  about  the  same  as  the  meaning  in  a  lease  of  the 
words  that  '*the  lessee  well  and  truly  paying  rent  and  per- 
forming covenants  may  quietly  enjoy,"   &c.      We  think, 
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then,  that  the  plaintiffs  fail  on  this  ground  also,  and  that 
the  judgment  must  be  reversed. 

Tliis  renders  it  unnecessary  to  consider  other  questions ; 
but  we  may  add,  we  are  quite  of  opinion  that  this  policy 
includes  such  a  freight  as  that  in  the  charter,  viz.,  a  time 
freight. 

Judgment  reversed. 

Solicitors  for  plaintiffs:  Gregory^  Rowcliffes  &  Hatcle, 
for  Hill  &  Dickinson,  Liverpool. 

Solicitors  for  defendants :  Walions,  Bicbb  &  Walton. 


[6  Queen's  Bench  Division,  654.] 
April  2,  1881— Q.B.D. 

654]     ^Overseers  of  Woolwich  v.  Robertson. 

Burial — Dead  Bodies  «m/  on  SJiore  from  Sea — Tidal  River — Liability  of  Parish — 

48  Oeo.  »,  e,  75. 

By  48  Geo.  3,  c.  76,  s.  1,  the  overseers  of  parishes  throughout  Kn^^land  in  which 
any  dead  human  bodies  shall  be  found  thrown  in  or  cast  on  shore  from  the  sea.  by 
wreck  or  otherwise,  are  required  to  cause  such  bodies  to  be  buried,  and  by  tf.  6,  tlii» 
overseers  are  to  be  reimbursed  such  expenses  by  the  county'  treasurer. 

A  steamship  was  sunk  by  collision  in  the  river  Thames,  near  Woolwich,  at  a  placHs 
below  low  water  mark,  and  a  number  of  persons  on  board  wi-re  drowned.  Some  oi 
the  bodies  were  found  ashore  within  the  boundaries  of  Woolwich  in  Ki^nt,  and  wvre 
buried  by  the  overseers.  The  river  Thames,  at  Woolwich  aud  at  the  ])lac<rs  where 
the  bodies  were  found  ashore,  is  a  navigable  tidal  river  where  great  ships  go  : 

IhM,  that  the  county  treasurer  could  not  be  made  liable  for  the  expenses  incurred 
by  the  overseers,  for  the  bodies  were  not  cast  on  shore  "from  the  sea"  within  the 
meaning  of  the  act. 


[6  Queen's  Bench  Division,  660.] 
March  8,  1881— Q.B.D. 

660j  *Lyons  v., Tucker. 

Bills  of  Sale  Act,  1878  (41  dfc  42  Vict.  c.  81),  ss.  8,  10— CTniYyitfei-ftf  and  Registered 

BUls  of  Sale— Priority. 

Chattels  were  assigned  to  the  defendant  by  a  bill  of  sale,  which  was  not  regis- 
tered. The  gi'antor  subsequently  gave  another  bill  of  sale  comprising  the  chattels 
to  the  plaintiff,  who  registered  it.  The  defendant  afterwards  took  possession  of  the 
chattels  under  his  bill  of  sale.  In  an  action  against  him  by  the  plaintilf  for  cou- 
version : 

Held,  that  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31).  s.  10,  enacting  that 
"In  case  two  or  more  bills  of  sale  are  given,  comprising  in  whole  or  in  part  any  of 
the  same  chattels,  they  shall  have  priority  in  the  order  of  the  date  of  their  i-egis- 
tration  respectively  as  regards  such  chattels,"  did  not  affect  the  priority  of  the 
unregistered  bill  of  sale. 
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Appeal  from  the  county  court  of  Devousliire  holden  at 
East  Stonehouse. 

On  the  4th  of  October,  1880,  Stranger,  by  bill  of  sale,  as- 
signed liis  chattels  to  the  defendant.  On  the  8th  of  Novem- 
ber, Stranger  gave  another  bill  of  sale  purporting  to  assign 
the  chattels  to  the  plaintiff,  who  registered  it.  On  the  26th 
of  November,  the  defendant  seized  the  chattels  under  his 
bill  of  sale.  On  the  27th  of  November,  the  plaintiff  gave 
notice  to  the  defendant  that  he  claimed  the  chattels,  and 
afterwards  brought  an  action  in  the  county  court  for  the 
conversion  of  them,  when  he  contended  that  his  bill  of  sale 
being  registered  and  the  defendant's  bill  of  sale  being  un- 
registered, he,  the  plaintiff,  had  priority  under  the  Bills  of 
Sale  Act,  1878  (41  &  42  Vict.  c.  31),  s.  10.  The  county  court 
judge  gave  judgment  for  the  defendant. 

A  rule  nisi  having  been  granted  to  set  aside  the  judgment 
and  enter  it  for  the  plaintiff,  on  the  ground  that  the  plaintiff 
as  holder  of  a  registered  bill  of  sale  had  priority,  by  rea- 
son of  ss.  8  and  10  of  the  Bills  of  Sale  Act,  1878,  over  the 
defendant's  earlier  unregistered  bill  of  sale  ; 

A.  Charles^  Q.C.,  showed  cause:  This  is  no  case  of  an 
execution  or  bankruptcy,  and  only  in  such  cases  is  a  bill  of 
sale  void  for  want  of  registration  :  41  &  42  Vict.  c.  31,  s.  8. 
The  plaintiff  relies  on  the  clause  in  s.  10  that  '*In  case  tw^o 
or  more  bills  of  sale  are  given,  comprising  in  whole  or  in 
part  any  of  the  same  *chattels,  they  shall  have  [661 
priority  in  the  order  of  the  date  of  their  registration  re- 
spectively as  regards  such  chattels."  But  that  provision 
must  be  read  with  s.  8,  and  does  not  affect  holders  of  bills 
of  sale  except  in  the  cases  specified  by  that  section  :  Davis 
V.  Goodman {^),  There  reliance  was  placed  on  the  general 
terms  of  the  attestation  clause  in  the  same  s.  10.  But  the 
Court  of  Appeal  held  that  it  must  be  read  with  s.  8.  And 
see  Ex  parte  National  Mercantile  Bank^  In  re  Haynes  ('). 
The  true  construction  of  the  priority  clause  is  that  it  only 
applies  to  two  registered  bills  of  sale;  as  the  words  '*  their 
registration"  show.  They  would  not  apply  to  two  bills  one 
of  which  only  was  registered.  In  the  absence  of  such 
clause  registered  bills  of  sale  would  take  priority  of  each 
other  according  to  the  date  of  their  execution  and  not  of 
their  registration.  But  to  encourage  registration  priority  is 
given  as  a  reward  for  promptitude  in  registering. 

[Grove,  J.:  Then  if  the  defendant  here  had  registered, 
he  would  be  worse  off  than  unregistered.] 

On  the  other  hand,  if  the  contention  of  the  plaintiff  is 

(')  5  C.  r.  D.,  128.  O  15  Cb.  D.,  42. 

29  Eng.  Rep.  95 


/-.r 
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right,  although  the  defendant  lias  perfected  his  title  by  tak- 
ing possession  he  would  be  defeated  by  the  registered  bill  of 
sale.  Surely  the  Legislature  did  fiot  intend  to  affect  the 
rights  of  bill  of  sale  holders  inter  se,  by  three  or  four  linns 
in  an  act  relating  to  the  avoidance  of  bills  of  sale  as  against 
execution  creditors  and  trustees  in  bankruptcy. 

[LiNDLEY,  J.:  What  reason  was  there  for  declaring 
priority  according  to  date  of  registration  as  against  those 
classes  ?] 

To  assist  the  person  who  has  to  distribute  the  proceeds 
of  sale,  viz.,  the  sheriff  or  trustee,  in  ascertaining  who  is 
entitled  to  them.  If  the  priority  clause  applied,  then, 
although  the  first  grantee  actually  seized  the  goods  within 
the  seven  days  allowed  for  registration,  he  would  be  de- 
feated by  a  second  bill  of  sale  registered,  and  opportunities 
for  fraud  would  be  given  to  the  grantor. 

H,  S.  WrigJit^  in  support  of  the  rule:  The  object  of  the 
enactment  was  to  apply  to  chattels  the  principle  of  the 
Land  Registry  Acts,  whereby  registered  mortgagees  are, 
in  register  counties,  preferred  to  prior  unregistered  niort- 
gagees. 

662J  *  Davis  V.  Ooodmani^)  is  not  in  point.  There  tlje 
question  was  between  grantor  and  grantee,  and  the  effect 
of  the  decision  overruled  was  to  strike  s.  8  out  of  the  act. 
Here,  however,  the  question  is  between  mortgagees,  and 
the  construction  for  which  the  defendant  contends  has  no 
such  effect.  The  Court  of  Appeal  dealt  only  with  the  ear- 
lier part  of  s.  10  not  now  in  question,  and  said  not  a  word 
tending  to  decide  the  present  point.  The  priority  clause  in 
s.  10  is  a  complete  and  separate  enactment.  There  are  cer- 
tainly some  distinct  provisions  in  the  act,  e.g.,  s.  20,  in 
favor  of  bills  of  sale  holders  and  against  trustees  in  bank- 
ruptcy. So  the  priority  clause  cannot  be  meant  for  the 
good  of  the  sheriff  or  trustee  in  bankruptcy,  who,  if  there 
are  two  registered  bills  of  sale,  are  indifferent  as  to  which 
will  take  the  proceeds.  Registration  will  not,  as  is  ar- 
gued, help  the  sheriff'  or  trustee  in  paying  over  the  pro- 
ceeds— for  it  will  not  inform  them  which  is  the  true  and 
which  the  sham  bill  of  sale.  The  words  of  the  clause  are 
"in  case  two  or  more  bills  of  sale  are  given."  But  the  de- 
fendant seeks  to  insert  the  word  "registered,"  which  is  not 
there.  The  provision  is  that  a  registered  bill  of  sale  shall 
have  priority  over  every  other  bill  of  sale  registered  or  un- 
registered. The  object  of  the  Legislature  is  to  encourage  the 
publication  of  charges  on  property.    The  fact  that  the  defend- 

(')  5  C.  p.  D.,  128. 
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ant  took  possession  did  not  give  bini  priority:   Ex  parte 
Allen  C). 

Cur,  adv,  vulL 

March  8.  Grove,  J.:  The  clause  in  question  which 
forms  part  of  s.  10,  and  is  nearly  at  the  end  although  not 
the  last  paragraph  of  it,  provides  that  *'  In  case  two  or  more 
bills  of  sale  are  given  comprising  in  whole  or  in  part  any  of 
the  same  chattels,  they  shall  have  priority  in  the  order  of 
the  date  of  their  registration  respectively  as  regards  such 
chattels."  It  was  argued  for  the  plaintiff  that,  the  words 
being,  "two  or  more  bills  of  sale,"  and  not  *' registered 
bills  of  sale,"  as  priority  is  given  in  the  order  of  thn  date 
of  "  their  registration,"  a  registered  bill  of  sale  would  have 
priority  over  a  prior  unregistered  bill  of  sale,  even  although 
the  unregistered  bill  of  sale  was  carried  into  execution 
and  the  title  perfected  by  taking  possession  of  the  goods 
after  the  registration  *of  the  second  bill  of  sale.  At  [663 
lirst,  my  mind  was  in  favor  of  the  plaintiff's  contention,  for 
it  seemed  strange  that  a  bill  of  sale  first  registered  should 
have  priority  over  an  earlier  bill  of  sale  secondly  registered, 
and  not  over  an  earlier  but  unregistered  bill  of  sale.  But 
during  the  argument,  I  found  much  more  to  be  considered 
than  the  mere  words  of  this  section  alone,  and  I  have  come 
to  the  conclusion,  and  my  Brother  Lindley  agrees  with  me, 
that  the  clause  only  applies  to  registered  bills  of  sale.  I 
will  now  state  my  reasons  for  holding  that  the  county  court 
judge  was  right,  and  that  the  defendant  is  entitled  to  judg- 
ment. The  Bills  of  Sale  Act,  taking  it  generally,  does  not 
render  void  all  bills  of  sale.  It  does  not  destroy  the  power 
of  conveying  property  by  bill  of  sale,  particularly  when 
possession  is  taken  after  it.  It  only  produces  a  limited 
effect  on  them,  viz.,  by  saying  that  every  bill  of  sale  to 
which  the  act  applies  shall  be  duly  registered  witliin  seven 
days,  otherwise  such  bill  of  sale  as  against  trustees  or 
assignees  in  bankruptcy  or  liquidation,  and  sheriff's  officers 
and  execution  creditors,  ''shall  be  deemed  fraudulent  and 
void,  so  far  as  regards  the  property  in  or  right  to  the  pos- 
session of  any  chattels  comprised  in  such  bill  of  sale  which, 
at  or  after  the  time  of  filing  the  petition  for  bankruptcy  or 
liquidation,  or  of  the  execution  of  such  assignment,  or  of 
executing  such  process  (as  the  case  may  be),  and  after  the 
expiration  of  such  seven  days,  are  in  the  possession  or  ap- 
parent possession  of  the  person  making  such  bill  of  sale," 
&c.:  s.  8. 

(»)  Law  Rep.,  11  Eq.,  209. 
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Therefore  all  that  the  Legislature  intended  and  declared 
by  the  act  is  that  bills  of  sale  unregistered  are  not  abso- 
lutely void,  but  are  to  be  deemed  fraudulent  and  void  as 
against  the  classes  of  persons  named  in  s.  8.  If  we  were  to 
construe  it  as  the  plaintiff's  case  would  require  it  to  be  con- 
strued, we  should  be  extending  this  act  in  away  wliicb  does 
not  seem  to  have  been  intended,  and,  in  other  words,  bring 
in  the  relation  between  grantor  and  grantee  of  bills  of  sale, 
and  say  that  bills  of  sale  it  unregistered  shall  be  deemed 
fraudulent  and  void  as  against  all  subsequent  grantees  under 
registered  bills  of  sale  of  the  goods,  and  we  should  not  be 
confining  the  operation  of  s.  8  to  the  particular  class  of 
persons  as  against  whom  unregistered  bills  of  sale  are  de- 
clared b}'^  the  act  to  be  fraudulent  and  void.  I  do  not  exactly 
know  why  the  word  '* fraudulent"  is  used  in  the  section,  for 
664]  the  word*'* void"  would  seem  to  be  enough.  It 
seems  strange  in  this  and  other  acts  of  Parliament  to  call  that 
friiudulent  which  may  be  quite  bona  fide.  If  the  bill  of  sale 
is  fraudulent  the  statute  is  not  required  at  all.  We  are 
asked  virtually  to  declare  fraudulent  and  void  a  bill  of  sale 
which  is  bona  fide  and  untainted  by  fraud,  and  has  been 
carried  out  (though,  indeed,  after  the  execution  of  the  second 
bill  of  sale)  by  seizure  of  the  property.  Previously  to  the 
Bills  of  Sale  Act,  1878,  the  first  grantee  would  have  had  an 
absolute  title  against  all  the  world,  for  he  had  a  conveyance 
of  the  property  to  him,  and  had  seized  it.  Does  the  act  in- 
directly take  away  his  title,  and  does  the  registration  of  the 
second  bill  of  sale  compel  that  title  of  the  first  grantee  to  be 
deemed,  at  least,  void,  if  not  indeed  fraudulent  and  void  ? 
First,  the  words  of  the  section  do  not  carry  it  so  far.  If  the 
words  had  been  "in  case  of  two  or  more  registered  bills  of 
sale,"  then  the  case  would  have  been  clear  in  favor  of  our 
view  of  it.  In  the  other  view  the  words  as  they  stand,  ''two 
or  more  bills  of  ^2i\e^'^^  prima  facie  mean  registered  or  un- 
registered bills  of  sale.  But  in  the  continuation  of  the  sec- 
tion the  words  '*  their  registration"  are  used  in  relation  to 
the  antecedent  words,  "two  or  more  bills  of  sale,"  so  there- 
fore they  must  be  assumed  to  be  registered  bills  of  sale, 
otherwise  the  word  "  their"  would  not  apply.  Suppose  two 
bills  of  sale  only,  and  one  unregistered,  there  would  be 
nothing  to  which  the  word  "their"  would  apply,  and  there- 
fore grammatically  we  should  rather  assume  that  the  bills  of 
sale  mentioned  in  the  section  were  registered  bills  of  sale. 
This,  however,  though  grammatical,  might  be  a  narrow  con- 
struction of  the  language  of  the  clause  if  we  had  that  alone 
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to  guide  US,  and  therefore  it  is  not  on  the  grammatical  con- 
struction alone  that  I  decide  this  case. 

The  language  of  statutes  is  peculiar  and  not  always  that 
which  a  rigid  grammarian  would  use ;  we  must  do  what  we 
can  to  construe  them.  As  there  is  nothing  in  the  section 
prohibiting  the  view  of  the  defendant,  but,  on  the  contrary, 
the  grammatical  construction  is  in  his  favor,  let  us  look  at 
the  decisions  bearing  on  the  matter.  In  that  we  are  much 
assisted  by  the  case  of  Davis  v.  Ooodman  (*)  in  the  Court  of 
Appeal,  where  the  question  arose  on  the  first  provision  of 
8.  10.  In  Davis  v.  Ooodman  (*)  *it  was  contended  [665 
that  s.  10  was  an  irrespective  proviso,  and  that  all  bills  of 
sale,  whether  registered  or  not,  were  to  be  invalid  unless  the 
conditions  as  to  attestation  by  a  solicitor  were  complied  with  ; 
but  the  Court'of  Appeal  held  that  s.  10  was  to  be  read  with 
s.  8.,  and  that  the  object  of  the  act  was  only  to  cause  a  lim- 
ited avoidance  of  bills  of  sale,  viz.,  to  avoid  them  as  against 
such  persons  as  are  mentioned  in  s.  8.  So  by  our  construc- 
tion of  the  act  we  are  carrying  out  that  decision,  more  espe- 
cially as  the  clause  now  in  discussion  forms  part  of  s.  10. 
Not  merely  the  general  scope  of  the  decision  itself,  but  the 
reasoning  of  the  decision,  tends  to  show  that  we  are  follow- 
ing out  the  same  view,  and  that  which  was  fairly  intended  by 
the  scope  of  the  judgments  in  the  Court  of  Appeal.  Several 
inconveniences  were  pointed  out  on  both  sides.  On  the  one 
hand,  it  was  contended  for  the  defendant,  with  much  rea- 
son, that  if  the  construction  of  the  clause  by  the  plaintiff 
were  true,  there  would  be  a  great  power  of  committing  fraud 
by  the  grantor,  who  might  on  Monday  execute  a  bill  of  sale, 
and  the  grantee  not  immediately  registering  it  within  the 
seven  days,  tlie  grantor,  wishing  to  be  paid  twice  for  the 
same  goods,  might,  later  in  the  same  day  on  which  he  had 
by  bill  of  sale  conveyed  the  goods  to  one  man,  grant  them 
by  bill  of  sale  to  another  and  even  innocent  man,  but  hint 
to  him  to  get  it  registered  immediately;  and  then,  even  if 
the  first  grantee  pursued  the  act  and  registered  his  bill  of 
sale  on  Wednesday,  yet,  because  the  other  registered  on 
Tuesday,  the  second  would  get  priority,  although  both  regis- 
tered within  the  seven  days  allowed  by  the  act  for  doing  so. 
Therefore  there  would  be  no  default  in  following  the  statute 
by  the  first  person,  and  yet  the  second,  assuming  him  even 
to  be  bona  Jide^  would  take  priority.  It  might  be  carried 
further  by  supposing  thefirst  bill  of  sale  granted  on  Monday 
and  the  second  on  Tuesday,  and  the  second  registered  on 
Tuesdaj^  and  the  first  grantee  took  possession  on  Wednes- 
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day,  having  still  four  days  in  which  to  register,  he  would 
nevertheless  find  himself  defeated  by  the  second  prior  regis- 
tered bill  of  sale.  Further,  there  might  be  collusion  between 
the  grantor  and  the  second  grantee,  and  fraud  not  easy  to 
discover,  and  also  temptation — where  there  was  no  fraud  on 
the  part  of  the  grantee — to  fraud  on  the  part  of  the  grantor, 
who  is  generally  a  person  in  need,  and' who  might  liave  the 
666]  opportunity  of  getting  paid  twice  for  the  *same  goods 
by  cleverly  committing  frauds.  Some  hardships  were  put 
on  the  other  side;  without  going  into  them,  I  may  say  that 
there  is  no  such  manifest  extreme  hardship  as  to  induce  us 
to  construe  the  section  against  the  grammatical  construction 
of  the  words,  or  against  the  sense  and  object  of  the  statute 
as  explained  in  Dams  v.  Ooodman{').  The  next,  and  per- 
haps strongest,  argument  that  could  be  urged  against  our 
construction — and  I  do  not  say  the  argument  is  not  a  pow- 
erful one — is  that  if  the  clause  be  not  applied  as  the  defend- 
ant asks,  what  is  the  object  of  the  provision  ?  It  is  always 
difficult  to  answer  such  a  question,  unless  we  know  the  pre- 
vious history  of  the  legislation.  Probably  this  provision,  as 
in  so  many  other  instances,  was  framed  to  meet  a  particular 
decided  case.  An  abuse  is  found  out,  and  the  I^islature 
puts  a  patch  on  the  sore,  and  leaves  all  other  sores  until 
they  pain.  But  the  clause  may  have  been  put  in  to  induce 
parties  to  register.  The  old  Bills  of  Sale  Act  left  room  for 
great  abuses  ;  persons  would  keep  a  secret  bill  of  sale  run- 
ning, which  during  the  twenty-one  days  then  allowed  for 
registration  was  valid,  and  before  the  end  of  that  period  was 
renewed'  from  time  to  time,  so  as  to  defeat  the  object  of  the 
act,  as  was  decided  in  the  Exchequer  Chamber,  which  held 
that  the  parties  had  successfully  evaded  the  statute  by  such 
means.  That  is  partly  provided  against  by  s.  9.  The  pro- 
vision for  priority  may  be  intended  to  induce  persons  to 
register  bills  of  sale  at  once,  and  so  secure  the  grantor 
safety.  Another  reason — it  may  enable  sheriffs  officers  and 
trustees  in  bankruptcy  to  ascertain  at  once  which  of  two 
claimants  under  bills  of  sale  has  the  prior  claim,  especially 
as  regards  sheriff's  officers— and,  so  far  as  they  are  con- 
cerned, they  have  only  to  look  at  registered  bills  of  sale,  and 
have  nothing  to  do  with  unregistered  ones,  which  are  fraud- 
ulent and  void  as  against  them.  It  may  be  that  these  rea- 
sons, if  the  fair  construction  of  the  terras  of  the  provision 
were  the  other  way,  are  not  strong  enough  to  warrant  us  in 
departing  from  them.  But  the  fair  construction  being  evi- 
dently in  favor  of  our  view,  and  having  regard  to  the  scope 
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and  provisions  of  the  act,  I  think  those  reasons  enougli.  I 
think  that  there  can  be  no  doubt  that  the  intention  and  ob- 
ject of  the  act  of  Parliament  is  to  cause  registration,  and  to 
give  a  deed  registered  a  different  ^character  to  that  [667 
of  an  unregistered  deed,  but  only  in  the  particular  cases 
specified  in  s.  8;  in  other  respects  registration  is  unneces- 
sary. Deeds  are  valid  conveyances  at  law,  they  give  title 
at  law ;  and  more  particularly  in  this  case,  where  under  a 
deed  perfectly  bona  fide^  so  far  as  we  know,  possession 
was  taken.  1  think  the  priority  of  the  deed — at  all  events 
coupled  with  possession  taken  of  the  goods — gave  the  de- 
fendant priority,  and  therefore  that  he  is  entitled  to  our 
judgment. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  The  question 
is  new,  and  of  great  importance,  and  shortly  is  whether  the 
priority  clause  in  s.  10  of  the  Bills  of  Sale  Act  was  intended 
to  alter  the  priorities  which  existed  between  registered  and 
unregistered  bills  of  sale  "under  all  circumstances,  or  whether 
it  is  confined  to  cases  where  bankruptcy  or  execution  or 
something  of  that  kind  described  in  s.  8  happens.  Now  the 
words  taken  alone  are  such  that  I  think  they  might  be  con- 
strued either  way,  supposing  there  were  no  context  and  no 
a  priori  reasons  for  giving  them  one  construction  more  than 
another.  If  looked  at  very  critically  and  accurately  they 
seem  to  apply  to  registered  bills  of  sale  only ;  but  suppos- 
ing there  was  nothing  more,  I  should  hesitate  to  say  this 
was  all  that  was  meant.  We  must,  however,  look  not  only 
at  those  words,  but  at  the  whole  act;  and  I  took  time  for 
the  purpose  of  reading  it  through  and  seeing,  if  I  could, 
whether  the  other  sections  favored  one  side  or  the  other,  and 
of  looking  into  the  authorities.  I  have  done  so,  and  my 
conclusion  from  careful  study  of  the  act  and,  of  course,  of 
the  judgment  of  the  Court  of  Appeal  in  Davis  v.  Oood- 
man{')^  is  that,  unless  the  words  of  the  provision  now  be- 
fore us  are  so  plain  as  to  force  us  to  some  other  decision,  we 
ought  to  read  the  act  so  as  not  to  alter  the  law  between 
holders  of  bills  of  sale,  or  grantors  and  gi-antees  of  bills  of 
sale,  except  in  cases  within  s.  8.  The  act  contains  no  pre- 
amble worth  mentioning,  only  that  '*it  is  expedient  to  con- 
solidate and  amend  the  law  relating  to  bills  of  sale  of 
personal  chattels."  The  act  of  1854  contained  a  long  pre- 
amble which  obviously  did  not  contemplate  an  alteration  in 
the  priority  of  holders  of  bills  of  sale  inter  se^  and  there  is 
nothing  except  tlie  words  under  discussion  in  the  act  of 
*1878  tending  to  show  that  it  was  meant  to  alter  the    [668 
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general  scope  and  drift  of  the  act  of  1864,  and  the  Court  of 
Appeal  have  decided  that  that  is  the  true  mode  of  approacli- 
ing  the  construction  of  s.  10  in  the  act  of  1878.  When  we 
see  that  that  is  the  governing  principle,  it  would  be  difficult, 
if  not  impossible,  to  give  the  clause  now  in  question  so  wide 
a  construction  as  might  be  given  if  we  approached  it  from 
a  different  point  of  view  ;  and  when  the  other  provisions 
are  looked  at  we  seem  to  be  right  in  our  construction.  The 
clause  does  undoubtedly  affect  the  priorities  of  bill  of  sale 
holders.  It  is  applicable  to  them  and  does  not  affect  the 
question  between  the  bill  of  sale  holder  and  the  execution 
creditor  or  trustee  in  bankruptcy.  That  is  governed  by  s.  8. 
What  had  been  decided  before  this  with  respect  to  those 
j)riorities?  There  are  decisions — some  since  the  act,  some 
before  it — to  which  I  will  call  attention.  There  have  been 
cases  of  priorities  between  holders  of  registered  and  unre- 
gistered bills  of  sale.  In  the  first  class,  possession  of  the 
goods  was  not  taken  by  the  holder  of  the  unregistered  bill 
of  sale,  in  the  second  class  possession  was  taken  by  him. 
In  Richards  v.  James  (')  first  there  was  an  unregistered  bill 
of  sale,  then  a  registered  bill  of  sale,  and  then  execution, 
and  the  question  was  what  were  the  priorities?  The  deci- 
sion was  that  the  registered  bill  of  sale  had  priority,  then 
came  the  execution  creditor,  and  last  the  unregistered  bill 
of  sale.  There  there  was  no  seizure  by  the  grantee  of  the 
first.  Then  came  in  the  same  state  of  circumstances  a  ques- 
tion in  chancery,  and  indirectly  at  law,  whether  the  execu- 
tion creditor  could  not  stand  in  tiie  place  of  the  unregistered 
bill  of  sale  holder  so  as  to  claim  priority  over  a  registered 
bill  of  sale  holder;  and  that  was  negatived:  Ex  parte 
Payne^  In  re  Cross  {^)\  and  Edwards  v.  Englis7i{*).  The 
next  question  arose  in  In  re  Barrand^  Ex  parte  CocJi- 
rane{*).  The  order  of  date  was  this :  first,  unregistered  bill 
of  sale ;  secondly,  registered  bill  of  sale ;  thirdly,  seizure 
by  holder  of  the  unregistered  bill  of  sale;  and  fourthly, 
liquidation — that  is  to  say  the  order  of  date  was  the  same 
as  here  with  the  addition  of  liquidation.  The  priority  was 
this:  first,  the  holder  of  the  unregistered  bill  of  sale  who 
had  seized  ;  secondly,  the  registered  bill  of  sale  holder  ;  and 
669]  lastly,  *came  the  trustee  under  the  liquidation.  Tliat 
is  an  important  decision,  because  we  are  asked  here  to  de- 
clare that  the  registered  bill  of  sale  has  priority  where  there 
is   no   bankruptcy.     To  do  so  would   be   introducing  an 
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anomaly  which  we  should  not  be  justified  in  introducing. 

For  these  reasons  it  appears  to  me  that  tlie  view  taken  by 
the  county  court  judge  was  right,  and  that  the  rule  should 
be  discharged  with  costs. 

Rule  discharged  with  costs  ('). 

Solicitors  for  plaintiflF:  Park,  Nelson  &  Co. 
Solicitors  for  defendaiit :  Aldridge^  Thorn  &  Morris. 

(')  But  see  CojieUy  v.  Steer,  Weekly  Notes,  p.  46,  26  March,  1881. 

See  20  £ng.  Kep.,  204  note  ;    21  id.,  purpose  of  rebutting  the  statutory  pre- 

164  note.  sumption  of  fraud,  etc.,  where  ihe  ik)s- 

In  ciise  of  two  mortgages  executed  session  of  the  property  remains  in  the 
by  the  same  person,  upon  same  prop-  mortgagor  :  Wray  t.  P^edderke,  43 
erty,  but  to  different  persons,  dated  N.  Y.  Sup.  Ct.  Rep.,  335. 
the  same  day,  and  filed  same  minute,  An  unrecorded  chattel  mortgage  is. 
where  it  was  the  agreement  and  inten-  in  South  Carolina,  of  no  avail  against 
tion  of  the  parties  that  one  should  have  a  subsequent  purchaser  without  notice  : 
a  preference  and  priority  over  the  other  Sternberger  v.  McSween,  14  S.  (\,  36. 
as  a  lien  upon  the  property,  that  agree-  It  is  improper  to  withdraw  a  chattel 
ment  must  be  sustained.  Tliis  priority  mortgage  from  the  files  of  a  public 
of  lien  of  the  mortgage  and  the  re-  office,  even  though  by  permission  of 
speciive  rights  of  parties  having  been  the  officer  in  charge.  If  a  chattel 
established,  they  cannot  be  affected  nor  mortgage,  after  filing,  be  withdrawn  by 
changed  by  the  neglect  of  the  owner  the  mortgagee  from  the  files  of  the 
of  the  mortgage  that  has  the  prior  clerk's  office  and  retained  in  his  pos- 
lien,  to  refile  it  within  the  year,  nor  session,  it  is  not  constructive  notice  to 
by  the  diligence  of  the  owner  of  the  a  subsequent  purchaser,  though  prop- 
other  mortgage  to  refile  his  in  due  time,  erly  indexed  :  Sternberger  v.  McSween, 
The  latter  party  had  notice  of  the  14  South  Car.,  86,  41-3. 
other  mortgage,  and  took  his  mortgage  In  Upper  Canada  it  is  necessary  to 
subject  to  it.  The  object  or  effect  of  renew  a  chattel  mortgage  from  year  to 
the  statute  in  regard  to  the  annual  re-  year:  Beaumont  v.  Cramp,  45  U.  C. 
filing  of  a  chattel  mortgage  does  not  Q.  B.,  855. 

reach  his  case.     He  was  a  mortgagee  Under  the  act  of  the  legislature  of 

previous  to  the  omission  to  refile,  and  New  York,  passed  April  28, 1864  (Laws 

in  no  sense  a  subsequent  mortgagee  in  of  New  York,  1864,  p.  993),  in  regard 

the  sense  of  those  words  in  this  statute,  to  filing  in  the  office  of  the  Auditor  of 

The  word  subsequent,  in  this  statute,  the  Canal  Department,  a  mortgage  on 

is  held  to  mean  after  the  time  when  by  a  canal   boat  and  refiling  a  copy,  no 

statute  the  mortgage  should  have  been  filing  is  necessary  after   the  original 

refiled.     In   this  case   there   was  evi-  filing  of   the   mortgage  and   the  first 

dence  of  a  default  in  the  payment  of  filing  of  the  copy  with  the  proper  state- 

the  first  mortgage  after  a  demand  was  ment  in  order  to  make  the  mortgage  a 

made  by  the  mortgagee  from  the  mort-  continuing  security,  and  there  need  not 

gagor,   and  this  was  within  the  first  be  a  subsequent  refiling, 

year  after  it  was  given,  and  thereby  The  act  of    1864    has    never    been 

the  title  of  the  mortgagee  to  the  mort-  amended  so  as  to  require  a  copy  of  the 

gaged  property  became  absolute.     The  mortgage,  with  a  statement  of  interest 

fact  that   the   mortgagee  took   subse-  to   be  again  filed  within   thirty   days 

quent  mortgages,  upon  the  same  prop-  next  preceding  the  expiration  of  each 

erty,  from  the  mortgagor,  to  secure  in  and  every  term  of  one  year  after  the 

part  his  original  debt,  did  not  affect  filing  of  the  mortgage, 

liis  then  existing  rights  under  the  first  The    provision    of    the    act  of    the 

mortgage.     Evidence  of  the  intentions  legislature  of  New  York,  passed  April 

of  the  parties  as  to  priority,  and  as  to  29,    1833  (Laws  of   New  York,   1833, 

valuable  consideration  for  the   execu-  p.  402),  so  far  as  they  apply  to  canal 

tion  of  the  mortgage,  may  be  given,  l)oats,  are  superseded  and  replaced  by 

dehors  the  instrument  itself,  for  the  those  of  the  act  of  1804,  and  the  filing 

23  Eng.  Rkp.  96 
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of  mortgages  on  canal  boats  depends  meaning  of  the  provision  of  the  stat- 

whoUy  on  the  act  of  1864,  and  not  at  ute  (§  1,  chap.  279,  Laws  1833),  declar- 

all  on  the  act  of  1883.  ing  that  the  omission  to  file  a  chattel 

A   person  is  not  a  purchaser  of   a  mortgage  renders  it  void  as  against 

canal   boat  in  good  faitii,   within  the  creditors  of  the  mortgagor  and  subse- 

meaning  of  the  act  of  18G4,  wlien  he  quent    purchasers    or    mortgagees    in 

purcliases  with  notice  of  a  prior  mort-  g;ood  faith, 

gage  on  the  boat.  Nor  is  a  person  a  mortgagee  in  good 

A  person  who  has  notice  enough  to  faith,  within  the  meaning  of  said  stat- 

put  him  on  inquiry  is  bound  to  make  ute,  whose  mortgage  was  given  for  a 

inquiry,  and  will  be  held  to  have  had  pre-existing  indebtedness  without  any 

notice  of    everything  to   whicli   such  new  consideration:    Jones  c.  Graham, 

inquiry  would   have   reasonably   led  :  77  N.  Y.,  628. 

The  Canal  Boat  Independence,  9  Bene-  See  Dutcher  v.  Swartwood,  15  Hun, 

diet  Dist.  Ct.  R.,  395.  83  ;   Southard  t.  Pinckney.  5  Abb.  N. 

One  not  having  a  judgment  and  exe-  C,  191,  73  N.  Y.,  424,  42(5-7. 
cution  is  not  a  creditor,    within  the 


[6  Queen's  Bench  Division,  676.] 

April  6,  1881— (C. A.),  Q.B.D. 

[IN  THE  COURT  OF  APPEAL.] 

766]  *HoRNE  V.  Hughes. 

BUI  of  Sale^Traju^fer—Assignmcnt^Bilh  of  Sale  Act,  1878  (41   <fc  42  Vict  c,  81), 

M.  8,  io. 

A  bill  of  sale  of  goods,  which  was  duly  registered,  was  given  to  secure  £500  with 
interest,  part  of  which  was  at  a  subsequent  date  paid  off.  A  deed  was  afterwards 
made  between  the  two  parties  to  the  bill  of  sale,  and  the  plaintiff,  whereby  the 
security  was  transferred  and  the  goods  assigned  to  him,  on  his  paying  off  the  amount 
remaining  due  on  the  bill  of  sale  and  making  a  further  advance  to  tlie  grantor,  the 
whole  amount  secured  by  this  deed  being  £600  15«.  9rf.,  with  interest,  and  the  rate 
of  interest  and  the  times  of  payment  being  different  from  those  of  the  former  deed: 

Held  (by  Watkin  Williams  and  Mathew,  JJ.),  that  this  deed  was  a  transfer  and 
not  a  new  bill  of  sale,  and  need  not  be  registered  under  the  Bills  of  Sale  Act, 
677J  *1878,  to  be  effectual  as  to  the  whole  amount  secured  by  it,  against  an  exe- 
cution creditor. 

IJdd,  by  the  Court  of  Appeal  (Bramwell,  Baggallay,  and  Lush,  L.JJ.).  that  whether 
or  not  the  deed  was  an  effectual  securitv,  without  registration,  for  the  fresh  advance, 
it  was,  as  to  the  amount  which  remained  due  on  the  former  bill  of  sale,  a  transfer  and 
valid  to  that  extent  without  registration  under  the  Bills  of  Sale  Act,  1878,  so  as  to 
entitle  the  plaintiff  to  the  goods. 

Special  case,  from  which  the  following  facts  appeared. 

1.  The  sheriff  of  Middlesex  seized  certain  scheduled  goods 
in  the  possession  of  Edward  Rawson  Clark,  under  a  writ  of 
ii.  fa.,  issued  at  the  suit  of  Thomas  Hughes  the  defendant, 
against  Edward  Rawson  Clark,  and  the  same  were  claimed 
by  William  Home,  the  plaintiff. 

2.  An  interpleader  summons  was  taken  out,  and  it  was 
ordered  that  the  question  of  law  arising  upon  the  claim 
siiould  be  determined  by  special  case. 

3.  On  the  26th  of  July,  1877,  Edward  Rawson  Clark,  by 
deed,  mortgaged   his  household  goods  and  effects   to  the 
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Real  and  Personal  Advance  Company,  Limited,  for  securing 
the  sum  of  £500.  This  deed  was  duly  registered  at  the  Bills 
of  Sale  ofBce.  The  indenture  (*)  was  made  between  Edwin 
Stanley  Clark  of  the  first  part,  Edward  Rawson  Clark,  the 
mortgagor,  of  the  second  parr,  and  the  Real  and  Personal 
Advance  Company,  Limited,  the  mortgagees,  of  the  third 
part.  It  recited,  among  other  things,  an  indenture  of  the 
19th  of  June,  1B77,  by  which  certain  goods,  the  property  of 
Edward  Rawson  Clark,  were  mortgaged  by  him  to  Edwin 
Stanley  Clark,  and  that  this  indenture  was  duly  registered 
as  a  bill  of  sale ;  that  the  mortgagor  had  applied  to  the 
mortgagees  to  lend  him  £500,  and  that  Edwin  Stanley  Clark 
had  agreed  to  postpone  his  security ;  and  witnessed  that  in 
pursuance  of  such  agreement,  and  in  consideration  of  the 
sum  of  £500  then  paid  by  the  mortgagees  to  the  mortgagor, 
Edward  Rawson  Clark  covenanted  with  the  mortgagees  to 
pay  to  them  on  the  26tli  of  October  then  next  the  principal 
sum  of  £500,  and  if  it  or  any  part  should  remain  unpaid  on 
tlie  26th  of  October  thenceforth  to  pay  interest  at  20  per  cent, 
per  annum  on  the  fourth  Wednesday  in  every  third  month, 
and  further,  that  for  the  consideration  aforesaid,  Edwin 
^Stanley  Clark  assigned,  and  the  mortgagor  assigned  [678 
and  conlirmed,  unto  the  mortgagees  all  the  goods  mentioned 
and  described  in  the  schedule  or  inventory  thereto,  subject 
to  a  proviso  for  redemption. 

4.  On  the  2'6th  of  February,  1878,  the  Real  and  Personal 
Advance  Company,  Limited,  by  the  direction  of  Edward 
Rawson  Clark,  by  deed  transferred  the  mortgage  to  one 
Joseph  Clarke,  and  this  transfer  was  duly  filed.  The  inden- 
ture was  made  between  the  Company,  of  the  first  part,  Ed- 
ward Rawson  Clark,  of  the  second  part,  and  Joseph  Clarke, 
of  the  third  part ;  and  after  reciting  the  indenture  of  the  26th 
of  July,  1877,  and  that  the  £500  was  still  due,  witnessed  that 
in  consideration  of  £500  to  the  Company  paid  by  Joseph 
Clarke  at  or  immediately  before  the  execution  thereof,  the 
Company  granted,  bargained,  sold,  assigned,  transferred, 
and  set  over  to  Joseph  Clarke  the  principal  sum  of  £500 
owing  by  the  thereinbefore  recited  mortgage,  and  all  their 
interest  therein,  and  all  rights,  powers,  and  remedies  for  the 
recovery  and  enforcing  payment  thereof;  and  for  the  con- 
sideration aforesaid,  the  Company  granted,  bargained,  sold, 
assigned,  transferred,  and  set  over,  and  Edward  Rawson 
Clai*k  granted,  bargained,  assigned,  transferred,  ratified, 
and  set  over  to  Joseph  Clarke  all  the  goods  assigned  by  the 
deed  of  the  26th  of  July,  1877,  to  the  Company,  subject  to 

{})  This,  nnd  the  other  two  deeds  were  set  out  nt  length  Id  an  appendix  to  the  case. 
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the  equity  of  redemption  then  subsisting,  under  and  by 
virtue  of  the  indenture  of  the  26th  of  July,  1877,  and  subject 
also  to  the  indenture  of  mortgage  of  the  19tli  of  June,  1877, 
in  favor  of  Edwin  Stanley  Clark.  The  deed  contained  a 
covenant  by  Edward  Rawson  Clark  to  pay  the  sum  of  £500 
on  demand,  and  interest  at  the  rate  of  10  per  cent,  per 
annum,  by  equal  half  yearly  payments  on  the  26th  of  Au- 
gust and  the  26th  of  February  in  every  year,  the  first  of 
such  payments  to  be  made  on  the  26th  of  August  then  next 
ensuing. 

6.  On  the  20th  of  February,  1880,  Joseph  Clarke,  Edwin 
Stanley  Clark,  and  Edward  Rawson  Clark  executed  a  deed 
disposing  of  their  interests  to  the  plaintiff,  William  Home. 
This  indenture  was  made  between  Joseph  Clarke,  of  the  first 
part,  Edwin  Stanley  Clark,  of  the  second  part,  Edward 
Rawson  Clark,  of  the  third  part,  and  William  Home,  of  the 
fourth  part.  It  recited  the  indenture  of  the  26th  of  July, 
679]  1877,  and  that  of  the  *26th  of  February,  1878,  and 
that  Joseph  Clarke  claimed  that  there  was  owing  to  him  by 
virtue  of  these  indentures  £318  105.  2d.  for  principal,  £12 
7s,  2d.  for  interest,  and  £17  10^.  for  costs,  making  in  all  the 
sum  of  £348  75.  4d.;  that  Edward  Rawson  Clark  had  re- 
quested William  Home  to  pay  off  the  same  and  take  a 
transfer  of  the  securities  vested  in  Joseph  Clarke  ;  that  Wil- 
liam Home  had  advanced  to  Edward  Rawson  Clark  the  sum 
of  £113,  and  had  agreed  to  advance  the  sum  of  £348  7^.  4d. 
for  the  purpose  of  paying  off  Joseph  Clarke,  on  having  the 
repayment  of  the  sums  of  £113,  £348  7s.  4<?.,  and  £40  Ss.  5d. 
for  costs,  amounting  together  to  £501  15^.  9d.^  and  interest 
thereon,  secured  as  thereinafter  mentioned,  and  witnessed 
that  in  pursuance  of  the  agreement,  and  in  consideration  of 
the  sum  of  £113  so  due  and  owing  by  Edward  Rawson  Clark 
to  William  Home,  and  of  the  sum  of  £348  7^.  4c2.  then  paid 
by  William  Home  to  Joseph  Clarke  at  the  request  of  Edwin 
Staiiley  Clark  and  Edward  Rawson  Clark,  and  also  in  con- 
sideration of  £40  8s.  5d.  then  advanced  by  William  Home 
for  the  payment  of  costs,  Joseph  Clarke,  with  the  consent 
of  Edwin  Stanley  Clark  and  Edward  Rawson  Clark,  bar- 
gained, 9old,  transferred,  assigned,  and  set  over  the  principal 
sum  of  £34^  7s.  4:d.  then  owing  to  Joseph  Clarke  by  virtue 
of  the  indentures  of  the  26th  of  July,  1877,  and  the  26th  of 
February,  1878,  and  all  the  interest  thenceforth  to  accrue 
and  become  payable  under  or  by  virtue  of  those  indentures, 
or  either  of  them,  and  all  rights  and  remedies  for  the  recov- 
ery tiiereof ;  and  that,  in  further  pursuance  of  the  agreement 
and  for  the  consideration  aforesaid,  Joseph  Clarke,  with  the 
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consent  of  Edwin  Stanley  Clark  and  Edward  Rawson  Clark, 
granted,  bargained,  sold,  assigned,  transferred,  and  set  over, 
and  Edwin  Stanley  Clark  and  Edward  Rawson  Clark  granted, 
assigned,  and  confirmed  unto  William  Home  the  goods 
mentioned  and  described  in  the  schedule  or  inventory  to 
the  indenture  of  the  26th  of  July,  1877,  subject  to  a  proviso 
for  redemption  on  payment  of  £501  15^.  9d,^  on  demand,  or 
on  the  31st  of  July  then  next,  and  interest  at  10  per  cent, 
per  annum,  and  with  a  covenant  to  pay  the  principal  sum 
of  £501  15^.  9d.  on  demand  or  on  the  31st  of  July  then  next, 
whichever  shoukl  first  happen,  and  interest  at  the  rate  afore- 
said to  be  computed  from  the  date  of  the  deed.  A  memo- 
randum was  *attached  to  the  deed  by  which  payment  [680 
was  not  to  be  demanded  until  the  20th  of  February,  1881,  if 
Edward  Rawson  Clark  should  regularly  pay  interest  by 
equal  quarterly  payments,  unless  he  should  allow  a  distress 
or  execution  to  be  levied  on  the  goods  or  commit  an  act  of 
bankruptcy  or  do  any  act  whereby  his  interest  in  any  of  the 
articles  might  become  charged. 

6.  The  execution  by  Edward  Rawson  Clark  of  the  deed 
dated  the  20th  of  February,  1880,  was  attested  by  a  solicitor 
of  the  Supreme  Court,  who  also  witnessed  the  signature  of 
Joseph  Clarke.  A  true  copy  of  the  deed  and  of  the  attes- 
tation of  the  execution  of  the  same,  together  with  the  affi- 
davit by  the  solicitor  required  by  s.  10  of  the  Bills  of 
Sale  Act,  were  duly  filed  with  the  registrar  appointed  under 
the  act. 

7.  There  was  no  attestation  by  a  solicitor  of  the  Supreme 
Court  to  the  execution  of  the  deed  by  Edwin  Stanley 
Clark,  nor  was  there  any  description  in  the  deed  of  the 
residence  and  occupation  of  the  attesting  witness  to  his 
signature. 

8.  No  affidavit  containing  a  description  of  the  residence 
and  occupation  of  Edwin  Stanley  Clark,  or  of  Joseph  Clarke, 
or  of  the  residence  and  occupation  of  the  attesting  witnesses 
to  the  signatures  of  Edwin  Stanley  Clark  and  Joseph  Clarke 
respectively,  was  filed  with  the  registrar  appointed  under 
the  Bills  of  Sale  Act,  1878. 

9.  The  deed  of  the  20th  of  February,  1880,  refers  to  a  cer- 
tain scliedule  or  inventory  to  the  deed  dated  the  26th  of  July 
1877,  but  neither  such  schedule  or  inventory,  nor  a  true 
copy  thereof,  were  presented  to  or  filed  with  the  registrar 
within  seven  clear  days  of  the  making  or  giving  orexecution 
of  the  deed  of  the  20th  of  February,  1880. 

The  question  for  the  court  was  whether  the  claimant  was 
entitled  to  the  goods  as  against  the  execution  creditor. 
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Marcli  16.  Charles,  Q.C.  {H.  _Z>.  Greene,  witli  liim),  for 
file  plaintiff,  contended  that  the  dwd  of  tiie  20ih  oE  Feb- 
ruary, 1880,  was  a  traii.sferor  a  registered  bill  of  sale  within 
8.  10  of  tlie  Bills  of  Sale  Act,  1878,  and  therefore  need  not 
be  registered.  The  registration  of  a  deed  is  intended  to  give 
notice  that  the  property  in  the  goods  has  passed.  The 
681]  maximum  amount  secured  by  the  "mortgage  was 
subataniialiy  unaltered  by  the  transfer,  so  that  other  cred- 
itors of  the  mortgagor  could  not  be  pi-ejudiced  by  it-  He 
then  argued  that  if  the  deed  was  a  bill  of  sale  it  was  duly 
registered,  since  the  provisions  with  regard  to  attestation 
and  explanation  could  not  apply  to  every  party  to  the  deed 
but  only  to  the  grantor,  and  in  his  case  the  act  had  been 
complied  with,  and  further  that  the  i-egistration  of  the 
echedtile  was  unnecessary  under  the  circumstances  as  it  was 
already  on  the  tile. 

Edward  Pollock,  for  the  defendant,  contended  that  by  a 
transfer  was  intended  merely  a  handing  over  of  the  same  se- 
curity from  one  person  to  another,  and  that  here  there  were 
substantial  variations,  and  among  otlier  things  au  alteration 
of  the  amount  secured,  the  pluiiitiS  getting  security  for  the 
sums  of  £113  and  £40,  over  and  above  the  sum  at  that  time 
secured  by  the  prior  bill  of  sale.  He  also  contended  that 
the  registration  was  insutBcient. 
Charles,  Q.C.,  was  heard  in  reply. 

Cur.  adv.  vuli. 
March  16.     The  judgment  of  the  Court  (Watkin  Willianos 
and  Mathew.  JJ.,)  was  delivered  by 

Watkin  Williams,  J. :     This  is  an  interpleader  proceed- 
ing in  which  the  plaintiff  claims  certain  goods  seized  by  the 
siieriff  of  Middlesex  under  a  writ  of  H.  fa.  issued  at  the  suit 
of  the  defendant  Hughes  in  December,  1880,  against  one  Ed- 
ward Raweon  Clark,     The  question  in  the  case  is  whether  a 
bill  of  sale  of  the  goods  from  Edward  Rawson  Clark  to  the 
plaintiff  dated  the  SOtli  of  February,  1880,  under  which   tlie 
plaintiff  claims,  is  void  by  reason  of  non-compliance  with 
the  provisions  of  the  Bills  of  Sale  Act,  1878. 
_  The  material  facts  are  these:    On  the  26th  of  July,  1877, 
"'      rd  Rawson  Clark  by  deed  assigned  by  way  of  mort- 
lertitin  goods  and  chattels  to  the  Real  and  Personal 
ice  Company,  Limited,  for  securing  a   loun  of   XoOO 
iferest  at  the  rate  of  20  per  cent,  per  annum.     Tliia 
ment  was  duly  registered  as  a  bill  of  sale  according 

:he  26th  of  February,  1878,  (he  Real  and  Pei-sonal 
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Advance  Company,  Limited,  by  the  direction  of  Edward 
Rawson  Clark,  transferred  this  mortgage  by  deed  to  one 
Joseph  Clarke,  who  then  *in  consideration  of  an  ad-  [682 
vance  by  him  to  Edward  Rawson  Clark  of  the  sum  of  £500, 
became  transferee  and  mortgagee  of  the  goods  and  chattels 
by  way  of  security  for  the  repayment  of  the  said  sum  of 
£500,  together  with  interest  at  the  rate  of  10  per  cent,  per 
annum. 

On  the  20th  of  February,  1880,  the  mortgage  debt  had  be- 
come reduced,  so  that  there  remained  due  only  the  sum  of 
£348  7^.  4<i.,  and  Joseph  Clarke  desiring  to  be  wholly  paid 
oflf,  applied  to  the  claimant  Home  to  advance  the  necessary 
funds  and  take  a  transfer  of  the  securities.  Home  con- 
sented to  do  so,  and  at  the  same  time  at  the  request  of  the 
mortgagor  consented  to  advance  him  a  further  sum,  which 
with  the  expenses  would  bring  up  the  amount  then  advanced 
by  Home  substantially  to  the  same  amount  as  that  originally 
secured  by  the  bill  of  sale.  Accordingly,  on  the  20th  of 
February,  1880,  the  deed  or  bill  of  sale  in  question  was  en- 
tered into  between  the  mortgagor  Edward  Rawson  Clark,  the 
mortgagee  Joseph  Clarke,  and  the  claimant  Home  the  trans- 
feree of  the  mortgage,  whereby  after  reciting  all  the  forego- 
ing facts  and  that  Home  had  made  the  promised  advances 
to  about  £500,  Joseph  Clarke  and  Edward  Rawson  Clark 
granted  and  assigned  to  Home  all. the  goods  and  chattels 
by  way  of  mortgage  and  security  to  Home  for  the  total 
sums  of  money  so  advanced  by  him  together  with  interest 
at  10  per  cent  per  annum.  The  goods  comprised  in  these 
deeds  were  seized  under  the  writ  of  fi.  fa.  issued  at  the  suit 
of  the  defendant  against  Edward  Rawson  Clark,  and  the 
question  in  this  interpleader  is  whether  the  plaintiff's  title 
under  the  deed  is  good  as  against  the  defendant. 

The  defendant  raised  several  objections  to  the  validity  of 
the  plaintiff's  title  ;  he  contended  that  the  deed  of  the  20th 
of  February,  1880,  being  a  bill  of  sale  within  the  meaning 
of  the  4th  section  of  the  Bills  of  Sale  Act,  1878,  was  not 
duly  registered  according  to  the  provisions  of  that  statute, 
and  was  accordingly  void  as  against  him.  To  these  objec- 
tions the  plaintiff  replied  :  1st.  That  the  bill  of  sale  did  not 
require  registration  because  it  was  a  transfer  or  assignment 
of  a  registered  bill  of  sale  which  is  expressly  excepted  from 
the  act  by  s.  10,  which  enacts  that  ''A  transfer  or  assign- 
ment of  a  registered  bill  of  sale  need  not  be  registered." 
2dly.  He  contended  that  it  was  in  fact  duly  and  sufBciently 
registered  as  a  bill  of  sale. 

*If  the  plaintiff's  first  contention  be  correct  the    [683 
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fiirtlier  questions  do  not  arise.     In  our  opinion  tlie  plai 
tiff's  first  contention  is  correct,  and  for  the  following  rea- 
sons. 

The  original  duly  registered  bill  of  sale  was  given  as  a 
security  for  ihe  repayment  of  an  advance  of  £600,  together 
with  interest  at  the  rate  of  20  per  cent,  per  annum,  and  was 
intended  to  remain  and  be  a  security  so  long  as  the  £500  and 
interest,  or  any  part  thereof,  was  due  and  unpaid,  and  if 
the  state  of  accounts  between  the  mortgagor  and  mortgagee 
in  relation  to  the  advance  so  secured  had  fluctuated  from 
time  lo  time,  there  can  be  no  doubt  that  the  mortgage 
would  have  subsisted  as  a  security  for  the  sum  due  at  any 
given  time  on  that  account  until  tlie  whole  had  been  finally 
paid  off. 

This  mortgage  was  duly  transferred  by  the  original  mort- 
gagees to  Joseph  Clarke,  who  advanced  the  necessary  money 
to  pay  tliem  off.  Joseph  Clarke,  therefore,  as  Ihe  trans- 
feree and  mortgagee  of  the  goods  held  them  upon  precisely 
thesame  terms  and  with  the  same  rightaas  the  original  mort- 
gagees, and  altliougii  the  amount  of  his  advance  was  at  one 
lime  reduced  to  £348,  thei*  can  be  no  doubt  that  if  he  had 
allowed  it  again  to  be  increased,  eitlier  by  arrears  or  interest 
or  by  another  advance  to  the  maximum  sum  of  £600,  the 
security  would  have  been  valid  and  effectual  for  that  sum. 
In  this  position  of  affairs  Joseph  Clarke,  being  desiroua 
of  being  jmid  off,  applied  to  Home  to  take  his  place  and 
take  a  transfer  of  the  security.  Home  consented  to  do  so, 
and  at  the  same  time  to  make  up  the  advance  once  more  to  . 
the  maximum  amount  secured  by  the  bill  of  sale. 

Tliis  appears  to  us  to  be  in  substance,  as  well  as  in  strict 
form,  a  transfer  of  tlie  bill  of  sale  within  the  meaning  ot 
s.  10  of  Ihe  act.  Had  it  been  attempted  under  the  color  of  a 
transfer  and  assignment  of  the  existing  mortgage  to  have 
extended  tlie  security  and  to  have  made  it  available  far  a 
larger  advance  than  that  for  which  the  original  mortgage 
had  been  given,  sucli  a  transaction  would  not,  in  our  opin- 
ion, have  been  a  transfer  of  a  duly  ivgisteied  bill  of  sale 
■within  the  meaning  of  the  lOfh  section  of  the  act,  but  sub- 
stantially a  new  bill  of  sale  which  would  bave  required 
T-u„,=. ,.„.;...  -[jnijgr  the  act. 
lant  appealed. 

I  6.  Bdward  Pollock;  for  the  defendant: 
lave  chosen,  instead  of  Iraiisferring  the  former 
getting  a  fresh  bill  of  sale  lo  cover  the  new 
leal  with  botJi  matters  in  one  deed,  and  that 
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deed  rannot  be  a  transfer  such  as  is  contemplated  by  the 
«ct.  Not  only  is  there  a  sum  added  to  the  security  above 
the  amount  remaining  due  on  it,  but  the  rate  of  interest  is 
different  on  the  deeds  of  the  26th  of  July,  1877,  and  the 
20th  of  February,  1880,  and  the  times  and  conditions  of 
payment  of  principal  and  interest  are  also  different.  Bar- 
fiam  V.  Earl  of  Tnanet{')  shows  that  a  transfer  with  a  new 
advance  under  such  circumstances  as  these  would  not  be 
considered  as  a  mere  assignment  of  the  old  mortgage. 

Maurice  Powell  (fiharles^  Q.C.,  with  him),  for  the  plain- 
tiff, was  not  called  on. 

The  Court  (Bramwell,  Baggallay,  and  Lush,  L.  JJ.)  were 
of  opinion  that  the  effect  of  the  deed  was  to  transfer  the 
former  security  for  £348  Is,  4d,  on  it,  and  that  such  a  trans- 
fer being  valid  without  registration  the  plaintiff  was  entitled 
to  the  goods,  and  that  it  was  not  necessary  to  determine 
"whether  he  had  a  right  to  hold  them  as  security  for  any 
larger  sum  than  £348  7^.  4rf.,  since  he  was  at  all  events  en- 
titled to  hold  them  as  security  for  that  sum. 

Judgment  for  the  plaintiff. 

Solicitor  for  plaintiff:  S.  S,  Seal 
Solicitors  for  defendant :  Bower  <fi  Cotton. 

0)  8  M.  A  K.,  607. 


[6  Queen's  Bench  Division,  686.] 
April  4,  1881— Q.B.D. 

*HyMAN  and  Wife  v.  Nye  &  Sons.  [685 

^^ligenee — Job-rna»ter — Defect  in  Carriage — Warranty  offtneu. 

J.J       ®  plaintiff  hired  from  the  defendant,  a  job-master,  for  a  specified  journey,  a  car- 

Qf  ?.  *  *  P**p  of  horses,  and  a  driver.     During  the  journey  a  bolt  in  the  under  part 

carri^*^*^^'*^®  broke,  the  splinter-bar  became  displaced,  the  horses  started  off,  the 

for  ne^r  ^^  "pset.  and  the  plaintiff  injured.     In  an  action  against  the  defendant 

reason  /f^"^^'  ^'^*  J"*"^  y^ev^  directed  that,  if  in  their  opinion  the  defendant  took  all 

Tiim      Ti     -^^^  ^^  provide  a  fit  and  proper  carriaije,  their  verdict  ought  to  be  for 

^as  ren    '^•^."'"^  found  a  verdict  for  the  defendant,  and  in  particular  that  the  carriage 

b<»It  coun"*        ^^  ^^^  ^^®  purpose  for  which  it  was  hired,  and  that  the  defect  in  the 

^^ntxon  •       ^°'  have  been  discovered  by  the  defendant  by  ordinary  care  and  at-    . 

euppj,/     **^  '/*©   direction  was  wrong,  for  that  it  was  the  duty  of  the  defendant  to 

coiiicj'^enH^^*'''*"^   fts  fit  for  tlie  purpose  for  which  it  was  hired  as  care  and  skill 

i>olt  Was   '      ^^  and  the  evidence  was  not  such  as  to  show  that  the  breakage  of  the 

"*•  skill   '  ^^  ^'^^   P^'opep  sense  of  the  word,  an  accident  not  preventible  by  any  care 

f»f  t/i«  L"^  ^  warrant  the  finding  of  the  iury  that  the  carriage  was  reasonably  fit 

'"«  purpose  for  which  it  wa8  hired. 

ci^Tt'J)^^^^^^'^^  ^^^^  CLAIM — that  defendant  was  a  job-master, 
^Q% ^"  t^ljsiness  at  Brighton,  and  that  the  plaintiff  was 
^^  J^N<^.   -Rkp.  97 
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lawfully  travelling  in  and  using  a  carriage  of  the  defendant 
in  tlie  custody  and  care  of  the  defendant's  servant,  when, 
through  the  negligence  and  default,  or  through  the  want  of 
care  and  skill  of  the  defendant,  the  carriage  was  upset  and 
the  plaintiff  thrown  from  it  and  injured. 

Defence  denying  the  negligence.     Joinder  of  issue. 

At  the  trial  before  Hawkins,  J.,  at  the  Middlesex  sittings 
in  July,  1880,  there  was  a  verdict  for  the  defendant, 

A  rule  having  been  obtained  calling  upon  the  defendant 
to  show  cause  why  there  should  not  be  a  new  trial  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against  the 
weight  of  the  evidence, 

Sir  J.  Holkei\  Q.C.,  and  Pefheram,  Q.C.,  showed  cause. 

Houghton  {Sir  H.  Oiffard^  Q.C.,  and  Willis^  Q.C.,  with 
him),  supported  the  rule. 

Cur.  add.  vult. 

686]  *The  facts  and  arguments  sufficiently  appear  in  the 
judgment  of  Lindley,  J. 

April  4.     The  following  judgments  were  delivered  : 

Lindley,  J.:  The  defendant  in  this  case  was  a  job-mas- 
ter at  Brighton,  letting  out  carriages  and  horses  for  hire. 
The  plaintiff  hired  of  him  a  landau,  and  a  pair  of  horses, 
and  a  driver,  for  a  drive  from  Brighton  to  Shorehara  and 
back.  After  having  driven  some  way,  and  whilst  the  carnage 
was  going  down  hill  and  slowly  over  a  newly  mended  part  of 
the  road,  a  bolt  in  the  under  part  of  the  carriage  broke.  The 
splinter-bar  became  displaced;  the  horses  started  off;  the 
carriage,  was  upset;  the  plaintiff  was  thrown  out  and 
injured,  and  he  brought  this  action  for  compensation. 

It  was  proved  at  the  trial  that  no  fault  could  be  imputed 
to  the  horses  nor  to  the  driver;  and  although  the  plaintiff 
was  charged  with  having  caused  the  accident  by  pulling  the 
reins,  the  jury  found  in  the  plaintiff's  favor  on  this  point, 
and  nothing  now  turns  upon  it. 

It  further  appeared  that  the  carriage  had  been  built  by  a 
good  builder  some  eight  or  nine  years  before  the  accident ; 
had  been  repaired  by  a  competent  person  about  fifteen 
months  before  it;  that  the  defendant  had  no  reason  to  sup- 
pose that  there  was  any  defect  in  the  carriage  or  in  any  of 
its  bolts  ;  and  that  the  defect,  if  any,  in  the  bolt  which 
broke  could  not  have  been  discovered  by  any  ordinarj'- 
inspection.  The  bolt  itself  was  not  produced  at  the  trial, 
and  the  nature  of  the  defect,  if  any,  in  it  when  the  carriage 
started  was  not  proved. 

The  learned  judge  at  the  trial  told  the  jury  in  substance 
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that  the  plaintiff  was  bound  to  prove  that  the  injury  wliich 
lie  had  sustained  was  caused  by  the  negligence  of  the  de- 
fendant ;  and  if  in  their  opinion  the  defendant  took  all  rea- 
sonable care  to  provide  a  lit  and  proper  carriage,  their 
verdict  ought  to  be  for  him.  Being  thus  directed,  the  jury 
found  a  verdict  for  the  defendant;  and  in  particular  they 
found  that  the  carriage  was  reasonably  fit  for  the  purpose 
for  which  it  was  hired,  and  that  the  defect  in  the  bolt  could 
not  have  been  discovered  by  the  defendant  by  ordinary  care 
and  attention.  The  plaintiff  complains  of  this  direction, 
and  *of  the  verdict  founded  upon  it,  and  we  have  to  [687 
consider  whether  the  direction  was  correct. 

The  substance  of  the  complaint  against  the  direction  to 
the  jury  is  that  it  was  too  favorable  to  the  defendant,  inas- 
much as  the  judge  did  not  sufficiently  explain  the  degree  of 
care  which  the  defendant  was  bound  to  take,  and  the  jury 
were  led  to  believe  that  the  defendant  was  not  liable  for  de- 
fects of  which  he  knew  nothing,  and  which  were  not  dis- 
coverable by  him  by  ordinary  care  and  attention.  The 
plaintiff  also  contends  that  the  breaking  of  the  bolt,  niider 
no  unusual  strain,  rendered  it  incumbent  on  the  defendant 
to  show  that  the  carriage  when  sent  out  was  fit  for  its  jour- 
ney, and  that  the  verdict  on  this  point  was  against  the 
weight  of  evidence,  especially  as  the  broken  bolt  was  not 
produced. 

The  questions  thus  raised  are  of  considerable  difficulty 
and  importance,  and  have  rendered  it  necessary  to  examine 
a  great  number  of  authorities.  The  most  important  are  the 
following :  Christie  v.  Origgs  {') ;  Bremner  v.  Williams  (^) ; 
Sharp  V.  Grey  (') ;  Readhead  v.  Midland  Ry,  Co,  (*) ;  Fran- 
cis v.  Cockrell  (*) ;  Fowler  v.  Lock  (•) ;  Searle  v.  Laverick  (') ; 
Kopitoff  V.  Wilson  (") ;  Randall  v.  Newson  (') ;  Story  on 
Bailments,  §§498,  592. 

A  careful  study  of  these  authorities  leads  me  to  the  con- 
clusion that  the  learned  judge  at  the  trial  put  the  duty  of 
the  defendant  too  low.  A  person  who  lets  out  carriages  is 
not,  in  my  opinion,  responsible  for  all  defects  discoverable 
or  not ;  he  is  not  an  insurer  against  all  defects ;  nor  is  he 
bound  to  take  more  care  than  coach  proprietors  or  railway 
companies  who  provide  carriages  for  the  public  to  travel  in  ; 

(')  2  Camp.,  80.  586;  9  Law  Rep.,  751  n. ;    11   Eng.  Tw., 

(*)  1  Car.  <fe  P.,  414.  268. 

(»)  9  Bing.,  457.  (')  Law  Rep.,  9  Q.  B.,  122;  8  Eng.  R., 

{*)  Law  ilep.,  2  Q.  B.,  412.  298. 

(*)  Law  Rep.,  5  Q.  B.,  184,  501.  {^)  1  a  B.  D.,  377;  16  Enjr.  R.,  411. 

rt  Law  Rep.,  7  C.  P.,  272;  2  Eds:.  R.,         (')  2  Q.  B.  D.,  102;  19  Eng.  R.,  243. 
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but  in  my  opinion,  he  is  bound  to  take  as  much  care  as 
they  ;  and  although  not  an  insurer  against  all  defects,  he  is 
an  insurer  against  all  defects  which  care  and  skill  can  guard 
against.  His  duty  appears  to  me  to  be  to  supply  a  carriage 
as  fit  for  the  purpose  for  which  it  is  hired  as  care  and  skill 
can  render  it ;  and  if  whilst  the  carriage  is  being  prop)erly 
used  lor  such  purpose  it  breaks  down,  it  becomes  incum- 
688]  bent  on  the  person  who  has  let  it  *out  to  show  that 
the  break  down  was  in  the  proper  sense  of  the  word  an 
accident  not  prevent ible  by  any  care  or  skill.  If  he  can 
prove  this,  as  the  defendant  did  in  Christie  v.  Griggs  (^\ 
and  as  the  railway  company  did  in  JReadhead  v.  Midland 
Ry,  Co.  C),  he  will  not  be  liable ;  but  no  proof  short  of  this 
will  exonerate  him.  Nor  does  it  appear  to  me  to  be  at  all 
unreasonable  to  exact  such  vigilance  from  a  person  who 
makes  it  his  business  to  let  out  carriages  for  hire.  As  be- 
tween him  and  the  hirer  the  risk  of  defects  in  the  carriage, 
so  far  as  care  and  skill  can  avoid  them,  ought  to  be  thrown 
on  the  owner  of  the  carriage.  The  hirer  trusts  him  to  sup- 
ply a  fit  and  proper  carriage  ;  the  lender  has  it  in  his  power 
not  only  to  see  that  it  is  in  a  proper  state,  and  to  keep  it  so, 
and  thus  protect  himself  from  risk,  but  also  to  charge  his 
customers  enough  to  cover  his  expenses. 

Such  being,  in  my  opinion,  the  law  applicable  to  the 
case,  it  follows  that  the  direction  given  to  the  jury  did  not 
go  far  enough,  and  that  it  was  not  suflScient,  in  order  to  ex- 
onerate the  defendant  from  liability  for  him  to  prove  that  he 
did  not  know  of  any  defect  in  the  bolt;  had  no  reason  to 
suppose  it  was  weak,  and  could  not  see  that  it  was  by  an 
ordinary  inspection  of  the  carriage.  It  further  follows  that, 
in  my  opinion,  the  evidence  was  not  such  as  to  warrant  the 
fi:nding  that  the  carriage  was  in  a  fit  and  proper  state  when 
it  left  the  defendant's  yard. 

In  many  of  the  cases  bearing  on  this  subject,  the  expres- 
sion "reasonably  fit  and  proper"  is  used.  This  is  a  little 
ambiguous,  and  requires  explanation.  In  a  case  like  the 
present,  a  carriage  to  be  reasonably  fit  and  proper  must  be 
as  fit  and  proper  as  care  and  skill  can  make  it  for  use  in  a 
reasonable  and  proper  manner,  i.e.,  as  fit  and  proper  as  care 
and  skill  can  make  it  to  carry  a  reasonable  number  of 
I)eople,  conducting  themselves  in  a  reasonable  manner,  and 
going  at  a  reasonable  pace  on  the  journey  for  which  the  car- 
riage was  hired  ;  or  (if  no  journey  was  specified)  along 
roads,  or  over  ground  reasonably  tit  for  carriages.     A  car- 

(')  2  Cftmp.,  80.  («)  Law  Rep.,  2  Q.  B.,  412. 
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riage  not  tit  and  proper  in  this  sense  would  not  be  rea- 
sonably tit  and  proper,  and  vice  versa.  The  expression 
'•^reasonably  tit"  denotes  something  short  of  absolutely  fit ; 
but  in  a  case  of  this  description  the  difference  between  the 
two  expressions  is  not  great. 

*It  was  objected  on  the  part  of  the  defendant  that  [689 
the  plaintiff  had  in  his  statement  of  claim  based  his  case  on 
negligence  on  the  part  of  the  defendant,  and  not  on  any 
breach  of  warranty  express  or  implied,  and  consequently 
that  the  plaintiff  could  not  recover  in  this  action,  at  least, 
without  amending.  But  the  absence  of  such  care  as  a  per- 
son is  by  law  bound  to  take  is  negligence  ;  and  whether  the 
plaintiff  sues  the  defendant  in  tort  for  negligence  in  not 
having  supplied  such  a  fit  and  proper  carriage  as  he  ought 
to  have  supplied,  or  whether  the  plaintiff  sues  him  in  con- 
tract for  the  breach  of  an  implied  warranty  that  the  carriage 
was  as  fit  and  proper  as  it  ought  to  have  been,  appears  to 
me  wholly  immaterial.  Upon  this  point  I  adopt  the  opin- 
ion of  Baron  Martin  in  Francis  v.  Coc7crell{^\  which  is 
based  upon  and  warranted  by  Brown  v.  Boorman  ('). 

The  plaintiff's  pleadings  would  have  been  free  from  all 
objection  if  he  had  stated  in  his  statement  of  claim  that  he 
hired  the  carriage  of  the  defendant,  and  not  merely  that  the 
plaintiff  was  lawfully  in  the  carriage.  But  the  defendant 
knew  under  what  circumstances  the  plaintiff  was  lawfully 
in  it;  and  there  was  no  surprise  or  miscarriage  of  justice 
occasioned  by  the  omission  of  the  statement  of  the  fact  of 
hiring.  It  appears  to  me,  therefore,  that  the  plaintiff  ought 
not  to  be  precluded  from  recovering  in  this  action  as  the 
pleadings  stand,  if  the  facts  came  out  in  his  favor. 

For  the  above  reasons  I  am  of  opinion  that  there  should 
be  a  new  trial,  and  that  the  costs  of  the  first  trial,  and  of 
this  rule,  should  abide  the  event. 

Matiiew,  J.:  The  learned  judge  appears  to  have  consid- 
ered that  the  plaintiff  by  his  pleadings,  had  undertaken  to 
prove  negligence,  and  to  have  told  the  jury  that  if  they 
thought  reasonable  care  and  precaution  liad  been  taken  by 
the  defendant  to  ascertain  that  the  carriage  was  safe,  they 
might  find  that  it  was  safe.  In  other  words,  the  q-uestion 
whether  the  carriage  was  safe,  was  treated  as  if  it  were  the 
same  with  the  question  whether  the  defendant  might  have 
reasonably  believed  it  to  be  safe. 

It  appears  to  me  that  the  question  which  the  jury  ought 
to  *have  been  asked  was,  whether  the  carriage  was,     [690 

(»)  Law  Rep.,  6  Q,  B.,  609.  («)  11  CI.  A  Fin.,  1. 
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in  fact,  reasonably  safe  when  it  was  hired  by  the  plaintiff. 
Tlie  cases  referred  to  by  my  Brother  Lindley,  seem  to  show 
that  there  is  no  distinction  in  this  respect  between  contracts 
for  the  sale  and  for  the  hire  of  an  article  for  a  specific  pur- 
pose, where  trust  is  reposed  in  the  person  who,  in  the  ordi- 
nary course  of  business,  sells  or  lets  to  hire.  The  purpose 
and  use,  the  time  for  which  the  article  is  intended  to  be  used, 
seem  to  me  the  essential  part  of  the  contract. 

The  warranty  of  seaworthiness  in  the  case  of  a  ship  has 
been  traced  in  many  recent  cases  to  its  source  in  the  ordi- 
nary contract  for  hiring  an  article  for  a  specific  purpose ; 
and  the  obligation  to  provide  a  roadworthy  carriage  is 
not  as  onerous  as  the  obligation  to  provide  a  seaworthy 
ship,  which,  iii  the  absence  of  express  terms,  is  implied  in 
any  contract  of  affreightment :  Steel  v.  State  Line  Steam- 
ship Co,  (/). 

Here,  the  defendant  let  the  carriage  for  the  purpose  of 
carrying  the  plaintiff  safely.  The  plaintiff  trusted  him  to 
select  the  carriage,  horses,  and  driver,  and  there  seems  to  me 
nothing  unreasonable  in  charging  the  defendant  with  a  duty 
which  it  was  certainly  in  his  power  to  fulfil,  and  which  from 
his  business  he  would  be  presumed  to  have  bound  himself 
to  take  the  proper  steps  to  perform  strictly. 

Reference  has  been  made  to  the  form  of  the  pleadings,  and 
it  has  been  argued  that  the  question  of  negligence  was  the 
only  question  raised  by  the  statement  of  claim,  and  that  his 
present  contention  is  not  open  to  the  plaintiff.  I  conceive 
It  to  be  the  duty  of  a  judge  in  cases  of  this  description,  to 
permit  such  amendments  as  will  permit  the  real  questions 
in  dispute  between  the  litigants  to  be  determined.  It  is  only 
a  question  of  terms.  Here,  neither  party  insisted  upon  a 
strict  construction  of  the  pleadings.  The  learned  judge 
would  probably  not  have  refused  an  adjournment,  if  the  de- 
fendant had  made  out  that  he  was  not  in  a  position  to  meet 
the  case  made  by  the  plaintiff  at  the  trial.  The  defendant 
could  hardly  have  made  any  such  assertion  with  reason. 
The  defendant  knew  and  the  plaintiff  did  not  know  how  the 
accident  had  been  brought  about.  It  was  from  the  defend- 
ant's witness,  who  was  called  to  show  that  there  was  no 
691]  defect  in  the  construction  *of  the  carriage,  that  im- 
portant evidence  was  obtained  as  to  the  broken  bolt.  The 
defendant  could  not  reasonably  complain  that  this  evidence 
was  any  surprise  to  him.  I  will  only  add  that  I  do  not  think 
the  defect  in  question  could  be  regarded  as  a  latent  defect — 

0)  3  App.  Gas.,  Y2;  24  Eng.  R.,  37. 
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if  the  obligation  of  the  hirer  be  restricted  to  defects  which 
are  not  latent — a  point  which  it  is  unnecessary  at  present 
to  discuss. 

Rule  absolute. 

Solicitor  for  plaintiff :  A.  G.  Ditton. 

Solicitors  for  defendant :    Warry^  Robins  &  Burges. 


See  17  Eng.  Rep.,  299  note  ;  Story  on 
Bailments,  $^g  590-602;  Edwards  on 
Bailments  (2d  ed.).  §§  373-4, 601  ;  Fow- 
ler  V.  Lock.  1 1  Eng.  Rep. ,  268,  revers- 
ing 2  id.,  586;  Randall  v.  Newson,  19 
id.,  248,  252  note  ;  Pendleton  v.  Kins- 
ley, 3  Clifford,  420;  Moak's  Underbill 
on  Torts,  272  et  seq. 

The  duty  imposed  by  law  upon  the 
carrier  of  passengers  to  carry  tbem 
safely,  as  far  as  buman  skill  and  fore- 
sight can  go,  exists  independently  of 
contract.  For  a  negligent  injury  to  a 
passenger  an  action  lies  against  the 
carrier,  although  there  be  no  contract, 
and  the  service  be  is  rendering  is  gra- 
tuitous :  and  whether  the  action  is 
brought  upon  contract,  or  for  failure  to 
perform  the  duty,  the  liability  is  the 
same. 

While  a  carrier  of  passengers  is  not 
an  insurer  of  their  safety,  and  does 
not  undertake  that  the  vessel  or  vehicle, 
or  the  machinery  he  employs,  is  abso- 
lutely safe  and  free  from  defects,  he  is 
held  to  the  exercise  of  the  utmost  skill 
and  care  in  the  construction  and  man- 
agement of  both. 

When  carrying  by  the  agency  of 
steam,  and  injury  is  occasioned  to  pas- 
sengers thereby,  he  cannot  escape  lia- 
bility, unless  it  appears  that  the  acci- 
dent happened  from  causes  beyond  his 
control,  and  to  which  neither  his  own 
negligence  nor  that  of  his  employes, 
nor  the  negligence  of  the  manufacturer 
of  the  machinery,  in  any  way  contrib- 
uted: Carrol  v.  Staten  Island,  etc.,  58 
N.  y.,  126;  Pendleton  v.  Kinsley,  3 
Cliff.,  421  ;  Penn.  Co.  p.  Roy,  102  U. 
S.  R.,  451,  9  Am.  L.  Rec,  385 :  Jami- 
son V.  San  Jose,  etc.,  55  Cal.,  593. 

The  introduction  of  a  manifestly  in- 
toxicated person  into  its  cars  by  an 
employe  is  an  act  of  negligence,  for 
the  consequences  of  which  the  com- 
pany is  liable.  The  company  is  liable 
for  injuries  from  an  unprovoked  as- 
sault upon  a  passenger  by  such  per- 


son ;  Hendricks  v.  Sixth  Av.  R.  R.,  44 
N.  Y.  Super.  Ct.  Rep.,  8. 

The  breaking  of  a  paddle-wheel  of  a 
steamboat,  by  which  a  passenger  was 
injured,  raises  a  presumption  of  negli 
gence  on  the  part  of  the  carrier. 

Carriers  are  bound  to  exercise  the 
highest  degree  of  care  which  a  pru- 
dent man  would  use,  and  to  adopt  aL 
precautions  which  have  been  practi- 
cally tested,  and  are  known  to  be  of 
value  ;  but  are  not  bound  to  have  ma- 
chinery constructed  of  the  "most  per- 
fect material,"  and  in  the  "  most  per- 
fect manner  which  care  and  diligence 
can  suggest,"  consistent  with  the  con- 
struction and  operation  of  their  boats  : 
Yerkes  v.  Keokuk  Packet  Co.,  7  Mis- 
souri App.  Rep. ,  265. 

As  between  a  railway  company  and 
its  employes,  it  is  negligence  for  the 
company  to  use  cars  dangerous  in  their 
construction,  when  there  are  others  to 
be  procured  which  are  not  dangerous, 
and  railroad  companies  are  bound  to 
procure  the  best,  otherwise  they  will 
be  held  responsible  :  St.  Louis,  etc. ,  v. 
Valirius,  56  Ind.,  511. 

As  to  the  police  duties  of  common 
carriers,  see  10  Cent.  L.  J.,  41. 

A  carrier  is  responsible  for  an  injury 
inflicted  upon  a  passenger  by  one  of 
its  employes  in  an  altercation  between 
the  employe  and  the  passenger:  Pen- 
dleton V.  Kinsley,  3  Clifford,  416, 425-9. 

The  commander  of  a  steamboat  has 
a  right  to  use  whatever  reasonable  and 
lawful  force  may  be  necessary  to  main- 
tain a  proper  police  of  his  vessel,  and 
discipline  among  his  employes. 

Where  an  employe  on  board  a  steam- 
boat, by  her  own  insolence,  insubor- 
dination, and  threats  of  personal  vio- 
lence, provokes  the  captain  of  the 
boat  into  an  assault  with  his  hands,  re- 
sulting in  but  a  trifling  injury  to  her, 
she  will  not  be  entitled  to  recover : 
Johns  V.  Brinker,  30  La.  Ann.,  241. 

It  is  the  duty  of  railroad  companies 
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to  preserve  order  among  the  passen-  from  him  by  robbers,  in  the  absence  of 

gers,  and  for  an  injury  suffered  by  an  gross  negligence  or  fraud,  the  carrier 

orderly  passenger  through  their  failure  is  not  liable,  although  negligent  in  the 

to  do  8o,  the  company  is  responsible  in  exercise  of  his  duty  of  protecting  his 

damages  :  Pittsburg,  etc. ,  v.  Pillow,  76  passengers  from  violence  :    Weeks  r. 

Penn.  St.  Rep.,  510,  32  Leg.  Int.,  51.  N.   Y..   N.    H.  &  H.  R.  R.  R.  Co..  72 

While  a  carrier    of    passengers    is  X.  Y.,  50;  S.  C,  28  Am.  Rep.,  104,  113 

bound  to  exercise  the  utmost  vigilance  note. 

in  protecting  his  passengers  from  vio-  It  is  not  only  the  right  of  a  condnc- 

lence  of  strangers,  yet,  for  a  neglect  to  tor  to  expel  from  a  train  a  drunken, 

perform   his  duty,  his  liability  is  no  unruly,  boisterous  passenger,  but  when 

more  extensive  than  in  cases  of  negli-  such  a  person  endangers  by  his  acts 

gence   by  which  injury  comes  to   the  the  lives  of  people,  it  is  the  duty  of 

person  or  property  of  the  passenger  such  conductor  to  remove  such  passen- 

from  other  causes.  ger  in  order  to  protect  others  from  vio. 

The  liability  in  such  case  arises  on  lence  and  danger.     But  this  right  must 

contract,  and  is  limited  to  such  dam-  be  reasonably  exercised,  and  not  so  as 

age   as   is    within   the   contemplation  to  inflict  wanton  or  unnecessary  injaiy 

of  the   contract   between    the  carrier  upon  the  offending  passenger,  nor  so  as 

and  the  passenger,  or  within  the  scope  to  needlessly  place  him  in  circumstances 

of  the  former.  of  unusual  peril.     If,  having  exercised 

Under  the  ordinary  contract  of  car-  reasonable  prudence,  considering  the 

riage,  a  carrier  of   passengers  makes  time,  place  and  circumstances,  as  also 

no  contract,  and  enters  into  no  duty  as  the  condition  of  the  drunken  man  him* 

to  articles  of  property  of  great  value  self,  tlie  conductor  expels  such  passen- 

forming  no  part  of  a  passenger's  ordi-  ger,   who  is  afterward  run  over  and 

nary  baggage  or  personal  equipment.  killed  by  another  train  not  in  fault. 

Where,  therefore,  a  passenger  car-  the  expulsion  itself  is  not  such  proxi- 

ries  such   articles    upon  his    person,  mate  cause  of  the  death  as  will  make 

without  notice  to,  or  knowledge  of,  the  the  company  liable  :    Railway   Co.  «. 

carrier,  and  they  are  violently  taken  Valleley,  32  Ohio  St.  R.,  345. 


[6  Queen  a  Bench  Division,  691.] 

April  26,  1881— <C.A.),  Ex.D. 

[IN  THE  COURT  OF  APPEAL.] 

Baines  V.  Bromley  and  Another. 

Practice — Co9t8 — Claim  and  Counter-claim — Co9i»  of  the  Caitse — Judgment — 

CertificcUe  of  Associate, 

Tlie  plaintiff  claimed  to  recover  commission  due  to  him  from  defendants  on  an 
agreement.  The  defendants  denied  the  claim,  and  claimed  by  way  of  counter-claim 
£230  0«.  9</.  for  goods  sold.  The  jury  found  a  verdict  for  the  plaintiff  on  the  claim 
for  £114  17*.  6dL,  and  a  verdict  for  the  defendants  on  the  counter-claim  for  £230 
0#.  9d.  The  judgment  entered  was  "  that  the  plaintiff  recover  against  the  defend- 
ants £  for  his  costs  of  suit,"  and  "  that  the  defendants  recover  against  the 
plaintiff  £115  Ss,  dd.  on  the  counter-claim  and  £  for  their  coats  of  the  counter- 
claim :" 

Held,  reversing  the  decision  of  Pollock,  B.,  that  on  taxing  the  coats  according  to 
the  judgment  the  plaintiff  and  not  the  defendants  was  entitled  to  the  cwtH  of  the 
cause. 

Semhle,  per  Brett,  L.J.,  that  where  there  is  a  claim  with  issues  on  it  and  a  counter- 
claim (which  is  not  a  set-off  but  is  in  the  nature  of  a  cross-action)  with  issues  on  it, 
and  the  plaintiff  succeeds  on  the  claim,  and  the  defendant  succeed.^  on  such  counter* 
claim,  the  taxation,  if  not  otherwise  ordered,  should  be  by  taxing  the  claim  as  if  it 
and  its  issues  were  an  action,  and  by  taxing  the  counter-claim  as  if  it  and  it^  issues 
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were  also  an  actioD,  and  the  allocator  for  costs  should  be  given  for  the  balance  in 
I  favor  of  the  party  in  whose  favor  is  such  balance ;  the  master  on  such  taxation 

dividing  items  which  arc  common  to  both  actions. 

Appeal  from  a  decision  of  Pollock,  B.,  refusing  an  ap- 
plication made  on  behalf  of  the  plaintiff  to  review  the  mas- 
ter's taxation  Q. 

*Tlie  plaintiff  by  his  statement  of  claim  sought  to  [692 
recover  from  the  defendants  commission,  which  he  alleged 
to  be  due  to  him  from  the  defendants  upon  an  agreement 
made  between  the  plaintiff  and  the  defendants,  whereby  the 
defendants  agreed  that  they  would  execute  orders  to  be 
given  by  the  plaintiff  on  behalf  of  Messrs.  Dahl  &  Co.,  of 
Copenhagen,  for  goods  in  the  way  of  the  defendants'  busi- 
ness, and  that  they  would  supply  the  goods  to  the  said 
Messrs.  Dahl  &  Co.  through  the  plaintiff  so  as  to  enable  the 
plaintiff  to  charge  Dahl  &  Co.  with  the  commission.  The 
statement  of  claim  then  alleged  that  the  defendants,  in 
breach  of  the  agreement,  had  supplied  goods  to  Dahl  &  Co. 
otherwise  than  through  the  plaintiff,  whereby  the  plaintiff 
lost  his  commission.  The  defendants  in  their  statement  of 
defence  denied  the  plaintiff's  claim,  and  claimed  against  the 
plaintiff  by  way  of  set-off  and  counter-claim  £230  0^.  9d. 
.for  goods  sold  by  them  to  the  plaintiff.  The  plaintiff  by 
his  reply  admitted  that  he  was  indebted  to  the  defendants 
in  the  sum  of  £280  0^.  9d, 

The  cause  was  tried  before  Cleasby,  B.,  and  a  special 
jury,  in  London,  in  May,  1878,  when  the  jury  found  a  ver- 
dict for  the  plaintiff  for  £114  17s.  6flJ.,  and  a  verdict  for  the 
defendants  on  the  counter-claim  for  £230  0^.  9d.  Tliat 
learned  judge  directed  that  judgment  should  be  entered  for 
the  plaintiff  on  the  claim,  and  judgment  for  the  defendants 
on  the  counterclaim  for  £115  3^.  3S.,  being  the  balance,  and 
the  certificate  of  the  associate  was  drawn  up  accordingly. 
The  facts  as  above  stated  appear  in  the  said  judgment  of 
Pollock,  B.,  but  the  judgment  as  entered  is  not  set  out  nor 
is  it  noticed  by  the  learned  Baron  in  his  judgment.  The 
judgment  as  entered  was  as  follows:  "Therefore  it  is  ad- 
judged that  the  plaintiff  repover  against  the  defendants  £ 
for  his  costs  of  suit,  which  costs  were  by  a  master's  certifi- 
cate, dated  day  of  ,  1878,  allowed  at  £  ,  and  that 
the  defendants  recover  against  the  plaintiff  £115  3^.  Sd,  on 
the  counter-claim  and  £  for  their  costs  of  the  counter-claim, 
which  costs  were,  by  a  master's  certificate,  dated  the 
day  of  ,  1878,  allowed  at  £         ."     Upon  the  taxation 

of  the  costs  the  master  treated  the  case  as  a  verdict  for  the 

(')  6  Q.  B.  D.,  p.  197. 

29  Eng.  Rep.  98 
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defendants,  and  gave  to  them  the  costs  of  the  cause,  includ- 
ing, aniong  other  things,  the  cost  of  interrogatories  by  the 
plaintiff  to  the  defendants,  and  allowed  the  plaintiff  only 
693]  *the  costs  of  his  witnesses,  whose  evidence  was  es- 
sential to  establish  his  claim  against  the  defendants  to  the 
extent  to  which  he  succeeded. 

Pollock,  B.,  upheld  this  taxation  by  the  master,  and  dis- 
missed the  application  to  review  it. 

The  plaintiff  appealed. 

Pollard^  for  the  plaintiff. 

[Cotton,  L,J.:  The  judgment  is  that  the  plaintiff  recover 
liis  costs  of  suit  and  the  defendants  only  the  costs  of  the 
counter-claim.] 

Yes,  and  by  mistake  notice  of  this  is  omitted  by  Pollock, 
B.,  in  his  judgment. 

[Bkett,  L.J.:  Is  not  this  the  ordinary  form  of  judg- 
ment?] 

It  is  not  denied  that  that  is  so ;  but  the  costs  have  not 
been  properly  taxed.  The  "event"  in  Order  lv,  rule  1, 
should  be  read  distributively :  Myers  v.  Defri€s{')  and 
Ellis  V.  Desilva{^).  The  counter-claim  is  not  pleaded  as  a 
set-off  but  as  a  cross-action:  Winlerfield  v.  Brad^num{*). 
The  costs  should  be  taxed  in  the  way  ordered  in  Cole  v. 
Flrth{%  namely,  **the  costs  of  and  relating  to  plaintiff's 
claim,  and  the  proof  thereof  be  paid  by  the  defendants, 
and  the  costs  of  and  relating  to  the  defendants'  counter- 
claim and  the  proof  thereof  be  paid  by. the  plaintiff." 

Forbes^  Q.C.,  for  the  defendants:  The  plaintiff  really 
had  no  judgment  for  a  farthing.  He  took  nothing,  because 
lie  was  indebted  to  the  defendants  in  a  larger  amount.  Be- 
fore the  Judicature  Acts  the  defendants  could  have  set  off 
what  was  due  to  them  against  the  plaintiff^ s  claim  and 
recovered  the  difference  in  a  cross-action.  In  that  case  the 
plaintiff  would  be  defeated  in  his  action  and  have  to  pay 
the  costs  of  it,  and  the  defendants  would  succeed  in  their 
cross-action  and  have  the  costs  of  them.  Why  should 
the  result  be  different  by  the  defendants  being  allowed 
now  to  plead  by  w^ay  of  set-off'and  counter-claim?  The 
distinction  between  matter  of  set-off  and  of  counter-claim 
properly  so-called  is  pointed  out  by  Manisty,  J.,  in  Stooke 
V.  Taylor  {*), 

694]  *[Bkamwell,  L.J.:  Has  the  master  given  the  plain- 
tiff in  this  case  his  costs  of  suit.] 

(')  5  Ex.  D..  180.  (»)  3  Q.  B.  D.,  324 ;  28  Eng.  R,,  293. 

O  6  Q.  B.,  p.  621.  (*)  4  Ex.  D.,  301  n. 

(»)  5  Q.  B.  D.,  586. 
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He  has  given  him  the  costs  of  the  issues  on  which  he 
succeeded,  and  this  is  what  the  judgment,  when  fairly  con- 
strued, must  mean. 

Bu  AM  WELL,  L.J.:  I  am  of  opinion  that  this  appeal 
should  be  allowed,  and  I  think  so  by  reason  of  the  judg- 
ment which,  as  entered,  in  terras  orders  that  the  plaintiff 
recover  his  costs  of  suit.  Both  the  master  and  the  learned 
judge  would  have  been  right  if  the  old  rule,  which  is  still 
in  existence,  was  applicable,  namely,  that  the  party  in 
whose  favor  was  the  ualance  recovered  that  with  the  costs 
of  the  action.  That,  however,  is  not  the  judgment  which 
was  pronounced  here;  and  it  is  enough  for  me  to  say  that 
the  taxation  which  has  taken  place  cannot  be  supported, 
having  reference  to  that  judgment. 

Brett,  L.J.:  I  also  think  that  this  appeal  must  be 
allowed.  The  judgment  is  entered  and  the  costs  are  by  it 
dealt  with  as  if  the  defendants  had  met  the  plaintiff's  claim 
by  a  counter-claim  in  the  nature  of  a  cross-action,  not  of  a 
set-off,  and  such  judgment  stands  unchallenged.  The  ques- 
tion is  how  ought  the  costs  to  be  taxed  when  in  such  a  case 
the  plaintiff  succeeds  on  his  claim  and  the  defendants  on  their 
counter-claim.  If  this  had  been  treated  as  a  pure  set-off 
to  the  amount  of  the  plaintiff's  claim  (as  I  think  it  might 
have  been),  and  it  had  so  appeared  on  the  judgment,  then 
it  seems  to  me  that  the  defendants  would  have  been  entitled 
to  the  costs  of  the  action,  because  then  the  defendants  would 
have  denied  by  way  of  defence  that  the  plaintiff  had  any 
right  to  bring  an  action  at  all.  There  may  be  a  case  where 
the  defence  is  partly  by  way  of  set-off  and  partly  by  way 
of  counter-claim,  as  where  the  defendant^asserts  his  right  to 
recover  the  amount  of  balance  due  after  satisfying  the  plain- 
tiff's claim  by  his  set-off.  It  is  not  necessary  to  say  now 
how  the  costs  in  such  a  case  are  to  be  taxed,  because  here  the 
judgment  is  in  form,  not  that  the  defendants  have  a  set-off, 
but  a  counter-claim  only.  It  is  as  if  the  defendants  chose 
to  deny  the  whole  of  the  plaintiffs  claim  and  to  rest  on 
their  cross-action.  The  costs  have  been  taxed,  however,  as 
if  the  plaintiff  had  not  succeeded  at  all  in  his  action,  but 
only  on  certain  *issues,  and  I  think  that  that  was  [695 
wrong.  That  alone  is  sufficient  to  sustain  the  appeal.  I 
have,  however,  a  firm  opinion  that  where  there  is  a  claim 
with  issues  taken  on  it  and  a  counter-claim,  not  a  set-off, 
but  in  the  nature  of  a  cross-action  with  issues  on  it,  and 
where  the  plaintiff  succeeds  on  the  claim  and  the  defendant 
on  the  counter-claim,  the  j^roper  principle  of  taxation,  if 
not  otherwise  ordered,  is  to  take  the  claim  as  if  it  and  its 
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issues  were  an  action,  and  then  to  take  the  counter-claim, 
and  its  issues  as  if  it  were  an  action,  and  then  to  give  the 
allocator  for  costs  for  the  balance  in  favor  of  the  litigant  in 
whose  favor  the  balance  turns.  In  such  a  case  where  items 
are  common  to  both  actions  the  master  would  divide  them. 
Where  the  so-called  counter-claim  is  a  set-oflf,  there  is  but 
one  action. 

Cotton,  L.J.:  The  sole  question  here  is,  I  think,  whether 
under  this  judgment  the  costs  have  been  rightly  taxed. 
The  judgment  is  that  the  plaintiff  recover  his  costs  of  suit, 
and  the  question,  therefore,  is  whether  the  master  on  taxa- 
tion allowed  the  plaintiff  such  costs.  It  is  clear,  I  think, 
that  he  did  not  do  so,  and  that  the  taxation  must  be  re- 
viewed. 

Appeal  allowed. 

Solicitors  for  plaintiff :  Scott  &.Bar7iam. 
Solicitors  for  defendants :   Bell^  Brodrick  &  Gray. 

In  New  York,  where  there  are  sev-  portance,   it  seems  strange  that   this 

eral  issues,  upon  some  of  which  plain-  case  was  not  reported  in  the  regular 

tilf  succeeds,  and  some,  defendant,  the  series. 

question  is  now  provided  for  bj  §  8234  So,  in  an  action  to  obtain  delivery  of 

of  the  Code  of  Civil  Procedure :  Hud-  personal  property,  plaintiff  had  a  ver- 

8on   V.  GuUenberg,  9  Abb.  N.  C,  415.  diet  for  a  return  of  a  portion  of   the 

Before  that  section  was  enacted,  it  property,  assessed  at  $200  in  value,  and 

was  held  that  where  the  complaint  sets  defendant  a  verdict  for  the  residue.     It 

up  several  distinct  causes  of  action,  on  was  held  that  each  party  was  entitled 

which  separate  and  distinct  issues  are  to  costs  against  the  other :  Porter  r. 

taken,  and  plaintiff  succeeds  as  to  one  Willett,  14  Abb.  Pr.,  319  ;  Johnson  t. 

cause  of  action  and  fails  as  to  another.  Fellows,  6  Hill,  353. 

each  party  is  entitled  to  a  bill  of  costs  Though  the  Court  of  Appeals  has 

as  against  the  other,  an^  defendant  is  finally  settled  the  rule  to  the  contrary  : 

entitled  to  have  his  judgment  set  off  Stoddard  v.  Clarke,  9  Abb.  (N.S.).  310. 

against  plaintiff's  :  Dresser  v.  Wickes,  The  statute  giving  costs  to  a  defend- 

2  Abb.  Pr.,  460  ;  Pennell  v.  Wilson,  5  ant  where  one  or  more  of  several  issues 

Hob.,  668.  are  determined  in  his  favor,  and  the 

Though  these  cases  seem  to  be  con-  others  in  favor  of  the  plaintiff,  applies 

trary  to  the  decision  by  the  C-ourt  of  only  to  cases  in  which  a  verdict   is 

Appeals  in  Stoddard  v.  Clarke,  9  Abb.  actually  rendered  for  the  defendant : 

Pr.   (N.S.),  310.     Considering  its  im-  Briggs  1J.  Allen,  4  HiU,  538. 
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[6  Queen's  Bench  Division,  696.] 

March  7,  1881--(C.A.),Q.B.D. 
[IN  THE  COURT  OF  APPEAL.] 

*CnAPLEO  and  Wife  v.  The  Brunswick  Perma-     [696 
NENT  Building  Society  and  Others. 

Building  Society — Unincorporated — Certified  Rules — Borrowing  in  ezceta  of  Preaeribed 
Limit — A genU^ Authority — liolding  out  by  Society  and  Directors, 

By  the  certified  rules  of  an  unincorporated  building  society  the  directors  mi^ht 
bori*ow  money  not  exceeding  a  pres^ibed  amount.  Loans  were  made  to  the  society 
through  its  secretary  in  accordance  with  advertisements,  issued  with  the  authority 
of  the  directors,  that  such  loans  might  be  so  made  by  bringing  the  money  to  the 
office  of  the  secretary.  In  each  case  a  receipt  was  given  by  the  secretary  for  the 
money  as  a  loan  to  the  society,  with  a  written  undertaking  by  him  "  to  procure 
the  promissory  note  of  the  directors  for  the  loan,"  and  afterwards,  in  pursuance  to 
such  undertaking,  the  receipt  was  exchanged  for  such  note,  which  always  bore  the 
date  of  the  receipt.  After  au  amount  had  been  so  borrowed  exceeding  the  limit 
prescribed  by  the  rules,  the  plaintiffs,  who  had  on  several  previous  occasions  lent 
money  to  the  society  according  to  the  above  mode,  paid  a  sum  to  the  Secretary  as  a 
loan  to  the  society,  and  received  from  him  the  usual  receipt  and  undertaking,  but  no 
promissory  note  of  the'  directors  was  ever  afterwards  given,  and  the  secretary  ab- 
sconded, appropriating  that  sum,  with  other  moneys  of  the  society,  to  his  own  use. 
In  an  action  against  tlie  society  and  directors,  the  jury  found  that  the  society  heM 
out  the  secretary  to  the  plaintiffs  as  having  authority  to  receive  the  loan  on  their 
behalf  on  the  terms  on  which  it  was  received,  and  that  the  directors  did  the  same: 

Held,  that  such  finding  was  bad  in  point  of  law  as  against  the  society,  and  that, 
as  the  limit  for  borrowing  prescribed  by  the  rules  had  been  exceeded  when  the  loan 
was  made  by  the  plaintiffs,  the  society,  which  had  derived  no  benefit,  was  not  liable 
for  such  loan : 

Held  (Bramwell,  L.J.,  doubting),  that  although  there  was  no  fraud  on  the  part  of 
the  directftrs  they  were  personally  liable  to  tlie  plaintiflB  for  the  money  which  had 
been  so  advanced. 

This  was  an  action  by  Joseph  Chapleo  and  Martha  his 
wife,  against  the  Brunswick  Permanent  Building  Society 
and  six  persons  who  were  the  directors  of  such  society,  to 
recover  the  amounts  of  five  several  loans  which,  in  1872, 
1874,  1875,  1876,  and  1878,  had  been  made  by  the  plaintiff 
Joseph  Chapleo  to  the  society,  in  some  cases  in  his  own 
name  only,  and  in  others  in  the  name  of  his  wife,  and  which 
had  all  been  made  on  the  terms,  as  he  alleged,  and  which 
was  borne  out  by  the  evidence,  that  divers  directors  of  the 
society  should,  as  a  collateral  security  for  the  *repay-  [697 
raent,  deliver  their  joint  and  several  promissory  note  for  the 
amount  of  each  such  loan.  Promissory  notes  of  some  of 
the  defendants  were  accordingly  so  given  for  each  of  the  first 
four  loans,  and  as  the  amounts  of  these  were  paid  into  court 
by  the  defendants  and  accepted  by  the  plaintiffs,  the  action 
became  virtually  one  for  only  the  last  of  these  loans,  which 
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was  a  loan  of  £100  made  by  the  plaintiff  Joseph  Chapleo  on 
the  29th  of  October,  1878. 

The  society  was  not  incorporated  until  November,  1878, 
but  its  rules  were  duly  certified  according  to  6  &  7  Wm.  4, 
c.  32.  By  the  first  of  these  rules  its  objects  as  a  benefit 
building  society  were  described,  and  by  the  second  it  was 
stated  that  the  society  should  be  governed  by  a  board  of  di- 
rectors consisting  of  six  shareholders,  three  of  whom  should 
form  a  quorum  ;  that  they  should  meet  once  in  every  four- 
teen days  or  oftener,  if  necessary,  to  transact  business  and 
to  determine  all  matters  provided  or  not  provided  for  by  the 
rules.  The  tenth  rule  appointed  Messrs.  Keighley  Lea,  Son 
&  Co.  secretaries  to  the  society.  The  twelfth  rule,  which 
related  to  borrowing  by  the  society,  was  as  follows :  "The 
directors  may  at  any  time,  as  may  be  necessary  for  the  pur- 
poses of  the  society,  borrow  money  at  interest  from  any 
banker  with  whom  the  funds  of  the  society  shall  be  depos- 
ited, or  from  any  other  source,  to  procure  which  the  di- 
rectors may  give  such  security  as  they  may  think  proper, 
but  the  total  amount  of  money  to  be  so  borrowed  shall  not 
at  any  one  time  exceed  two-thirds  of  the  amount  for  the 
time  being  secured  by  the  mortgages  to  the  society."  The 
only  other  material  rule  was  the  thirty-second,  which  related 
to  the  duties  of  the  secretaries.  It  was  as  follows:  *'The 
secretaries  shall  superintend  and  direct  the  general  busi- 
ness. They  shall  keep  the  accounts  in  such  manner  as  shall 
be  satisfactory  to  the  board;  they  shall  call  all  meetings 
whether  of  the  board  or  the  society;  they  shall  attend  all 
meetings,  take  minutes,  and  furnish  any  information  in  their 
power,  and  fully  attend  to  every  duty  pertaining  to  that 
office,  in  consideration  of  which  they  shall  receive  from  the 
funds  the  sum  of  £1  per  cent,  upon  all  receipts.  They  shall 
be  at  liberty  to  appoint  a  person  to  act  for  them  in  their 
absence." 

It  was  admitted  that  previously  to  the  29th  of  October, 
698]  1878,  *when  the  £100  loan  in  dispute  in  this  action 
occurred,  the  total  amount  borrowed  by  the  .society  ex- 
ceeded the  limits  prescribed  by  the  twelfth  rule.  This  £100 
was  brought  by  the  plaintiff  Joseph  Chapleo  to  the  offices 
of  Keighley  Lea  &  Co.,  which  was  the  only  office  of  the 
society,  the  phice  w^here  the  meeting  of  the  directors  took 
place,  and  where  the  four  previous  loans  had  been  made  by 
tlie  plaintiff  in  accordance  to  advertisements  issued  with  the 
authority  of  the  directors  that  loans  might  be  made  to  the 
society  by  bringing  the  money  for  that  purpose  to  the  office 
of  Keighley  Lea  &  Co.     Before  this  last  £100  was  brought 
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to  that  office  by  the  plaintiff,  the  directors  had  instructed 
Keighley  Lea  not  to  advertise  any  more,  but  they  had  not 
desired  him  to  withdraw  the  former  advertisements  or  to 
give  the  public  notice  that  they  were  no  longer  to  be  acted 
upon.  On  payment  of  this  £100  a  receipt  was  given  by  a 
Mr.  Pazakerly,  a  clerk  in  the  oflSce  who  had  received  the 
former  loans,  for  Keighley  Lea  &  Co.,  which"  receipt  was  as 
follows:  "  Received  from  Mr.  Joseph  Chapleo,  of  411  Old- 
ham Road,  Manchester,  the  sum  of  £100  as  a  loan  to  the 
Brunswick  Perraanent*Building  Society,  and  we  hereby  un- 
dertake to  procure  the  promissory  note  of  the  directors  for 
the  said  loan. 

(Signed)  "Keighley  Lea  &  Co., 

"  Secretaries 
*'  £100  »'  by  Alfred  Fazakerly." 

Similar  receipts  in  this  form  had  been  given  to  the  plain- 
tiff for  the  former  loans,  and  promissory  notes  of  the  di- 
rectors according  to  the  undertaking  in  such  receipts  had 
been  subsequently  given,  the  notes  being  dated  when  the 
money  was  entered  by  Keighley  Lea  &  Co.  in  the  society's 
cash  books,  which  generally  corresponded  with  the  date 
when  the  money  was  lent.  No  promissory  note  was  ever 
given  for  securing  this  last  loan  of  £100.  Keighley  Lea, 
who  bad  for  the  last  three  or  four  vears  alone  constituted 
the  firm  of  Keighley  Lea  &  Co.,  absconded  in  December, 
1878,  or  in  January,  1879,  having  appropriated  to  himself  a 
large  sum  belonging  to  the  society.  The  society  and  the 
directors  repudiated  their  liability  to  the  plaintiffs,  and  con- 
sequently this  action  was  brought;  and  at  the  trial  before 
Lord  Coleridge,  C.  J.,  at  Manchester,  in  February,  1880,  the 
following  questions  were  *left  to  the  jury:  1st.  Did  [699 
the  society  hold  out  Keighley  Lea  to  the  plaintiffs  as  having 
authority  to  receive  this  loan  on  their  behalf  on  the  terms 
on  which  it  was  received?  2d.  Did  the  defendants  the  di- 
rectors ?  The  jury  answered  both  questions  in  the  affirma- 
tive, and  the  Chief  Justice,  after  argument  on  further 
consideration,  entered  judgment  for  the  plaintiffs  against 
botii  the  society  and  the  directors  (*). 

From  this  judgment  both  the  society  and  the  directors 
appealed. 

The  society  obtained  also  a  rule  nisi  in  the  divisional 
court  for  a  new  trial,  but  such  rule  nisi  was  to  stand  over 
until  after  the  appeal  had  been  heard. 

An  application  to  the  divisional  court  was  made  on  behalf 
of  the  directors,  for  a  new  trial,  on  the  ground  that  they 

(')  6  C.  p.  D.,  381. 
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were  not  liable,  and  had  not  made  themselves  personally 
liable  by  signing  the  promissory  note.  This  application 
was  refused  by  the  court,  and  the  following  judgments  were 
delivered  : 

Grove,  J.:  I  am  of  opinion  that  there  should  be  no  rule 
in  this  case.  It  differs  very  much  in  my  opinion  from  the 
point  raised  by  the  Solicitor-General  who  appeared  for  the 
society,  because  this  is  a  case  in  which  certain  individuals 
who  were  directors  of  the  society  are  sued,  and  it  is  shown 
by  the  evidence,  that  those  directors  nad  for  a  very  consid- 
erable period  of  time  signed  promissory  notes,  and  acted 
upon  what  Keighley  Lea  had  done  as  their  agent.  He  had 
unquestionably  acted  with  their  consent  as  their  agent  in 
receiving  money  as  loans  for  the  society,  and  they  sanctioned 
what  he  so  did  by  making  themselves  personally  liable  as 
signers  of  promissory  notes.  That  is  very  strong  evidence 
that  they  authorized  him  to  so  act  as  their  agent  and  that 
they  held  him  out  to  the  public  as  their  agent.  These  very 
plaintiffs  and  others  had  paid  money  and  received  these 
promissory  notes  which  the  directors  had  themselves  signed, 
showing  that  they  adopted  the  receipt  of  the  money  and  be- 
came responsible  for  it.  Lea  acted  as  their  agent,  and  they 
held  him  out  as  their  agent  for  a  considerable  time  when  they 
had  no  right  as  directors  to  borrow  money  at  all,  but  were 
700]  admittedly  going  beyond  the  *power  conferred  upon 
them  as  to  the  amount  of  money  they  were  authorized  to 
borrow.  It  appears  to  me  that  that  is  strong  and  ample 
evidence  of  these  defendants,  the  directors,  holding  out  Lea 
as  a  person  authorized  by  them  to  borrow  money  for  the 
society,  they  having  frequently  sanctioned  his  acts  to  bor- 
row money  for  the  society,  and  therefore  there  was  ample 
evidence  of  their  being  personally  liable.  I  think,  there- 
fore, that  not  only  was  the  direction  of  my  Lord  right,  but 
that  the  verdict  of  the  jury  was  perfectly  right  upon  the 
question  he  left  to  them. 

The  argument  of  Mr.  Crompton  is  this,  that  the  directors 
were  not  liable  because  Lea  gave  a  particular  form  of  receipt 
to  the  plaintiff  Chapleo  in  this  case,  in  which,  after  ac- 
knowledging the  receipt  of  the  loan  for  the  society,  he 
added  an  undertaking  of  his  own  that  he  would  get  the  direc- 
tors to  sign  the  promissory  note.  I  do  not  think  that  tliat 
form  of  receipt  alters  the  case,  the  real  question  is  did  the 
directors,  at  a  time  when  they  had  no  power  to  borrow 
money  for  the  society,  choose  themselves  upon  their  own 
responsibility  to  borrow  n)oney  which  as  directors  of  the 
society  they  had  no  right  to  do.     Did  they  authorize  Lea 
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as  their  agent  to  receive  loans,  nominally  for  the  society, 
but  for  which  they  took  upon  themselves  the  responsibility. 
I  think  there  is  ample  evidence  of  this,  and  therefore,  to  my 
mind,  the  form  of  the  receipt  becomes  immaterial.  Even 
assuming  for  the  moment  that  the  form  of  receipt  would 
have  justified  Mr.  Crompton's  argument,  had  this  been  a 
single  transaction,  I  do  not  think  that  it  can  get  over  a  long 
course  of  business  in  which  they  authorized  Lea  to  receive 
money  from  persons  on  loan  which  they  had  no  right  as 
directors  of  the  society  to  do,  and  which  they  therefore  did 
upon  their  own  responsibility.  I  think,  on  these  grounds, 
that  there  should  be  no  rule. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  This  was  an 
action  brought  by  Mr.  Chapleo  to  recover  a  sum  of  £100 
advanced  by  him,  ostensibly,  and  as  far  as  he  knew,  to 
the  Brunswick  Permanent  Benefit  Building  Society.  In 
point  of  fact,  it  appears  that  he  handed  that  money  to  a 
clerk  of  Keighley  Lea  &  Co.  What  we  have  to  consider  is, 
what  was  the  position  of  Keighley  Lea  &  Co.,  what  power 
was  there  to  borrow  money  at  all,  and  *what  part  [701 
the  directors  took  in  conducting  that  part  of  the  business 
of  the  society  which  related  to  the  borrowing  of  money. 
Now,  the  rules  of  the  society  were  these.  The  first  rule 
states  what  the  objects  of  the  society  are,  and  rule  2  says 
that  the  society  shall  be  governed  by  a  board  of  directors.  * 
[The  learned  judge  then  read  rules  10,  12,  and  32.]  Now 
the  power  to  borrow  is  therefore  vested  in  the  directors. 
They  have  power  to  borrow,  but  at  the  same  time,  there  is 
a  limit  set  to  the  exercise  of  that  power,  and  it  is  their  busi- 
ness to  see  that  this  limit  is  not  exceeded.  It  seems  that  the 
facts  are  thesej  that  that  power  was  exhausted,  that  is  to 
say,  more  than  two-thirds  of  the  amount  for  the  time  being 
secured  by  the  mortgages  to  the  society  had  been  borrowed, 
and  therefore  if  the  directors  allowed  Keighley  Lea  & -Co. 
to  borrow  money  for  the  society  after  that  limit  was  passed, 
the  directors  would  in  effect  be  holding  out  Keighley  Lea  & 
Co.,  as  authorized  to  borrow  money  for  the  society  when 
there  was  no  power  to  borrow  at  all ;  and  that  is  what  the 
directors  did ;  and  upon  that  ground  the  action  against  the 
directors  appears  to  me  to  lie  upon  the  plainest  possible 
principles,  the  principle  being  that  they  represented  to  the 

Slain  tiffs  that  they,  the  directors,  were  empowered,  and  that 
keighley  Lea  &  Co.,  who  managed  the  details  of  the  busi- 
ness, were  authorized  to  borrow  money  for  the  society  when 
there  was  no  power  to  borrow  money,  and  it  seems  to  me 
that  the  directors  are  bound  to  pay  on  every  ground,  and 
29  Eng.  Rep.  •  99 
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that  of  course  includes  the  ground  upon  which  more  par- 
ticularly the  case  was  left  to  the  jury. 

It  appears  that  the  way  in  which  the  money  was  lent  was 
this :  the  cash  was  paid  to  Keighley  Lea  &  Co.,  or  to  some 
clerk  of  theirs,  and  at  the  same  time  a  receipt  was  given 
which  acknowledged  that  the  sum  had  been  received  for  the 
society,  and  then  there  was  an  undertaking  by  Keighley 
Lea  &  Co.  to  procure  the  promissory  note  of  the  directors 
for  the  loan.  That  was  the  course  of  practice,  and  it  had 
been  followed  in  a  great  variety  of  cases  for  a  great  number 
of  years,  and  in  particular  with  reference  to  this  very  plain- 
tiff, Chapleo,  because  he  had  advanced  money  on  such  re- 
ceipts before  he  advanced  this  particular  hundred  pounds  in 
question,  and  conformably  with  that  usual  practice  the 
702]  directors  had  given  to  the  lenders  generally,  *and  to 
this  lender  in  particular,  promissory  notes  signed  by  live  of 
them,  which  was  the  security  referred  to  in  rule  12.  Now 
the  matter  was  put  to  the  jury  in  this  way.  [The  learned 
judge  here  read  the  direction  of  Lord  Coleridge,  C.  J.,  and 
the  questions  he  left  to  the  jury.]  The  jury  say  yes  to  both 
questions.  We  are  not  now  discussing  the  liability  of  the 
society,  that  is  open  to  consideration,  and  will  have  to  be 
argued  hereafter,  but  as  against  the  directors  it  is  perfectly 
plain  to  me  not  only  that  there  is  evidence  that  they  did 
authorize  Lea  to  borrow  money  for  the  society  upon  the  old 
terms,  but  there  is  abundant  evidence  that  there  was  author- 
ity given  to  Lea  to  borrow  money  for  the  society  generally 
without  reference  to  those  particular  terms.  In  either  way 
the  directors  were  holding  out  Lea  as  entitled  to  borrow 
money  for  the  society. when  there  was  no  authority  what- 
ever from  the  society  to  do  anything  of  the  kind.  It  ap- 
pears to  me,  therefore,  on  these  grounds  thfit  there  was  no 
misdirection,  and  that  the  verdict  was  right  and  that  there 
ought  to  be  no  rule. 

Lord  Coleridge,  C.J.:    I  am  of  the  same  opinion. 

The  directors  appealed,  and  obtained  from  the  Court  of 
Appeal  a  rule  nisi  for  a  new  trial,  which  was  directed  to 
come  on  with  the  appeal  from  the  judgment  of  Lord  Cole- 
ridge, C.J. 

Sir  John  Holker^  Q.C.,  and  Crompton,  for  the  defendant 
directors:  The  decision  in  Drew  v.  Nunn{^\  carries  the 
doctrine  of  holding  out  to  the  extreme  limit,  and  the  judg- 
ment now  appealed  from  goes  further.  The  judgment  is 
incorrect  as  to  Keighley  Lea's  authority  ;  he  could  not  have 

(^)  4  Q.  B.  D.,  661 ;  anie,  p.  92. 
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authority  to  act  dishonestly.  The  cases  cited  by  the  Lord 
Chief  Justice,  of  Barwick  v.  English  Joint  Stock  Bank  (*) ; 
Mackay  v.  Commercial  Bank  of  New  Brunsmck{^)\  and 
Western  Bank  of  Scotland  v.  Addle  (') ;  do  not  support  his 
judgment. 

[Bramwell,  L.  J. :  In  Pharmaceutical  Society  v.  London 
and  Provincial  Supply  Association  i^)^  Lord  Blackburn  is 
reported  *to  have  said  "A  corporation  may  be  lined,  [703 
and  a  corporation  may  pay  damages ;  and  therefore  I  must 
totally  dissent,  notwithstanding  what  Lord  Justice  Bramwell 
said,  or  is  reported  to  have  said,  upon  the  supposition  that 
a  body  corporate  or  a  corporation  that  incorporated  itself 
for  the  purpose  of  publishing  a  newspaper  could  not  be  tried 
and  fined,  or  an  action  for  damages  brought  against  it  for  a 
libel ;  or  that  a  corporation  which  commits  a  nuisance  could 
not  be  convicted  of  the  nuisance,  or  the  like."  I  think  there 
must  be  some  mistake  in  the  report,  for  it  makes  Lord  Black- 
burn confound  action  and  indictment,  and  surely  mens  rea 
is  necessary  to  constitute  crime.] 

The  whole  law  on  the  subject  now  before  the  court  is  to 
be  found  in  Beattie  v.  Lord  Ebury  (*),  and  in  Eaglesfleld  v. 
Marquis  of  Londonderry  (").  If  the  society  is  liable  therQ 
is  no  false  holding  out  on  the  part  of  the  directors,  and  if 
the  society  is  not  liable,  the  misrepresentation  (if  any)  is  not 
fraudulent.  If  any  previous  authority  was  given  to  Lea  it 
was  revoked,  but  that  question  was  not  left  to  the  jury. 
The  directors  are  entitled  to  judgment,  or,  if  not,  there 
ought  to  be  a  new  trial. 

Sir  F,  Herschell,  S.G.,  and  G.  W.  Heywood,  for  the  de- 
fendant society  :  There  could  be  no  power  to  borrow  apart 
from  the  rules  of  the  society :  In  re  National  Pei^manent 
Benefit  Building  Society ^  Ex  parte  Williamson  (') ;  Laing 
V.  Reed  (') ;  In  re  Victoria  Permanent  Benefit^  Building^ 
Investment,  and  Freehold  Land  Society^  IlilVs  Case^  Jones's 
Case  (•).  The  only  power  to  borrow  here  was  under  rule  12. 
It  is  clear  that  a  rule  authorizing  unlimited  borrowing  would 
be  illegal,  yet,  if  holding  out  has  the  effect  here  contended 
for,  any  rule  limiting  the  borrowing  powers  is  useless.  The 
decisions  are  strongly  against  the  liability  of  the  society : 
Ashbury  Railway  Carriage  and  Iron  Co,  v.  Riche  (") ; 

(')  Law  Rep.,  2  Ex.,  269.  («)  4  Ch.  D..  698. 

(«)  Law  Rep.,  6  P.  C,  894.  O  Law  Rep.,  6  Ch.,  809. 

(»)  Law  Rep.,  1  IL  L.,  Sc,  145.  (^)  Law  Rep.,  5  Ch.,  4. 

■{*)  6  App.  Caa.,  at  pp.  869,  870.  (•)  Law  Rep..  9  Eq.,  605. 

(»)  Law  Rep.,  7  Ch..  777;  3  Eng.  R.,       Q^)  Law  Rep.,  7  E.  <fc  L,  653;  14  Eng. 

625;  Law  Rep.,  7  E.  A  L,  102;  9  Eng.     R.,  42. 
R.,  64. 
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Richardson  v.  Williamson  {') ;  Weeks  v.  Propert{*) ;  Foun- 
taine  v.  Carmarthen  Ry.  Co,  (') ;  In  re  Kent  Building  So- 
ciety {^)  ;  In  re  Vale  of  Neath  and  South  Wales  Brewery 
704]  Joird  Stock  Co.,  *  Ex  parte  Morgan  {*);  In  re  Pro- 
fessional^ Commercial^  and  Industrial  Benefit  Building 
Society  (*).  It  is  contended  here  that  the  plaintiffs  are  not 
bound  by  the  rules,,  because  they  did  not  personally  know 
of  them ;  this  is  incorrect,  in  Balfour  v.  Ernest  (')  Willes, 
J.,  said :  ''  Every  person  dealing  with  the  company  is  bound 
to  know  the  contents  of  the  company's  deed  of  settlement : 
Royal  British  Bank  v.  Turqtiandi*).^^ 

Charles  Russell^  Q.C.,  and  S.  Taylor  (01  A.  Russell,  with 
them),  for  the  plaintiffs. :  The  defendant  society  is  liable. 
The  society  was  not  incorporated  when  the  cause  of  action 
arose,  and  it  was  only  a  partnership  with  certain  statutory 
rules  and  restrictions.  The  10  Geo.  4,  c.  56,  was  only  a 
Friendly  Societies  Act,  and  benefit  building  societies  were 
first  established  by  6  &  7  Wm.  4,  c.  32,  which  applied  the 
provisions  of  the  Friendly  Societies  Acts  to  benefit  building 
societies,  and  enabled  them  to  make  rules,  and  Laing  v. 
Reed  (•)  shows  that  they  may  make  a  rule  for  borrowing  a 
limited  amount  of  money  for  the  purposes  of  the  society. 
Being  not  incorporated  the  individual  members  might  be 
liable  like  any  other  individuals  for  what  has  been  done 
under  an  implied  authority  given  to  their  agent  to  borrow. 
That  the  borrowing  power  was  exceeded  is  a  matter  which 
<;ould  only  be  known  to  the  officers  of  the  society,  and  not 
•to  the  persons  who  lent  their  money,  and  the  society  must 
be  liable  for  the  fraud  or  wrongful  act  of  their  agent  who 
was  held  out  as  having  authority  to  borrow  for  the  society : 
Mackayv.  Commercial  Ba7ik  of  New  Brunsioick  {*'');  Hovlds- 
wortJi  v.  City  of  Glasgow .  Bank  {^')  \  Swift  v.  Winterboth- 
am  (") ;  Barwick  v.  English  Joint  Stock  Bank  (").  That  last 
case  is  supported,  though  its  reasoning  is  not  considered  to 
be  satisfactory,  by  Bramwell,  L.J.,  in  Weir  v.  Bell{^*).  It 
has  also  been  approved  of  in  Swire  v.  Francis  (").  As  re- 
gards the  defendant  directors,  the  authorities  cited  on  behalf 
of  the  society  establish,  the  liability  of 'the  directors.  It  is 
clear  from  the  evidence  that  Lea  was  authorized  by  them  to 

(>)  Law  Rep.,  6  Q.  B.,  276.  (»)  6  E.  &  B.,  248;  6  E.  *  B.,  827. 

(«)  Law  llep.,  8   C.  P.,  427;   6   Ensf.  (»)  Law  Rep.,  5  Ch.,  4. 

B.,  193.  ^          (»«)  Law  Rep.,  6  P.  C,  394. 

(8)  Law  Rep.,  3  Eq.,  816.  (")  6  App.  Oaa.,  817. 

(^)  1  Dr.  &  Sin.,  417.  (")  Law  Rep.,  b  a  B.,  244  ;  5  Eng.  R., 

(*)  18L.  J.  (Ch.),  265.  202. 

(«)  Law  Rep..  6  Ch.,  866.  ('')  Law  Rep..  2  Ex ,  269. 

C)  5  C.  B.  (N.S.),  601,  at  p.  623.  (><)  3  Ex.  !>.,  238,  at  p.  244. 

('*)  3  App.  Cas.,  106;  24  Eng.  R.,  66. 
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take  money  on  *loan  to'  the  society  with  an  under-  [705 
taking  that  it  should  be  secured  by  promissory  notes  signed 
by  such  directors,  and  this  liability  on  the  pai*t  of  the 
"directors  can  exist  together  with  the  liability  of  the  society. 
Next,  if  the  society  be  not  liable,  because  its  borrowing 
power  had  already  been  exceeded,  th^n  the  directors  would 
be  still  liable  on  the  ground  that  they  had  authorized  Lea  to 
warrant  to  lenders  that  the  society  had  authority.to  borrow : 
Weeks  v.  Propert  (*)  and  Richardson  v.  Williamson  ('). 
The  course  of  practice  showed  also  that  the  directors  author- 
ized Lea  to  undertake  for  them  that  they  should  sign  prom- 
issory notes  by  way  of  security  for  the  loans  to  the  society. 
Sir  F.  HerseheUj  S.G.,  was  not  called  on  to  reply  for  the 
society. 

Ch'ompton  replied  for  the  directors,  and  cited  Baines  v. 
Ewing  ('). 

Cur.  adv.  mdL 

March  7.  Bramwell,  L.J.:  I  am  of  opinion  that  tho 
judgment  against  the  society  should  be  reversed,  and  that 
judgment  should  be  given  for  the  society.  I  might  content 
myself  with  saying  that  I  am  of  that  opinion,  for  the  reasons 
so  admirably  given  by  the  Solicitor-General,  which  I  cannot 
improve.  The  society,  before  it  was  incorporated,  was  not 
a  society  with  an  implied  power  in  some  of  the  partners  to 
borrow  money  and  bind  the  others  for  what  should  be  bor- 
rowed, but  by  their  rules  they  were  authorized  to  borrow 
to  a  limited  amount,  and  consequently  to  the  extent  of  that 
amount,  the  agents  of  the  society,  that  is  to  say,  the  directors 
had  power  to  borrow  and  bind  the  society.  In  point  of  fact, 
they  had  exceeded  that  limit  when  this  money  was  taken 
from  the  plaintiffs.  The  directors,  therefore,  if  they  bor- 
rowed that  money,  borrowed  it  without  any  authority  bind- 
ing on  the  society,  and  consequently,  in  my  judgment,  the 
society  is  not  bound.  Then  it  was  said  that  there  was  a 
holding  out;  but  before  I  come  to  that  I  wish  to  observe 
upon  the  point  that  has  been  made  that  a  person  dealing 
with  the  agents  of  a  society,  which  has  given  a  limited  au- 
thority, is  not  bound  to  inquire  whether  that  authority  has 
been  exceeded  or  not.  I  am  clearly  of  a  different  opinion. 
When  *people  deal  with  those  who  they  know  have  [706 
a  limited  authority,  they  must  either  ascertain  its  extent  or 
they  must  deal  with  them  at  their  peril,  and  if  the  authority 
is  exceeded,  the  principals  are  not  bound.     It  is  not  neces- 

(>)  Law  Rep.  8  C.  P.,  427;  6  Eng.  R.,  198.  («)  Law  Rep.,  6Q.  B.,  276. 

0  Law  Rep.,  1  Ex.,  820. 


7&0  QUEEN'S  BENCH,  C.  P..  AND  EX.  DIVISIONS.  [Vol.  VI. 

m 

1881  Chapleo  v.  Brunswick  Building  Society.  (C.A.)Q.B.D. 

sary  to  refer  to  the  decisions  cited  by  the  Solicitor-General ; 
they  clearly  establish  what  I  have  said.  Then  it  was  said 
there  was.a  holding  out  by  the  society,  the  holding  ont  be- 
ing that  the  directors  had  power  to  borrow  to  a  certain  ex- 
tent, but  as  that  is  all  the  society  held  out  it  was  nothing 
but  the  truth.  Whereas  the  holding  out  doctrine  is  truly 
applicable  where  the  holding  out  is  something  other  than 
the  truth.  All  that  the  society  held  the  directors  out  as 
having  power  to  do,  was  what  they  had  power  to  do  ;  so 
that  there  was  no  holding  out  in  the  sense  which  would 
make  the  society  liable  for  having  represented  something  to 
be  the  truth  which  was  not  the  truth. 

Then  we  come  to  the  question  as  to  whether  the  defendant 
directors  are  liable,  and  upon  that  I  cannot  but  say  that  I 
entertain  the  verjr  gravest  doubt.  There  is  no  fraud  imputed 
to  them.*  There  is  the  customary  carelessness  and  inaiflfer- 
ence  of  people  who  make  rules,  and  then  put  them  on  one 
side,  and  go  on  as  if  there  were  no  rules  made  at  all,  but 
that  is  all.  It  is  said  that  they  agreed  that  they  would  give 
their  promissory  note.  This  agreement  is  said  to  be  found 
in  the  document  or  receipt  given  by  Keighley  Lea  for  the 
money  of  the  plaintiffs.  I  am  most  strongly  of  a  different 
opinion.  In  my  opinion  that  document  is  either  an  agree- 
ment by  Keighley  Lea  personally,  or,  as  I  should  prefer  to 
think,  it  is  an  agreement  by  him  as  agent  of  the  society.  It 
is  true  he  had  no  authority  to  give  such  an  agreement  for 
the  society  as  agent,  but  he  did,  and  it  is  not  because  he 
had  no  authority  to  bind  the  society,  that,  therefore,  it  is  to 
be  taken  that  he  bound  somebody  else.  I  own  I  am  of 
opinion  that  there  was  no  agreement  on  the  part  of  the  de- 
fendant directors  to  give  the  promissory  note.-  But  then  it 
was  suggested  upon  the  authority  of  GoiLen  v.  Wrighii^)  and 
Richardson  v.  Williamson  (')  that  the  defendant  directors 
had  purported  to  act  under  the  authority  of  the  society,  and 
undertook  to  the  plaintiffs  that  they  had  the  authority  of 
707]  the  society.  I  have  very  *great  difficulty  in  assent- 
ing to  that.  All  that  they*  did,  or  must  be  taken  to  have 
done,  was  this,  that  they  told  Keighley  Lea  that  he  might  say 
that  he  had  the  authority  of  the  society  to  do  what  he  did, 
but  I  have  very  great  difficulty  in  seeing  that  that  is  within 
the  principle  of  Collen  v.  Wright  {^)  Viwdi  RicJiardson  v. 
Williamson {^).  It  seems  tome  manifest  that  if  Keighley 
Lea  were  sued  he  would  be  liable,  upon  the  principle  on  which 
it  i^  sought  to  make  the  defendant  directors  liable,  that  is  to 
say,  that  he  assumed  tohaveanauthority  from  the  society  to 

0)  7  E.  <k  B.,  301 ;  S.  C,  26  L.  J.  (aB.),  216.  («)  Law  Rep.,  6  Q.  B.,  276. 
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receive  this  money  when,  in  point  of  fact,  he  had  none.  It 
is  true  that  he  might  have  a  remedy  over  against  the  defend- 
ant directors  on  the  ground  that  he  had  made  the  represen- 
tation, because  he  had  been  told  by  them  to  do  so ;  but  that 
argument  goes  rather  to  show  that  the  remedy  of  the  plain- 
tiffs was  against  Keighley  Lea,  and  not  against  the  defend- ' 
ant  directors  who  did  not  make  any  representation  to  the 
plaintiffs  themselves,  but  who  told  Keighley  Lea  that  he 
might  make  such  a  representation.  That  is  the  difficulty  I 
have  felt  in  this  case,  and  it  is  a  difficulty  that  has  not-been 
removed,  but  my  colleagues  entertain  a  strong  opinion  that 
the  plaintiffs  are  entitled  to  recover,  and  a  strong  opinion 
to  the  same  effect  has  been  expressed  by  the  court  below, 
especially  by  my  Brother  Lindley,  and  under  the  circum- 
stances I  do  not  think  myself  justified  in  dissenting  there- 
from, and  consequently  the  judgment  against  the  defendant 
directors  will  be  affirmed. 

Baggallay,  L.J. :  The  action  in  which  these  appeals  have 
been  brought  was  originally  commenced  for  the  recovery  of 
five  several  sums  of  money,  which  it  was  alleged  by  the 
plaintiffs  had  been  lent  by  them  to  the  Brunswick  Benefit 
building  Society,  the  defendants  to  the  action  being  the 
society  and  its  six  directors. 

The  loans  of  four  of  the  five  sums  were  admitted  by  the 
society,  and  the  amounts  having  been  paid  into  court  were 
accepted  by  the  plaintiffs;  the  action  became  thenceforth 
an  action  for  the  recovery  of  £100  alleged  to  have  been  lent 
by  the  plaintiffs  to  the  society  on  the  29th  of  October,  1878, 
and  which  is  the  latest  in  date  of  the  five  loans  before  men- 
tioned; it  is  consequently  immaterial  to  consider  the  cir- 
cumstances of  the  four  earlier  loans,  *except  so  far  [708 
as  they  illustrate  the  mode  in  which  the  loan  transactions 
of  the  society  were  carried  out. 

The  society  was  established  in  the  year  1871,  its  rules  be- 
ing duly  certified  in  accordance  with  the  provisions  of  the 
statute  6  &  7  Wm.  4,  c.  32.  The  1st  rule  defined  the  objects 
of  the  society,  which  were  the  usual  objects  of  a  benefit  build- 
ing society;  the  2d  provided  for  the  government  of  the  so- 
ciety by  a  board  of  directors,  consisting  of  six  share  holders, 
who  were  to  meet  once  in  every  fortnight,  or  of tener  if  ne- 
cessary, to  transact  business,  and  who  were  to  determine  all 
matters  provided  or  not  provided  for  by  the  rules ;  and,  by 
the  12th,  the  directors  were  empowered  to  borrow  money 
for  the  purposes  of  the  society,  and  to  give  such  security  for 
the  same  as  they  might  think  proper,  but  the  total  amount 
to  be  so  borrowed  was  not  at  any  time  to  exceed  two-thirds 
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of  the  amount  for  the  time  being  secured  by  the  mortgages 
of  the  society. 

Under  this  power  the  directors- borrowed  large  sums  of 
money,  and  the  mode  in  which  the  several  loan  transactions 
were  carried  but  was  as  follows :  any  person  desirous  of 
lending  money  to  the  society  paid  itto  the  firm  of  Keighley 
Lea  &  Co.,  at  their  offices  in  Manchester,  taking  in  return 
their  receipt  for  the  amount  so  paid,  in  a  form  to  which  I 
shall  have  occasion  presently  to  more  particularly  refer,  and 
such,  receipt  was  subsequently  exchanged  for  a  promissory 
note  in  favor  of  the  lender,  signed  by  the. directors  for  the 
time  being  of  the  society.  It  should  be  stated  that  by  the 
lOth  rule  of  the  society  Messrs.  Keighley  Lea  &  Son  were 
appointed  the  secretaries  to  the  society,  their  duties'  being 
defined  by  several  other  rules :  the  32d  has  been  relied  on 
by  the  plaintiffs,  and  I  may  conveniently  mention  it  now;  it 
is  in  these  terms :  [The  Lord  Justice  here  re^d  the  32d  rule.] 

This  authority  in  terms  confers  upon  the  secretaries  a  con- 
siderable amount  of  authority  in  respect  of  the  management 
of  the  society's  affairs,  but  it  must  be  borne  in  mind  that 
the  duties  and  powers  of  the  directors  are  at  least  as  clearly 
defined  by  the  rules,  and  that  the  exercise  of  the  power  of 
borrowing  is  clearly  vested  in  the  directors.  It  appears 
from  the  evidence  that  the  meetings  of  the  directors  were 
held,  and  that  all  the  business  of  the  company  was  trans- 
acted at  the  offices  of  Messrs  Keighley  Lea  &  Co.,  who 
709]  *acted  in  the  like  capacity  for  several  other  benefit 
building  societies. 

On  the  29th  of  October,  1878,  the  plaintiff,  Joseph  Chi^pleo, 
took  the  sum  of  £100  to  the  offices  of  Keighley  Lea  &  Co., 
and  on  payment  of  it  to  a  Mr.  Fazakerly,  a  clerk  of  the  firm, 
a  receipt  was  handed  to  him  in  the  following  terms : 

''Received  from  Mr.  Joseph  Chapleo,  of  411  Oldham 
Road,  Manchester,  the  sum  of  £100  as  a  loan  to  the  Bruns- 
wick Permanent  Building  Society,  and  we  hereby  undertake 
to  procure  the  promissory  note  of  the  directors  for  the  said 
loan — £100.  Keighley  Lea  &  Co.,  Secretaries,  by  Alfred 
Fazakerly." 

The  circumstances  under  which  the  £100  was  taken  to  the 
offices  of  Keighley  Lea  &  Co.,  and  the  receipt  given  for  it, 
were  in  all  respects  similar  to  those  under  which  the  four 
previous  loans  had  been  made  by  the  plaintiffs. 

Upon  the  occasion  of  each  of  the  previous  loans  the  receipt 
was  given  by  Fazakerly,  and  the  promissory  note  of  the 
directors  for  the  time  being  was  subsequently  given  in  ex- 
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change  for  the  receipt ;  several  weeks, 'and  upon  one  occasion 
as  much  as  three  months,  elapsed  before  the  notes  were 
given  ;  but  when  given  they  bore  the  dates  of  the  respective 
receipts. 

Some  two  months  after  the  receipt  for  the  £100  had  been 
given,  Keigliley  Le^i,  who  since  the  year  1874  had  alone  con- 
stituted the  firm  of  Keighley  Lea  &  Co.,  absconded  without 
having  procured  from  the  directors  a  promissory  note  in 
favor  of  the  plaintiffs,  in  accordance  with  the  undertaking 
contained  in  the  receipt,  nor  was  any  such  promissory  note 
in  fact  ever  given  to  the  plaintiffs.  The  action  was  there- 
fore commenced,  as  already  mentioned,  to  recover  the 
amount  of  all  the  five  loans,  the  promissory  notes  given  for 
the  four  earlier  still  remaining  unpaid. 

With  the  view  of  keeping  the  nature  of  the  loan  transac- 
tion free  from  complication,  I  have  hitherto  abstained  from 
directing  attention  to  the  fact  that  for  some  time  previously 
to  October,  1878,  the  total  amount  of  money  borrowed  on 
account  of  the  society  considerably  exceeded  that  which  the 
directors  were  empowered  to  borrow,  but  this  fact  is  the 
basis  of  the  defence  of  the  society  to  the  plaintiffs'  claims. 

*Upon  the  trial.  Lord  Coleridge  submitted  the  two  [710 
following  questions  to  the  jury: 

1.  Did  the  defendant  society  hold  out  Keighley  Lea  to  the 
plainXiffs  as  having  authority  to  receive  this  loan  on  their 
behalf  on  the  terms  on  which  it  was  received? 

2.  Did  the  defendants,  the  directors? 

Both  of  these  questions  the  jury  answered  in  the  affirma- 
tive ;  this  was  on  the  20th  of  March,  1880,  and  on  the  24th 
of  April  that  learned  judge  directed  that  judgment  should  be 
entered  for  the  plaintiffs  against  all  the  defendants.  From 
this  judgment  both  the  society  and  the  directors  have  ap- 
pealed to  this  court,  on  the  ground  that  upon  the  findings  of 
the  jury  the  judgment  so  directed  to  be  entered  against  them 
was  wrong. 

Shortly  after  the  trial,  this  court,  upon  the  application  of 
the  defendants,  the  directors,  and  by  way  of  appeal  from 
the  Common  Pleas  Division,  granted  a  rule  nisi  for  a  new 
trial,  and  directed  that  cause  should  be  shown  at  the  same 
time  that  the  appeals  were  heard.  We  have  consequently 
now  to  dispose  of  both  appeals  and  the  directors'  applica- 
tion for  a  new  trial.  It  may  be  mentioned  that  a  rule  nisi 
for  a  new  trial  has  been  obtained  by  the  society  in  the  Com- 
mon Pleas  Division,  but  the  argument  upon  the  rule  has  been 

29  Eng.  Rep.  100 
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fostponed  until  after  these  appeals  have  been  disposed  of. 
will  consider  first  the  appeal  of  the  society. 

The  judgment  of  Lord  Coleridge  from  which  the  society- 
have  appealed  was  apparently  based  upon  the  following 
considerations,  that  the  society  not  being  a  corporation, 
might  as  a  body,  just  as  any  other  copartnership  might  as 
a  body,  know,  and  so  act  upon  their  knowledge,  as  to  sanc- 
tion the  proceedings  of  Keighley  Lea;  that  of  this  knowl- 
edge and  of  their  so  acting  upon  it  abundant  evidence  had 
been  given  against  the  society ;  and  that  the  society,  having 
put  their  agent  in  their  place  to  do  the  very  acts  for  them 
which  he  did,  must  be  answerable  for  the  manner  in  which  he 
conducted  himself  in  doing  those  acts.  It  had  been  pressed 
upon  Lord  Coleridge,  as  it  has  been  upon  us,  that  the  society 
had  no  authority  to  borrow  beyond  the  limit  ascertained  by 
the  12th  rule,  and  that  it  could  not  ratify  the  acts  of  its 
directors  in  so  borrowing,  but  he  was  of  opinion  that  that 
argument  was  not  well  founded.  Differing,  as  I  feel  bound 
711]  to  do,  from  the  views  so  taken  by  Lord  *Coleridge  of 
the  liability  of  the  society  in  respect  of  the  borrowings  be- 
yond the  prescribed  limits,  I  proceed  to  state  the  grounds 
upon  which  I  have  arrived  at  a  conclusion  different  from 
that  arrived  at  by  him. 

Benefit  building  societies,  established  under  the  act  of 
6  &  7  Wm.  4  c.  32,  have  no  power  to  borrow  unless  it  has 
been  conferred  upon  them  by  their  certified  rules.  The  au- 
thorities upon  this  point  are  numerous  and  free  from  doubt. 
If  it  be  necessary  to  mention  one  I  will  refer  to  the  case  of 
the  Pr(^essional  Benefit  Building  Society  (*),  in  which 
James,  L.J.,  stated  the  well  recognized  proposition  in  the 
following  terms:  '*  A  society  of  this  kind  is  not  entitled  to 
borrow  money  except  under  a  particular  rule  ;  it  is  no  part 
of  its  business  to  borrow  money."  And  if  a  limited  power 
is  conferred  upon  a  society  by  its  rules,  the  limits  so  pre- 
scribed ought  not  to  be  exceeded,  and  any  borrowing  in  ex- 
cess of  the  limits  is  a  wrongful  act.  In  the  case  which  we 
are  now  considering  the  power  of  borrowing  had  been  ex- 
hausted previously  to  the  month  of  October,  1878,  when  the 
£100  was  received  from  the  plaintiffs,  and  the  society  had 
not  at  that  time  any  power  or  right  to  borrow  that  or  any 
other  sum,  and  whether  the  £100  was  borrowed  by  Keighley 
Lea  upon  his  own  responsibility  or  pursuant  to  instructions 
given  to  him  by  the  directors  or  by  their  implied  authority, 
it  was  in  my  opinion  equally  a  wrongful  act.     The  acts  of 

(')  Law  Rep.,  6  Ch.,  861. 
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the  directors  would  in  no  way  give  effect  to  that  which  was 
in  itself  unlawful,  nor  in  my  opinion  would  the  assent  of 
every  shareholder  to  the  transaction  make  it  binding  upon 
the  society  as  a  society,  whatever  might  have  been  the  lia- 
bilit)'^  of  individual  shareholders.  The  observations  of  the 
Lord  Chancellor  upon  this  subject  in  Aslibury  Railway 
Carriage  Company  v.  Riche  (*)  appear  to  me  to  support  this 
view  ;  though  Lord  Coleridge  was  apparently  of  a  diflferent 
opinion.  If  the  society  had  received  the  benefit  of  the  £100, 
if,  for  instance,  that  amount  had  found  its  way  to  the  credit 
of  their  banking  account,  the  plaintiflfs  might,  upon  the  au- 
thority of  some  of  the  decisions  which  have  been  cited  in  their 
behalf,  have  been  enabled  to  establish  a  claim  against  the 
society  to  the  extent  of  the  benefit  derived  by  them  from 
the  transaction,  but  no  such  benefit  was  derived  by  the 
^society  from  the  transaction  with  which  we  are  deal-  [712 
ing.  Our  attention  was  particularly  directed  during  the 
argument  by  the  counsel  for  the  plaintiflfs  to  the  observations 
of  Lord  Hatherley  in  the  case  of  Houldsworth  v.  City  of 
Glasgow  Bank  ('),  to  the  effect  that  a  corporation  is  bound  as 
much  as  an  individual  by  the  wrongful  acts  of  its  agent,  and 
that  the  result  of  misrepresentations  by  an  agent  must  t^ke 
effect  in  the  same  manner  against  a  corporation  as  it  would 
against  an  individual ;  to  the  general  principles  involved  in 
these  observations  of  Lord  Hatherley,  especially  as  applied 
to  the  case  then  under  consideration,  I  give,  as  1  am  bound, 
a  ready  assent,  but  it  is  clear,  when  the  case  is  examined, 
that  Lord  Hatherley  is  referring  to  an  agent  acting  within 
the  scope  of  his  authority^  and  I  cannot  assent  to  the  proposi- 
tion that  either  the  directors,  as  such,  or  Keighley  Lea,  as  sec- 
retary, were  acting  within  the  scppe  of  their  authority  when 
they  purported  to  borrow  money  on  account  of  the  com- 
pany, at  a  time  when  the  society  had  not  to  their  knowledge 
any  power  or  authority  whatever  to  accept  a  loan.  The  cases 
of  Barwick  v.  English  Joint  Stock  Bank  ('),  and  Mackay  v. 
Commercial  Bank  of  New  Brunswick  Company  ('),  which 
ha.ve  been  relied  upon  by  the  plaintiflfs  were  also  cases  in 
which  the  agent  was  acting  within  the  scope  of  his  authority. 
Had  it  been  tiie  case,  the  other  facts  remaining  the  same, 
that  the  society  had  not  exhausted  its  borrowing  powers  at 
the  time  when  the  £100  was  received  from  the  plaintiflfs,  it 
might  probably   have  been   held    that    the  directors  and 

(1)  Law  Rep.,  Y  E.  &  I.,  672 ;  14  Eng.        («)  Law  Rep.,  5  App.  Gas.,  317. 
Rep.,  42.  ^)  Law  Rep.,  2  Ex.  269.' 

(*)  Low  Rep.,  6  P.  C,  394. 
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Keighley  Lea  were  acting  within  the  scope  of  their  authority 
in  receiving  the  money,  and  that  the  society  were  liable  for 
the  subsequent  misconduct  of  its  secretary.  It  has  also 
been  urged  upon  us  that  the  plaintiffs  had  no  means  of 
knowing  or  ascertaining  whether  the  society  had  exhausted 
its  powers  of  borrowing  or  whether  indeed  there  was  any 
limit  to  such  power.  To  this  argument  I  can  only  reply 
that  persons  who  deal  with  corporations  and  societies  that 
owe  their  constitution  to  or  have  their  powers  defined  or 
limited  by  acts  of  Parliament,  or  are  regulated  by  deeds  of 
settlement  or  rules,  deriving  their  effect  more  or  less  from 
acts  of  Parliament,  are  bound  to  know  or  to  ascertain. for 
713]  themselves  the  nature  of  the  *con8titution,  and  the 
extent  of  the  powers  of  the  corporation  or  society  with  which 
they  deal.  The  plaintiffs  and  every  one  else  who  have  deal- 
ings with  a  building  society  are  bound  to  know  that  such  a 
society  has  no  power  of  borrowing,  except  such  as  is  con- 
ferred upon  it  by  its  rules,  and  if  in  dealing  with  such  a 
society  they  neglect  or  fail  to  ascertain  whether  it  has  the 
power  of  borrowing,  or  whether  any  limited  power  it  may 
have  has  been  exceeded,  they  must  take  the  consequences 
of  their  carelessness.  It  may  be  that  the  plaintiffs  in  the 
present  case  have  been  misled,  by  the  misrepresentations  or 
conduct  of  others,  into  the  belief  that  the  company  had  full 
authority  to  accept  the  loan  from  them  ;  that  is  a  question 
which  I  shall  have  to  consider  when  dealing  with  the  other 
appeal ;  such  representations  or  conduct  may  doubtless  give 
rise  to  a  claim  against  the  parties  making  such  misrepresen- 
tations or  so  conducting  themselves,  but  in  my  opinion  they 
can  in  no  way  give  rise  to  or  support  a  claim  against  the 
society. 

Holding  these  views  upon  the  facts  of  the  case,  I  am  of 
opinion  that  the  appeal  of  the  society  should  be  allowed. 
But  it  is  said  that  the  judgment  of  Lord  Coleridge  ought 
not  to  be  reversed,  having  regard  to  the  finding  of  the  jury 
that  the  society  held  out  Keighley  Lea  to  the  plaintiffs  as 
having  authority  to  receive  this  loan  on  their  benalf  on  the 
terms  upon  which  it  was  received.  I  am  of  opinion  that  the 
jury  ought  not  to  have  so  found  in  point  of  law,  whatever 
conclusions  they  might  arrive  at  from  the  facts.  The  society 
could  only  hold  out  to  the  plaintiffs  that  Keighley  Lea  had 
such  authority  in  one  or  other  of  two  ways  ;  it  might  have 
been  so  represented  by  the  rules  of  the  society,  but  the 
rules,  taken  in  connection  with  the  admitted  fact  that  the 
powers  of  borrowing  were  exhausted,  negative  any  such 
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authority  ;  the  .only  other  wav  in  which  such  a  representa- 
tion could  be  made  so  as  to  bind  the  society  would  be  by 
the  directors  actifig  within  the  scope  of  their  authority,  and 
this  was  apparently  the  view  adopted  by  Lord  Coleridge, 
but,  in  my  opinion,  it  was  not,  as  I  have  already  pointed 
out,  within  the  scope  of  the  authority  of  the  directors  to 
make  such  a  representation  as  the  one  found  by  the  jury  to 
have  been  made.  Whether  the  society  held  out  Keighley 
Lea  to  the  plaintiffs  as  having  authority  to  *accept  [714 
the  loan  of  £100,  was,  in  my  opinion,  a  question  of  law  for 
thp  judge  to  decide,  notwithstanding  the  tmding  of  the  jury. 

Then,  as  regards  the  appeal  of  the  directors,  the  judg- 
ment of  Lord  Coleridge  appears  to  have  proceeded  upon 
the  view  that  there,  was  ample  evidence  that  the  directors 
held  out  Keighley  Lea  to  the  plaintiffs  as  authorized  to  un- 
dertake for  them  that  they  would  give  their  promissory 
note  on  the  receipt  of  moneys  paid  as  the  £100  was  paid, 
and  that  they  are  consequently  bound  by  his  undertaking, 
and  must  either  give  their  promissory  note,  or,  in  the  events 
which  have  happened,  pay  the  money. 

I  do  not  dissent  from  this  view  of  the  case,  but  I  prefer 
rather  to  rest  my  own  decision  upon  the  grounds  assigned 
by  Lindley,  J.,  when  the' rule  nisi  for  a  new  trial  was  re- 
fused in  the  Common  Pleas  Division.  The  evidence,  into 
which  I  need  not  enter  in  detail,  satisfies  me,  that  after  the 
directors  well  knew  that  the  power  of  borrowing  had  been 
exhausted,  and  that  any  further  borrowing  would  be  contrary 
to  the  constitution  and  rules  of  the  society,  and  therefore 
wrongful,  they  authorized  Keighley  Lea  to  continue  receiv- 
ing money  by  way  of  loan  on  account  of  the  company,  and 
to  do  so  in  the  same  way  as  he  had  previously  received 
money  before  the  borrowing  powers  were  exhausted.:  that 
the  plaintiffs,  who  had  lent  money  to  the  conipany  before 
its  borrowing  powers  were  exhausted,  finding  a  continua- 
tion of  the  same  mode  of  receiving  money  as  to  loan,'  were 
naturally  led  into  the  belief  that  Keighley  Lea  still  had 
authority  to  receive  their  money,  and  that  they  advanced 
this  £100  accordingly.  I  am  of  opinion,  therefore,  that  the 
appeal  of  the  directors  should  be  dismissed. 

As  regards  the  rule  nisi  for  a  new  trial  obtained  in  this 
court  by  the  directors,  I  am  of  opinion  that  it  should  be  dis- 
charged. We  have  the  whole  of  the  materials  before  us 
necessary  for  finally  determining  the  questions  in  dispute. 
Moreover,  I  am  of  opinion  that  even  if,  as  has  been  con- 
tended, there  was  any  misdirection  at  the  trial,  as  to  which 
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I  desire  to  be  considered  as  not  expressing  an  opinion,  no 
substantial  wrong  or  miscarriage  has  been  thereby  occa- 
sioned to  the  defendants,  the  directors';  and  the  3d  rule  of 
the  Order  xi:ix,  and  the  10th  rule  of  Order  xl,  are,  in  my 
opinion,  clearly  applicable. 

715]  *Brett,  Li.J.:  I  am  of  opinion  that  the  judgment 
ought  to  be  in  favor  of  the  society,  notwithstanding  the 
findings  of  the  jury.  If  the  finding  in  answer  to  the  first, 
question  could  be  construed  to  mean  that  the  society  had 
authorized  Keighley  Lea  to  hold  out  anything  to  the  plain- 
tiffs with  respect  to  this  loan,  I  am  of  opinion  that  there  was 
no  evidence  of  such  holding  out.  Moreover,  if  it  were  true 
that  every  individual  member  of  the  society  had  agreed  to 
authorize  Keighley  Lea  to  hold  out  that  he  was  so  author- 
ized, it  seems  to  me  that  notwithstanding  this  the  society  as 
a  society  could  not  be  sued.  But,  in  truth,  it  seems  to  me 
that  this  first  question  was  left  by  way  of  caution,  and  that 
its  real  meaning  as  intended  by  the  learned  judge,  and  as 
understood  by  the  jury,  was  whether  the  society  had  held 
out  anything  to  the  plaintiffs  by  and  through  the  directors. 
In  either  case  it  seems  to  me  that  the  finding  cannot  be  sup- 
ported. Now  supposing  that  the  meaning  is  that  this  was 
done  by  the  directors,  in  my  opinion  when  the  money  was 
paid  to  Keighley  Lea,  the  loan  was  accepted  for  the  society; 
and  the  question  is  whether  the  directors  had  authority  to 
accept  that  loan  or  to  authorize  Keighley  Lea  to  accept  it, 
and  it  seems  to  me  that  they  had  not.  If  the  society  had  an 
unlimited  power  to  borrow,  but  had  nevertheless  given 
secret  orders  to  its  agent  not  to  borrow  beyond  a  certain 
amount,  I  should  have  thought  nevertheless  the  society  was 
bound,  because  the.  plaintiffs  would  not  have  been  called 
upon  to  inquire  as  to  any  secret  authority :  but  where  a 
society  or  a  company  has  upon  the  face  of  its  constitution, 
that  is  either  by  the  statute  or  statutory  rules  under  which 
it  is  constituted,  only  a  limited  authority  to  borrow,  then  it 
seems  to  me  that  a  person  dealing  with  such  a  society  or 
company  must  either  inquire  or  run  the  risk.  Here  this 
society  by  reason  of  the  Friendly  Societies  Act,  and  also  by 
reason  of  its  own  rules  gave  to  its  directors  only  a  limited 
power  to  borrow.  That  limit  was  exceeded.  The  plaintiffs 
did  not  inquire;  and  though  probably  if  they  had  inquired 
they  would  have  learned  nothing;  yet  that  is  their  misfor- 
tune, and  they  are  debarred  from  recovering  against  this 
society.  Then  it  is  said  that  the  society  had  held  out 
Keighley  Lea  as  a  person  to  accept  this  loan.     That  it  did 
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SO  by  the  'directors  it  cannot  be  doubted,  but  the  directors 
bad  no  authority  from  the  society  or  its  rules  to  authorize 
anybody  to  hold  out  ^anything  on  behalf,  of  the  [716 
society.  On  no  ground  that  I  can  see  can  this  finding  be 
maintained  as  against  the  society;  as  a  matter  of  law  it  could 
never  bind  the  society,  and  therefore  our  judgment  ought 
to  be  for  the  society  on  this  appeal. 

Of  course  the  question  remains  as  to  the  case  against  the 
directors.  Now!  am  clearlv  of  opinion  that  there  is  no 
evidence  in  this  case  of  any  fraud,  and  that  we  must  deter- 
mine this  matter  upon  the  supposition  that  tljere  is  no  fraud 
iipon  the  part  of  the  directors;  nevertheless  in  my  opinion 
tliey  are  bound ;  and  I  think  so  for  twa  reasons.  In  the 
first  place  the  directors  authorized  the  issue  of  advertise- 
ments, which  seem  to  me  to  have  been  an  invitation  to  any- 
body who  chose  to  do  so,  to  come  to  Keighley  Lea's  ofiice 
and  to  hand  to  him  money  upon  the  terms  that  it  was  to  be 
a  loan  to  the  society,  and  further  that  the  directors  (who 
were  not  obliged  to  do  so,  though  they  chose  to  offer  to  do 
it)  would  give  their  promissory  note  for  the  society.  They 
promised  to  do  this  as  principals,  but  of  course  when  they 
gave  their  promissory  note  they  would  be  sureties.  Now 
that  being  the  state  of  things  upon  the  advertisements  which 
the  directors  authorized  to  be  issued,  when  people  brought 
their  money  to  Keighley  Lea,  the  evidence  to  my  mind 
shows  that  the  money  was  at  once  then  accepted  as  a  loan 
to  the  society.  Keighley  liea  reported  to  the  directors  what 
he  had  done,  but  they  did  not  consider  whether  they  would 
or  would  not  accept  the  loan,  but  only  acknowledged  the 
fact  of  the  loan  reported  to  them,  and  the  loan  seems  to  me 
to  have  been  always  effected  the  moment  the  money  was 
lianded  to  Keighley  Lea.  It  seems  to  me  there  was  evi 
dence  also  that  the  directors  must  have  known,  as  the  jury 
no  doubt  considered  that  they  did,  the  form  of  the  receipt 
which  Keighley  Lea  had  invariably  for  years  given.  It  is 
said  that  the  directors  instructed  Keighley  Lea  not  to 
advertise  any  more,  but  they  did  not  instruct  him  to  with- 
draw the  advertisements  already  given,  or  to  give  notice  to 
the  public  that  these  previous  advertisements  were  not  to  be 
acted  upon.  To  my  mind  they  never  directed  Keighley  Lea 
not  to  receive  the  money.  All  they  directed  him  to  do  was 
not  to  press  the  public  with  further  advertisements.  There- 
fore it  seems  to  me  that  the  plaintiff  Chapleo,  who  had  not 
only  seen  former  advertisements  but  who  had  acted  upoti 
them,  was  justified  in  bringing  his  money  upon  the  old  terms. 
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717]  *Now  as  to  the  construction  of  the  receipt,  the  form 
of  which,  I  think,  was  known  to  the  dii'ectors.  The  only- 
terms  upon  which  the  money  was  received,  was  that  the 
money  should  be  a  loan  to  the  society ;  and  the  directors, 
nnless  they  entered  into  contraxjt  to  do  so,  were  not  bound 
to  aflBx  their  names  to  any  promissory  notes.  Nevertheless 
it  is  clear  from  the  course  of  dealing- that  any  person  who 
gave  money  as  a  loan  was  not  merely  to  have  the  obligation 
of  the  society,  but  to  have  the  personal  obligation  of  the 
directors.  It  seems  to  me  that  the  true  construction  to  be 
put  upon  this  document  which  is  called  a  receipt,  but  whicli 
is  evidently  something  more,  is  that  it  is  a  declaration  by 
the  directors,  made  with  their  authority,  to  the  person  lendf- 
ing  his  money,  that  his  money  was  then  and  there  received 
as  a  loan  to  the  society ;  and  secondly,  that  the  directors 
authorize  Keighley  Lea  to  promise  for  them  that  6uch  lender 
.shall  have  their  promissory  note  signed  by  the  directors. 
Upon  that  ground  it  seems  to  me  that  the  directors  would 
be  personally  liable.  But  supposing  they  were  not,  then  it 
must  come  to  this — it  certainly  is  a  representation  to  the 
plaintiff  Chapleo  that  his  money  is  lent  on  loan  to  the 
society,  and  such  representation  is  made  by  the  authority 
of  the  directors.  Is  not  that  a  representation  by  them  that 
they  have  authority  from  the  society  to  borrow  for  the 
society?  It  seems  to  me  that  that  is  the  true  construction 
upon  that*  point,  and  if  it  be  so,  it  would  be  absolutely 
within  the  case  of  Collen  v.  Wrighi{^)  and  other  cases. 

It  must  be  taken  that  when  the  directors  represented  that 
they  had  authority  which  they  had  not,  by  reason  of  the 
limit  to  borrowing  having  been  passed,  they  neveJrtheless 
warranted  to  the  plaintiff  Chapleo  that  they  had  that  au- 
thority. Therefore  upon  that  ground  they  are  liable.  But 
if  it  be  taken  that  it  is  a  promise  by  them  on  behalf  of  the 
society  that  the  society  would  procure  their  signatures,  then- 
it  would  seem  to  me  that  there  again  they  are  represent- 
ing that  they  were  agents  for  the  society  with  an  au- 
thority which  they  did  not  possess.  Then  they  must  be 
taken  to  warrant  that,  and  therefore  in  either  view  it 
is  within  the  case  of  Collen  v.  Wright(^)^  and  according 
to  the  doctrine  of  that  case  these  directors  are  personally 
liable. 

718]  *Bramwell,  L.  J.:  I  meant  to  say  that  the  receipt 
or  document  signed  by  Keighley  Lea,  if  it  be  an  agreement,  is 
to  my  mind  either  an  agreement  personally  by  him,  or  is  an 

0)  7  E.  A  B.,  301 ;  26  L.  J.  (Q.B.),  215. 
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agreement  on  behalf  of  the  society  and  not  an  agreement  on 
behalf  of  the  directors. 

Appeal  of  the  society  allowed^  and  judgToerd 

against  the  society  reversed. 
Appeal  of  the  directors  disallowed^  and  rule 
nisi  obtained  by  them  for  a  neuQ  trial  dis- 
charged. 

Solicitors  for  plaintiffs :  Cobbett  &  Co. 

Solicitors  for  defendant  society :  Hey  wood  &  Son. 

Solicitors  for  defendant  directors :  Sale  &  Co. 

The  aathorltj  of  an  agent  to  borrow    Board,  etc.,  «.  Deyo,   77  id.,  219,   57 
money  or  to  do  any  act  is  special,  and    How.  Pr. ,  134. 

if  exceeded,  the  principal  is  not  liable  :  Bat  see  New  York,  etc.,  «.  Schuyler, 
Supervisors  v.  Bates,  17  N.  Y.,  242  ;  84  N.  Y.,  80  ;  Board,  eta,  v.  Seabury, 
Donovan  v.  Mayor,  33   id.,  291,  293;    N.  Y  Supreme  Ct.,  Third  Department, 

Nov.,1881,  2oHun,  564. 
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ABORTION. 


See  Criminal  Law,  814. 


ACCEPTANCE. 


See  Agreements,  341,  347  note. 


ACCIDENT. 

1.  A  horse  drawin?  a  brougham  under 
the  care  of  the  defendant's  coachman 
in  a  public  street,  suddenly  and  with- 
out any  explainable  cause  bolted,  and, 
notwithstanding  the  utmost  efforts  of 
the  driver  to  control  him,  swerved  on 
to  the  footway  and  injured  the  plain- 
tiff: 

Held^  no  evidence  of  negligence  to  go 
to  a  jury. 

2.  And  held,  that  the  fact  that  the  horse 
had  cast  a  shoe  shortly  after  he  bolted, 
and  that  the  driver  did  not  under  the 
circumstances  in  which  he  was  placed 
call  out  or  give  any  warning,  did  not 
alter  the  case.  Manzoni  v.  Doufflas.  580 

See  Criminal  Law,  603,  606  note. 
Insurance,  Like,  488,  491  ttote. 


ADMIRALTY. 

1.  A  shipowner,  where  a  general  average 
loss  has  occurred,  may  be  liable  to  an 
action  for  damages  for  delivering  up 
the  cargo  without  taking  the  necessary 
steps  for  procuring  an  adjustment  of 
the  general  average  and  securing  its 
payment. 

The  plaintiffs  shipped  goods  at  Liver- 
pool on  board  a  steamer  belopging  to 
the  defendants  under  a  bill  of  lading, 
by  which  the  defendants  undertook  to 
deliver  the  coods  at  the  port  of  Mon- 
treal unto  uie  Grand  Trunk  Railway, 
by  them  to  be  forwarded  (upon  the 
conditions  before  and  after  expressed) 
thence  per  railway  to  the  station  near- 
est to  Toronto,  &c.,  and  among  the 
conditions  was  the  following :  *'  The 
shipowner  or  railway  company  are  not 
to  be  liable  for  any  damage  to  any 
goods  which  is  capable  of  being  cov- 
ered by  insurance,"  <fec. 

In  the  course  of  the  voyage  the  plain- 
tiffs* goods  sustiiined  damage  which 
came  under  the  heading  of  general  aver- 
age. The  shi])  returned  to  Liverpool, 
and  the  cargo  was  discharged  and 
hnnded  over  by  the  defendants  to  a 
company  to  be  distributcMi  and  dis- 
posed of  for  the  benefit  of  the  parties 
concerned,  without  giving  any  as9ist- 
ance  to  the  bailees,  the  underwriters, 
or  the  persons  whose  goods  were  dam- 
aged to  get  an  average  statement  made 
out,  or  taking  any  steps  to  enable  the 
plaintiffs  to  recover  contribution.: 

Held,  iirst,  that  the  bill  of  lading  did 
not  relieve  the  defendants  from  contri- 
bution to  general  average,  and,  second- 
ly, that  they  were  liable  to  an  action 
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by  the  plaintiffs  for  their  omission  to 
take  the  necessary  steps  to  secure  an 
ndjustraent  and  pa^'rnent  of  the  general 
average.     Crookn  v.  Allan.  164 


2.  By  the  terms  of  a  cliarterparty  the 
ship  was  to  take  in  a  full  cargo  at 
Bombay,  and  proceed  therewith  to  a 
safe  port  on  tlie  continent  between 
Havre  and  Hamburg  as  ordered,  "  or 
so  near  tliereto  as  she  mij^ht  safely 
get.**  The  cargo  was  to  be  brought  to 
and  taken  from  alongside  at  merciiant's 
risk  and  expense.  The  ship  was  or- 
dered by  the  charterers  to  Kooger- 
polder  in  Holland.  Koogerpolder  is 
some  distance  up  a  canal,  and  the  ves- 
sel with  her  full  cargo  on  board  drew 
too  much  water  to  proceed  up  the  ca- 
nal. No  arrangements  had  been  made 
by  the  charterers  or  consignees  for 
taking  delivery  of  any  part  of  the  cargo 
at  the  mouth  of  the  canul.  The  por- 
tion of  the  cargo  that  required  to  be 
imloaded  in  order  to  enable  the  vessel 
to  enter  the  canal  was  at  least  a  third. 
The  question  arising  under  these  cir- 
cumstances between  the  shipowners 
and  the  charterers  which  of  them 
ought  to  bear  the  expenses  of  lighter- 
ing the  cargo  from  the  mouth  of  the 
canal  to  Koogerpolder: 

Held,  that,  under  tlie  circumstances, 
the  voyage  under  the  cliarterparty 
ended  at  the  mouth  of  the  canal,  and 
that  consequently  the  charterers  ought 
to  bear  the  above-mentioned  expenses. 

8.  Meaning  of  the  words  "  as  near  thereto 
as  she  may  safely  get  "  discussed.  Cap- 
per v.  [Vallace.  246 

4.  W.  was  the  registered  owner  of  cer- 
tain shares  in  a  ship,  and  had  been 
entered  on  the  register  as  managing 
owner.  The  defendant  subsequently 
became  the  registered  owner  of  other 
shares  in  the  ship.  The  defendant  was 
not  aware  in  fact  that  W.  was  so  regis- 
tered as  managing  owner.  W.  sent  the 
sliip  on  a  voyage  without  the  defend- 
ant's knowledge,  and  contrary  to  tiie 
terms  of  an  agreement  made  between 
them.  The  defendant  did  not  partici- 
pate in  tiie  adventure,  and  had  previ- 
ously informed  W.  that  he  did  not  in- 
tend to  navigate  the  ship  or  take  any 
jmrt  in  her  management.  The  plain- 
tiffs supplied  necessaries  for  the  ship 
previous  to  such  voyage,  upon  the  or- 
der of  W.  without  the  knowledge  or 


consent  of  the  defendant.  Tlie  plain- 
tiffs, before  supplying  the  goods,  con- 
sulted the  register,  and  found  the  de- 
fendant's name  entered  therein  as  part 
owner  of  the  ship  : 

Held,  by  Bow  en,  J.,  that  the  fact  that 
the  defendant  had  allowed  the  entry  on 
the  register  describing  W.  as  manag- 
ing owner  to  remain  unalter^  did  not 
per  tte  amount  to  a  holding  out  of  W.  as 
his  agent,  so  as  to  render  the  defendant 
liable  for  the  necessaries  supplied  by 
the  plaintiffs,  and  that  inasmuch  as  W. 
had  not  in  fact  authority  to  bind  the 
defendant,  the  plaintiffs  could  not  re- 
cover against  the  defendant  for  such 
necessaries,    Frazery.  CitthherUon.  608 

5.  A  county^  court  having  admiralty  ju- 
risdiction has  no  greater  jurisdiction 
in  respect  of  a  claim  for  necessaries 
than  tiiat  possessed  by  the  Admiralty 
Division  of  the  High  Court,  and  conse- 
quently cannot  entertain  an  action  for 
necessaries  supplied  to  a  British  ship, 
the  owners  of  which  are  domiciled  in 
Great  Britain.     Allen  v.  Oarbutt,    542 

See  Demurrage,  585. 
Freight,  200. 
TRE8PA8B,  884. 


AGENT. 
See  Principal  and  Agent. 


AGREEMENTS. 

1.  The  plaintiffs,  a  wagon  company,  by 
agreement  in  writing  let  the  defend- 
ants a  number  of  railway  wagons  for  a 
term  of  years  at  an  annual  rent,  the 
asrreement  providing  that  the  plain- 
tiffs, their  executors,  or  administrators, 
should  during  the  term  keep  the  wagons 
in  repair.  Pending  the  agreement  an 
order  wr.s  made  for  the  winding-up  of 
the  plaintiff  company  under  the  super- 
vision of  the  court,  in  pursuance  of  a 
resolution  previously  passed  by  the 
company,  and  liquidators  were  apjioint- 
ed,  who  joined  the  company  in  assign- 
ing the  benefit  of  the  contract  to  «n- 
otlier  compan}',  upon  the  terms  that 
such  company  siiould  perform  the  stip- 
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ulations  by  the  assignors  contained  in 
the  original  contract.  The  assignees 
took  over  the  repairing  stations  of  tlie 
phiintilfd  and  the  staff  of  workmen  em- 
ployed by  them,  and  were  always  ready 
and  willing  to  execute  all  necessary  re- 
pairs to  the  wagons : 

Held,  that  the  defendants  had  no  de- 
fence to  an  action  for  -rent,  upon  the 
ground  that  the  plaintiffs  had  incapaci- 
tated themselves  from  performing  their 
contract ;  for,  first,  the  voluntary  liqui- 
dation of  the  company  was  immate- 
riul,  the  liquidators  having  power  under 
the  Companies  Act,  1862,  ss.  95,  131,  to 
continue  the  letting  of  the  wagons ; 
and,  secondly,  the  repair  of  the  wagons 
by  the  company  to  whom  the  contract 
was  assigned  was  a  sufficient  perform- 
ance by  the  plaintiffs  of  their  agree- 
ment to  repair.  Britith^  etCy  v.  Lea.  286, 

241  noU. 

2.  The  defendant,  being  possessed  of  war- 
rants for  iron,  wrote  from  London  to 
the  plaintiffs  at  Middlesborough  asking 
whether  they  could  get  him  an  offer  for 
the  warrants.  Further  correspondence 
ensued,  and  ultimately  the  defendant 
wrote  to  the  plaintiffs  fixing  40«.  per 
ton,  net  cash,  as  the  lowest  price  at 
which  he  could  sell,  and  stating  that 
he  would  hold  the  offer  open  till  the 
following  Monday.  The  plaintiffs  on 
the  Monday  morning  at  9.42  tele- 
graphed to  the  defendant :  "  Please 
wire  whether  you  would  accept  forty 
for  delivery  over  two  months,  or  if 
not,  longest  limit  you  could  give." 
The  defendant  sent  no  answer  to  this 
telegram,  and  after  its  receipt  on  the 
same  day  he  sold  the  warrants,  and  at 
1.25  P.M.  telegraphed  to  plaintiffs  that 
he  had  done  so.  Before  the  arrival  of 
his  telegram  to  that  effect,  the  plaintiffs 
having  at  1  p.m.  found  a  purchaser  for 
the  iron,  sent  a  telegram  at  1.84  p.m. 
to  the  defendant  stating  that  they  had 
secured  his  price.  The  defendant  re- 
fused to  deliver  the  iron,  and  thereupon 
the  plaintiffs  brought  an  action  against 
him  for  non-delivery  thereof.  The  jury 
found  at  the  trial  that  the  relation  be- 
tween the  parties  was  that  of  buyer  and 
seller,  not  of  principal  and  agent. 

The  state  of  the  iron  market  was 
very  unsettled  at  the  time  of  the  trans- 
action, and  it  was  impossible  to  foresee 
when  the  plaintiffs'  telegram  was  sent 
at  9.42  A.M.  how  pnces  would  range 
during  the  day : 


Held,  by  Lush,  J  ,  that  under  the 
circumstances  the  plaintiffs'  telegram 
at  9.42  ought  not  to  be  construed  as 
a  rejection  of  the  defendant's  offer,  but 
merely  as  an  inquiry  whether  he  would 
modify  the  terms  of  it,  and  that,  al- 
though the  defendant  was  at  liberty  to 
revoke  his  offer  before  the  close  of  the 
day  on  Monday,  such  revocation  was  not 
effectual  until  it  reached  the  plaintiffs ; 
consequently  the  defendant's  offer  was 
still  open  when  the  plaintiffs  accepted 
it,  and  the  action  was,  therefore,  main- 
tainable.    8Umenaon  v.    McLean.   341, 

847  wte. 

See  Admiralty. 

Damages,  102,  109  note. 

Freight,  200. 

Illegal  Agreements,  117,  128  note. 

Landlord  and  Tenant,  31, 34  note,  63. 

Performance,  40. 

Principal  and  Agent,  111. 

Sale. 


AIR. 
See  Easements,  86. 


ANIMALS. 
See  Health,  S81. 


ANSWER. 
See  Pleadings,  310,  813  note. 


ARMY. 
See  Military,  468. 


ARREST. 
See  Warrant,  885,  840  not$. 


Sfe  Landloid  a; 


ASSIGNMENT. 


£1,S 


0  secure  repajinenl  of 
n  the  morljfago    -     - 
ti  Interest,  and  tl 


I  pny  debt  sod 
iaierest  six  months  then ce.  The  mort- 
gagee in  1S7S  deposited  the  deed  with 
his  bnnkerB  ita  eecurlty  for  the  baliuicc 
of  liis  banting  aciounl,  aad  by  de«i 
in  1S79  assigned  and  transferred  *~ 
them  the  sum  of  £l.a80  due  on  t 
mortgage  deed,  end  all  interest  thence- 
forth to  become  due.  and  all 
ties  for  princijial  and  interest  and  all 
benefit  and  advantege  thereof,  and  all 
his  right,  title,  interest,  and  property 
therein  to  secure  repayment  to  the 
bankers  of  £9S»  theu  due  to  them  on 
his  banking  account,  and  any  further 
sum  not  exceeding  £1,200  which  might 
thereafter  become  due  to  them  from 
him.  with  a  proviso  for  reconveyance 
of  the  prcmiues  if  the  assignor  should 
on  a  day  numcd  pay  them  bock  ''' 
£990  and  auy  further  sum 
ing  £1,200  which  might  b 
inUrest.  The  bank  having  given  notice 
in  writing  of  this  aasigiimei 
mortgagor  sued  him  for  iCSSl 
on  the  assignor's  banking  accr 

Htld.  by  Pollock,  B.,  that  tiie  assign- 
ment  to  the  t)Bnk  by  the  deed  of  1879 
WHS  not  an  "  absolute  nssignment  (not 
purporting  to  bo  by  way  of  charge 
only)"  within  the  Judicature  Act,  1B73 
(39  A  87  Vict,  c,  flfl),  8.  26,  i 
and  tliat  Ibe  action  could  not  b 
tained.     Xatitnal,  etc.,  V.  Harli. 


which  the  officer  tliereapon  proceeded 
to  do.  On  an  action  being  brought 
by  such  sherifTa  officer  agiunst  the  >o- 
licitors  of  the  judgment  creditor  to  re- 
cover hie  fees  for  eiecuting  the  writ; 

iMi/(af)irmin|;  the  indgment  of  Bow- 
en,  J.),  that  the  solicitoni  were  not 
liable  to  pay  the  fees;  that  the  law, 
apart  from  a  contract  to  pay  them  (ei- 
presa  or  implied),  cast  no  such  liability 
upon  them ;  and  that,  from  the  mere 
bet  that  they  in  the  ordinary  course 
of  their  duty  lodged  the  writ  at  the 
sheriff's  office  for  execution,  no  each 
contract  could  ba  implied.  JlogU  v. 
Bu*bg.  G4B,  663.«Dft. 

■2.  The  defendant  having  paid  money  into 
court  in  the  action,  the  plaintiff's  so- 
licitor declined  to  proceed  with  the 
action,  eicept  on  terms  to  which  the 
plaintiff  would  not  assenL  Thereupon 
the  pUintiif  retained  fresh  solicitors 
and  obtained  an  order  for  ■  change  of 
Bolicilora.  Afler  the  order  was  made 
tiie  Ute  solicitor  obtained  a  judge's 
order  at  chambers  charging  the  money 
in  court  with  his  coeU  in  the  action. 

Held,  by  Grove  and  Lindley,  li.. 
1,  that  when  an  action  is  pending  k 
jiidgo  at  cliainbere  has  jurisdiction  to 
make  sacli  an  order  :  2,  that  the  money 
in  court  waa  "property  recovered  or 
preserved"  within  iSAM  Vict.  c.  U7, 
s.  i»;  3.  that  the  order  waa  valid 
though  the  plaintiff's  solicitor  had 
ceased  to  be  such  when  it  was  made; 
4,  that  though  he  had  discharged  him- 
self from  the  position  of  plaintiff's 
Bolidtor,  yet  as  he  had  not  done  so 
wroniffuily  or  improperly  the  order 
waa  nghL     Clover  v.  Adama.         727, 


ATTORNEYS. 

I  The  solicitors  of  a  judgment  creditor, 
he  course  of  their  duty  as  such 
citors.  lodged  a  writ  of  Ji.  fa.  at  the 
^e  of  the  sheriff,  with  a  request  for 
:ntion,  giving  however  no  instruc- 
a  as  to  tlic  Beletlion  of  any  par- 
lar  bailiff;  The  sheriff  employed 
of  his  officers  to  execute  the 


INDEX. 


807 


BANKRUPTCY. 

1.  A  certificate  of  discharge,  obtained  by 
a  debtor  who  has  filed  a  petition  for 
liquidation  by  arrangement  under  the 
Bankruptcy  Act,  1869,  is  a  defence  to 
an  action  by  a  creditor  whoso  name  has 
been  fraudulently  omitted  by  the  debtor 
from  the  list  of  creditors  delivered  to 
the  registrar,  the  only  remedy  of  such 
creditor  being  to  apply  to  the  Court  of 
Bankruptcy  to  vacate  the  registration 
and  cancel  the  certificate.  WiadtioorA 
y.  Fickles,  895,  898  note. 

See  Criminal  Law,  162. 

Landlord  and  Tenant,  666. 


BIGAMY. 
See  Criminal  Law,  660,  664  note. 


BILL  OF  LADING. 

See  ADMiRALTr,  164. 
Title,  211. 


BILLS  OF  SALE. 
See  Chattel  Mortgages. 


BONA  FIDE. 
See  Title,  296,  298  fwte. 


BREACH. 
jS^  Sorfeituee,  472. 


BREACH  OF  PROMISE. 

1.  A  statement  of  claim,  after  alleging  a 
promise  by  the  defendant  to  Inarry  the 
plaintiff,  went  on  to  allege  in  para- 


graph 4,  that,  "the  plaintiff  relying 
upon  the  said  promise  permitted  the 
defendant  to  aebauch  and  carnally 
know  her,  whereby  the  defendant  in- 
fected her  with  a  venereal  disease.''  It 
then  alleged  a  breach  of  the  said  prom- 
ise. An  order  having  been  made  at 
chambers,  to  strike  out  paragraph  4  of 
the  claim : 

Held,  reversing  the  decision  of  the 
Common  Pleas  Division,  that  the  order 
was  wrongly  made,  and  upon  two 
grounds  ;  hrst,  that  the  facts  alleged  in 
the  paragraph  complained  of,  were 
"  material  facts "  within  the  meaning 
of  Order  xi±,  rule  4,  and  as  such  were 
properly  pleadable  ;  and  secondly,  that, 
even  if  they  were  not,  the  court  had  no 
power  to  strike  the  paragraph  out,  the 
statements  therein  neither  being  scan- 
dalous nor  tending  to  prejudice  or  em- 
barrass the  fair  trial  of  the  action 
within  the  meaning  of  Order  zxvii, 
rule  1.     MiUington  v.  Loring,  556 


BROKERS. 

See  Illegal  Agreements,  117, 128  no^. 
Principal  and  Agent,  871. 


BURIAL. 

1.  By  48  Geo.  3,  c.  75,  s.  1,  the  overseers 
of  parishes  throughout  England  in 
which  any  dead  human  bodies  shall  bo 
found  thrown  in  or  cast  on  shore  from 
the  sea,  by  wreck  or  otherwise,  are 
required  to  cause  such  bodies  to  be 
buried,  and  by  s.  6,  the  overseers  are 
to  be  reimbursed  such  expenses  by  the 
county  treasurer. 

A  steamship  was  sunk  by  collision  in 
the  river  Thames,  near  Woolwich,  at  a 
place  below  low  water  mark,  and  a 
number  of  persons  on  board  were 
drowned.  Some  of  the  bodies  were 
found  ashore  within  the  boundaries  of 
Woolwich  in  Kent,  and  were  buried  by 
the  overseeffs.  The  river  Thames,  at 
Woolwich  and  at  the  places  where  the 
bodies  were  found  ashore,  is  a  navigable 
tidal  river  where  great  ships  go : 

Held,  that  the  county  treasurer  could 
not  be  made  liable  for  the  expenses  in- 
curred by  the  overseers,  for  the  bodies 
were  not  cast  on  shore  "  from  the  sea  " 
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within  the  meaning  of  the  act.     Over- 
seers,  etc.,  v.  Jiobertson.  752 

2.  A  burial  board  may,  under  the  Burial 
Act8  (15  &  16  Vict.  c.  85,  and  16  A  17 
Vict.  c.  184),  grant  a  grave  space  to 
the  grantee  and  his  heirs,  and  the  title 
to  the  burial  rights  under  such  grant 
will  descend  to  the  heirs  of  the  grantee, 
and  will  not  be  vested  in  all  members 
of  the  family  of  the  grantee.  Matthews 
V.  Jefrei/,  624,  628  note. 


BY-LAWS. 
See  HioHWATS,  289. 


c. 


CARRIERS. 

1.  A  package  of  goods  was  delivered  to 
the  Great  Western  Railway  Company 
and  another  to  the  London  and  North 
Western  Railway  Company  for  carriage 
to  the  station  of  the  former  company 
at  W.,  both  packages  being  addressed 
to  the  plaintiff  "  to  be  left  till  called 
for."  One  of  the  packages  arrived  at 
W.  on  the  24th  of  March,  the  other 
on  the  25th.  On  their  arrival  they 
were  placed  in  the  station  warehouse 
to  await  their  being  called  for.  The 
defendants  did  not  know  the  address  of 
the  plaintiff,  who  travelled  about  the 
country  with  drapery  goods.  The 
goods  had  not  been  called  for  when,  on 
the  morning  of  the  27th  of  March,  a 
fire  having  accidentally  broken  out, 
the  warehouse  was  burned  down  and 
the  goods  were  consumed  by  fire.  The 
plaintiff  on  the  same  day  after  the  fire 
called  for  the  goods,  and,  not  receiving 
them,  brought  actions  against  the  de- 
fendant companies  as  common  carriers 
to  recover  their  value  : 

Held,  that,  after  the  interval  of  time 
which  the  plaintiff  had  suffered  to 
elapse  since  the  arrival  of  the  goods, 
the  liability  of  the  defendants  as  com- 
mon carriers  in  respect  of  the  goods 
had  ceased,  and  they  had  become  mere 
warehousemen    of   them,    and    consc-. 


quently  that  the  actions  were  not 
maintainable  in  the  absence  of  any  evi- 
dence of  negligence  on  the  part  of  the 
defendants.  CJuxpman  v.  Great  Wett- 
em,  etc.  290,  295  note. 

2.  Goods  having  been  shipped  for  Lon- 
don consigned  to  C.  <&  Co.,  the  captaia 
signed  a  set  of  three  bills  of  ladinji:. 
marked  "first,"  "second,"  and  "third," 
respectively  making  the  goods  deliver- 
able "to  U.  &  Co.  or  their  assigns, 
freight  payable  in  London,  the  one  of 
the  bills  being  accomplished,  the  rest 
to  stand  void.  During  the  voyage  C. 
A  Co.  indorsed  the  oiU  of  lading 
marked  "first"  to  the  plaintiffs  for 
valuable  consideration.  Upon  the  ar- 
rival of  the  ship  at  London,  C.  &  Co. 
entered  the  goods  consigned  to  them, 
and  they  were  landed  and  placed  in  the 
custody  of  the  defendants  in  thtnr 
warehouses ;  the  captain  lodging  with 
the  defendants  notice  under  the  Mer- 
chant Shipping  Act,  1862,  to  detain  the 
cargo  until  tlie  freight  should  be  paid. 
C.  &  Co.  then  produced  to  and  lodsred 
with  the  defendants  the  "  second  **^  of 
the  bills  of  lading.  The  defendants 
accordingly  entered  C.  &  Co.  in  their 
books  as  enterers,  importers,  and  pro- 
prietors of  the  goods  and,  the  stop  for 
freight  being  afterwards  removed,  they 
delivered  the  goods  to  various  persons 
up9n  delivery  orders  signed  by  C.  ds 
Co.: 

Hdd,  by  Bramwell  and  Baggallay, 
L.JJ.  (Brett,  L.J.,  dissenting),  that  the 
defendants  had  not  been  guilty  of  a 
conversion,  and  that  no  action  could 
be  maintained  against  them  by  the 
plaintiffs.     GlipiY,  EaM^ete.  671, 

700  note. 

See  Negligence,  769,  775  note. 
Railways,  885,  894  note. 


CASES  AFFIRMED,  REVERSED. 
OVERRULED,  AND  CONSIDERED. 

Albert  v.  Grosvenor,  L.  R.,  8  Q.  B.,  123. 
followed.  367 

Alina,  The,  5  Exch.  Div.,  227,  distin- 
guished. 542 

Armstrong  v.  Stokes,  8  Eng.  R.,  217, 
discvMed.  371 

Atwood  «.  Emery,  1  C.  B.  (N.S.),  110, 
discussed.  102 
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At  wood  «.   Sellar,  23   Eng.  R.,   794, 

affirmed.  298 

Att'y-Gen'l  v.  London,  etc.,  5   Ezch. 

Div.,  247,  affirmed.  572 

Babcock  n.  Lawson,  28  Eng.  R.,  881, 

affirmed.  296 

Bahia,  etc.,  Matter  of,  L.  R.,  3  Q.  B., 

583,  discusfted,  258 

Baines  v.  Bromley,  6  Q.  B.  Div.,  197, 

reversed.  776 

Blackett  i>.  Bradley,  31  L.  J.,  Q.  B.,65, 

disapproved.  242 

Brewer  v.  Jones,  10  Exch.,  655,  disap- 
proved. 548 
Burnand  v.  Rodocanachi,  5  C.  PI.  Div., 

424,  reversed.  736 

Byrne  v.  Leon,  etc.,  49  L.  J.,  C.  P., 

316,  followed.  341 

Cooke  V.  Oxley,  3  T.  R.,  653,  consid- 
ered. 341 
Dowse,  The,  L.  R.,  3  Adm.  &  Ecc.,13o, 

followed.  542 

Dunn's  Case,    1   Leacli,   59,  followed. 

154 
Glyn  t>.  East,  etc.,  29  Eng.  R.,  211,  re- 
versed. 671 
Hammack  v.   White,  11  C.  B.  (N.S.). 

588,  folUywed.  530 

Hart  V.  Frontino,  etc.,  L.  R.,  5  Ex., 

Ill,  discussed.  253 

Hawkesley  v.  Bradshaw,  5  Q.  B.  Div., 

22,  reversed.  310 

Heald  v.  Kenworthy,  10  Exch.,  739, 

foUowed.  371 

Hunt  V.  Wimbledon,  etc.,  4  C.  P.  Div., 

48,  foOomd.  562 

Hutchins,  Matter  of,  28  Eng.  R.,  705. 

affirmed.  35 

Irvine  v.   Watson,   29  Eng.   R.,   186, 

affirmed.  371 

Jolly  V.  Rees,  15  C.  B.  (N.S.),  628,  ap- 

proved.  352 

Knights  V.  Wiffen,  L.  R.,  5  Q.  B,,  660, 

discunsed.  253 

Lamb  v.  Brewster,  4  Q.  B.  Div,,  220, 

affirmed.  63 

Lumley  v.  Gye,  2  Ellis  &  Bl.,  216,  fol- 
lowed. 649 
Maybery  v.  Mansfield,   9  Q.   B.,  754, 

foOowed.  548 

McCollin  V.  Gilpin,  29  Eng.  Rep.,  348, 

affirmed.  702 

North  British,  etc.,  v.  London,  etc.,  22 

Eng.  R.,  2^,  followed.  464 

Pharmaceutical,  etc.,  v.  London,  etc., 

28  Eng.  R..  775,  reversed.  317 

Phillips  V.  London,  etc.,  28  Eng.  Rep., 

844,  affirmed.  177 

Polak  V.  Everett,  18  Eng.  Rep,,  104, 

distinguished.  219 

29  Eng.  Rep.  102 


Protector,  etc.,  v.  Qrice,  29  Eng.  Rep., 

206,  reversed.  472 

Queen  t;.  Castro,   9  Eng.    Rep.,   823. 

affirmed.  498 

Queen   v.   Orton,    9   Eng.    Rep.,   323, 

affirmed.  408 

Queen  v.  Reed,  4  Q.  B.  Div.,  477,  re- 
versed. 407 
Queen  v.  Tichborne,  9  Eng.  Rep.,  323, 

affirmed.  408 

Rainbow  v.  Juggins,  29  Eng.  Rep.,  219, 

affirmed.  378 

Regina  v.  French,  28  Eng.  Rep.,  172, 

affirmed.  46 

Rex  V.  Cumber  worth,  3  Barn.  &  Ad., 

108,  overruled.  46 

Romer,  Matter  of,  28  Eng.  Rep.,  705, 

affirmed.  35 

Ry lands  v.  Fletcher,  L.  R.,  3  H.  L., 

330,  distinguisfied.  481 

Stevens  v.  Midland  Railway,  10  Exch., 

352,  disapproved.  621 

Taylor  v.  GUlott,  L.  R.,  20  Eq.,  682. 

folloioed,  666 

Taylor  v.  Goodwin,  28  Eng.  Rep.,  748, 

see  250 

Wulff  V.  Jay,  3  Eng.  Rep.,  298,  fol-^ 

lawed.  219 


CEMETERY. 
See  Burial,  624,  628  note. 


CHARITY. 
See  Negligence,  1,  13  note. 


CHARTERPARTY. 

See  Admiralty.  246. 
Freight,  200. 


CHATTEL  MORTGAGES. 

1.  A.  being  indebted  to  B.,  gave  him  a 
bill  of  sale  to  secure  the.  sum  of  £7,350 
wliich,  on  stating  the  accounts  between 
tliem,  was  found  to  be  the  balance  due. 
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and,  by  such  bill  of  s&le  this  sum  was 
to  be  paid  by  A.  with  interest  on  de- 
mand in  writing.  The  bill  of  sale  re- 
cited tliat  B.  had  agreed  to  lend  A. 
£7,350,  and  the  consideration  for  such 
bill  of  eale  was  stated  therein  to  be 
£7,850  then  paid  by  B.  to  A. : 

Ileid,  that  the  bill  of  sale  truly  set 
forth  the  consideration  for  which  it 
was  given  so  as  to  satisfy  s.  8  of  the 
Bills  of  Sale  Act,  1878  (41  <fe  42  Vict, 
c.  31),  altliough  no  money  in  fact  passed 
from  B.  to  A.  at  the  time  the  bill  of 
sale  was  given.  Credit  Company  v. 
PoU.  630 

2.  In  consideration  of  a  loan  o(  money,  6. 
[the  mortgagor]  by  bill  of  sale  con- 
veyed his  furniture,  stock-in-trade,  and 
other  effects  in  and  upon  the  farm-house 
occupied  bv  him,  to  the  plaintiff,  and 
all  things  of  the  like  nature  which  might 
at  any  time  during  the  continuance  of 
the  security  be  brought  on  the  prem- 
ises. The  bill  of  sale  contained  pro- 
visos that  if  the  mortgagor  should  upon 
demand  delivered  to  him  or  his  assigns 
pay  the  amount  secured  the  security 
should  be  void,  and  that  in  case  he 
should  make  default  in  payment  of  the 
amount,  or  in  case  he  should  assign  the 
goods  or  permit  them  to  be  removed 
from  the  premises  before  such  payment, 
it  should  be  lawful  for  the  plaintiff  to 
enter  upon  the  premises  ana  take  pos- 
session of  all  and  sell  the  goods  as- 
signed. There  was  a  further  proviso 
that  until  the  mortgagor  or  his  assigns 
should  make  default,  or  do  any  act 
whereby  the  power  of  entry  might  be 
put  in  force,  it  should  be  lawful  for 
nim  or  his  assigns  to  hold  and  possess 
the  goods  assigned.  The  mortgagor, 
while  part  of  the  consideration  money 
remained  unpaid,  sold  and  delivered 
off  his  premises  to  the  defendant  part 
of  the  goods  assigned.  The  plaintiff 
thereupon  demanded  these  goods  from 
the  defendant,  and  upt>n  his  refusal  to 
give  them  up,  brought  an  action  for 
their  conversion.  At  the  trial  the  jury 
found  that  the  sale  to  the  defendant  was 
not  in  the  ordinary  course  of  business : 
Held^  that  the  defendant  was  liable, 
for  upon  the  true  construction  of  the 
bill  of  sale  the  sale  and  removal  of  the 
goods  gave  no  title  to  the  defendant  as 
against    the  plaintiff.     Payne  v.  Fern. 

725 

8.  Chattels  were  assigned  to  the  defend- 
ant by  a  bill  of  sale,  which  was  not 


registered.  The  grantor  snbseauently 
gave  another  bill  of  sale  comprising  the 
chattels  to  the  plaintiff,  who  r.pgistered 
it.  The  defendant  afterwards  took  pos- 
session of  the  chattels  under  his  bill  of 
sale.  In  an  action  against  him  by  the 
plaintiff  for  conversion : 

Held,  that  the  Bills  of  Sale  Act,  1878 
(41  <&  42  Vict.  c.  81),  B.  10,  enacting 
that  "In  case  two  or  more  bills  of 
sale  are  g^ven,  comprising  in  whole  or 
in  part  any  of  the  same  chattels,  they 
shall  have  priority  in  the  order  of  the 
date  of  their  registration  respectively 
as  regards  such  chattels,"  did  not  af- 
fect the  priority  of  the  unregistered 
bill  of  sale.     Lyom  v.  Tucker.        752, 

761  note. 

4.  A  bill  of  sale  of  goods,  which  was  duly 
registered,  was  given  to  secure  £500 
with  interest,  part  of  which  was  at  a 
subsequent  date  paid  off.  A  deed  was 
afterwards  made  between  the  two  par- 
ties to  the  bill  of  sale,  and  the  plain- 
tiff, whereby  the  security  was  trans- 
ferred and  the  goods  assigned  to  him, 
on  his  paying  off  the  amount  remaining 
due  on  the  Dill  of  sale  and  making  a 
further  advance  to  the  grantor,  the 
whole  amount  secured  by  this  deed  be- 
ing £500  15«.  9dL,  with  interest,  and 
the  rate  of  interest  and  the  times  of 
payment  being  different  from  those  of 
the  former  de^: 

Held  (by  Watkin  Williams  and  Ma- 
thew,  JJ.),  that  this  deed  was  a  trans- 
fer and  not  a  new  bill  of  sale,  arid  need 
not  be  registered  under  the  Bills  of 
Sale  Act,  1878,  to  be  effectual  as  to 
the  whole  amount  secured  by  it,  against 
an  execution  creditor. 

6.  Held,  by  the  Court  of  Appeal  (Bram- 
well,  Baggallay,  and  Lush,  L.JJ.),  that 
whether  or  not  the  deed  was  an  effect- 
ual security,  without  registration,  for 
the  fresh  advance,  it  was,  as  to  the 
amount  which  remained  due  on  the  for- 
mer bill  of  sale,  a  transfer  and  valid  to 
that  extent  without  registration  under 
the  Bills  of  Sale  Act,  1878,  so  as  to 
entitle  the  plaintiff  to  the  g^oods.  Home 
V.  Hughee.  762 

See  Bills  of  Salb. 


COMMISSION. 

1.  Under  a  commission  to  take  evidence 
abroad  in  an  action,  copies  of  certain 
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documents  and  answers  of  witnesses 
vf'ith  regard  to  the  contents  of  such 
documents  were  received  by  the  com- 
missioners in  evidence  on  behalf  of  the 
plaintiff,  without  objection  on  the  part 
of  the  defendant  who  joined  in  the  com- 
mission. The  copy  documents  were 
appended  to  tlie  depositions  and  re- 
turned by  the  commissioners  : 

Jleidj  that  the  secondary  evidence  of 
the  documents  having  been  taken  un> 
der  the  commission,  without  objection 
on  the  part  of  the  defendant,  was  re- 
ceivable before  an  arbitrator  to  whom 
the  action  was  referred,  and  tliat  it  was 
too  late  then  to  take  objection  on  the 
ground  that  the  original  documents 
were  not  produced.    lS>biuson  v.  Davie». 

149,  151  noU, 


CONDITIONAL  SALE. 
See  ^ALE,  867. 


CONSIDERATION. 
See  Landlord  and  Tenant,  68. 


CONSPIRACY. 
See  Master  and  Servant,  649,  659  note. 


CONTAGIOUS  DISEASES. 
SeeUsALTU,  331. 


CONTRACTS. 
See  Agreements. 


CONVERSION. 


See  Carriers,  671,  700  note. 


COPYRIGHT. 

1.  The  act  5  <&  6  Vict.  c.  45  (which  by 
s.  20  incorporates  8  «fe  4  Wm.  4,  c.  15, 
and  extends  its  provisions  to  musical 
compositions),  confers  an  exclusive 
right  to  the  performance  of  musical 
curapositiohs  published  within  ten 
years  before  the  passing  of  the  act 

2.  Within  ten  years  before  the  passing 
of  5  <fe  6  Vict.  c.  45,  0.  set  to  music 
two  songs,  and  in  1848,  after  the  pass- 
ing of  that  statute,  he  by  deed  assigned 
to  D.  and  M.  his  "copyright"  in  the 
two  musical  compositions,  together 
with  all  "property"  and  "benefit" 
therein.  The  interest  of  D.  and  M.  in 
the  musical  compositions  afterwards 
vested  in  H.  and  K.  In  1878  C.  pur- 
ported to  assign  to  A.  "  the  sole  liberty 
of  performing  or  singing,  or  causing 
or  permitting  to  be  performed  or  sung," 
the  musical  compositions.  A.  there- 
upon caused  entries  to  be  made  in  the 
register  at  Stationers'  Hall,  represent- 
ing him  to  be  the  sole  proprietor  of 
the  liberty  of  performing  the  musical 
compositions : 

Ueltl,  upon  motion  by  H.  and  R.,  that 
the  entries  must  be  expunged ;  for  C, 
by  the  deed  made  in  1843,  had  granted 
the  sole  liberty  of  performing  the  mu- 
sical compositions  to  D.  and  M.,  and 
therefore  could  not  in  1878  grant  it 
to  A.     Matter  of  Hutc/tins,  85 


CORPORATIONS. 

1.  An  act  of  Parliament  authorized 
trustees  to  establish  a  ferry  and  make 
certain  highways  in  connection  there- 
with. The  trustees  were  also  empow- 
ered to  take  tolls,  out  of  the  proceeds 
of  which  the  ferry  and  roads  were  to 
be  maintained.  No  limit  of  time  was 
specified  by  the  act  for  the  expiration 
of  the  trust.  The  act  also  provided 
that,  in  case  the  works  thereby  au- 
thorized should  not  be  executed  within 
the  space  of  ten  j'ears,  all  the  powers 
and  authorities  thereby  given  should 
ceai^e  and  determine,  save  only  as  to 
so  much  of  the  work  as  should  have 
been  completed  within  that  time. 

The  trustees  established  the  ferry 
and  made  all  the  roads  specified  in  the 
act  but  one.    The  funds  arising  from 
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the  tolls  becoming  losufHcient  for  the 
repair  and  maintenance  i  f  the  roads  so 
made,  an  application  was ,  made  by  the 
trustees  to  justices  for  an  order  for  con- 
tribution to  the  repair  of  one  of  the 
roads  so  made,  out  of  the  highway  rate 
under  4  <fe  6  Vict.  c.  59,  s.  1 : 

Held  (affirming  the  decision  of  the 
Queen's  Bench  Division),  that  the  trust 
created  by  the  act  was  a  turnpike  trust 
within  the  meaning  of  4  <&  6  Vict, 
c.  59 ;  and,  secondly,  that,  inasmuch  as 
the  act  merely  authorized  and  did  not 
compel  the  making  of  the  roads  thereby 
specified  and  contemplated  that  all  the 
works  might  not  be  executed,  the  con- 
struction of  the  whole  system  of  roads 
eutliorized  to  be  made  was  not  a  con- 
dition precedent  to  the  roads  that  were 
made  becoming  highways,  and  conse- 
quently that  an  order  of  contribution 
to  the  repair  of  the  road  in  question 
might  be  made  under  4  <fc  6  Vict.  c.  59, 
B.  i.     Queen  v.  Frejtch,  47,  60  note. 

2.  An  action  for  a  malicious  prosecution 
will  lie  against  a  company. 

3.  The  employment  of  policemen  by  a 
company  to  protect  their  property  is 
an  act  within  the  scr>pe  of  the  incor- 
poration of  the  company.  Edtoards  v. 
Midland  RaUtoay,  621,  623  note. 

See  Directors. 

Principal  and  Agent,  348,  361  nx>U. 
Trlsts  and  Trustees,  193,  198  note. 


CORPSE. 
See  Burial,  624,  628  note. 


COSTS. 

1.  It  is  competent  to  this  court  to  make 
an  order  lov  the  allowance,  on  taxation 
between  party  and  party,  of  the  ex- 
pense of  the  shorthand  notes  of  the 
evidence  given  at  the  trial,  as  part  of 
the  costs  of  a  rule  for  a  new  trial  on 
the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  in  a  case  where 
from  the  nature  and  extent  of  the  evi- 
dence it  is  manifest  that  the  matter 
could  not  have  been  properly  disposed 


of  without  their  aid.      Watson  t.  Great 
Western,  etc.  540 

2.  The  plaintiff  claimed  to  recover  com- 
mission due  to  him  from  defendants  on 
lin  agreements  The  defendants  denied 
the  claim,  and  claimed  by  way  of  coun- 
ter-claim £230  0«.  9(/.  for  goods  sold. 
The  jury  found  a  verdict  for  the  plain- 
tiff on  the  claim  for  £114  17^.  6dL,  and 
a  verdict  for  the  defendants  on  the 
counter-claim  for  £230  Os.  9d,  The 
judgment  entered  was  "  that  the  plain- 
tiff recover  against  the  defendants 
£  for  his  costs  of  suit,"  and  "  that 
the  defendants  recover  against  the 
plaintiff  £115  Zs.  Zd.  on  the  counter- 
claim and  £  for  their  costs  of  ilie 
counter-claim :" 

Held,  reversing  the  decision  of  Pol- 
lock, B.,  that  on  taxing  the  costs  ac- 
cording to  the  judgment  the  plaintiff 
and  not  the  defendants  w^as  entitled  to 
the  costs  of  the  cause. 

3.  Semble,  per  Brett,  *L. J.,  that  where 
there  is  a  claim  with  issues  on  it  and  a 
counter-claim  (which  is  not  a  set-off 
but  is  in  the  nature  of  a  cross-action) 
with  issues  on  it,  and  the  plaintiff  suc- 
ceeds on  the  claim,  and  the  defendant 
succeeds  on  such  counter-claim,  the 
taxation,  if  not  otherwise  ordered, 
should  be  by  taxing  the  claim  as  if  it 
and  its  issues  were  an  action,  and  by 
taxing  the  counter-claim  as  if  it  and  its 
issues  were  also  an  action,  and  the  allo- 
cator for  costs  should  be  given  for  the 
balance  in  favor  of  the  party  in  whose 
favor  is  such  balance ;  the  master  on 
such  taxation  dividing  items  which  are 
common  to  both  actions.  Baina  v. 
Bromley.  776,  780  note. 

See  Attorneys. 

Security  for  Costs,  16,  282. 


COUNTER-CLAIM. 

See  SEcuRmr  for  Costs,  232. 
Set-off,  704,  708  »M>fe. 


COUNTS. 
See  Costs,  776,  780  noU. 
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COURT. 

1.  Must  determine  fact  from  evidence  and 
not  from  inquiries.     Queen  v.  Walliice, 

91 


COVENANT. 
See  Support,  242,  245  note. 


CRIMINAL  LAW. 

1.  Abortion.  The  prisoner  was  con- 
victed, under  24  A  26  Vict.  c.  100, 
8.  68,  of  having  feloniously  and  unlaw- 
fully caused  to  be  taken  by  E.  V.  a 
certain  "noxious  thing,"  to  wit,  half 
an  ounce  of  oil  of  juniper,  with  intent 
to  procure  the  miscarriage  of  the  said 
E.  V. 

It  was  proved  that  quantities  of  oil 
of  juniper  considerably  less  than  half 
an  ounce  are  commonly  taken  medici- 
nally without  any  bad  effect,  but  that  a 
half  ounce  produces  ill  effects,  and  is 
to  a  pregnant  woman  dangerous. 

The  question  reserved  was  whether 
there  was  evidence  that  the  half  ounce 
of  oil  of  juniper  was  a  '*  noxious 
thing"  within  the  statute. 

Held,  by  the  court  (Lord  Coleridge, 
C.  J.,  Denman,  J.,  Pollock,  B.,  Field  and 
Stephen,  JJ.),  that  there  was  evidence 
that  it  was  a  "  noxious  thing "  within 
the  statute,  and  that  the  conviction  was 
right.     The  Queen  v.  Cramp.  814 

2.  Bankruptcy:  Infant.  W.  was  con- 
victed under  s.  12  of  the  Debtors  Act, 
1869  (32  &  83  Vict.  c.  62),  for  that  he, 
within  four  months  before  the  presen- 
tation of  a  bankruptcy  petition  against 
him  upon  which  he  was  adjudged  bank- 
rupt, quitted  England,  taking  with  him, 
with  intent  to  defraud,  property  exceed- 
ing £20,  which  ought  by  law  to  liave 
been  divided  amongst  his  creditors. 

At  the  times  when  he  quitted  Eng- 
land and  when  he  was  adjudged  bank- 
rupt W.  was  an  infant.  The  debts 
proved  against  his  estate  in  the  bank- 
ruptcy were  trade  debts,  contracted 
since  the  passing  of  the  Infants  Kelief 
Act,  1874  (37  tfe  38  Vict.  c.  62).  and  it 
did  not  appear  that  any  debts  for 
necessaries  supplied  to  him  existed : 

Held,  by  Cockburn,  C.J.,Uuddlcston, 


B.,  Lindley,  Manisty,  and  Hawkins,  J  J., 
tliat  the  conviction  could  not  be  upheld. 
Queei^  V.  WiUon.  152 

8.  Bigamy.  In  1864  W.  married  A.  In 
1868  he  was  charged  with  bigamy  in 
marrying  B.  in  1868,  his  wife  A.  being 
then  alive,  and  was  on  such  charge 
convicted.  In  1879  he  married  C,  and 
in  1880,  C.,  being  then  alive,  he  mar- 
ried D.  Afterwards,  upon  a  charge  of 
bigamy  in  marrying  D.,  C.  being  then 
alive,  W.  was  convicted,  it  being  held 
by  the  presiding  judge  that  there  was 
no  evidence  that  A.  was  alive  when  W, 
married  C,  or  that  the  marriage  with 
C.  was  invalid  by  reason  of  A.  being 
then  alive  : 

Held,  by  the  court  (Lord  Coleridge, 
C.J.,  Lindley,  Hawkins,  Lopes,  and 
Bowen,  JJ.).  that  the  conviction  could 
not  1)6  sustained,  as  the  question  should 
have  been  left  to  the  jury  whether  upon 
the  above  facts  A.  was  alive  or  not 
when  W.  married  C.  Regina  v.  Wili- 
shire.  660,  664  note. 

4.  Forgery.  The  prisoner,  Robert  Mar- 
tin, in  payment  for  a  pony  and  cart 
purchased"  by  him  from  the  prosecutor, 
drew  a  check  in  the  name  of  William 
Martin  in  the  presence  of  the  prose- 
cutor upon  a  bank  at  which  he,  the 
prisoner,  had  no  account,  and  gave  it 
to  the  prosecutor  as  his  own  check 
drawn  in  his  own  name.  At  the  time 
he  drew  the  check  the  prisoner  knew 
that  it  would  be,  as  in  fact  it  was,  dis- 
honored. The  prosecutor  received  the 
check  in  the  belief  that  it  was  drawn 
in  the  prisoner's  own  name : 

Held,  by  Cockburn,  C.J.,  Lush,  J., 
Iluddleston,  B.,  Lindley  and  Hawkins, 
J  J.,  that  the  prisoner  was  not  guilty  of 
the  offence  of  forgery. 

5.  The  resolution  in  Dunn*$  Case  (I 
Leach,  C.  C,  59) :  "  In  all  forgeries  the 
instrument  supposed  to  be  forged  must 
be  a  false  instrument  in  itself;  and  if 
a  person  give  a  note  entirely  as  his 
own,  his  subscribing  it  by  a  fictitious 
name  will  not  make  it  a  forgery,  tlie 
credit  there  being  wholly  given  to 
himself,  without  any  regard  U)  the 
name,  or  any  relation  to  a  third  per- 
son," followed  and  approved.  Queen 
V.  Martin.  154,  157  note. 

6.  Intent.  The  defendant  was  convicted 
uuder  8  &  9  Vict.  c.  100,  s.  44,  of  re- 
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ceiving  two  or  more  lunatu'^s  into  her 
house,  not  being  a  ref^sterod  asylum 
or  hospital,  or  a  house  duly  licensed 
under  the  above  act,  or  under  any 
previous  act,  but  it  was  specially  found 
by  the  jury  who  convicted,  that  though 
the  persons  so  received  were  lunatic, 
the  defendant  honestly,  and  on  reason- 
able grounds,  believed  that  they  were 
not  lunatic : 

Hdd,  by  the  court  (Lord  Coleridge, 
C. J.,  Denman,  J.,  Pollock,  B.,  Field  and 
Stephen,  JJ.),  that  such  belief  was  im- 
material, and  that  the*  conviction  was 
right.     Queen  v.  BUhop,  283 

^.  Libel.  Upon  an  information  for  mali- 
ciously publishing  a  defamatory  libel* 
under  the  5th  section  of  6  (fe  7  Vict, 
c.  96,  the  magistrate  has  no  jurisdiction 
to  receive  evidence  of  the  truth  of  the 
libel,  inasmuch  as  his  function  is  merely 
to  determine  whether  there  is  such  a 
case  against  the  accused  as  ought  to  be 
sent  for  trial,  and  a  defence  based  upon 
the  truth  of  the  libel  under  section  6 
of  the  act  can  only  be  inquired  into  at 
the  trial  upon  a  special  plea  framed  in 
accordance  with  the  terms  of  that 
section. 

The  province  of  a  magistrate  upon  a 
preliminary  inquiry  into  a  charge  of  an 
indictable  offence  discussed.  Queen  y. 
Garden,  180,  142  note. 

8.  Manslaughter.  A.,  B.,  and  C.  went  into 
a  field  in  proximity  to  certain  roads  and 
houses,  taking  >vith  them  a  rifle  whibh 
would  be  deadly  at  a  mile,  fur  the  pur- 
pose of  practising  firing  with  it.  B. 
placed  a  board,  which  was  handed  to 
him  by  A.,  in  the  presence  of  C,  in  a 
tree  in  the  field  as  a  target.  All  three 
fired  shots  directed  at  the  board  so 
placed,  from  a  distance  of  about  100 
yards. 

No  precautions  of  any  kind  were 
taken  to  prevent  danger  from  such 
firing. 

One  of  the  shots  thus  fired  by  one, 
though  it  was  not  proved  by  whicn  one, 
of  them,  killed  a  boy  in  a  tree  in  a 
garden  near  the  field,  at  a  spot  distant 
893  3'ard9  from  the  firing  point.  A., 
B.,  and  C.  were  all  found  guilty  by  a 
jury  of  manslaughter: 

Held,  by  the  court  (Lord  Coleridge, 
CI.,  Field,  Lopes,  Stephen,  and  Wil- 
liams, JJ.).  that  A.,  B.,  and  C.  had  been 
guilty  of  a  breach  of  duty  in  firing  at 
the  spot  in  question,  without  taking 
proper  precautions  to  i^revent  injury  to 


others,  and  were   rightly  convicted  of 
manslaughter.     Queen  v.  Salmon,    508, 

bO^noU. 

9.  Obscene  books.  Complaint  having  been 
duly  made  under  20  <fe  21  Vict,  c  83, 

.  that  obscene  books  were  kept  by  the 
defendant  in  his  shop  fQr  sale,  a  war- 
rant for  the  seizure  of  such  hooka  was 
issued,  and  after  they  had  been  seized 
the  defendant  was  summoned  to  show 
cause  why  they  should  not  be  destroyed. 
Upon  the  hearing  of  the  summons  an 
order  was  made  for  the  destruction  of 
the  books.  After  the  issuing  of  the 
summons,  but  before  the  hearing,  the 
complainant  died,  and  no  application  to 
substitute  another  complainant  was 
made: 

Held,  that  the  proceedings  against  the 
defendant  did  not  lapse  upon  the  death 
of  the  complainant,  and  that  the  order 
was  valid.     Queeti  v.  Tmelove.        331 

10.  Perjury.  H.,  a  police  constable,  pro- 
cured a  warrant  to  be  illegally  issued, 
without  a  written  information  or  oath, 
for  the  arrest  of  S.,  upon  a  charge  of 
"  assaulting  and  obstructing  him.  Ii.,  in 
the  discharge  of  his  duty."  Upon  such 
warrant  S.  was  arrested  and  brought 
before  justices,  and  was,  without  objec- 
tion, tried  by  them  and  convicted. 

H.  was  afterwards  indicted  for  per- 
jury committed  on  the  said  trial  of  S., 
and 'convicted : 

Held,  by  Lord  Coleridge,  C.J.,  Den- 
man, J.,  Pollock  and  Uuddleston,  BB., 
Field,  Lindley,  Manisty,  Hawkins,  and 
Lopes,  JJ.  (Kelly,  L.C.B.,  dissenting), 
that  H.  was  rightly  convicted,  notwith- 
standing that  there  was  neither  writ- 
ten information,  nor  oath,  to  justify 
the  issue  of  the  warrant,  and  that  the 
justices  had  jurisdiction  to  hear  the 
charge,  though  the  warrant  upon  which 
the  accused  was  brought  before  them 
was    illegal     Qtteeti  v.    Hughe*.      67, 

91  ^wte. 

11.  Sentenees.  Upon  an  indictment  for 
misdemeanor  containing  two  counts  for 
distinct  offences  the  defendant  may  be 
sentenced  to  imprisonment  or  penal 
servitude  for  consecutive  term.**  of  pun- 
ishment, although  the  asrgregate  of  the 
punishments  may  exceed  the  punish- 
ment allowed  by  law  for  one  offence. 

Under  2  Geo.'  2,  c  25,  s.  2,  a  defend- 
ant convicted  of  perjury  upon  an  in- 
dictment containing   two    countd    for 
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distinct .  ofTences  may  be  sentenced  to 
consecutive  terms  of  penal  servitude. 

Upon  an  indictment  for  perjury 
charging  offences  committed  in  differ- 
ent suits  the  defendant  upon  conviction 
may  be  sentenced  to  distinct  punish- 
ments, although  the  suits  were  insti- 
tuted with«a  common  object. 

C.  was  convicted  upon  an  indictment 
for  perjury  containing  two  counts :  in 
one  count  the  offence  was  alleged  to 
have  been  committed  in  an  action  in 
the  Court  of  Common  Pleas,  in  the 
other  it  was  alleged .  to  have  been  com- 
mitted in  a  suit  in .  the  Court  of  Chan- 
cery, but  the  proceedings  in  both 
courts  had  one  object.  C.  was  sen- 
tenced to  two  consecutive  terms  of 
seven  years'  penal  servitude : 

Held^  that  the  sentences  might  be 
lawfully  passed.    Queen  v.  Castro.  408, 

482  note. 

12.  Warrant.  C.  was  convicted  of  an  as- 
sault on  two  police  constables  of  the 
county  police  of  Worcestershire  in  the 
execution  of  their  duty,  who  were  ap- 
prehending him  in  the  city  of  Worces- 
ter under  a  warrant  issued  by  two 
justices  of  and  for  the  county  of  Wor- 
cestershire for  his  commitment  to  prison 
for  default  in  payment  of  a  fine,  but 
not  backed  by  any  justice  of  and  for 

.  the  city  of  Worcester.  Worcester  is  a 
borough  having  a  separate  commission 
of  the  peace  with  exclusive  jurisdiction, 
'  and  a  separate  police  force.  C.  was  not 
pursued  from  the  county,  but  found  in 
the  city : 

Held,  by  the  court  (Lord  Coleridge, 
C.J.,  Pollock,  B.,  Field  and  Stephen, 
JJ.),  that  the  conviction  was  wrong, 
that  the  constables  were  not  acting  in 
the  execution  of  their  duty  in  so  exe- 
cuting such  warrant  Qiieen  v.  Cump- 
tan.  885,  840  note. 

See  Disqualification,  61. 


CUMULATIVE  SENTENCES. 
See  Ckdosal  Law,  408,  482  note. 


CUSTOM. 
See  Principal  and  Agent,  371. 


D. 


DAMAGES. 

1.  The  plaintiffs,  in  July,  1877,  contracted 
with  J.  to  make  for  him  a  machiJie,  to 
be  delivered  at  the  end  of  August. 
The  defendants  contracted  with  the 
plaintifis  to  make  **  as  soon  as  possible  " 
part  of  the  machine  called  a  "gun.** 
The  defendants  were  aware  that  the 
machine  was  wanted  by  J.  at  the  end 
of  August,  but  they  did  not  finish  the 
"gun"  until  the  latter  part  of  Sep- 
tember. J.  then  refused  to  accept  the 
machine  from  the  plaintiffs.  The  delay 
on  the  part  of  the  defendants  was 
owing  to  the  circumstance  that  at  the 
time  of  undertaking  to  manufacture 
the  "gun"  they  had  not  a  foreman 
competent  to  prepare  certain  patterns, 
without  which  it  could  not  be  made  : 

Held,  that  the  defendants  had  com- 
mitted a  breach  of  their  contract,  and 
that  the  plaintiffs  were  entitled  to  re- 
cover danoages  for  the  loss  of  profit 
upon  the  contract  with  J.,  and  for  the 
expenditure  uselessly  incurred  by  them 
in  making  other  parts  of  the  machine. 
Hydraulic,   etc.,   v.   McHaffie.  102, 

109  note. 

2.  A  new  trial  will  be  granted,  in  an 
action  for  personal  injuries  sustained 
through  the  defendants'  negligence, 
where  the  damages  found  by  the  jury 
are  so  small  as  to  show  that  "they  must 
have  omitted  to  take  into  consideration 
some  of  the  elements  of  damage. 

3.  Consideration  of  the  directions  proper 
to  be  given  to  a  jury  as  to  the  dam- 
ages to  be  awarded  to  the  plaintiff  for 
the  bodily  suffering  arising  from  per- 
sonal injuries,  and  the  damages  to  be 
awarded  to  him  for  loss  of  professional 
income  arising  from  those  injuries. 
Phillips  V.  London f  etc.  177 

See  Breach  of  Promise. 
Penalty,  206,  210  note. 
Principal  and  Agent,  111. 


DEATH. 

See  Guaranty,  168,  178  note. 
,     Lunatic. 

Principal  and  Agent. 
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DEMURRAGE. 

1.  By  charterparty  between  the  plaintiff 
and  the  defendants  it  was  agreed  that 
the  plaintiff's  ship  should  proceed  to 
Bilbao  and  there  load  a  full  and  com- 
plete, or  part,  carg^  of  iron  ore,  and 
deliver  the  same  at  Middlesborough. 
"  400/600  tone  per  working  day  (Sun- 
days and  holidays  excepted)  to  be  al- 
lowed the  charterers  for  loading,  and 
800  discharging,  all  demurrage  over 
and  above  the  said  days  at  the  rate  of 
2«.  per  hour  for  every  100  tons  cargo. 
The  lay  days  to  commence  day  after 
arrival,  and  being  ready  to  load  or 
discharge  respectivel}*.  The  captain 
to  have  a  lien  on  the  cargo  for  freight 
or  demurrage." 

"  If  the  ship  is  loaded  at  other 
than  Portugalette  or  Lucana  shipping 
staithes,  the  loading  and  discharging 
to  be  at  the  rate  of  iiOO  tons  per  work- 
ing day." 

The  vessel  having  loaded  at  a  place 
other  than  those  last  mentioned  at  a 
rate  less  than  800  tons  per  working  day, 
proceeded  to  Middlesborough,  where 
she  discharged  her  cargo  at  a  higher 
rate  per  day : 

Held,  that,  in  calculating  the  demur- 
rage, the  days  for  loading  and  unload- 
ing must  be  kept  separate,  and  that 
the  charterers  had  no  right  to  add 
together  the  whole  numlHBr  of  days 
occupied  in  loading  and  unloading  for 
the  purpose  of  ascertaining  the  average 
amount  of  work  done  on  each  day. 
MarnJuill  v  Bolckoio.  586 


DEPOSITION. 
See  Commission,  149,  151  note. 


DEVISE. 
See  Wills,  643,  644  note. 


DIRECTORS. 

1 .  A  compnn}^  had  been  formed  for  the 
purpose  of  receiving  money  from  de- 
positors and  investing  it  upon  security. 


The  defendants  were  directors  of  the 
company.  The  plaintiff  deposited  with 
the  company  the  sum  of  £1,000  upon 
the  terms  that  it  should  remain  in 
their  hands  for  five  years,  that  they 
should  meanwhile  pay  him  interest  at 
the  rate  of  6  per  cent.,  that  by  way  of 
security  they  should  transfer  to  him  a 
mortgage  made  to  them,  and  that  if  the 
mortgage  should  become  ineffective  be- 
fore the  expiration  of  the  live  years 
they  would  replace  it  by  another.  '  The 
mortgage,  upon  which  the  £1,000  be- 
longing to  the  plaintiff  was  secured, 
was  paid  off  before  the  expiration  of 
the  tive  years,  but  the  company  did 
not  replace  it  by  another,  and  dealt 
with  the  proceeds  as  part  of  the  funds 
of  the  company.  The  company  ulti- 
mately went  into  liquidation,  and  the 
plaintiff  then  sued  the  defendants  to  re- 
cover from  them  the  sum  of  £1,000  paid 
by  him  to  the  company',  on  the  ground 
tliat  it  was  lost  to  him  bv  reason  of 
the  defendants'  gross  negligence.  At 
the  trial  it  was  proposed  to  show  that, 
at  the  time  when  the  mortgage  secur- 
ing the  plaintift''B  £1,000  was  paid  off, 
the  company  was  insolvent:  the  judge 
rejected  the  evidence,  directed  Uie 
jury  to  find  for  the  defendants^  and  en- 
tered judgment  for  them : 

Held,  per  Bramwell  and  Brett,  L.JJ. 
(Baggallay,  L.J.,  dissenting),  that  the 
ruling  of  the  judge  at  the  trial   was' 
right,  and  that  the  judgment  must  be 
aflirmed.  # 

2.  By  Bramwell,  L.J.,  that  if  a  trust  had 
been  created  between  the  plaintiff  and 
the  company,  the  defendants,  as  direc- 
tors, could  not  be  held  personally  re- 
sponsible for  a  breach  of  it. 


8.  By  Brett,  L.  J.,  that  a  contract,  and  not 
a  trust,  existed  between  the  plaintiff 
and  the  company,  and  that  the  defend- 
ants could  not  be  held  liable  as  con- 
structive trustees  for  aiding  and  abet 
ting  in  the  breach  of  a  trust. 

4.  By  Baggallay,  L.J.,  that  the  relation 
of  trustee  and  cestui  que  fntat  existed 

'  between  the  company  and  the  plaintiff, 
that  a  breach  of  trust  had  been  com- 
mitted by  the  company,  that  the  de- 
fendants were  parties  to  the  breach  of 
trust,  and  that  the  evidence  rejected  at 
the  trial  ought  to  have  been  admitted, 
as  It  tended  to  show  whether  the  de- 
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fendanta  had  derived  any  personal  ben- 
efit from  the  breach  of  trast.  WiUoft 
V.  Lord  Bury,  437 

See  Principal  and  Aoknt,  348,  851  note, 
TausTS  AMD  TBU8TEK8,  193,  198  note. 


DISEASE. 
See  Health,  331. 


DISQUALIFICATION. 

1.  Three  justices  who  were  members  of 
the  town  council  of  a  borough  and  as 
such  had  taken  an  active  part  in  the 
making  of  an  order  under  the  Dogs 
Act,  1871  (34  <&  35  Vict.  c.  56),  sat  to 
hear  a  complaint  of  non-observance  of 
the  order : 

Heldy  that  they  had  no  such  interest 
in  the  subject-matter  as  to  oust  their 
jurisdiction. 

2.  In  the  absence  of  any  special  provision 
for  the  mode  of  publication  of  the  or- 
der, it  is  enough  to  show  that  it  has 
been  posted  up  in  five  or  six  places 
within  the  borough.  Queen  v.  Juaticen, 
etc.  61 

3w  A  person  is  not  disqualified  for  mem- 
bership of  a  local  board,  under  the  64th 
clause  of  the  second  schedule  to  the 
Public  Health  Act,  1875,  by  reason  of 
a  lease  by  the  board  to  him  of  a  sewage 
farm  containing  covenants  on  the  part 
of  the  board  to  supply,  and  on  his  part 
to  use  on  the  premises,  the  sewage  of 
the  district.     Queen  v.  Gatkarth.    8'26, 

330  note. 
See  Judge,  545. 


E. 


EASEMENTS. 

1.  The  implication  of  a  grant  of  easements 
of  a  continuous  and  apparent  charac- 
ter, upon  the  alienation  to  different 
persons  of  tenements  previously  in  the 
ownership  of  the  same  person,  is  not 
prevented  bv  the  fact  that  the  dominant 

29  Eng.  Rep.  1U3 


tenement  at  the  time  of  the  alienation  is 
in  lease,  and  consequently  not  in  the 
possession  of  the  alienor. 

There  being  a  right  to  the  access 
of  light  to  windows  in  the  walls  of 
certain  cottages,  the  walls  of  some  of 
the  cottages  were  set  back  and  windows 
made  in  the  new  walls  of  the  same  size, 
and  in  the  same  relative  pusitiuns  as 
the  former  windows  in  the  former 
walls : 

Heldf  that  the  easement  of  light  was 
not  thereby  destroyed. 

2.  In  the  case  of  another  of  the  cottages 
the  occupier  made  an  addition  thereto, 
and  for  the  purpose  of  so  doing  built 
a  new  wall  with  a  window  in  it  out- 
side the  old  wall  and  window  at  a 
different  angle,  but  the  old  window 
remained*  inside  the  new  one,  and  still 
continued  to  receive  the  light: 

Heldf  that  the  right  to  the  access  of 
light  to  the  old  window  was  not  dc- 
stroj'ed.     Burnes  v.  Loach.  35 


EDUCATION. 
See  Parent  and  Child,  646. 


EMINENT  DOMAIN. 

1.  A  toll -house  erected  by  turnpike  trus- 
tees on  a  highway  was  for  some  years 
used  for  the  collection  of  tolls.  The 
toll-bar  attached  to  the  house  was  then 
taken  down,  and  for  twelve  years  sub- 
sequently no  toll  had  been  collected  at 
the  house,  which  had  been  in  the  oc- 
cupation of  a  man  emplo3^ed  b}*  the 
road  surve3'or8  for  the  repair  of  the 
road.  It  was  stated  by  the  trustees 
that  they  might,  at  some  future  period, 
again  require  to  use  the  house  on  the 
collection  of  tolls  : 

Ileldy  that  the  owner  of  the  land  ad- 
joining was  entitled  to  a  mandamus  to 
compel  the  trustees  to  pull  down  the 
toll-house  and  remove  the  materials, 
for  it  must  be  taken  to  have  become 
*•  useless  and  no  longer  required  for  the 
purposes  of  the  road"  within  the  mean- 
ing of  4  Geo.  4,  c.  95,  s.  57.  Queen  v. 
Greenlaw,  etc.  15 

See  Corporations,  47,  60  note. 
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ESTOPPEL. 
See  Fo&MEB  Suit,  634. 


EVIDENCE. 
See  Commission,  149,  151  note. 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  What  cAuses  of  action  survive  against 
Woodfum»e  v.  Walker,        862,  365  note. 


EXTINGUISHMENT. 
See  Easements,  35. 


F. 

FENCES. 
See  Railways. 


FIRE. 
Sw  Nbgugence,  476. 


FORECLOSURK 
See  Limitations,  Statute  of,  660. 


FORFEITURE. 

1.  The  plaintiffs  lent  money  to  S.  upon 
his  bond,  under  which  the  principal 
was  to  be  paid  in  five  years  by  instal- 
ments, in  cose  the  debtor  should  so  lon^ 
live,  the  instalments  being  calculated 
so  OS  to  cover  the  principal  of  the 
loan,  interest  thereon,  the  expenses  of 


negotiating  it,  and  a  margin  repre- 
senting a  premium  for  the  insurance  of 
the  debtors  life.  The  condition  of  the 
bond  made  it  void  ;  first,  if  the  instal- 
ments were  regularly  paid  till  the  ex- 
piration of  the  five  years,  or  till  the 
death  of  the  debtor,  whidiever  should 
first  happen  ;  secondly,  if  all  the  instal- 
ments which  would  have  become  pay- 
able at  the  expiration  of  the  five  years, 
if  the  debtor  lived  so  long,  were  at  any 
time  paid  up,  the  balance  of  instalments 
being  at  once  payable  on  the  failure  of 
any  single  institlment. 

The  defendant  as  surety  executed 
the  bond,  and  default  having  been  made 
in  payment  of  one  instalment,  the  plain- 
tifis  brought  an  action  claiming  the 
entire  balance  of  unpud  instalments : 

Held  (reversing  the  judgment  of 
Bowen,  J.),  that  the  amount  claimed 
was  not  a  penalty  and  could  be  recov- 
ered.     Protector,  etc.,  v.  Grice.         472 


FORGERY. 

See  Criminal  Law,  154,  157  note. 
Stockuolders,  253,  280  noie. 


FORMER  SUIT. 

1.  An  eppli cation  to  justices  by  a  local 
board  under  the  Public  Health  Act, 
1876,  for  the  recovery  of  a  proportion 
of  the  expenses  of  sewering  a  street 
from  the  owner  of  premises  abutting 
thereon,  was  dismissed  by  the  jus- 
tices on  the  ground  that  the  street 
was  a  highway  repairable  by  the  in- 
habitants at  large.  The  local  boartl 
some  years  afterwards  made  an  appli- 
cation against  the  same  person  for  the 
recovery  of  a4>roportion  of  paving  ex« 
penses  subsequently  incurred  in  re- 
spect of  the  same  street,  end  a  stipen- 
diary magistrate  made  an  order  for  the 
payment  of  such  expenses : 

Held,  that  the  adjudication  of  the  jus- 
tices that  the  street  was  a  highway  re- 
pairable by  the  inhabitants  at  larse  on 
the  first  application  was  beyond  the 
jurisdiction  of  such  justices,  which  was 
only  to  make  or  refuse  the  order  for 
the  expenses  claimed,  and  that,  there- 
fore, such  ailjudication  on  the  first  ap- 
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plication  did  not  estop  the  local  board 
from  claiming  the  expenses  they 
claimed  on  the  second  application,  and 
consequently  that  the  magistrate  might 
make  the  order  which  he  made  for 
their  payment.     Qu^en  v.  Hutchings. 

634 


FRAUD. 

See  Insurance,  Marink,  572. 
Title,  211,  296,  298  note. 


FREIGHT. 

1.  A  cargo  of  deals  and  battens  consip^ned 
to  the  defendants,  was  shippea  on 
board  the  plaintiflTs'  vessel  under  a 
charterparty  by  which  freight  was  to 
be  paid  on  deals,  battens,  <bc.,  at  the 
rate  of  £8  6«.  per  St.  Petersburg  stand- 
ard hundred  of  1980  superficial  feet, 
and  on  deal  ends  at  the  rate  of  £2  Ix. 
Id.,  per  the  like  hundred,  eight  feet  and 
under.  "  Freight  payable  on  deals  and 
sawn  lumber  on  the  intake  measure  of 
quantity  delivered."  A  bill  of  lading 
was  signed  for  a  specified  number  of 
pieces,  deals,  battens,  and  scantling, 
making  freiorht  payable  "  as  per  char- 
terparty." 'The  various  pieces  were,  in 
•  the  ordinary  course  of  business,  meas- 
ured by  the  shipper  at  the  port  of 
shipment  and  their  dimensions  en- 
tered in  a  specification;  the  figures 
representing  such  dimensions  being,  be- 
fore shipment,  chalked  on  each  piece 
respectively.  During  the  voyage  a 
number  of  the  pieces  were  lost.  The 
remainder  was  delivered  at  the  port 
of  destination,  but  the  measurement 
figures  put  on  some  of  the  pieces  de- 
livered had  become  obliterated.  The 
dimensions  of  the  pieces  lost  were  un- 
known ;  but  there  was  some  evidence 
that  they  were  of  average  size  com- 
pared with  the  rest  of  the  cargo : 

Htldf  by  Bowen,  J.,  that  under  the 
charterparty  freigiit  was  payable  on 
the  measurement  figures  as  ascertained 
at  the  port  of  shipment,  and  nut  on 
the  quantity  delivered  measured  at  the 
port  of  discharge,  according  to  the  in- 
take mode  of  raeiisuremenl ;  and  that, 
having  regard  to  the  particular  cir- 
cumstances, the  amount  might  be  cal- 


culated by  assuming  that  the  pieces  lost 
were  of  average  size  as  compared  with 
the  remainder,  and  making  a  propor- 
tionate reduction  from  the  sum  total  of 
the  measurements  in  the  specification. 
SpaigJu  v.  Famworlh,  200 


G-. 


GAMING. 


See  Illegal  Agreements,  117,  128  note. 


GENERAL  AVERAGE. 

See  Admiralty,  164. 

Insurance,  Marine,  298. 


GUARANTY. 

1.  A  continuing  guarantee,  in  the  ab- 
sence of  express  provision,  is  revoked 
as  to  subsequent  advances  by  notice  of 
the  death  of  the  guarantor.  Co^dthart 
V.  Clementson.  168,  173  note. 


H. 


HEALTH. 

1.  Under  the  Contagious  Diseases  (Ani- 
mals) Act,  32  <fe  83  Vict.  c.  70,  no  com- 
pensation is  payable  by  local  authori- 
ties in  respect  of  foreisrn  animals 
slaughtered  nller  their  arrival,  but  bo- 
fore  being  landed  at  a  British  port; 
for  compensation  is  only  paj'able  where 
animals  have  been  slaughtered  in  pur- 
suance of  the  act.  9nd  the  act  does  not 
authorize  local  authorities  to  order  such 
animals  to  be  slaughtered.  NtMler  v. 
Mayor,  etc.  831 

See  Nuisance,  144,  148  ^iote. 


HIGHWAY. 

1.  Justices  in  certifying  under  5  <&  6 
Wm.  4,  c.  BO.  8.  *85,  that  they  have 
viewed  a  highway  proposed  to  be  di- 
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verted,  and  that  the  proposed  new 
highway  is  nearer  or  more  commodioas 
to  the  public,  must  so  certify  from 
tlieir  own  inspection,  and  not  as  the 
result  of  inquiries  from  other  persons.' 

When,  therefore,  justices  certified 
that  the  proposed  new  highway  would 
be  more  commodious  to  the  public  than 
the  present  highway  because,  "  upon 
inquiries,"  they  found  that  the  old  path 
was  inconvenient,  and  the  new  path 
convenient: 

Held^  that  the  certificate  was  invalid. 
Qiieen  v.  Wallace.  91 

2.  A  local  act  for  the  promotion  of  health 
and  the  regulation  of  buildings  in  a 
borough  enacted,  after  making  various 
provisions  for  the  prevention  of  nui- 
sances upon  the  pavements  of  streets, 
that  no  projection  should  be  made  in 
front  of  any  building  over  or  upon  the 
pavement : 

Held,  that  this  enactment  did  not  ap- 
y  to  projections  from  the  front  of  a 
>ui]ding  which  were  too  high  up  to  in- 
terfere   with    free    passage   along  the 
footpath.     Ooldstraw  v.  Ditckworlli.  289 


ply 

bull 


8.  The  plaintiffs  were  owners  of  houses 
abutting  on  a  hij?hway  which  was 
vested  in  the  defendants,  a  local  board 
acting  under  38  &  89  Vict.  c.  65  (Pub- 
lie  Health  Act,  1875),  and  having  the 

{)owers  and  liabilities  of  surveyor  of 
lighways.  The  abstraction  of  salt 
from  a  bed  beneath  them  caused  from 
time  to  time  a  subsidence  of  the  ground 
upon  which  the  houses  and  highway 
were  situate.  The  houses  were  rebuilt 
in  1870  on  timber,  so  that  they  might 
be  raised  by  screw-jacks.  In  1876  the 
surface  of  the  highway  in  front  of 
the  houses  had  subsided  considerably, 
and  the  houses  had  subsided  with  it. 
The  surface  of  the  roadway  remained 
continuous,  so  that  traffic  could  pass 
along  it  as  before:  but  the  roadway 
was  in  a  curved  hollow,  and  at  the  level 
t<^  which  it  had  subsided  was  liable  to 
be  fiooded,  and  in  fact  was  flooded  at 
times,  so  p-s  to  render  traffic  impossible. 
The  defendants  put  materials  on  the 
roadway,  so  as  to  make  the  surface 
immediately  above  the  point  of  the 
lowest  subsidence  about  4  feet  3  inches 
higher  than  it  was  at  the  commence- 
ment of  the  w^ork.  The  plaintiffs,  hav- 
ing had  notice  from  the  defendants, 
raised  their  houses  simultaneously  with 
the  works   to  the   roadway,  and  then 


claimed  under  s.  308  of  the  act,  and 
were  awarded  compensation  for  the 
cost  of  raising  the  houses. 

Having  regard  to  the  obstruction  to 
traffic  caused  by  floods,  the  raising  of 
the  road  was  reasonably  necessary  to 
put  it  in  a  proper  state  for  traffic ;  but, 
excluding  the  consideration  of  floods, 
the  raising  of  the  road  to  the  extent 
described,  thongh  a  reasonable  and 
prudent  act,  was  not  necessary  to  put 
the  road  into  a  proper  state  for  traffic : 

Held,  that  as  the  highway  was  vested 
in  the  defendants,  no  action  of  trespass 
could  have  been  maintained  by  the 
plaintiffs,  even  if  more  materials  had 
been  placed  on  the  road  than  a  sur- 
veyor  of  highwaj's  could  justify,  and 
that  the  plaintiffs  had  no  right  to  have 
the  road  maintained  at  the  level  to 
which  it  accidentally  and  recently 
sank;  and  that  the  works  of  the  de- 
fendants were  not  done  **  in  exercise  of 
any  of  the  powers"  of  the  act  within 
the  terms  of  s.  808 — which  mean  pow- 
ers created  by  the  act,  and  not  simply 
powers  transferred  by  s.  144  from  the 
surveyor  to  the  local  board — but  were 
done,  if  not  strictly  in  pursuance  of 
their  duty  as  surveyors  of  highway's, 
at  all  events  in  exercise  of  such  powers 
as  surveyors  of  highways  have,  and, 
consequently,  that  the  plaintiffs  were 
not  entitled  to  compensation.  Burgee 
v.  Northwich,  etc.  620 

See  Accident,  630. 


HOMICIDE. 
See  Criminal  Law,  603,  506  note. 


HOSPITAL. 
See  Nequqenck,  1,  13  note. 


HUSBAND  AND  WIFE. 

I.  A  husband  who  is  able  and  willing  to 
supply  his  wife  with  necessaries,  and 
who  has  forbidden  her  to  pledge  bis 
credit,  cannot  be  held  liable  for  ucces- 
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saries  bought  by  her;  and  a  trades- 
man, without  notice  of  the  husband's 
prohibition  and  without  having  had 
previous  dealings  with  the  wife  with 
his  assent,  cannot  ninintain  an  action 
against  hitn  fop  the  price  of  articles  of 
female  attire  suitable  to  her  station  in 
life,  and  supplied  to  her  upon  his  credit 
but  without  his  knowledge  or  assent. 
Dd>eiiJiam  v.  Mellon,  352,  361  note. 

2.  The  plaintiff's  husband,  who  married 
her  when  he  was  an  infant  of  about 
seventeen,  agreed  in  writing  shortly 
before  the  marriage,  and  in  considera- 
tion of  the  same  to  assign  all  her  prop- 
erty to  a  trustee  for  her  sole  and 
separate  use.  At  the  time  of  the  mar- 
riage the  plaintiff  was  possessed  of  some 
le4isehold  property  in  her  own  right, 
and  of  other  leasehold  property  in 
trust  for  her  son  by  a  former  mar- 
riage, and  the  defendant  was  her  agent 
appointed  by  her  to  receive  the  rents 
of  the  said  leasehold  property,  and  as 
such  agent  he  received  the  rents  both 
before  and  after  the  last  marriage. 
Immediately  after  the  last  marriage 
the  plaintiff  was  deserted  by  her  hus- 
band, and  she  obtained  a  protection 
order  from  a  police  magistrate,  under 
20  A  21  Vict.  c.  85,  s.  21,  protecting  all 
her  earnings  and  property  acquired 
since  the  desertion.  The  action  was 
brought  by  the  plaintiff  alone  without 
her  husband  (who  was  still  an  infant) 
for  the  rents  received  by  the  defendant 
after  the  marriage.  The  husband  made 
no  claim  to  any  of  the  rents,  but  the 
defendant  having  had  notice  of  the 
marriage,  refused  to  pay  them  to  the 
plaintiff;  and  he  applied  to  stay  the  ac- 
tion until  the  plaintiff  added  a  next 
friend  or  gave  security  for  costs.  This 
application  was  refused  at  chambers, 
and  on  appeal  by  a  divisional  court : 

Held,  th{|it  the  agreement  to  assign 
was  void  as  against  the  infant  husband. 

3.  T/eld,  also,  that  the  protection  order 
did  not  apply,  but  that  the  effect  of 
the  refusal  of  the  court  to  stay  the  ac- 
tion on  the  defendant's  application, 
was  to  give  leave  to  the  plaintiff  to 
sue  alone  without  her  husband,  in  ex- 
ercise of  the  authority  given  to  a  court 
or  judge  by  Order  xvi,  rule  8,  and 
which  might  be  so  exercised  after  ac- 
tion brought,  and  that  therefore  the 
plaintiff  was  entitled  to  sue  alone  and 


to  recover  the   money  received  from 
the  property  of  which  she  was  trustee : 

4.  Held,  however,  by  Lord  Selborne,  L.C., 
and  Baggallay,  L.  J.,  that  tlie  agreement 
to  assign  being  void  against  her  hus- 
band she  could  not  recover  tho  money 
received  from  the  property  which  be- 
longed to  her  absolutely  before  her  last 
marriage ; 

6.  Ileldf  by  Brett,  L.J.,  that  she  could, 
since  the  husband  had  made  no  claim, 
and  therefore  the  defendant,  who  was 
not  defending  by  his  authority,  could 
not  set  up  the  husband's  right  as  an 
answer  to  the  action.  KingnniaH  v. 
Kiugsman.  614 

See  Principal  and  Aobnt,  92,  99  note. 


I. 


ILLEGAL  AGREEMENTS. 

1.  The  plaintiff,  a  broker,  was  employed 
by  the  defendant  to  speculate  for  him 
upon  the  Stock  Exchange:  to  the 
knowledge  of  the  plaintiff  the  defend- 
ant did  not  intend  to  accept  the  stock 
bought  for  him,  or  to  deliver  the  stock 
sold  for  him,  but  expected  that  the 
plaintiff  would  so  arrange  matters  thf>.t 
nothing  but  differences  should  be  pay- 
able by  him ;  the  plaintiff  knew  that 
unless  he  could  arrange  matters  for 
the  defendant  as  the  latter  expected,  the 
defendant  would  be  unable  to  meet  the 
engagements  which  tho  plaintiff  might 
enter  into  for  him.  The  plaintiff  ac- 
cordingly entered  into  contracts  on  be- 
half of  the  defendant,  upon  which  the 
plaintiff  became  personall}'  liable  ;  and 
he  sued  the  defendant  for  indemnity 
against  the  liability  incurred  by  him 
and  for  commission  as  broker: 

Held,  that  the  plaintiff  was  entitled 
to  recover  ;  for  the  employment  of  the 
plaintiff  by  the  defendant  was  not 
against  public  policy,  and  was  not  ille- 
gal at  common  law,  and,  further,  was 
not  in  the  nature  of  a  gaming  and 
wagering  contract  against  the  provi- 
sions of  8  &  9  Vict.  c.  109,  a.  18. 
Tluxcker  v.  Hardg.  117,  128  note. 
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INDICTMENT. 

See  Criminal  Law,  130,  142  note;  408, 

482  noU, 


INFANT, 

1.  By  order  of  a  Vice-Chancellor  inden- 
tures of  settlement  were  directed  to  be 
executed  by  a  married  woman  who  was 
an  infant  This  court  allowed  the  cer- 
titicate  of  acknowledgment  under  3  <fe 
4  Wra.  4,  c.  74,  8.  84,  to  be  varied  by 
omitting  the  words  "  of  full  age."  Mat- 
ter of  Lacey.  538 

See  Criminal  Law,  1 62. 
Husband  and  Wife,  514. 


INJUNCTION. 
See  Master  and  Servant,  649,  669  note. 


INSURANCE,  FIRE. 

1.'  A  policy  of  fire  insurance  is  a  contract 
of  indemnity,  and  upon  payment  of  the 
amount  of  loss  the  insurer  is  entitled 
to  be  put  into  the  place  of  the  assured ; 
and  if  at  a  subsequent  time  the  assured 
receives  compensation  from  other 
sourc&s  for  the  loss  sustained  by  him, 
the  insurer  is  entitled  to  recover  from 
the  assured  any  sum  which  he  may  have 
received  in  excess  of  the  loss  actually 
sust^ned  by  him.     Darrdl  v.  Tibbettn, 

464 

2.  An  insurance  company  granted  a  fire 
policy  to  S.,  and  during  the  currency 
of  the  policy  S.'s  wife  feloniously  burnt 
the  property  insured.  The  company, 
not  admitting  any  claim  on  the  policy, 
brought  an  action  against  S.  and  his 
wife  for  the  damage  done  by  the  act  of 
the  wife: 

Held,  First,  that  the  action  could  not 
be  maintained,  as  the  insurer  has  no 
rights  other  than  those  of  his  assured, 
and  can  enforce  those  only  in  his  name 
after  admitting  the  claim  on  the  policy. 
Secondly,  that  the  action  for  the  felony 


if  it  were  maintainable  was  maintain- 
able without  showing  that  the  felon 
had  been  prosecuted. 

3.  Semble,  that  a  felonious  burning  by  the 
wife  of  thc^ssured,  without  his  privity, 
is  covered  by  the  ordinary  fire  policy. 
Midland,  etc.,  v.  Smith,  710 


INSURANCE,   LIFE. 

W.  effected  an  insurance  with  the  de- 
fendants against  accidental  injury,  and 
by  the  terms  of  the  policy  the  defend- 
ants agreed  to  pay  the  amount  insured 
to  W.'s  l^al  representatives,  should  he 
sustain  "  any  personal  injury  caused 
by  accidental,  external,  and  visible 
means,"  and  the  direct  effect  of  such 
injury  should  occasion  his  death.  The 
policy  also  contained  a  proviso  that 
the  insurance  should  not  extend  *'to 
any  injury  caused  by  or  arising  from 
natural  disease  or  weakness  or  exhaus- 
tion consequent  upon  disease."  During 
the  time  the  policy  was  in  force,  and 
whilst  he  was  crossing  and  fording  a 
stream,  W.  was  seized  with  an  epileptic 
fit  and  fell  into  the  stream,  and  was 
there  drowned  whilst  suffering  from 
the  fit,  but  he  did  not  sustain  any  per- 
sonal injury  to  occasion  death  other 
than  drowning : 

Heldy  that  W.*s  death  was  occasioned 
by  an  injury  within  the  risk  covered 
by  the  policy,  and  to  which  the  proviso 
did  not  apply.  Wimpear  v.  Accident- 
al, etc.  488,  491  noU. 


1, 


INSURANCE,  MARINE. 

The  plaintiffs  chartered  the  ship  Edgar 
to  C.  by  charterparty  in  which  it  was 
agreed  that  the  ship  after  completing 
intermediate  employment  (which  she 
was  to  be  at  liberty  to  take)  should 
proceed  to  Galatz  for  orders  to  load 
there,  <frc.,  and  being  so  loaded  proceed 
to  Malta  for  orders.  Upon  the  margin 
of  the"  charterparty  were  the  words, 
"  In  the  event  of  war,  blockade,  or  pro- 
hibition of  export  preventing  loading, 
this  charterparty  to  be  cancelled."  The 
})laintiffs  then  effected  a  policy  with 
the  defendants  for  the  insurance  of  the 
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freight  of  the  ship  against  perils  of  the 
seas,  restraint  of  princes,  <bc.  The  Ed- 
gar sailed  for  Genoa  under  the  char- 
terparty  on  the  Ist  of  May,  1877,  war 
having  been  declared  by  Russia  against 
Turliey  on  the  24th  of  April.  iJefore 
her  arrival  at  Genoa,  the  plaintiffs  as- 
certained that  Russia  had  closed  the 
ports  of  loading  mentioned  in  the  char- 
terparty.  The  Edgar,  however,  dis- 
charged her  cargo  and  took  in  ballast 
at  Genoa  and  sailed  for  Constantinople, 
and  upon  her  arrival  there  on  the  28th 
of  May,  found  that  the  loading  ports- 
were  closed,  and  that  there  was  no  rea- 
sonable probability  of  their  being  open 
in  time  for  her  to  load  her  chartered 
cargo.  She  therefore  did  not  proceed 
further  towards  Galatz,  but  obtained  a 
homeward  cargo  at  a  freight  less  than 
that  stipulated  for  by  the  charterpartj'. 
In  an  action  upon  the  policy : 

HekU  by  the  majority  of  the  court 
(Cockburn,  C.  J.,  and  Manisty,  J.,  Lush, 
J.,  dissenting),  that  the  plaintiffs  could 
not  recover,  for  according  to  the  true 
construction  of  the  charterparty  the 
act  of  closing  the  ports  by  the  Russian 
government  was  a  prohibition  of  ex- 
port preventing  loading,  and  that  upon 
the  happening  of  that  event  the  char- 
terparty came  to  an  end — without  any 
election  by  either  party. 

2.  By  Lush,  J.,  dissenting,  that  the  effect 
of  the  memorandum  in  the  margin  was 
to  make  the  charterparty  voidable  only 
at  the  option  of  either  party,  that 
neither  part}'  having  elected  to  avoid 
it  the  charterparty  continued  in  force 
up  to  the  time  when  the  loading  be- 
came Impracticable,  and  that  the  plain- 
tiffs had  sustained  such  a  loss  of  the 
chartered  freight  as  to  entitle  them  to 
recover.    Adafnsony.Newcculle^etc.     21 

8.  A  policy  of  marine  Insurance  on  ship 
effected  with  a  mutual  insurance  com- 
pany incorporated  certain  by-laws  of 
the  company  Indorsed  thereon.  The 
policy  {inter  alia)  expressed  It  to  be 
thereby  declared  that  the  acts  of  the 
assurer  or  assured  In  recovering,  sav- 
ing, or  preserving  the  property  insured 
should  not  be  considered  a  waiver  or 
acceptance  of  abandonmenU  One  of 
the  by-laws  provided  that,  in  the  event 
of  any  ship  being  stranded  or  damaged 
and  not  taken  Into  a  place  of  safety,  it 
should  be  lawful  for  the  directoi*s  of  the 
company  to  use  every  possible  means  in 
their  power  to  procure  the  safety  of  the 


said  ship,  the  owner  bearing  his  })ro. 
portion  of  the  expense  Incurred ;  and 
that  no  acts  of  the  company  or  its 
agents  under  or  in  pursuance  of  the 
power  thereby  reserved  to  the  c<>m- 
pany  should  be  deemed,  or  taken  to  be, 
an  acceptance  or  recognition  of  any 
abandonment  of  which  the  assured 
might  have  given  notice  .to  such  com- 
pany, and  the  company  under  any  cir- 
cumstances should  only  pay  for  the 
absolute  damage  caused  by  the  perils 
insured  against,  wlv^ch  was  In  no  case 
to  exceed  the  sum  Insured : 

Neld,  by  Lush,  J.,  on  further  consid- 
eration, that  the  effect  of  the  by-law 
was  not  to  exclude  a  constructive  total 
loss,  but  tliat  It  contemplated  a  partial 
loss  only,  and  was  Intended  to  deprive 
the  assured  of  the  right  he  would  oth- 
erwise have  to  claim  extraordinary 
expenditure  by  way  of-  salvage  or 
otherwise  in  addition  to  the  cost  of 
repairs.    Forwoody.Northem^  etc.    174 

A  policy  of  marine  Insurance  was 
effected  with  English  underwriters  by 
an  English  merchant  upon  goods  ship- 
ped in  a  French  ship,  and  it  was  thereby 
provided  that  general  average  was  to 
be  payable  as  per  judicial  foreign  state- 
ment. The  ship  was  damaged  by  a 
collision  and  put  into  port  for  repairs, 
the  cargo,  however,  being  uninjured. 
The  master,  not  having  funds  to  do  the 
necessary  repairs,  gave  a  bottomry- 
bond  on  ship,  freight  and  cargo.  The 
ship  and  freight  proving  Insumclent  to 
satisfy  the  bond,  the  assured  had  to 
pay  the  deficiency  in  order  to  obtain 
possession  of  his  goods : 

Ueld^  that  the  policy  was  not  to  be 
construed  according  to  French  law, 
except  so  far  as  the  parties  had  ex- 
pressly stipulated  that  it  should  be, 
and  that  there  being  no  loss  by  perils 
of  the  sea  according  to  English  law,  the 
assured  could  not  recover  from  the 
underwriters  the  amount  which  he  had 
paid  as  above-mentioned.  Greer  v. 
roolei  287 

Where  a  vessel  goes  into  a  port  of 
refuge,  in  consequence  of  an  injury  to 
her  which  is  itself  the  subject  of  gen- 
eral average,  the  expenses  of  ware- 
housing and  reloading  goods  necessarily 
unloaded  for  the  purpose  of  repairing 
the  Injur}',  and  expenses  incurred  for 
piloUM^e  and  other  charges  on  the  vessel 
leaving  the  i>ort,  are  also  the  subject  of 
general  average. 
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6.  So  held,  affirming  the  judgment  of  the 
majority  of  the  Queen's  Bench  Divi- 
eion.     Atwood  v.  Sellar.  298 

7.  A  policy  of  marine  insurance  on  cargo 
contained  the  usual  warranty  against 
average  unless  tiic  ship  were  stranded. 
The  place  of  discharge  was  in  a  tidal 
harbor,  wliere  vessels  of  the  size  of  the 
ship  in  question  can  only  get  to  the 
()uay  to  unload  during  high  spring 
tides.  A  ship  arriving  in  the  port  is 
brought  towards  the  quay  as  soon  as  in 
the  pilot's  judgment  there  will  he  water 
enough  to  float  her  there,  and,  if  in  the 
course  of  getting  her  to  the  quay  the 
depth  of  water  proves  insufficient,  she 
takes  the  ground  to  wait  until  the  next 
tide  admits  of  her  being  floated  further. 
The  ship  in  question  was  in  the  course 
of  being  brought  to  the  qua)',  but  it 
was  found  that  she  could  not  get  within 
twenty  feet  of  it,  and  consequently  she 
was  left  where  she  was  to  await  a 
higher  tide.  As  the  tide  receded  and 
she  settled  down,  instead  of  resting  on 
an  even  keel  she  pitched  by  the  head 
into  a  hole,  and  remained  in  such  a 
position  as  to  cause  her  timbers  to  be 
strained,  by  reason  whereof  she  made 
water  and  damage  resulted  to  the  cai^o. 
It  afterwards  appeared  that  there  was 
an  elevation  in  the  bottom  of  the  har- 
bor, a  small  bank  having  been  formed 
parallel  with  the  quay,  and  a  hole  be- 
side it  into  which  the  vessel  had 
pitched.  This  state  of  things  had  been 
caused  by  the  paddles  of  steamers  leav- 
ing the  harbor  at  low  tide,  and  its 
existence  had  not  been  found  out  pre- 
viously to  the  accident :  . 

HeU^  that  the  t-aking  of  the  ground 
by  the  vessel  was  under  circumstances 
of  such  an  accidental  and  unforeseen 
character  as  not  to  bo  in  the  ordinary 
course  of  navigation  and  to  amount  to 
a  "stranding."     Ijeichford  v.  Oldham. 

455 

8.  The  explosion  of  the  boiler  of  a  steamer 
is  a  peril  insured  against  by  et  marine 
policy  in  the  ordinary  form. 

9.  A  steamer  insured  by  a  time  policy 
became  a  wreck,  by  reason  of  the  explo- 
sion of  her  boiler  in  ordinary  weather 
under  ordinary  pressure  of  steam.  The 
causa  sine  qua  non  of  the  explosion  was 
that  the  boiler  had  become,  from  exter- 
nal and  internal  corrosion  by  bilge 
water  and  "  scale,"  too  thin  to  resist 


the  steam.  The  corrosion  might  have 
been  discovered,  and  in  some  measure 
prevented,  by  ordinary  care : 

Jlrld,  affirming  the  judgment  of  Bag- 
galla}',  L.J.,  that  though  unseaworthi- 
ness was  a  catua  tine  qua  uoh  of  the 
loss,  the  explosion  was  a  proximate 
cause,  and  a  peril  insured  against. 
West  India f  eic,  v.  Jlotne,  etc.  49i 

10.  The  concealment  by  llie  assured  at 
the  time  of  effecting  a  marine  policy 
of  insurance  of  a  fact  which  is  material 
to  enable  a  rational  underwriter,  gov- 
erning himself  by  the  principles  on 
which  underwriters  in  practice  act,  to 
judge  whether  he  shall  accept  the  risk 
at  all,  or  at  what  rate,  will  vitiate  the 
policy,  although  the  fact  may  not  be 
luaterial  with  regard  to  the  risk  iu- 
Bured. 

11.  The  defendants  effected  with  the 
plaintiff,  a  Lloyd's  underwriter,  a  series 
of  open  policies  for  certain  specified 
sums  to  cover  shipments  to  be  declared 
and  valued  as  interest  might  appear. 
The  policies  were  effected  at  different 
dates,  and  were  to  succeed  each  other 
in  the  order  of  date.  The  value  of 
the  siiipments  were  declared  at  consid- 
erably less  than  their  real  value,  so 
that  when  the  later  policies  were 
effected  the  earlier  policies  were  in  fact 
more  exhausted  than  the}'  would  ap- 
pear to  be  from  the  declarations.  The 
undervaluation  of  the  shipments  wa^ 
systematically  and  fraudulently  made 
by  the  defendants,  and  the  fact  that 
they  had  been  so  undervalued  was  con- 
cealed from  the  plaintiff  when  he 
underwrote  the  later  policies : 

Held,  that,  under  these  circumstances, 
a  jury  would  be  justified  in  finding 
that  the  concealment  was  of  a  fact  of 
which  it  was  material  that  tlie  plain- 
tiff should  have  been  informed,  in  order 
to  guide  him  in  deciding  whether  he 
would  underwrite  these  later  policies 
or  not  or  at  what  rate ;  and  that  on  the 
jury  so  finding  the  plaintiff  was  enti- 
tled to  have  such  later  policies  set  aside 
and  cancelled.     Rivaz  v.  Oerusfi.     577 

12.  The  plaintiffs,  nnderwriters,  granted 
to  the  defendants  valued  policies  of  in- 
surance, including  war  risks,  on  a  cargo 
of  a  United  States  merchant  shi(). 
Such  carg:o  during  the  insured  voyag« 
was  totally  destroyed  by  the  Alabama, 
a  cruiser  of  tite  Confederate  States  tlien 
at    war    with   the    United   States    of 
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AmericA;  and  the  plaintiffs  paid  to 
the  defendantt),  ns  and  for  an  actual  to- 
tal loss,  the  amounts  named  in  the  poli- 
cies, but  the  real  value  of  the  cargo  ex- 
ceeded tlie  sum  so  paid. 

The  loss  of  this  cargo  formed  one  of 
the  items  of  claims  made  by  tiie  United 
States  against  Great  Britain,  in  respect 
of  the  damage  done  by  the  Alabama 
and  other  Confederate  cruisers,  which 
was  referred  to  arbitration,  and  re- 
sulted in  an  award  under  which  Great 
Britain  paid  the  sum  awarded  for  com- 
pensation to  the  U'uited  States.  Af- 
terwards the  United  States  passed  an 
act  of  Congress  for  constituting  a  court 
for  the  distribution  of  this  sum  amongst 
its  subjects  who  had  been  injured  and 
whoso  claims  should  be  allowed  by 
that  court  under  the  provisions  of  such 
act,  by  which  it  was  declared  in  effect 
that  no  claim  should  be  allowed  for 
which  the  party  injured  had  received 
compensation  from  any  insurer;  but 
that  if  such  compensation  should  not 
be  equal  to  the  loss  actually  suffered, 
allowance  might  be  made  for  the  differ- 
ence ;  and  that  no  claim  should  be  al- 
lowed by  or  on  behalf  of  any  insurer, 
either  in  his  own  right  or  of  tliat  of  the 
party  insured. 

The  defendants  claimed  in  such  court 
and  received  a  sum  out  of  such  com- 
pensation-money for  so  much  of  their 
loss  as  exceeded  the  sum  insured.  The 
plaintiffs,  having  paid  for  a  total  loss, 
sued  the  defendants  for  the  compen- 
sation-money they  had  so  received: 

Held  (Baggallay,  L.J.,  dissenting), 
that  this  money  was  no  part  of  the 
salvage,  but  was  given  to  the  defend- 
ants under  the  act  of  Congress  as  a 
pure  gift,  and  that  therefore  the  plain- 
tiffs were  not  entitled  to  recover  it 
Burnand  v.  Jiodocanachi.  736 

• 

18.  The  plaintiffs  were  the  owners  of  a 
steamship  named  the  P.,  which  was 
chartered  to  tiie  Commissioners  of  the 
Admiralty  for  transport  service  for 
three  months  certain  at  an  agreed 
freight,  whicli  was  not  to  be  payable  in 
the  event  of  the  steamship  becoming 
unseaworthy  or  unlit  to  perform  the 
service  for  which  she  was  chartered. 
One  month's  freight  was  to  be  paid  to 
the  plaintiffs  in  advance.  The  jilain- 
tiffs  effected  with  tiie  defendants  a 
policj'  of  insurance  in  the  ordinary 
form  upon  freight. 
The  P.  sailed  under  the  charter  to  the 

29  Eng.  Hkp.  104 


admiralty  with  troops  for  South  Africa, 
and  soon  after  the  expiration  of  the  first 
month  of  the  period  for  which  she  was 
chartered  she  struck  on  a  rock,  and 
was  so  damaged  as  to  become  unsea- 
worthy and  unfit  to  perform  the  ser- 
vice for  which  she  had  been  chartered. 
She  was  thereupon  discharged  from  the 
service  of  the  admiralty  : 

Bekt,  that  the  plaintiffs  could  not 
recover  from  the  defendants  the  re?>i- 
due  of  the  freight,  which  the  P.  would 
have  earned  daring  the  time  covered 
by  the  policy.     Inmaii,  eU.,  v.  BiscJioff. 

747 


INTENT. 

See  Criminal  Law,  283. 
Trespass,  384. 


INTERNATIONAL  LAW. 


See  Insurance,  M.\rine,  21,  287. 


J. 


JUDGE. 

1.  Bv  a  local  act  for  the  improvement  of 
a  l)orough  the  corporation  was  made 
the  authoritj'  for  the  execution  of  the 
act,  with  power  to  direct  prosecutions 
for  this  purpose.  An  information  for 
an  offence  under  the  act  having  been 
preferred  by  an  officer  on  behalf  of  the 
corporation,  a  summons  was  issued 
upon  it  by  a  justice,  who  was  also  an 
alderman  ancf  member  of  the  corpora- 
tion, but  came  on  for  hearing  before 
justices,  none  of  whom  were  connected 
with  the  corporation : 

//fW,  notwithstanding,  that  such  jus- 
tices could  not  proceed  with  the  hearing 
of  the  summons,  for  it  had  been  issued 
by  one  who  was  virtually  prosecutor. 
Qiieen  v.  Gibbon.  545 

See  DisQUALiFicvTioN,  61,  S26,  330  note. 
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JURISDICTION. 

See  Admiralty,  642. 

Criminal  Law,  67,  91  note. 
DiSQUALiFicATioTT,  61,  826,  330  note. 
Former  Suit,  634. 


JUSTICE  OF  THE  PEACE. 
See  Criminal  Law,  130,  142  note. 


L. 


LANDLORD  AND  TENANT. 

1.  By  articles  of  agreement  not  under  seal 
the  plaintiff  agreed  to  grant  to  the  de- 
fendant a  lease  at  a  certain  rent  for 
ninety-nine  years  of  a  piece  of  land  so 
soon  as  the  latter  should  have  erected 
upon  it  a  messuage,  and  the  defendant 
undertook  until  the  execution  of  the 
lease  to  *'  hold  the  said  piece  of  land 
and  other  the  premises  at  the  rent  and 
subject  to  the  conditions  to  be  con- 
tained" in  the  lease.  The  defendant 
never  entered  upon  or  took  possession 
of  the  piece  of  land : 

Held,  that  although  the  articles  of 
agreement  did  not  operate  as  a  demise, 
yet  the  defendant  by  a  collateral  con- 
tract to  the  intended  lease  had  under- 
taken to  pay  the  amount  of  the  rent, 
and  that  it  was  immaterial  that  he  had 
never  entered  upon  possession  of  the 
land.     Adams  v.  Eaggev,      81,  34  note. 

2.  An  agreement  that,  if  the  tenant  will 
continue  to  pay  his  rent  in  full  without 
any  deduction  in  respect  of  landlord's 
property  tax  paid  by  him,  the  landlord 
will  repay  to  the  tenant  all  sums  which 
he  has  paid  or  shall  pay  for  the  land- 
lord's property  tax  is  not  invalid  as 
being  contrary  to  the  provisions  of  5  <fe 
6  Vict.  c.  35.     Lamb  v.  Breweier.        63 

3.  The  defendant  was  owner  of  a  house, 
which  he  let  out  in  floors  to  separate 
tenants.  The  plaintiffs  became  ten- 
ants of  the  ground  floor  and  basement 
under  a  lease,  by  which  the  defendant 
covenanted  that  the  plaintifls  might 
*'  peaceably  hold  and  enjoy  the  demised 
jjreraiscs  during  the  term  without  any 
interruption   by  €he  defendant.''    The 


different  floors  were  supplied  with 
water  by  a  cistern  at  the  top  of  the 
house,  and  the  water  was  distributed 
by  a  main  pipe  connected  with  the 
cistern,  each  floor  having  a  separate 
branch  inserted  in  the  main  pipe.  The 
defendant  paid  the  water  rate,  receiv- 
ing from  the  plaintiffs  one  half  of  the 
amount  so  paid,  and  the  cistern  was 
not  demised  to  any  one  of  the  tenants. 
In  consequence  of  the  bursting  of  the 
branch  service  pipe  supplying  the  first 
floor,  a  quantity  of  water  flowed  intfj 
the  basement  and  injured  the  plaintiffs' 
goods.  At  the  trial  the  jury  found 
that  the  branch  pipe  was  reasonably  tit 
and  proper  for  the  purpose  for  which 
it  had  been  fixed,  and  that  the  defend- 
ant had  not  been  guilty  of  any  negli- 
gence in  keeping  and  maintaining  it: 

Hdd^  affirming  the  judgment  of  Field, 
J.,  that  under  the  circumstances  there 
had  been  no  breach  of  the  defendant's 
covenant  for  quiet  enjoyment,  and  that 
as  the  water  had  been  stored  in  the 
cistern  for  the  beneflt  of  the  plaintiffs 
as  well  as  of  the  other  tenants,  the  doc- 
trine laid  down  in  Riffande  v.  Fletcher 
(Law  Rep..  3  H.  L.,  330)  did  not  apply. 
Andereon  v.  Oppenhetnier.  480, 487  fio/<. 

When  a  lessee  sublets  and  afterwards 
becomes  bankrupt,  and  his  trustee,  un- 
der 8.  23  of  the  Bankruptcy  Act,  1869, 
and  under  an  order  of  the  Court  of 
Bankruptcy,  disclaims  the  lessee's  in- 
ter&st  in  the  premises,  the  lessor  is 
entitled  to  eject  the  sub-tenant. 

Lessee  for  a  term  of  years  by  deed 
demised  part  of  the  premises  for  a 
shorter  term,  and  the  sub-lessee  en- 
tered into  possession.  The  lessee  after- 
wards liquidated  by  arrangement  under 
the  Bankruptcy  Act,  1869,  and  his 
trustee,  under  an  order  of  the  Court  of 
Bankruptcy,  disclaimed  the  lessee's  in- 
terest in  the  premises.  Notice  of  the 
application  to  the  court  for  leave  to 
disclaim  was  given  to  the  sub-lessee 
within  a  reasonable  time  before  the 
order  was  made.  The'  lessor  having 
brought  an  action  to  recover  possession 
of  the  part  of  the  premises  demised  to 
the  sub-lessee  as  from  the  date  of  the 
appointment  of  the  trustee: 

Held,  by  Mathew,  J.,  that  the  lessor 
was  entitled  to  recover  possession. 
Smalieif  v.  Hardinge.  666 

See  Waste,  362,  866  note. 
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LEASE. 
See  Landlord  and  Tenant,  81,  34  tvote. 


LEGACY. 
See  Wills,  648,  644  noU. 


LETTERS. 
See  Agreements,  341,  347  note. 


LEX  LOCI. 
See  Insurance,  Marine,  287. 


LIBEL. 
See  Pleadings,  310,  313  iwte. 


LIEN. 
See  Attorneys,  727,  730  mte. 


LIFE  ESTATE. 
See  Waste,  362,  366  note. 


LIGHT. 
See  Easements,  35. 


LIMITATIONS,  STATUTE  OF. 

1.  The  effect  of  an  order  of  foreclosure 
absolute  obtained  by  a  legal  mortgagee 
is  to  vest  the  ownership  and  beneficial 


title  to  the  mortgaged  land  for  the 
first  time  in  the  mortsragee ;  so  that  an 
action,  brought  within  twenty  years 
next  after  the  order  of  foreclosure,  by 
the  mortgagee  to  recover  possession  of 
such  land,  was  held,  since  the  Judica- 
ture Act,  1873,  to  be  not  barred  by 
the  Statutes  of  Limitations  (8  <&  4 
Wm.  4.  c.  27,  and  1  Vict.  c.  28). 
although  more  than  twenty  years  had 
elapsed  since  the  legal  estate  in  the 
land  had  been  conveyed  to  the  mort- 
gagee, and  since  the  last  payment  of 
principal  or  interest  secured  by  the 
mortgage.     Heath,  v.  Pttgh,  660 


LUNATIC. 

See  Criminal  Law,  283. 

Principal  and  Agent,  92,  99  noU, 


M. 


MAGISTRATES. 


1.  Warrant  executed  in  another  county 
without  being  backed.  Queen  v.  Gump- 
ion,  335,  340  note. 

See  Criminal  La.w,  130,  142  note. 


MALICIOUS  PROSECUTION. 
See  Corporations,  621,  623  note. 


MANSLAUGHTER. 
See  Criminal  Law,  503,  506  note. 


MARRIED  WOMEN. 

See  Husband  and  Wife,  852,  861  note. 
Lnpant,  638. 
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MASTER  AND  SERVANT. 

1.  A  weaver,  a  woman  subject  to  the  pro- 
visions of  the  Factory  Acts,  was  em- 
plo3*ed  at  a  mill  in  which  amongst  the 
rules  were  rule  1 5,  that  no  person  shall 
leave  his  or  her  work  without  giving 
fourteen  days*  previous  notice,  such  no- 
tice to  be  given  on  a  Saturday,  and 
rule  16,  that  any  person  leaving  with- 
out giving  such  notice  "shall  forfeit 
all  wages  then  due,  or  earned,  or  un- 
])aid."  She  was  paid  by  the  piece,  and 
all  work  done  was  booked  up  at  three 
o'clock  on  the  Wednesday  afternoon  in 
each  week,  and  paid  for  on  the  follow- 
ing Saturday,  all  work  booked  after 
three  o'clock  on  the  Wednesday  after- 
noon being  carried  forward  to  the  fol- 
lowing week.  She  left  the  mill  before 
tiiree  o'clock  on  a  Wednesday  after- 
noon without  giving  the  required  no- 
tice, having  previously  carried  in  and 
had  booked  certain  work  which  she 
had  completed.  On  the  following  Sat- 
urday she  applied  for  the  wages  due  at 
tlie  time  she  left  and  when  she  had 
completed  her  work,  but  payment  was 
refused  on  the  ground  that  the  same 
were  forfeited  by  rules  15  and  16.  No 
claim  was,  however,  made  for  damage 
sustained  by  the  employer. 

The  11th  section  of  the  Employers 
and  Workmen  Act,  1875,  enacts  that 
*•  in  the  case  of  a  child,  young  person, 
or  woman,  subject  to  the  provisions  of 
tiie  Factory  Acts,  any  forfeiture  on  the 
ground  of  absence  or  leaving  work 
shall  not  be  deducted  from  or  set  off 
against  a  claim  for  wages  or  other  sum 
due  for  work  done  before  such  absence 
or  leaving  work,  except  to  the  amount 
of  the  damage,  if  any,  which  the  em- 
ployer may  have  sustained  by  reason  of 
such  absence  or  leaving  work": 

Heldy  that  the  above  facts  did  not 
show  a  weekly  hiring  at  weekly  wages, 
but  showed  that  the  price  for  the  work 
done  and  booked  when  the  weaver  left 
on  the  Wednesday  was  then  earned  and 
due,  though  not  then  payable,  and  that 
the  same  would  have  oeen  forfeited  by 
rules  15  and  16,  but  that  as  there  was 
no  damage  and  the  weaver  was  a  woman 
subject  to  the  Factory  Acts  she  was 
protected  by  the  said  11th  section,  and 
could  not  be  deprived  of  what  she  had 
so   earned.       Warburlon   v.   Hcificorth. 

487 

2.  By  the  Employers  and  Workmen  Act, 
1875  (38  &  39  Vict.  c.  90),  s.  4,  "a  dis- 


pute under  this  act  between  an  em- 
ployer and  a  workman  may  be  heard 
and  determined  by  a  court  of  summary 
jurisdiction,  and  such  court,  for  the  par- 
poses  of  this  act,  shall  be  deemed  to  be 
a  court  of  civil  jurisdiction  "  limited  to 
£  1 0.  By  8. 1 0,  "  In  this  act  the  expres- 
sion 'workman,'  .  .  .  means  any  per- 
son who,  bein^  a  laborer,  servant 
in  husbandry,  journeyman,  artificer, 
handicraftsman,  miner,  or  otherwise  en- 
gaged in  manual  labor,  .  .  .  has  en- 
tered into  or  works  under  a  contract 
with  an  employer,  whether  the  contract 
be  ...  a  contract  of  service  or  a  con- 
tract personally  to  execute  any  work 
or  labor." 

The  expression  "court  of  summary 
jurisdiction  "  means  {itUtr  alia)  a  stipen- 
diary magistrate: 

/y^/rf,  that  a  potter's  printer,  under  a 
contract  with  his  employers  to  do  work 
in  which  he  was  assisted  by  "trans- 
ferrers "  whom  he  himself  engaged  and 
paid,  was  a  "  workman  "  withm  the  act, 
and  liable  in  proceedings  before  a 
magistrate  to  pay  damages  for  a  breach 
of  his  contract  with  nis  employers, 
caused  by  his  transferrers'  refusal  to  do 
the  work,  although  he  was  ready  and 
willing  to  do  it.     Oraiftger  v.  Aywdey. 

555 

3.  An  action  lies  against  a  third  person 
who  maliciously  induces  anotlier  to 
break  his  contract  of  exclusive  personal 
service  with  an  employer  which  there- 
by would  naturally  cause,  and  did  in 
fact  cause,  an  injury  to  such  emplojer, 
although  the  relation  of  master  and 
servant  may  not  strictly  exist  between 
the  employer  and  employed. 

So  held  by  Lord  Selbome,  L.C.,  and 
Brett,  L.J.,  affirming  tlie  decision  of 
the  majority  of  the  judges  in  Lumley 
V.  Gye{2  E.  &  B.,  216  ;  22  L.  J.  (Q.B.), 
463),  Lord  Coleridge,  C.J.,  dissentient. 

4.  Where  in  such  an  action  the  employed 
was  also  a  defendant,  but  as  against  him 
the  plaintiff  claimed  only  an  injunctiou 
and  not  damages,  it  was  held  that  dam- 
ages might,  in  the  discretion  of  the 
court,  be  given  under  Lord  Cairns' 
Act  (21  &  22  Vict.  c.  27),  and  that  the 
jury,  therefore,  should  be  directed  by 
the  judge,  in  the  event  of  a  verdict  for 
the  plaintiff,  to  find  such  damages  as 
should  be  awarded ;  first,  if  the  court 
should  think  it  a  proper  case  both  for 
injunction  and  damages ;  and  secondly, 
if  the  court  should  think  it  a  proper 
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case  for  damages  only,  and  not  also  for 
an  injunction.     Bowm  v.  Hall.       649, 

659  noU. 

See  Water  and  Watercourses,  646. 


MILITARY. 

1.  Under  the  Volunteer  Act,  1863  (26  <k 
27  Vict.  c.  66),  8.  21,  subs.  1,  2,  the  or- 
dinary commanding  officer  of  a  volun- 
teer corps,  which  forms  part  of  an  ad- 
ministrative battalion,  is  authorized  to 
dismiss  a  member  from  the  corps  for 
breach  of  discipline,  although  the  corps 
is  at  the  time  assembled  in  camp  with 
the  rest  of  the  administrative  battalion 
under  the  general  command  of  the  bat- 
talion commander.     Tombs  v.  MagrcUh. 

463 


MINES. 
See  Support,  242,  246  note. 


MISDEMEANORS. 


See  Criminal  Law,  408,  482  note. 


MISTAKE. 

1.  The  plaintiff,  by  mistake,  paid  to  the 
defendants,  who  were  owners  of  the 
tithes  of  a  parish,  tithe  rent-charge  in 
respect  of  lands  not  in  his  occupation. 
The  plaintitf  did  not  discover  the  mis- 
take until  the  two  years  limited  by  6 
<&  7  Wm.  4,  c.  71,  for  the  recovery  of  a 
tithe  rent-charge  had  expired  and  the 
defendants  had  lost  their  remedy  for 
the  arrears  against  the  lands  actually 
chargeable : 

Held,  that  there  was  no  duty  cast  on 
the  plaintiff  in  relation  to  the  defend- 
ants which  made  his  delay  in  discover- 
ing the  mistake  laches  on  his  part; 
and  that  he  was  entitled  to  recover 
back  the  amount  paid  as  money  paid 
under  a  mistake  of  fact.  Dnrrant  v. 
Ecdeniastical,  etc.  588,  590  note. 


MONEY  PAID. 
See  Mistake,  688,  690  note. 


MORTGAGE. 

See  Chattel  Mortgage. 

Limitations,  Statute  of,  660. 


MOTIVE. 
See  Trespass,  384. 

MUNICIPAL  CORPORATIONS. 

1.  A  structure  within  the  metropolis  hav- 
ing been  surveyed  by  the  £oard  of 
Works  under  18  &  19  Vict.  c.  122, 
ss.  69,  73,  an  order  was  made  by  a 
magistrate  for  the  owner  to  take  down 
or  otherwise  secure  the  party  walls. 
Upon  his  default  the  board  themselves 
executed  the  works  and  took  out  a 
summons  against  the  owner  for  the  ex- 
penses incurred: 

Ueldy  first,  that  upon  the  hearing  of 
such  summons  the  owner  could  not  ob- 
ject to  his  being  made  liable  for  ex- 
penses actually  incurred,  by  merely 
showing  that  they  included  items 
which  were  in  excess  of  the  market 
price  of  labor  and  materials  at  the  date 
of  the  execution  of  tlie  works.  Sec- 
ondly, that  he  could  not  require  that 
the  other  owners  of  the  party  walls 
should  be  summoned  in  order  that  the 
expenses  might  be  distributed  among 
them.     D^tenJiam  v.  Metropolitany  etc, 

514 

2.  The  chief  constable  of  a  borough  hav- 
ing, by  the  direction  of  borough  magis- 
trates, laid  an  information  against  a 
person  for  conspiracy,  an  action  for 
malicious  prosecution  was  brought  by 
such  person  against  him  and  a  verdict 
recovered  for  £200 : 

Held,  that  it  was  not  competent  to 
the  town  council  to  order  payment  of 
the  chief  constable's  costs  out  of  the 
borough  fund  or  rate  under  5  A  6  Wm. 
4,  c.  76,  s.  82.     Queeii  v.  Mayor,  etc. 

526,  529  note. 

See  Officers,  407. 
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NEGLIGENCE. 

1.  The  defendants,  under  the  powers 
g:iven  them  by  the  Metropolitan  l^oor 
Act,  1867,  built  a  hospital  which  they 
used  for  patients  suffering  from  infec- 
tious diseases.  In  an  action  by  adjacent 
landowners  the  jury  found  that  the 
hospital  was  a  nuisance  to  such  Iand> 
owners: 

Held,  by  Pollock,  B.,  first,  that  the 
act  did  not  make  the  defendants  mere 
irresponsible  ag^ents  to  carry  out  the 
orders  of  the  Local  Government  Board 
so  as  to  exempt  them  from  liability. 

2.  Secondly,  that  they  were  not  exempt 
on  the  ground  that  they  acted  bona 
fide  in  the  discharge  of  a  duty  cast  on 
them  by  the  act.  HiH  v.  Mafiagern, 
etc.  1,  13  itoie. 

8.  Tlie  defendant  was  possessed  of  a  trac- 
tion engine,  which  was  propelled  by 
steam  power.  Whilst  it  was  being 
driven  by  the  defendant's  servants 
along  a  highway,  some  sparks  escap- 
ing from  it  set  fire  to  a  stack  of  hay 
of  t-iie  plaintiffs  standing  on  a  neighbor- 
ing farm.  The  engine  was  constructed 
in  conformity  with  the  Locomotive 
Acts.  1861,  1865;  at  the  time  of  the 
accident  it  was  being  driven  at  a 
proper  pace,  and  the  defendant's  ser- 
vants were  guilty  of  no  negligence  in 
the  management  of  it : 

Hddf  thnt  the  defendant  was  liable 
to  compensate  the  plaintiffs  for  the  in- 
jury done  to  t-he  stack,  upon  the  ground, 
that  the  engine  being  a  dangerous  ma- 
chine, an  action  was  maintainable  at 
common  law,  and  the  Locomotive  Acts 
did  not  restrict  the  liability  of  the  de- 
fendant    FoweU  V.  Fall,  476 

4.  The  plaintiff  hired  from  the  defendant, 
a  job-master,  for  a  specified  journey,  a 
carriage,  a  pair  of  horses,  and  a  driver. 
During  the  journey  a  bolt  in  the  un- 
der part  of  the  carriage  broke,  the 
splinter-bar  became  displaced,  the 
horses  started  off,  the  carriage  was  up- 
si't,  and  the  plaintiff  injured.  In  an 
action  against  the  defendant  for  neg- 
ligence, the  jury  were  directed  that,  if 
in  their  opinion  the  defendant  took  all 
reasonable  care  to  provide  a  fit  and 
proper  carrioge,  their  verdict  ought  to 


be  for  him.  The  jury  found  a  verdict 
for  the  defendant,  and  in  particular  that 
the  carriage  was  reasonably  fit  for  the 
purpose  for  which  it  was  hired,  and  that 
the  defect  in  the  bolt  could  not  have 
been  discovered  by  the  defendant  by 
ordinary  care  and  attention: 

Held,  that  the  direction  was  wrong, 
for  that  it  was  the  duty  of  the  defend- 
ant to  supply  a  carriage  as  fit  for  Uie 
purpose  for  which  it  was  hired  as  care 
and  skill  could  render  it,  and  the  evi- 
dence was  not  such  as  to  show  that  the 
breakage  of  the  bolt  was,  in  the  proper 
sense  of  the  word,  an  accident  not  pre- 
ventible  by  any  care  or  skill,  or  to 
warrant  the  finding  of  the  jury  that 
the  carriage  was  reasonably  fit  for  the 
purpose  for  which  it  was  hired.  Hy- 
man  v.  Nj^e.  769,  775  note. 

See  Accident,  680. 

Criminal  Law,  503,  506  noie. 
Landlord  and  Tenant,  480, 487  note. 
Water  and  Watercourses,  645. 


NEW  TRIAL. 
See  Damages,  177. 


NUISANCE. 

The  116th  and  117th  sections  of  the 
Public  Health  Act,  1875,  give  power 
to  a  medical  officer  of  health  or  in- 
spector of  nuisances,  to  seize  meat,  <bc., 
exposed  for  sale  or  deposited  in  any 
place  for  the  purpose  of  sale,  or  of  pre- 
paration for  sale,  and  intended  for  the 
food  of  man,  which  may  appear  to  him 
to  be  diseased  or  unsound,  and  carry 
it  before  a  justice,  who,  if  it  appears  to 
him  to  be  diseased  or  unsound,  is  to 
condemn  the  same  and  order  it  to  be 
destroyed.  The  person  to  whom  such 
meat,  &c.,  belongs,  is  also  rendered  by 
section  1 17  liable  to  a  penally: 

Held,  that  meat  might  be  taken  be- 
fore a  justice  under  the  above  sections, 
and  condemned  without  any  summons 
or  notice  to  the  person  to  whom  it 
belonged,  and  that  such  person  hav- 
ing been  subsequently  to  the  destruc- 
tion of  the  meat  summoned  and  con- 
victed of  an  offence  under  the  above 
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s<>ctions,   such   conviction    was   good. 
While  y,  lied/eni.  144,  148  note. 

See  Eminent  Domain,  1 5. 
Hkaltii,  881. 
HiOHWATS,  289. 
Municipal  Corporations,  614. 
Nkgligbnce,  1,  13  note,  476. 


o. 


OBSCENE  LITERATURE. 
See  Criminal  Law,  881. 


OFFICER.  > 

1 .  Must  determine  fact  from  evidence  and 
not  from  inquiries.  Queen  v.  Wal- 
lace. 91 

2.  A  school  board  have  not  power,  when 
the  scliool  fund  proves  insufficient,  to 
contract  a  temporary  loan  for  the  pur- 
pose of  meeting  their  current  expenses 
until  they  can  obtain  money  out  of  the 
rates.     Queen  v.  Reed.  407 

See  Disqualification,  826,  830  note. 

Principal  and  Agent,  562,  567  note. 
Trespass,  884. 


ORDINANCE. 
See  Highways,  289. 


P. 


PARENT  AND  CHILD. 

1.  A  parent  who,  under  an  order  by  a 
court  of  summary  jurisdiction  that  his 
child  shall  attend  a  board  school  and 
that  he  do  see  that  the  order  is  com- 
plied with,  causes  the  cliild  to  attend 
the  school  but  without  the  school  fees, 
is  not  liable  to  conviction  under  the 
Elementary  Education  Act.  1876  (89  & 
40  Vict,  c;  79),  s.  12,  for  non-com- 
pliance with   the   ordur,  although   he 


may  have  failed  to  apply  to  the 
guardians  under  s.  10,  to  pay  the  fees, 
and  refused  to  obtain  a  remission  of 
them  under  88  A  84  Vict.  c.  76,  s.  17. 
Richardton  v.  Saunderz.  646 


PENALTY. 

1.  An  information  was  laid  against  the 
respondent  for  using  a  cart  on  the 
highway  without  having  his  name 
painted  thereon,  as  required  by  6  <&  6 
Wm.  4,  c.  60,  s.  76.  The  cart  was  a 
light  spring  cart  with  two  wheels  used 
by  the  respondent  in  his  business  as  an 
agricultural  implement  maker,  in  which 

.  he  frequently  carried  agricultural  im- 
plements to  market,  and  drove  his 
family  about  from  place  to  place,  and 
for  which  he  paid  duty  under  82  <&  83 
Vict.  c.  14,  B.  18.  The  magistrates 
dismissed  the  information : 

Held,  that  the  "cart  or  carriage" 
contemplated  by  the  76th  section  of  5 
&  6  Wm.  4,  c.  60,  was  "  ejutdem  gene- 
ris "  with  a  wagon,  and  that  this  was  not 
such  a  cart,  and  that  the  magistrates 
were  therefore  right.  Dauby  v.  Hun- 
ter. 149 

2,  The  plaintiffs  lent  money  to  S.  upon 
his  bond,  under  which  the  principal 
was  to  be  paid  in  five  years  by  instal- 
ments, in  case  the  debtor  should  so 
long  live ;  the  instalments  being  calcu- 
lated so  as  to  cover  the  principal  of 
the  loan ;  interest  thereon ;  the  ex- 
penses of  negotiating  it,  and  a  margin 
representing  a  premium  for  the  in- 
surance of  the  debtor's  life.  The  con- 
dition of  the  bond  made  it  void ;  first, 
if  the  instalments  were  r^ularly  paid 
till  the  expiration  of  the  nve  years  or 
till  the  death  of  the  debtor,  whichever 
should  first  happen ;  secondly,  if  all 
the  instalments  which  would  have  be- 
come payable  at  the  expiration  of  the 
five  years,  if  the  debtor  lived  so  long, 
were  at  any  time  paid  up,  the  balance 
of  instalments  being  at  once  payable 
on  the  failure  of  any  single  instalment. 

The  defendant  as  surety  executed  the 
bond,  and  default  having  been  made  in 
payment  of  one  instalment,  the  plain- 
tiffs brought  an  action  claiming  the 
entire  balance  of  unpaid  instalments: 

Held,  by  Bo  wen,  J.,  that  the  amount 
claimed  was  a  penalty,  and  could  not 
be  recovered;  and  that  the  defendant 
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upon  payment  into  court  of  the  unpaid 
instalment  with  interest,  was  entitled 
to  have  the  action  dismissed.  Protector^ 
etc,  V.  Grice.  206,  210  iiote. 

See  Forfeiture,  472. 


PERFORMANCE. 

1.  The  defendants  agreed  to  buy  of  the 
plaintif!^  a  carg^o  of  maize.  The  plain- 
tiffs tendered  the  cargo  of  the  C,  which 
the  defendants  refused  to  accept,  upon 
the  ground  that  the  shipping  documents 
were  not  tendered  with  it.  Tha  plain- 
tiffs insisted  that  the  tender  was  valid. 
This  dispute  was  referred  to  an  arbi- 
trator, who  decided  that  the  tender 
was  invalid.  The  plaintiffs  thereupon, 
and  within  the  time  lijnited  by  the 
contract,  tendered  the  cargo  of  the  M., 
which  the  defendants  refused  to  acc^t 
upon  the  ground  that  they  were  not 
bound  to  accept  any  cargo  in  substitu- 
tion for  that  of  the  C,  the  tender  of 
which  the  arbitrator  had  decided  to  be 
invalid : 

ffeld^  that  the  defendants  were  bound 
to  accept  the  cargo  of  the  M.,  and 
might  be  sued  by  the  plaintiffs  to  re- 
cover any  loss  which  the  latter  might 
have  sustained  through  the  refusal  to 
accept  it.     JBorrowman  v.  Free.  40 

2.  When  contract  not  personal  and  may 
be  performed  by  an  assignee.  BntUhy 
etc.,  y.  Lea.  236,  241  ,note. 

See  Damages,  102,  109  note. 
Sals,  28. 


PERJURY. 
See  Criminal  Law,  67,  91  note. 


PERSONAL  AGREEMENTS. 

1.  When  agreement  personal  so  cannot  be 
performed  by  assignee,  and  when  not. 
JBriiish,  etc.,  v.  Lea.  236,  241  twte. 


PIRACY. 
See  Trespass,  884. 


PLEADING. 

1.  The  defendant,  in  an  action  for  libel 
published  in  a  newspaper,  admitted  the 
publication  of  the  alleged  libel,  but 
pleaded  that,  with  the  exception  of  the 
innuendoes  alleged  in  the  statement  of 
claim,  the  libel  was  true.  In  the  alter- 
native he  plea<led  the  insertion  of  a  full 
apology  in  the  newspaper,  under  6  <&  7 
Vict.  c.  96,  and  also  a  payment  of  40«. 
into  court. 

Held^  overruling  the  judgment  of  the 
Queen's  Bench  Division,  that  the  offer- 
ing of  an  apology,  and  payment  into 
court,  and  of  a  justification,  could  be 
pleaded  together.  Bawkenleif  v.  Brad- 
ehaw.  810,  313  nofe. 

See  Breach  of  Promise. 


PRESUMPTION. 
See  Criminal  Law,  660,  664  note. 


PRINCIPAL  AND  AGENT. 

1.  The  plaintiff  was  a  tradesman,  and  the 
defendant  had  g^ven  his  wife  author- 
ity to  deal  with  the  plaintiff,  and  had 
held  her  out  as  his  agent  and  as  en- 
titled to  pledge  his  credit.  Afterwards, 
the  defendant  became  insane,  and 
whilst  his  malady  lasted,  his  wife  or- 
dered goods  from  the  plaintiff,  who 
accordingly  supplied  them.  At  the 
time  of  supplying  the  goods  the  plain- 
tiff was  unaware  that  the  defendant  had 
become  insane.  The  defendant  after- 
wards recovered  his  reason,  and  then 
refused  to  pay  for  the  goods  supplied 
to  his  wife  by  the  plaintiff: 

Held,  that  the  defendant  was  liable 
for  the  price  of  the  goods.  Drew  v. 
Nunn.  92,  99  note. 

2.  L.  ordered  the  defendant  to  buy  for 
him  rupee  paper:  the  defendant  sold 
rupee  paper  of  his  own  to  L.,  whilst  he 
fraudulently  led  L.  to  believe  that  it 
belonged  to  third  persons.  The  value 
of  rupee  paper  afterwards  became  con- 
siderably less,  but  L.  held  for  many 
months  what  the  defendant  had  sold 
to  him,  and  ultimately  resold  it  at  a 
loss  of  £48,000: 
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Held^  that  the  measare  of  damages 
was  not  the  amount  of  the  loss  ulti- 
mately sustained  by  L.,  but  tbe  differ- 
ence between  the  price  which  he  paid 
for  the  rupee  paper  and  the  price  which 
he  would  have  received,  if  he  had  re- 
sold it  in  the  market  forthwith  after 
purchasing  it.     WetddeU  v.  Blockey.  1 1 1 

8.  By  the  articles  of  association  of  the 
T.  Company,  Limited,  the  directors, 
with  the  sanction  of  the  company  in 
general  meeting,  were  empowered  to 
borrow  money  on  mortgage  of  the 
company's  lands,  or  upon  debentures, 
bonds,  promissory  notes,  bills  of  ex- 
change, and  other  transferable  securi- 
ties, or  otherwise,  as  they  should  deem 
requisite  for  carrying  on  the  works,  Ac. 
The  plaintiff  having  been  requested  by 
the  defendants,  who  were  three  of  the 
directors  of  the  company  to  advance 
money  to  the  company,  agreed  to  ad- 
vance £500  upon  having  an  agreement 
signed  by  the  defendants  to  pay  the 
£500  ond  interest  at  the  end  of  six 
months  upon  the  security  of  the  ma- 
chinery and  tools  of  the  company. 
The  following  agreement  was  after- 
wards written  out  and  signed  by  the 
defendants  and  the  plalntiflr:  "Agree- 
ment between  the  T.  Company  of  the 
one  part,  and  W.  M.  [plaintiff]  on  the 
other.  In  consideration  for  the  ad- 
vance of  £500  paid  by  the  said  W.  M. 
to  tlie  said  company,  we  the  under- 
signed, three  of  the  directors  of  the 
said  company,  hereby  agree  to  repay 
the  said  sum  of  £500  with  interest  in 
six  calendar  months  from  this  date 
hereof.  And  we  do  hereby  assign  to 
the  said  W.  M.,  as  security  for  tlie 
said  advance  of  £500,  the  machines  and 
tools,  as  invoiced  to  him  8d  June, 
1878  .  .  .  ." 

This  document  was  not  sealed  with 
the  seal  of  the  company  nor  counter- 
signed by  the  secretary,  pursuant  to 
the  articles  of  association,  nor  did  the 
defendants  express  that  they  signed  on 
behalf  of  the  company.  The  plaintiff, 
upon  default  in  repayment  of  the  loan 
at  the  expiration  oi  six  months,  took 
possession  of  the  machinery  and  tools, 
upon  which  the  company  obtained  an 
ii^junctiun  in  the  Chancery  Division 
restraining  him  from  dealing  with  the 
machinery,  on  the  ground  that  the  di- 
rectors were  not  authorized  to  make 
tbe  alleged  assig^nment  : 
Jleld^  by  Lush,  J,,  first,  that  the  de- 

29  I5ng.  Rep.  105 


fendants  were  personally  liable  for  the 
repayment  of  the  £500,  notwithstand- 
ing the  heading  of  the  agreement, 
which  must  be  rejected,  since  the  agree- 
ment was  not  signed  in  a  form  bind- 
ing on  the  company;  secondly,  that 
they  were  not  liable  for  damages  sus- 
tained by  the  plaintiff  in  respect  of  the 
proceedings  for  the  injunction,  as  the 
agreement  did  not  profess  to  be  an 
assignment  by  the  company,  but  only 
by  the  defendants  as  directors,  and  was 
therefore  no  representation  by  them 
that  they  had  the  authority  of  the  com- 
pany to  assign  its  property.  McGoUin 
V.  Gilpin,  348,  861  note. 

4.  The  defendants  employed  C,  a  broker, 
to  buy  oil  for  them.  C.  accordingly 
bought  of  the  plaintiffs,  informing  them 
at  the  time  of  the  sale  that  he  was  buy- 
ing for  principals,  though  he  did  not 
tell  them  who  those  principals  were. 
The  terms  of  the  sale  were  "  cash  on 
or  before  delivery ; "  but,  though  it  is 
not  infrequent  in  the  oil  trade  in  such 
a  case  to  require  pa3'ment  before  deliv- 
ery, there  is  no  invariable  custom  to 
that  effect.  The  plaintiffs  delivered  the 
oil  to  C.  without  insisting  on  prepay- 
ment, and  the  defendants,  not  knowing 
that  the  plaintiffs  had  not  been  paid, 
paid  C.  Shortly  afterwards  C.  stopped 
payment,  and  the  plaintiffs  thereupon 
sued  the  defendants  for  the  price : 

Heldy  affirming  the  decision  of  Bowen, 
J.,  that,  as  the  plaintiffs  at  the  time  of 
the  sale  knew  the  broker  was  buying 
for  principals,  and  not  on  his  own  ac- 
count, the  fact  of  the  defendants  having 
paid  the  broker  did  not  preclude  the 
plaintiffs  from  suing  them  for  the  price, 
unless,  before  such  payment,  they  had 
by  their  conduct  induced  the  defend- 
ants to  believe  that  they  had  already 
been  paid  by  the  broker ;  and  that  the 
mere  omission  on  the  part  of  the  plain- 
tiffs to  insist  on  prepayment  was  not, 
in  the  absence  of  an  invariable  custom 
to  that  effect,  such  conduct  as  would 
reasonably  induce  such  belief.  L'vine 
V.  Watson.  371 

6.  The  plaintiffs  were  landowners  in  New 
Zealand  having  offices  in  Glasgow,  but 
no  office  or  aa;ency  m  London.  They 
were  in  the  habit  of  shipping  corn  from 
New  Zealand,  taking  bills  of  lading 
which  made  it  deliverable  to  them  in 
London,  and  indorsing  these  bills  of 
lading  to  M.  <&  T.,  merchants  and  fau- 
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tors  of  Glascjow.  witli  instructions  to 
sell  the  gooils  in  London.  M.  <fe  T., 
"wiien  any  sales  had  been  effected,  de- 
livered account  sales  in  the  usual  form, 
deducting  a  del  credet'e  commission  of  8 
per  cent.  M.  AT.,  having  no  house  or 
Agency  in  London  were  themselves  in 
the  habit  of  indorsing  to  the  defendants, 
who  were  cx)rn  factors  and  brokers  in 
London,  the  bills  of  lading  so  received 
by  them  from  the  plaintiffs  for  the 
purpose  of  delivering  the  same  in  Lon- 
don, the  terms  upon  which  the  defend- 
ants were  employed  varying  from  those 
under  which  M.  A  T.  acted  as  regards 
rate  of  commission  and  time  of  pay- 
ment. The  indorsement  of  the  bills  of 
lading  by  the  plaintiffs  to  M.  &  T., 
and  by  M.  &  T.  to  the  defendants,  was 
in  each  case  only  for  the  purpose  of 
selling  the  corn,  and  without  the  inten- 
tion of  passing  any  property  in  it. 
The  plaintiffs  knew  that  the  sales 
effected  for  them  by  M.  &  T.  in'  Lon- 
don were  made  by  brokers  employed 
by  M.  &  T.,  but  the  plaintiffs  were  in 
no  way  parties  to  the  particular  con- 
tracts of  sale,  nor  were  their  names  dis- 
closed upon  them.  The  defendants 
effected  sales  of  certain  parcels  of  the 
corn  in  question,  and  paid  the  proceeds 
into  their  own  account  with  their  bank- 
ers, and  from  time  to  time  made  sev- 
eral remittances  to  M.  &  T.  on  account 
of  them  ;  but  upon  reference  to  the  de- 
fendants' books  of  account,  the  pro- 
ceeds of  the  sale  of  the  particular  par- 
cels of  corn  could  be  separated  and 
identified. 

The  plaintiffs  having  brousrht  an  ac- 
tion against  the  defendants  for  the  net 
balance  due  from  them  in  respect  of  the 
corn,  after  deducting  the  remittances 
made  to  M.  &  T. ;  the  jury  found  at 
the  trial,  first,  that  the  plaintiffs  did 
not  through  their  agents  employ  the 
defendants  to  sell  arid  account  for  the 
proceeds  of  the  corn,  secondly,  that 
the  defendants  knew  or  had  reason  to 
believe  that  M.  &  T.  were  actinir  in 
the  sales  as  agents  for  a  third  person : 

J/rhi,  by  Field,  J.,  that,  notwithstand- 
ing the  first  finding,  the  plaintiffs  were 
upon  the  admitted  facts  entitled  to  re- 
cover the  balance  claimed  from  the  de- 
fendants, without  any  set-off  in  respect 
of  other  transactions  between  the  de- 
fendants and  M.  A  T.,  and  that  their 
right  to  recover  was  both  as  undis- 
closed principals,  and  also  as  being 
owners  of  the  corn,  and  as  such  entitled 


to  follow  the  proceeds  of  their  prop- 
erty in  the  hands  of  the  defendants  in 
their  fiduciary  character  of  agents  and 
trustees,  ^eio  Zealand^  etc.,  \,  Rug- 
ion.  399 

6.  Scarlet  fever  having  broken  out,  nn 
urban  sanitary  authority  appointed  a 
committee  under  s.  200  of  the  Public 
Health  Act,  1876  (38  &  89  Vict.  c.  66). 
A  medical  man  agreed  verbally  with 
the  committee  to  attend  the  patients  at 
the  rate  of  5a.  3^.  per  tent  per  day,  and 
attended  until  the  amount  due  was 
nearly  £100: 

Held,  by  Stephen,  J.,  that  the  com- 
mittee were  not  liable  as  such,  because 
they  were  forbidden  to  contract  by 
s.  200  of  the  act,  and  were  not  liable 
individually,  because  the  contract  was 
not  with  the  members  of  the  commit- 
tee personally ;  and  that  since  eventu- 
ally more  than  £50  became  due  it  was  a 
"  contract  whereof  the  value  or  amount 
exceeded  £50"  within  s.  174  of  the  act 
and  ought  to  have  been  under  seal,  and 
that  not  being  under  seal  no  action  lay 
on  it  against  the  urban  authority, 
though  they  had  had  all  the  benefit  of 
it.     Eaton  v.  JSaaker,         662,  567  note. 

7.  By  agreement  between  the  T.  Com- 
pany and  the  plaintiff,  the  defendants, 
describing  themselves  as  '*  we  the  un- 
dersigned, three  of  the  directors," 
agreed  to  repay  £500  advanced  by  the 
plaintiff"  to  the  company,"  and  assigned 
to  the  plaintiff  as  security  for  the  ad- 
vance certain  "machines  and  tools," 
which  were  the  property  of  the  com- 
pany : 

Jleld,  after  hearing  parol  evidence  to 
explain  the  ambiguity  of  the  agree- 
ment, that  the  defendants  were  person- 
ally liable  to  repay  the  £500.  McCol- 
Hh  t.  Oilpin.  702,  704  note. 

7.  By  the  certified  rules  of  an  unincor- 
porated building  society  the  directors 
might  borrow  money  not  exceeding  a 
prescribed  amount.  Loans  were  made 
to  tlie  society  through  its  secretary  in 
accordance  with  advertisements,  issued 
with  the  authority  of  the  directors,  that 
such  loans  might  be  so  made  by  bring- 
ing the  money  to  the  office  of  the  sec- 
retary. In  each  case  a  receipt  was 
given  by  the  secretary  for  tlie  money 
as  a  loan  to  the  society,  with  a  written 
undertaking  by  him  "to  procure  the 
promissory  note  of  the   directors  for 
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the  loan,"  and  afterwards,  in  pursuance 
to  such  undertaking,  the  receipt  was 
exchanged  fur  such  note,  wliich  alwa3'8 
bore  the  date  of  the  receipt.  After  an 
amount  had  been  so  borrowed  exceed- 
ing the  limit  prescribed  by  the  rules, 
the  plaintiffs,  who  had  on  several  pre- 
vious occasions  lent  money  to  the 
society  according  to  the  above  mode, 
paid  a  sum  to  the  secretary  as  a  loan 
to  the  society,  and  received  from  him 
the  usual  receipt  and  undertaking,  but 
no  promissory  note  of  the  directors 
was  ever  afterwards  given,  and  the 
secretary  absconded,  appropriating  that 
sum,  with  other  moneys  of  the  society, 
to  his  own  use.  In  an  action  against 
the  society  and  directors,  the  jury  found 
that  the  society  held  out  the  secretary 
to  the  plaintiffs  as  having  authority  to 
receive  the  loan  on  their  behalf  on  the 
terms  on  which  it  was  received,  and 
that  the  directors  did  the  same: 

Held,  that  such  finding  was  bad  in 
point  of  law  as  against  the  society,  and 
that,  OS  the  limit  for  borrowing  pre- 
scribed by  the  rules  had  been  exceeded 
when  the  loan  was  made  by  the  plain- 
tiffs, the  society,  which  had  derived  no 
benefit,  was  not  liable  for  such  loan : 

8.  Held  (Bramwell,  L.J.,  doubting),  that 
although  there  was  no  fraud  on  Uie  part 
of  the  directors  they  were  personally 
liable  to  tlie  plaintiffs  for  the  money 
which  had  been  so  advanced.  Chapleo 
V.  Brufutwick,  etc.  781,  801  rtote. 

See  AnuiaALTY,  508,  642. 

Corporations,  621,  623  note. 
Guaranty,  168,  173  nole. 

HuSdAND   AND  WlFB. 

Set-off,  186,  192  nole. 

Title,  252. 

Water  and  Watercourses,  646. 


PRINCIPAL  AND  SURETY. 

1 .  The  defendant  was  surety  for  the  repay- 
ment of  a  sum  of  money  advanced  by 
the  plaintiff  to  the  principal  debtor. 
As  a  further  security  for  the  advance, 
the  principal  debtor  deposited  with  the 
plaintiff  a  policy  of  life  insurance.  The 
principal  debtor  subsequently  became 
bankrupt,  the  advance   remainhig  un- 

})aid,  and  the  plaintiff  proved  against 
lis  estate  for  the  full  amount  of  the 
advance  without  valuing  the  policy  of 
life  insurance  as  a  security,  which  was 


in  consequence  claimed  by  the  trustee 
in  bankruptcy  as  part  of  the  bankrupt's 
estate. 

It  was  contended  by  the  defendant 
in  an  action  against  him,  as  surety,  tliat 
by  not  valuing  the  policy,  and  so  de- 
priving him  of  the  benefit  of  it,  the 
plaintiff  had  discliarged  him  from  all 
liability  as  surety : 

Hdd^  by  Manisty,  J.,  that  the  omis- 
sion to  value  the  policy  was  at  most 
a  mere  neglect  or  omission  on  the  part 
of  the  plaintiff,  and  as  such  did  not 
discharge  the  defendant  from  all  liabil- 
ity as  surety,  but  only  to  the  extent  of 
the  value  of  the  policy.  Rainbow  v. 
Jugginn.  219,  224  note. 

2.  The  defendant  became  surety  for  the 
repayment  of  a  sum  of  money  advanced 
by  the  plaintiff  to  P.  Under  the  terms 
of  the  contract  of  suretyship  P.  depos- 
ited with  the  plaintiff  a  policy  of  insur- 
ance on  his  life  by  way  of  collfitcral 
security.  P.  f&iled  to  pay  the  pre- 
miums on  the  policy,  which  in  conse- 
quence lapsed.  Subsequently  to  the 
expiry  of  the  policy  P.  became  bank- 
rupt, and  the  plaintiff  proved  against 
P.'s  estate  for  the  whole  amount  of  the 
debt  due  to  her,  without  putting  any 
value  on  the  poUc}*,  which  was  conse- 
quently ordered  by  the  Court  of  Bank- 
ruptcy to  be  delivered  up  to  the  trustee. 
The  question  was  whether  the  plain- 
tiff, by  adopting  that  course,  had  dis- 
charged the  defendant  from  his  liability 
as  surety : 

Held,  affirming  the  decision  of  Ma- 
nisty, J.,  that  she  had  not,  and  for  two 
reasons  :  first,  that  the  defendant's  posi- 
tion had  not  been  altered  by  the  sur- 
render of  the  policy  to  the  trustee,  for, 
having  lapsed,  it  was  a  mere  piece  of 
waste  paper  of  no  marketable  value 
whatever ;  and,  secondly,  that,  even 
assuming  it  had  some  value,  and  could, 
therefore,  be  said  to  be  a  security,  the 
plaintiff  was  none  the  less  entitled  to 
exercise  the  option  given  by  the  Bank- 
ruptcy Act  of  surrendering  the  security 
to  the  trustee  and  proving  for  the  whole 
debt,  because  there  happened  to  be  a 
surety  for  the  payment  of  that  debt. 
Jiairtboio  v.  Juggiim.  378,  388  note. 

See  Set-off,  704,  708  nole. 


PROFITS. 
See  Damages,  102,  109  note. 
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RAILWAYS. 

1.  When  bound  to  build  entire  line,  and 
when  not.     Queai  v.  French.  46, 

60  note. 

2.  The  Railway  Commissioners  appoint- 
ed under  the  Regulation  of  Railways 
Act,  1873  (36  &  87  Vict.  e.  48),  are  not 
entitled  in  the  execution  of  the  provi- 
Bions  of  the  Railway  and  Canal  Traffic 
Act,  1854  (17  <fe  18  Vict.  c.  31),  ss.  I, 
2,  8,  to  make  orders  directing  railway 
companies,  for  the  better  accommoda- 
tion of  the  public,  to  erect  or  enlarge 
stations  and  other  structural  workk 
i^o  held,  by  Cockburn,  C.J.,  and  Ma- 
nisty,  J.  (Lush,  J.,  dissenting). 

Application  having  been  made  to  the 
Railway  Commissioners  for  an  order 
requiring  a  railway  company  to  enlarge 
their  station  at  the  town  of  H.,  and  to 
provide  better  booking  office,  waiting 
room,  refreshment  room,  and  general 
accommodation  therein;  to  lengthen 
and  deepen  the  existing  platforms  of 
the  station,  and  to  provide  additional 
platforms;  to  provide  better  ware- 
house accommodation  for  goods  at  the  ; 
station  ;  to  provide  better  pens  at  the 
same  station,  and  additional  sidings  for 
cattle  trucks  ;  to  enlarge  the  platform 
of  the  station  at  the  town  of  S.  L.,  and 
to  provide  that  station  with  a  new  ap- 
proach by  a  direct  route — the  commis- 
sioners made  or  proposed  to  make  or- 
ders to  the  effect  that  a  substantial 
addition  should  be  made  to  the  area 
of  the  covered  platform  at  H. ;  that  the 
yard  should  be  so  arranged  as  that 
carriages  might  set  down  and  take  up 
imder  cover ;  and  that  the  company 
should  provide  at  H.  two  general  and 
first-class  waiting  rooms,  each  at  least 
twice  as  larg^e  as  the  largest  of  the  then 
present  rooms,  and  should  reserve  also 
part  of  their  buildings  for  refreshment 
purposes : 

Held,  by  the  majority  of  the  court 
(Cockburn,  C.J.  and  Manisty,  J.,  Lush, 
J.,  dissenting),  that  upon  the  true  con- 
struction of  tiie  woixis  of  17  <fe  18  Vict, 
c.  31,  s.  2,  requiring  railway  companies 


"to  afford  all  reasonable  facilities  for 
the  receiving,  and  forwarding,  and  de- 
livery of  traffic  upon  and  from  the  sev- 
eral railways  worked  by  such  compa- 
nies respectively ;"  such  facilities  could 
not  include  structural  accommodation, 
and  that  the  Railway  Commissionera 
had  no  jurisdiction  to  entertain  en  ap- 
plication for  an  order  for  the  structural 
erections  and  alterations  in  question; 
that  their  orders  were  invalid,  and  a 
prohibition  must  be  granted. 

3.  By  Lush,  J.,  dissenting,  that  the  word 
"facilities"  must  be  taken  in  the  case 
of  railways  to  include  suitable  stations 
and  platforms,  and  that  the  commission- 
ers had  jurisdiction  to  entertain  the  ap- 
plication and  to  make  the  orders,  except 
the  order  to  provide  a  refreshment 
room,  that  is,  a  room  in  which  the  com- 
pany were  to  provide  refreshments. 
SiftitJi  EcuUem,  etc.,  v.  Hailway  CommU- 
sioners.  282 

4.  A  by-law  of  the  respondents'  company 
provided  "that  a  passenger  should  show 
and  deliver  up  his  ticket  to  any  duly 
authorized  servant  of  the  company 
whenever  required  to  do  so  for  any 
purpose,  and  that  any  person  travellings 
without  a  ticket,  or  failing  or  refusing 
to  show  or  deliver  up  his  ticket  as 
aforesaid  should  be  required  to  pay  the 
fare  from  the  station  whence  the  train 
originally  started  to  the  end  of  his 
journey."  The  appellant  had  a  ticket 
entitling  him  to  travel  on  the  lines  of 
the  respondents  and  the  L.  and  S.  W. 
Railway  Company  from  Charing  Cross 
or  Cannon  Street  to  Windsor  and  back. 
Having  come  to  the  Waterloo  Junction 
station  on  the  respondents'  line,  where 
he  had  to  change  trains,  he  had  for  this 
purpose  to  go  from  the  respondents* 
station  to  that  of  the  L.  and  S.  W\  RaU- 
way  Company.  On  passing  out  of  the 
respondents'  station  he  was  asked  to 
show  his  ticket  but  refused  to  do  so. 
There  was  no  intention  to  defraud  on 
the  appellant's  part.  The  respondents 
summoned  him  under  the  above  by-law, 
and  he  was  convicted  in  the  amount  of 
the  fare  from  the  station  whence  the 
respondents*  train  by  which  he  trav- 
elled had  started : 

Held,  that  the  conviction   must   be 
quashed. 

5.  By  Cockburn,  C.J.,  assuming  that  the 
power  given  by  the  108th  section  of  tho 
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Rfulwnys  Clauses  Consolidation  Act,  to 
make  by-laws  for  "  regulating  the  trav- 
elling upon  or  using  and  working  the 
railway,"  applied  to  persons  travelling 
in  the  company's  carriasres,  which  ho 
was  inclined  to  think  it  did  not,  it  was 
not  competent  to  the  company  by  tiieir 
by-lf/W  to  make  the  refusal  to  show  the 
ticket  an  offence  in  the  absence  of  a 
fraudulent  intention :  secondly,  the  bv- 
law  was  void  for  unreasonableness, 
because  the  penalties  thereunder  for 
offences  of  equal  criminality  would  vary 
with  the  distances  from  which  the  train 
might  originally  have  started ;  and 
thirdly,  the  by-law  was  inapplicable  to 
the  case,  as  the  power  to  make  by-laws 
was  confined  to  the  case  of  persons 
travelling  on  the  railway,  which  the 
appellant  was  not  doing  when  required 
to  show  his  ticket. 

6.  By  Lush,  J. :  The  by-law  was  void 
for  unreasonableness,  because  the  pen- 
alty for  not  show^ing  the  ticket  varied 
according  to  the  distance  the  train  had 
travelled,  and  also  because  the  passen- 
ger was  required  not  only  to  show  but 
to  deliver  up  his  ticket  whenever  re- 
quired for  any  purpose.  Saunders  v. 
tSoulh  Eastern,  etc,  384,  394  note. 

7.  By  the  2d  section  of  6  A  6  Vict.  c.  79, 
and  the  schedule  to  that  act,  a  duty  at 
the  rate  of  6  per  cent,  is  made  payable 
upon  all  sums  received  or  charged  for 
the  hire,  fare,  or  conveyance  of  passen- 
gers conveyed  for  hire  upon  any  rail- 
way. The  defendants,  by  a  local  act, 
were  prohibited  from  charging  to  their 
passengers  more  than  certain  specified 
sums  per  mile,  which  sums  were  to  in- 
clude all  expenses  incidental  to  their 
conveyance,  except  government  duty. 
The  defendants,  in  addition  to  the  sum 
charged  by  them  to  their  passengers 
for  conveyance,  charged  to  and  received 
from  such  passengers  a  further  sum  at 
the  rate  of  6  per  cent,  on  the  former,  to 
cover  the  government  duty.  The  Crown 
claimed  duty  on  the  latter  sum  as  well 
as  on  the  former: 

Hetd^  affirming  the  decision  of  the 
Exchequer  Division,  that  the  Crown 
was  entitled  t<^  duty  on  the  whole 
amoimt  received  from  the  passengers, 
even  though  such  amount  should  ex- 
ceed the  maximum  charge  for  convey- 
ance fixed  by  the  local  act. 

8.  The  defendants  attached  to  certain  of 
their  night  trains  sleeping  carriages  for 


the  accommodation  of  such  of  their  first 
class  passengers  as  might  choose  to 
avail  themselves  of  it.  For  the  use  of 
these  carriages  such  passengers  were 
charged  an  extra  sum  in  addition  to 
the  ordinary  tirst-class  fare.  In  addi- 
tion to  couches  with  pillows,  sheets  and 
blankets,  each  carriage  contained  a  lav- 
atory, water-closet,  and  other  conven- 
iences. Passengers  using  such  carriage 
were  not  disturbed  during  the  night  by 
demands  for  their  tickets ;  and  if  they 
arrived  at  their  destination  in  the  mid- 
dle of  the  night  the  carriage  was  put 
into  a  siding,  and  the  passengers  al- 
lowed to  remain  in  their  oeds  until  the 
morning.  A  special  servant  was  em- 
ployed to  wait  upon  them,  call  them 
in  the  morning,  and  bring  them  hot 
water.  The  Crown  claimed  duty  upon 
the  sums  charged  to  passengers  for  the 
accommodation  provided  in  the  sleep- 
ing carriages : 

Held,  affirming  the  decision  of  the 
Exchequer  Division,  that  such  accom- 
modation was  incidental  to  the  convey- 
ance of  the  passengers,  and  that  the 
Crown  was  entitled  to  the  duty  claimed. 
Attorney- General  v.  London,  etc,       672 

9.  The  plaintiff  in  1846  became  tenant 
from  year  to  j'ear  of  land  belonging  to 
one  G.  In  1847,  the  defendants,  a  rail- 
way company,  acquired  part  of  the 
land  in  the  exercise  of  their  statutory 
powers,  and  by  arrangement  with  G. 
paid  him  compensation  in  lieu  of  all 
accommodation  works,  including  the 
right  to  have  his  land  fenced  from  the 
railway,  G.  releasing  the  defendants 
from  their  statutory  obligation  in  that 
respect.  The  defendants,  however, 
made  a  sufficient  fence  (consisting  of 
posts  and  rails,  a  ditch,  and  a  quicKset 
hedge)  between  the  railway  and  the 
land  so  occupied  by  the  plaintiff,  but 
neglected  to  keep  up  the  posts  and 
rails,  and  in  consequence  of  their  de- 
fective and  dangerous  condition  a  cow 
belonging  to  the  plaintiff,  in  1879, 
whilst  the  plaintiff  so  continued  in  the 
occupation  of  the  land,  fell  into  the 
ditch  and  was  killed  : 

Held,  that  the  defendants  were  liable, 
for  that  their  arrangement  with  the 
owner  did  not  exonerate  them  from 
their  liability  under  the  Railways 
Clauses  Act  (8  A  9  Vict.  c.  20),  s.  68, 
to  maintain  the  fence  and  ditch  for  the 
benefit  of  the  occupier,  and  so  as  to 


10.  The  Railway  Comm'miuDers,  to  whom 
has  been  trauBlerrKd  the  juriuliction  nf 
the  Court  of  Cumnion  Picas  under  the 
Kailwiiy  and  Canal  Traffic  Act,  1854 
{17  &  18  Vict.  0.  ai),  have  under  that 
act  juriadicUou  to  bear  and  determine 
a  uuiiiplaiDt  agaiiiHt  a  railway  company 
uf  Dot.  Bccormnj^  to  its  powers,  elford- 
ing  all  reasonable  facilities  (or  receiv- 
ing, fiirwardiug,  and  delivering  pasaen- 
*gere  and  other  traffic  at  and  from  any 
of  ita  stations  which  are  used  hj  the 
compauj  fi)r  sueli  posseagers  or  other 
tramc;  and  althou^;)!  the  commiadon- 
cra  have  no  jurtsdiction  ta  order  the 
tompanj  to  make  a  new  railway  ata- 
tjon,  or  to  order  any  particnlar  worka, 
or  otherwise  to  interfere  with  the  dis- 
cretion of  the  company  in  the  mode  of 
peHurniing  its  obligaUun  to  afford  such 
fadlitlei,  according  to  ila  powers,  for 
the  receiving,  forwarding,  and  deliver- 
ing of  the  tralHc,  yet  they  have  juris- 
dictiijn  to  order  such  facilities,  even 
If  their  duing  so  would  necesttitate  the 
making  by  the  company  of  some  struc- 
tural i^teratjon  of  such  station. 

If  the  Railway  Commissioners  act 
beyond  their  powers,  prohibition  will 
lie,  notwithstanding  the  power  of  the 
C'lurt  of  Common  Pleas  over  railways 
undtr  17  <t  18  Vict.  c.  81,  was  trans- 
ferred to  such  commiesiouers  by  tl3  A 

In  a  declaration  in  prohibition  bya 
railway  company  against  the  itailway 
Commissioners  it  ap]ieared  that  a  com- 
plunt,  nnder  the  liailway  and  Canal 
Traffic  Act,  1SS4,  had  been  made  to  the 
commisaionera    against    the  company, 
and  that  the  commissioners  proposed  to 
order  certain  things  lo  be  (lone  by  the 
company  in  respect  of  such  complaint, 
and  that  the  company  denied  the  juris- 
diction of  the  commissioners  to  hear 
and  determine  the   coitiplumt  or  any 
part  of  it.  and  prayed  for  a  writ  to 
prohibit  the  commissioners  "  from  fur- 
proceeding  in  any  way  touching 
-emlses  before  them." 
)    court,    being    of  opinion   that 
mmissi oners  had  jurisdiction  over 
eneml  matter  of  the  complaint, 
hat  tlioy  had  jurisdiction  (o  or- 
Mne  of  the  things  they  proposed 
ing,  tboagh    not    to    order    the 

d  (Brett,  L.J.,  diascnting),  that  a 


general  demurrer  by  the  commission- 
ers to  the  whole  declaration  should  be 
allowed.  SouCh  Eatlerti,  tie.,  v.  Rail- 
y,ay  Conu 


Sfe  COBPOBAtlONS,  4i 


KENT. 
AM>  TsKAirr,  31,  34  note. 


REVOCATION. 
GuARiKTT,  13S,  173  nob. 


le  defendants,  the  plaintiffs, 
were  merchants  at  Bilbao,  undertook 
to  supply  the  defendants  at  Working- 
ton, Cumberland,  with  about  SO.OlS) 
tons  of  Soinmorostro  ore  at  the  price 
of  2B«.  6rf.  per  ton,  coat  freight  and  in- 
surance, payment  to  be  made  by  cash 
on  delivery  of  each  shipment,  "  Deliv- 
eries to  be  mode  at  the  rste  of  from 
800  to  1,300  tons  per  montli,  provided 
we  (plaintiffs)  are  able  to  procure  ton- 
nsge  at  or  under  the  rate  of  16i.  6d. 
per  ton,  No  responsibility  lo  attack 
to  us  sliould  we  be  prevented  from  de- 
livering all  or  any  portion  of  the  ore, 
through  any  dangers  and  accidents  of 


I,  railway  shoe 


ngatu 


kind,  or  through  any  eircunistantes  be- 
yond our  own  control ;" 

Ifetd,  first,  that  the  plaintifTs  were 
entitled  t«  deliver  quanlilics  of  the  ore 
wliich  they  had  previously  withheld 
while  freights  were  aljove  the  limit, 
provided  soch  deliveries  were  made 
within  a  reasonable  time,  having  re- 
gard to  the  cimtemplated  duration  of 
the  contract,  the  means  which  Ihey  had 
to  make  up  arrears,  lie;  secondly,  that 
they  were  not  entitled  to  deliver  quan- 
titles  which  they  had  previously  been 
pi'svented  from  delivering  fi™n  di.n- 
gers  aud  necidents  of  the  mines,  &c,    . 
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such  quantities  being  as  much  struck 
out  of  the  contract  as  if  they  had  been 
actually  delivered.  Dt  OUaga  v.  Wext, 
etc.  28 

2.  The  plaintiff  gave  the  defendant  a  bill 
of  sale  on  his  gooils  as  security  for 
money  advanced.  The  loan  was  to  be 
repaid  by  instalments,  and  the  bill  of 
sale  authorized  the  defendant  at  any 
time  after  the  execution  thereof  to  take 
and  retain  possession  of  all  the  goods 
comprised  in  it  until  all  the  money  pay- 
able under  it  should  have  been  satis- 
fied. It  also  contained  a  power  of  sale. 
The  plaintiff,  having  paid  thirteen  in- 
stalments, on  the  day  when  the  four- 
teenth became  due  called  upon  the  de- 
fendant and  asked  for  time ;  the  defend- 
ant replied  that  he  would  wait  for  a 
week,  but  he  seized  the  goods  upon  the 
third  day  and  sold  them  before  any 
further  default  had  been  committed 
by  the  plaintiff.  An  action  having 
been  brought  to  recover  damages  for 
the  seizure  and  sale,  at  the  trial  the 
judge  asked  the  jury  whether  the  de- 
fendant had  so  acted  as  to  induce  the 
plaintiff  to  believe  that  the  defendant 
would  hold  his  hand;  the  jury  an- 
swered this  question  in  favor  of  the 
plaintiff: 

Held,  that  there  was  no  evidence  of 
a  waiver  by  the  defendant,  and  that 
there  must  be  a  new  trial.  Williarm 
V.  Stern.  SJ67 

See  Pe&formance,  40. 


tiff's  costs  occasioned  by  the  counter- 
claim.    Mapleaon  v.  Masini.  2«{2 


SECURITY  FOR  COSTS. 

1.  A  foreigner  usually  residing  abroad, 
who  is  temporarily  residing  in  Eng- 
land for  the  purpose  of  enforcing  a 
claim  by  action,  cannot  be  called  upon 
to  give  security  for  costs.  Jiedoiulo  v. 
Chaytor.  16 

2.  In  an  action  for  breach  of  contract 
against  the  defendant,  a  foreigner  re- 
siding abroad,  he,  by  his  defence,  de- 
nied the  breaches,  and  also  made  a 
counter-claim  for  breaches  of  the  same 
contract  b}'  the  plaintiff,  claiming  dam- 
ages to  an  amount  less  than  the  plain- 
tiff's claim : 

Held,  that  the  defendant  could  not  be 
ordered  to  give  security  for  the  plain- 


SEDUCTION. 
See  Master  and  Servant,  649,  659  note. 


SENTENCE. 
See  Criminal  Law,  408,  432  note. 


SET-OFF. 

1.  There  is  a  distinction  between  cas'es 
where  an  agent  in  effecting  a  contract 
for  the  purchase  of  goods  does  not  dis- 
close the  existence  of  a  principal  at  all 
and  cases  where  he  discloses  that  he 
has  a  principal  but  does  not  give  his 
name.  Whereas  in  the  former  class  of 
cases  it  is  settled  law  that  the  seller, 
upon  discovery  of  the  principal,  can- 
not have  recourse  to  him  if  in  the 
meanwhile  the  principal  has  bona  fide 
paid  the  agent: 

Held,  by  Bowen,  J.,  on  further  con- 
sideration, that  in  the  latter  class  of 
cases  the  seller  may  have  recourse  to 
the  principal  though  he  has  h(yi\a  fide 
paid  the  a^ent  for  the  goods,  unless 
there  have  been  such  conduct  on  the 
seller's  part,  e.g.,  delay  in  applying  to 
the  principal,  as  might  justify  the  prin- 
cipal in  concluding  that  the  seller  was 
not  looking  to  his  credit  but  to  that  of 
the  agent.     Irvine  v,  Watsoti.  186, 

192  note. 

2.  Action  on  a  covenant  to  pay  all  liabili- 
ties which  the  plaintiff  might  incur 
under  a  deed  of  assignment  made  be- 
tween the  plaintiff  and  other  parties. 
The  defendant  pleaded  that  the  cove- 
nant was  the  joint  and  several  cove- 
nant of  himself  and  one  Wilson,  and 
that  before  action  the  plaintiff  was 
indebted  to  Wilson  in  an  amount  ex- 
ceeding the  plaintiff's  claim  against  the 
defendant;  and  that  Wilson  had  as- 
signed the  plaintiff's  debt  to  himself 
and  the  defendant  in  equal  shares  as 
tenants  in  common.  As  to  one  half  of 
the    plaintiff's    claim    the    defendant 
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claimed  to  Bet  off  one  half  of  the  debt 
so  assigned,  and  as  to  the  other  half, 
the  defendant  said  that  he  was  entitled 
to  be  exonerated  by  his  co-surety  Wil- 
son, and  to  call  upon  him  to  contribute 
in  equal  shares  to  the  payment  of  the 
plaintiff's  claim,  and  was  entitled  to 
set  off  the  share  remaining  vested  in 
Wilson  against  this  part  of  the  plain- 
tiff's claim: 

Held,  by  Watkln  Williams  and  Ma- 
thew,  J  J. ,  that  the  defence  was  no  an- 
swer to  the  plaintiff's  claim.  Bowyear 
V.  Fawson.  704,  708  note. 

See  Attorneys,  727,  780  note, 
Pkincifal  and  Agent,  399. 


SHERIFF. 
See  Attoenets,  548,  658  note. 


SLANDER. 

1.  To  an  action  of  slander  defendant 
pleaded  that  the  statements  complained 
of  were  part  of  the  evidence  given  by 
film  in  the  character  of  a  witness  be- 
fore a  select  committee  of  the  House  of 
Commons : 

Held^  that  the  statements  so  made 
were  privileged,  and  that  the  action 
would    not    lie.      Ooffin  v.    Donnelly. 

640,  642  note. 

See  Pleadings,  310,  813  note. 


SLEEPING  CARS. 
See  Railways,  572. 


STATUTES. 

1,  In  88.  1, 15  of  the  Pharmacy  Act,  1868 
— which  prohibit  under  a  penalty  any 
person,  not  being  a  duly  registered 
pharmaceutical  chemist,  from  keeping 
open  shop  for  the  sale  of  poisons  or 
using  the  name  of  chemist  or  druggist 
— the  word  "  person  "  does  not  include 


a  corporation,  and  the  penalty  cannot 
be  recovered  from  an  incorporated 
company  for  keeping  a  chemist's  shop 
as  described  in  the  act.  Pfutrmaeeuti- 
calf  etc.,  v.  London,  etc.  317 


STENOGRAPHER. 
See  Costs,  640. 


STOCKHOLDERS. 

C.  owned  stock  in  a  company  incorpo- 
rated under  the  Companies  Act,  1S62. 
His  clerk.  P.,  contracted  to  sell  stock 
in  the  company  to  S.,  whp  was  the 
nominee  of  13.  In  order  to  carry  oat 
the  contract,  P.  forged  a  transfer  from 
C.  to  S.,  w^hich  was  left  by  S.  at  the 
office  of  the  company  for  registration. 
The  company  sent  a  letter  to  C.  inquir- 
ing whether  the  transfer  was  correct : 
as  they  received  no  answer  from  him, 
they  registered  the  transfer.  B.  bor- 
rowed money  from  a  bank,  and  by  way 
of  security  for  the  loan  the  stock  was 
transferred  by  S.  at  the  request  of  B. 
to  I.  as  trustee  for  the  bank,  and  the 
company  registered  I.  as  owner  and 
issued  a  certificate  accordingly.  The 
money  borrowed  by  B.  was  afterwards 
repaid  by  him  to  the  bank,  and  the 
stock  was  held  by  I.  as  a  bare  trustee 
for  B.  The  forgery  was  discovered, 
and  the  company  then  refused  to  ac- 
knowledge I.  as  the  holder  of  the 
stock.  In  an  action  brought  by  B.  and 
I.  to  compel  the  company  to  recognize 
their  title : 

Held,  that  although  I.,  as  trustee  for 
the  bank,  might  have  acquired  a  good 
title  by  estoppel  against  the  company, 
yet  that  title  ceased  when  the  loan  by 
the  bank  was  paid  off.  and  that  no  es- 
toppel existed  in  favor  of  B.  against 
the  company;  for  B.  in  contracting, 
through  S.,  to  buy  the  stock  belonging 
to  C.  had  acted  on  the  faith  of  the 
forged  transfer,  and  had  not  relied 
upon -any  act  of  the  company,  and  by 
sending  the  forged  transfer  to  the  com- 
pany had  induced  them  to  recognize 
his  nominee  as  the  holder,  and  that  the 
action  would  not  lie.  Anglo,  etc.,  v. 
Spui-litiff.  253,  280  fWle. 
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SUBROGATION. 
8ee  Insusance,  464. 


SUBSCRIBING  WITNESS. 
See  WiLia,  643,  644  note. 


SUPPORT. 

1.  To  a  statement  of  claim  for  working 
mines  under  the  plaintiff's  land  with- 
out leaving  a  sufficient  support  for  the 
surface,  the  defendant  pleaded  in  his 
statement  of  defence  that  he  was  the 
lessee  of  the  mines  from  the  lord  of 
the  manor ;  that  the  plaintiff's  land 
had,  previously  to  tlie  passing  of  an  In- 
closure  Act  under  which  the  waste  of 
the  manor  was  inclosed  and  allotted, 
formed  part  of  such  waste;  that  the 
lord  of  the  manor  from  time  immemo- 
rial, had  been  accustomed  to  work  the 
mines  under  the  waste  without  leaving 
sufficient  support  for  the  surface,  and 
without  making  any  compensation  for 
injury  so  caused ;  that  by  the  Inclosure 
Act  it  was  provided  that  the  lord  of  the 
manor,  his  successors  or  assigns,  might 
bold  all  mines  and  quarries  lying  under 
the  waste  together  with  liberty  of 
searching  for,  winning,  and  worlcing 
the  same  as  fully  and  freely  as  he  or 
they  might  have  had  and  enjoyed  the 
same  in  case  the  act  had  not  been 
passed,  and  that  without  making  or 
paying  any  satisfaction  for  so  doing; 
and  that  it  was  further  provided  by 
the  act  that  compensation  for  damage 
caused  to  any  person's  allotment  by 
such  working  of  the  mines  should  be 
assessed  by  a  justice  of  the  peace,  and 
should,  when  so  assessed,  be  paid  by  the 
occupiers  of  the  other  allotments  in  the 
same  township  : 

Held,  that  the  statement  of  defence 
was  good,  on  the  ground  that,  whether 
any  valid  custom  such  as  alleged  in  the 
statement  of  defence  existed  previously 
to  the  act  or  not,  the  act  expressly  gave 
to  the  lord  of  the  manor  and  his  assigns 
the  right  to  let  down  the  surface  by 
mming  without  making  any  compensa- 
tion,    GUI  v.  Diekivean.    242,  245  no(e. 


SURETY. 
See  PaiNciFAL  and  Substt. 


See  Highways,  620. 

29  Eng.  Rep. 


SURVIVOR. 
See  Waste,  862,  866  note. 


SURVIVORSHIP. 
Sefi  Criminal  Law,  660,  664  nole. 


T. 


TAXATION. 

1.  A  societ}',  the  primary  object  of  which 
is  the  acquisition  and  advancement  of 
scientific  knowledge  for  the  purposes 
and  in  the  interests  of  a  particular  pro- 
fession, such  as  that  of  civil  engineers, 
is  not  a  society  instituted  for  purposes 
of  science  exclusively,  within  the  1st 
section  of  6  <fr  7  Vict.  c.  86,  and  conse- 
quently is  not  entitled  to  exemption 
from  rating  under  that  statute.  Queen 
y.  IfutiiiUionf  etc,  174 

See  Landlord  and  Tenant,  63. 


TELEGRAPH 

1.  Edison's  telephone,  for  which  patents 
were  granted  in  1877  and  1878,  con- 
sists of  a  transmitter,  a  wire,  and  a  re- 
ceiver. When  sounds  are  spoken  into 
the  transmitter,  electric  currents  of 
varying  intensity  pass  along  the  wire, 
so  that  corresponding  or  equivalent 
sounds  are  heard  at  the  receiver,  and 
two  persons  at  a  distance  can  thus  con- 
verse with  one  another.  A  company 
leased  these  telephones  to  subscribers 
at  yearly  rents  wliich  produced  a  ])rofit 
to  the  company,  anq  arranged  the 
wires  so  that  subscribers  could  con- 
verse with  one  another  when  put  into 
communication  by  a  servant  of  the 
company : 
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Heldf  that  Edison's  telephone  was  a 
"  telegraph  "  within  the  meaning  of  the 
Telegraph  Act,  1863  and  1869,  although 
the  telephone  was  not  invented  or 
contemplated  in  1869. 

2.  Heldj  also,  tliat  a  conversation  through 
tlie  telephone  was  a  "  message,"  or  at 
all  events  a  "  communication  transmit- 
ted by  a  telegraph, "  and  therefore  a 
"  telegram  "  within  the  meaning  of  those 
acts ;  and  that  since  the  company  made 
a  profit  out  of  the  rente,  conversations 
held  by  subsci'ibers  through  their  tele- 
phones were  infringements  of  the  ex- 
clusive privilege  of  transmitting  tele- 
grams granted  to  the  Postmaster-Gen- 
eral by  the  act  of  1869,  and  were  not 
within  the  exceptions  mentioned  in 
s.  5.     AUornei/' General  v.  Bdisoti^  etc. 

602 

See  Agreements,  341,  347  note. 


TELEPHONE. 
See  Telegraph. 


TENDER. 
See  Performance. 


TITLE. 

1.  Goods  having  been  shipped  for  London 
consigned  to  C.  &  Co.,  the  shipmas- 
ter signed  a  set  of  three  bills  of 
lading,  marked  "  First,"  "  Second,"  and 
"Third,"  respectively,  making  the 
goods  deliverable  "  to  C.  &  Co.,  or 
their  a.ssigns,  freight  payable  in  Lon- 
don, the  one  of  the  bills  being  accom- 
plished, the  remainder  to  stand  void." 
Durinjr  the  voyage.  C.  &  Co.  indorsed 
the  bill  of  lading  marked  "First"  to 
the  plaintiffs  for  valuable  consideration. 
Upon  the  arrival  of  the  ship  at  Lon- 
don, C.  <fe  Co.  entered  the  goods  as  con- 
signed to  them,  and  they  were  landed 
and  placed  in  the  custody  of  the  de- 
fendants in  their  warehouses ;  the  mas- 
tor  lodging  with  the  defendants  notice 


under  the  Merchant  Shipping  Act, 
1862,  to  detain  the  cargo  until  the 
frei|cht  should  be  paid.  C.  <&  Co.  then 
produced  to  and  lodged  ^^ith  the  de-' 
fendants,  the  second  |)art  of  the  set 
of  bills  of  lading.  The  defendants  ac- 
cordingly entered  C.  <b  Co.  in  their 
books  as  enterers,  importers,  and  pro- 
}>rietors  of  the  goods,  and  the  st^p 
for  freight  being  afterwards  removea, 
they  delivered  the  goods  to  various 
persons  upon  delivery  orders  signed  by 
C.  <k  Co. : 

Held,  by  Field,  J.,  that  the  defend- 
ants were  liable  in  an  action  by  the 
plaintiffs  for  the  value  of  the  goods, 
for  without  deciding  whether  the  mas- 
ter could  have  been  exonerated  by  a 
delivery  of  the  goods  to  the  person  tirst 
presenting  a  bill  of  lading,  the  defend- 
ants were  not  by  receiving  the  goods, 
subject  to  the  stop  for  freight,  placed  in 
the  same  position  as  the  master  and 
entitled  to  his  rights;  and  further, 
that  in  delivering  the  goods  upon  the 
order  of  C.  &  Co.,  they  had  acted  in  a 
character  beyond  that  of  mere  ware- 
housemen, and  were  guilty  of  a  conver- 
sion.    67yn,  etc.,  v.  £a8t,  etc.  211 

2.  Claim.  That  plaintiffiB  were  holders  of 
a  bill  of  sale  duly  registered,  comprising 
amongst  other  things  all  the  growing 
crops  and  all  the  goods,  chattels,  and 
effects  which  then  were  or  thereafter 
should  be  on  or  about  the  farm  and 
premises  of  S.,  farmer,  and  that  defend- 
ant Mrrongfully  deprived  the  plaintiffs 
of  the  use  and  ix)ssession  of  twelve 
quarters  of  wheat  comprised  in  the  bill 
of  sale. 

Defence.  That  the  plaintiffs  suffered 
S.  to  have  the  possession  of  the  goods, 
and  to  hold  Iiimself  out  as  having  not 
only  the  possession  but  the  property  in 
them,  and  that  he  sold  the  same  to  the 
defendant,  who  bought  them  in  the 
ordinary  course  of  business,  and  with- 
out any  notice  that  they  did  not  belong 
to  S.  That  S.  was  suffered  by  the 
plaintiffs  to  carry*  on  his  business  as  a 
farmer  and  dealer  in  grain  at  the  time 
of  the  sale,  and  it  was  the  ordinary 
course  of  business  of  S.  in  such  busi- 
ness to  make  such  sales : 

Held,  that  the  defence  was  good,  for 
tiie  bill  of  sale  by  implication  conferred 
a  license  on  the  grantor  to  carry  on  his 
business  and  dispose  of  the  goods  so  as 
to  give  a  valid  title  to  purchasers. 
Xatumaf,  etc.,  v.  Ilampeoti.  252 
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3.  D.  &  Co.  deposited  certain  goods  with 
the  plaintiffs  as  security  for  an  ad- 
vance ;  they  afterwards  obtained  pos- 
session of  the  goods  by  fraudaiently 
representing  to  the  plaintiffs  that  they 
had  sold  them  to  the  defendants,  and 
would  hand  over  to  the  plaintiffs  the 
money  to  be  received  in  payment.  D. 
(&  Co.  obtained  an  advance  from  the 
defendants,  and  deposited  the  goods, 
with  a  power  of  sale,  with  them : 

Held,  affirming  the  judgment  of  the 
Queen's  Bench  Division,  that  as  the 
plaintiffs  had  parted  with  their  special 
property  in  tlie  goods  to  D.  <&  Co.,  they 
could  not  recover  them  in  an  action 
from  the  defendants  who  had  obtained 
them  bona  fide  and  for  a  good  consid- 
eration.    Babcock  V.  Lawaon.  296, 

298  note. 

See  Sale,  867. 

Stockuoldebs,  258,  280  note. 


TOLLS. 
See  Turnpike,  250. 


TORTS. 
See  Tresfass,  384. 


TRESPASS. 

1.  By  the  Kidnapping  Act,  1872,  s.  3, 
vessels  carrying  native  laborers  of  the 
South  Sea  Islands,  not  being  part  of 
the  crew,  must  have  a  license ;  by  s.  6, 
vessels  carry  in<^  native  laborers  without 
a  license  are  subject  to  the  provisions 
of  s.  16 ;  by  s.  9,  to  detain  or  confine  a 
native  for  the  purpose  of  removing  him 
from  one  place  to  ahother  is  declared 
to  be  felony;  by  s.  16,  any  vessel  sus- 
pected upon  reasonable  grounds  of 
committing  an  offence  against  the  9th 
section  may  be  detained ;  by  s.  20,  no 
damages  shall  be  payable  and  no  oDicer 
shall  be  responsible  for  the  detention 
or  seizure  of  a  vessel  in  pursuance  of 
the  act. 

Before  tiie  passin£f  of  the  Kidnapping 
Act,  1872,  the  plaintiff's  vessel  sailed 


on  a  voyage  to  the  South  Sea  Islands 
for  the  purpose  of  fishing ;  her  mAster 
hired  native'  laborers,  and  after  the 
fishing  was  over  the  vessel  was  engaged 
in  carryin;^  the  natives  home  when  she 
was  seized  by  a  man-of-war,  of  which 
the  defendant  wad  commander ;  at  the 
time  of  the  seizure  the  defendant  houa 
fide  believed  that  there  was  reasonable 
ground  for  suspecting  that  an  offence 
had  been  committed  against  the  act: 

Held,  no  action  would  lie  against  the 
defendant.     Bums  v.  Nowell.  384 

See  Carriers,  671,  700  note. 


TROVER. 
See  Carriers,  671,  700  note. 


TRUSTS  AND  TRUSTEES. 

1.  G.  had  purchased  certain  calico  print- 
ing works  for  the  sum  of  £15,000.  G. 
and  S.  associated  themselves  together 
as  promotors  of  a  company  formed  for 
the  purchase  of  the  works  from  G.,  and 
for  the  purposes  of  the  negotiations  for 
such  purchase  a  contract,  which  the 
jury  found  to  be  a  sham  contract,  was 
entered  into  between  them  for  the  pre- 
tended sale  of  the  works  by  G.  to  S. 
for  £20,000.  The  company  was  ulti- 
mately formed,  its  directors  being 
nominees  of  G.  and  S.,  and  the  works 
were  conve3'ed  b}'  G.  and  S.  to  the 
company  for  £20,000.  It  was  agreed 
between  G.  and  S.  that  G.  should  pay 
the  sum  of  £3,000  out  of  the  purchase- 
money  to  S..but  this  agreement  was 
not  communicated  to  the  directors  of 
the  company  when  the  sale  to  the  com- 
pany was  effected : 

lield,  by  Bo  wen,  J.,  on  further  con- 
sideration, that  S.,  as  a  promoter  of 
the  company,  was  not  entitled  to  secure 
any  profit  to  himself  out  of  the  forma- 
tion of  the  company  without  the  knowl- 
edge of  the  directors,  and  that  such 
being  the  case  the  company  were  enti- 
tled to  treat  the  agreement  made 
between  G.  and  S.  as  made  by  S.  on 
their  behalf,  and  to  enforce  it  against 
G.,  and  that  consequently  they  could 
recover  from  G.  so  much  of  the  £3,00^) 
which  he  had  agreed  to  pay  to  S.  as 
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remained  unpaid.     Whaley  Bridge,  etc., 
V.  Oreen,  198,  198  noU. 

See  DiREOTOES,  437. 

Principal  and  Agent,  111,  399. 


TURNPII^E. 

1.  A  Local  Turnpike  Act,  3  Wm.  4,  c.  Iv, 
imposed  the  following  tolls  : 

For  every  horse,  mule,  or  other  beast 
drawing  any  coach,  sociable,  chariot, 
berlin,  landau,  vis-a-vis,  phaeton,  cur- 
ricle, Ac,  6rf. 

For  every  caiTiage  of  whatever  de- 
scription, and  for  whatever  purpose, 
which  shall  be  drawn  or  impelled,  or 
set  or  kept  in  motion  by  steam  or 
other  power  or  agency,  than  being 
drawn  by  any  horse  or  horses,  or 
otlier  beast  or  beasts  of  draught,  5«. : 

Held,  that  a  bicycle  was  not  a  car- 
riage liable  to  toll  under  the  act.  Wil- 
liamt  V.  EUU,  260 

See  Eminent  Domain,  15. 


u. 

USAGE. 
See  Principal  and  Age.xt,  871. 


V. 

VENDOR  AND  VENDEE. 

See  Performance. 
Sale,  28. 


VESSELS. 

See  Admiralty. 
Trespass,  384. 


w. 


WAGER. 


WAIVER. 

See  Performance,  40. 
Sale,  867. 


WAR 
See  Insurance,  Marine,  21. 


WAREHOUSEMEN. 
See  Carriers,  290,  296  noU,  671,  700  lurfe. 


WARRANT. 

1.  By  magistrate  issued  in  another  county 
without  being  backed.  Queen  v.  Cump- 
ton,  335,  840  note. 


WARRANTY. 

See  Negligence,  769,  775  note. 

Principal  and  Agent,  348,  861  note. 


See  Illegal  Agreements,  117,  128  note. 


WASTE. 

1.  A  devise  of  premises  for  life  provided 
that  the  tenant  for  life  should  keep 
the  premises  in  repair.  The  tenant  for 
life  entered  upon  and  enjoyed  the  prem- 
ises during  her  lifetime,  but  left  them 
at  her  death  out  of  repair.  The  re- 
mainderman in  fee  brought  an  action 
against  the  executor  of  the  tenant  for 
life  in  respect  of  the  non-repair  of  the 
premises  within  the  period  of  limita- 
tion prescribed  by  3  (k  4  Wm.  4,  c  42, 
8.  2,  which  giVes  a  right  of  action 
against  the  executor  of  a  person  de- 
ceased in  respect  of  wrongs  committed 
by  the  testator  to  another  in  respect 
of  his  property : 

Held,  that  an  action  of  tort  in  res{)ect 
of  the  permissive  waste  by  non-repair 
of  the  premises  would  liave  lain  at 
common  law  against  the  tenant  for 
life  in  her  lifetime,  and  consequently 
lay  under  the  above-mentioned  statute 
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asrainst  her  executor  after  her  death. 
Woodhouse  v.   Walker.  862,  S66 


WATER  AND  WATERCOURSES. 

1.  The  plaintiffs  occupied  premises  be- 
neath the  offices  of  the  defendants  who 
were  solicitors.  One  of  the  defendants 
iiatl  a  room  of  the  offices,  and  in  it  was 
a  lavatory  for  his  own  use  exclusively, 
and  his  orders  to  his  clerks  were  that 
no  clerk  should  come  into  his  room 
after  he  had  left.  A  clerk  went  into 
the  room  to  wash  his  hands  at  the  lava- 
tory after  his  emplo^-er  hatl  left,  turned 
the  water  tap,  and  negjligentl}'  left  it 
so  that  water  flowed  from  it  into  the 
plaintiffs'  premises  and  damaged  them. 
In  an  action  for  negligence  : 
Held,  that  the  act  of  the  clerk  was 
not  within  the  scope  of  his  authority, 
or  incident  to  the  ordinary  duties  of  his 
employment,  and  that  there  was  no 
evidence  of  negligence  for  which  the 
defendants  were  liable.  Stevefu  v. 
Woodward,  645 

See  Landlord  and  Tenant,  480, 48T  note. 


WILLS. 

1.  Under  the  Wills  Act  (1  Vict.  c.  26), 
8.  15,  the  marriage,  after  attestation  of 


a  will,  of  a  devisee  to  the  attesting 
witness,  does  not  affect  the  validity  of 
the  devise.     Thorp  v.  Bestunck.       648, 

644  note. 


WITNESS. 
See  Slander,  640, 642  note. 


WORDS. 

Bicycle  not  carriage," 

Carriage," 

Carriage"  bicycle  not, 

Cart," 

"  Near  as  may  safely  get," 
"  Person," 

Telegraph," 

Telephone," 


<« 


« 


« 


u 


u 


250 
149 
250 
149 
246 
817 
602 
602 


WRITING. 
See  Landlord  and  Tenant,  31,  84  note. 


WRONGDOERS. 
See  Carriers,  671,  700  fiote. 


\ 
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Abatsment,  statute  New  York  fis  to  vhat  actions  survive  against   petsooal 
repreaentativea,  2»— 380. 
"  what  actions  so  survive,  29—300. 

"  what  do  not,  29—386. 

Aoceptanoe.     See  Agreements, 

Accddent,  when  death  from  is  manBlau^hter,  29^^00-7. 
"  using  dangerous  weapon  carelesslj,  20 — 507. 

"  degree  of  care  required  in  such  case,  39 — 507. 

"  one  trving  to  commit  suicide  killed  another,  29 — 507. 

"  pistol 'diacliarged  in  scuffle,  29—507. 

"  trying  to  get  pistol  from  another,  29 — 507. 

"  while  frightening  one,  29 — 307. 

"  third  person  killed  one  with  whom  defendant  fighting,  29—507. 

"  ignorant  person  gave  dangerous  drug,  29 — S07. 

"  one  may  be  convicted  of  adultery  with  woman  whose  hnebaud  has 

not  been  heard  of  for  seven  years,  29—507. 
See  Act  of  God—Insuraiice,  Life. 

itify  dischatging  teacher  of   school, 

:n  transportation,  20 — 
538. 

"  spring  did  not  supply  sufficient  water  for  property  leased,  cove- 

nanted to  he  supplied  with  water,  20—538. 
Adultery,  one  mny  be  convicted  of  adultery  with  woman  whose  husband  not 

heard  of  for  seven  years,  — 29 — 507. 
AgenL    See  Mu-fiband  and  Wife — Principnl  and  Agent. 
Agreement!,  when  happening  of  contingency  operates  as  assent.  20 — 34. 

"  when  collateral  covenant  against  assignment  not  enforced,  29 — 

241. 
"  if  not  necessarily  personal  in  character,  assignee  may  perform, 

29-341. 
"  as  street  cleaning  contract,  20 — 341. 

»  to  cultivate  Und,  29—341. 

"  to  carry  mail,  29 — 341. 

"  after  breach,  contract  to  employ,  29—241. 

"  lo  deliver  certain  kind  of  trees,  29—341. 

"  for  services  of  convicts,  20—241. 

"  to  deliver  certain  number  barrels  oil,  29 — S41. 
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Agreements — continued. 

"  to  build  a  school  house,  20 — ^241. 

^  assignment  agreement  to  build  house,  carries  with  it  accepted 

order  in  part  payment,  20 — ^241. 
*'  for  personal  duties  or  services,  not  assignable,  29 — ^241. 

"  for  partnership,  29 — 241. 

"  indentures  of  apprenticeship,  29 — 241. 

"  note  for  assignment  apprentice  void,  29 — 241. 

''  as  between  assignee  and  assignor  of  apprentice  valid  as  covenant, 

29—241. 
^  effect  of   apprentice   serving  under  invalid  assignment,  29 — 

241-2. 
"  apprentice  continued  to  live  with  widow,  29 — ^242. 

"  one  partner  to  whom  apprenticed  died,  29 — 242. 

*'      *       master  abandoned  business  to  which  apprenticed,  29 — 242. 
*'  acceptance,  by  letter,  must  be  unqualified,  29— -847. 

^  telegraph  company  agent  of  sender,  and  he  bound  by  telegram 

as  delivered,  29 — 347. 
"  may  put  in  evidence  one  received,  29 — 347. 

"  if  by  letters  they  must  emt)ody  contract,  29 — 347. 

*'  acceptance  must  l>e  within  reasonable  time,  29 — 347. 

"  negligence  of  party's  agent  in  mailing  letter,  29 — 347. 

"  acceptance  must  be  prompt,  29 — 847. 

"  not  bound  to  notify,  acceptance  not  in  time,  29 — 847. 

"  acceptance  must  be  by  return  mail,  29 — 347. 

"  letter  acceptance  slightly  modified  offer,  29—347. 

"  if  acceptance  mailed,  contract  valid  though  never  received,  29 — 

847. 
"  acceptance  by  telegram  of  unrevoked  offer  valid  from  moment  it 

is  received,  29—347. 
"  when  is,  from  time  acceptance  deposited  in  telegraph  office  for 

transmission,  29 — 347. 
"  if  void  by  statute  of  frauds,  not  liable  for  fraud  as  to  power  to 

make,  29—352. 

See  Architect — Damages — Illegal  Agreements — Parol 
£/cid^ji4^e —  Writing. 

Amendment,  officer  allowed  to  amend  return,  29 — 555. 

"  but  not  as  against  intervening  rights,  29 — 555. 

"  resale  not  allowed  without  notice  to  those  interested  against 

it,  29—555. 

Animals.    See  Nuisance. 

Answer,  may  deny  and  justify,  29 — 318. 

Apprentices.    See  Agreements. 

Arbitration.    See  Architect. 

Architect,  when  certificate  unnecessary  to  entitle  to  stipulated  damages,  29 — 
210. 

Arrest.    See  Warrant. 

Assent,  when  happening  of  contingency  operates  as,  29 — 34. 

See  Agreements. 

Assignment,  when  collateral  covenant  against  assignment  invalid,  29 — 241. 
"  of  debt  carries  securities,  29 — 554. 

"  when  assignee  not  chargeable  with  fraud  of  assignor  in  procur- 

ing registry  of  mortgage,  29 — 554. 
See  Agreements. 

Assumpsit,  by  surgeon  for  attending  patient  in  hospital,  29 — 14. 

Attachment,  of  money  in  sheriff's  hands,  29 — 730. 

Attorney,  has  authority  to  incur  expense  of  commission,  29 — 542. 
"  so  to  take  ordinary  steps  in  conduct  of  suit,  29 — 542. 
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Attorneys — continued. 

'*    ■       when  release  of,  fraad  upon  client,  29 — 554. 

'*  on  motion  to  set  off  attorney's  lien,  will  be  protected,  29 — 730. 

*'  if  settled  to  defeat  attorney's  lien,  may  continue  suit,  29 — 730. 

*'  if  settlement  b(ma  fide,  good  unless  attorney  has  given  notice  of 

rights,  29—780. 

"  if  settled  in  good  faith  without  notice,  attorney  cannot  continue  suit 

without  leave  of  court,  29 — ^780. 

"  under  Code  Xew  York,  attorney's  lien  protected  from  settlement, 

29—780. 

'*  attachment  of  monev  in  sheriff's  hands  valid  against  attorney's  lien 

before  Code,  29—730. 

''  settlement  in  good  faith  valid  against  attorney  in  West  Virginia, 

29—780. 

'*  attorney  to  receive  one- fourth  of  recovery,  services  not  limited  to  one- 

fourth  of  what  client  settles  for,  29—730. 


B. 


"Backing  Warrant"    See  Wa/rrant. 

BalL    See  Warrani. 

Bank,  power  to  retain  surplus  on  reducing  stock,  29 — ^281. 

Bankraptcy,  omission  of  creditor  from  schedule,  or  failure  to  notify,  29 — 

898-9. 
"  creditor  omitted  on  composition,  29 — 399. 

'*  remedy  of  bankrupt,  if  creditor  proceeds  on  judgment  barred, 

29—899. 
Bigamy,  first  and  second  marriage  must  be  proven,  29 — 6G4. 

See  Intent. 

Bona  fide,  one  claiming  as,  must  plead  facts  showing  he  is,  29 — 200. 
how  objection  to  plea  to  be  taken,  29 — ^200. 
purchasing  from  one  having  apparent  authority,  29 — 280-1. 
purchaser  from  fraudulent  vendee,  29 — 298. 
purchaser  from  fraudulent  vendee  obtains  good  title,  29 — 702. 
one  having  notice  mortgage,  not,  29 — 762. 
so  if  sufficient  to  put  on  inquiry,  29 — 762. 
not,  if  given  for  existing  debt,  29—762. 

See  Amendment — Mistake — Besale. 

Breach.    See  Act  of  God. 

Brokers.    See  Illegal  Agreements — Principal  and  Agent. 

Burial,  after  one  child,  or  executor  cannot  exhume  remains,  29 — 628. 
"       when  may  change  of  wife,  29 — 628. 
"       whether  w^idow  or  son  may  control,  29 — 628. 
"       principles  on  which  control  of  determined,  29 — 628. 
<<       exhuming  for  post-mortem  or  proper  examination,  29 — 628. 
"    .  right  of  one  purchasing  right  of  burial  in  plat  in  cemetery,  29 — 628. 
"       owner  of  cemetery  lot  cannot  mortgage,  29 — 629. 
"       law  authorizing  removal,  on  consent  of  majority  of  members  of  church, 

29—629. 
"       covenant  against  use  as  cemetery  not  an  incumbrance,  29 — 629. 
'*       when  relatives  have  right  to  visit  graves  on  lands  of  another,  29 — 629. 

See  Executors  and  Administrators. 
By-Laws.    See  Ordinances. 
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C. 

Oarrien,  damages  from  not  furnishing  such  cars  as  agreed  to,  29 — 111. 

"         only  extra  cost  of  transportation,  20 — 111. 

"         property  injured  during  transportation.  20 — 111. 

^  liability  as  such,  ceases  after  reasonable  time  for  owner  to  claim 
property,  29 — 21)5. 

"         liability  in  such  cases,  29 — 295. 

"         consignee's  time  runs  from  notice  of  arrival,  29 — 290. 

«  until  carrier  accepts  for  transportation,  liability  does  not  commence, 
29—296. 

"         though  delivery  presumed  for  transportation,  29 — 296. 

*'  baggage  delivered  to  carrier  by  mistake,  instead  of  to  another  con- 
necting carrier,  29 — ^296. 

"         delivered  baggage  to  wrong  person,  29 — ^296. 

"         liable  if  delivers  goods  to  wrong  person,  though  by  mistake,  29 — 700. 

"  difference  between  liability  as  carrier  and  as  warehouseman,  29 — 
700,  701. 

«         liable  in  trover,  29—700-1. 

"         though  consignee  neglects  to  call  for,  29 — 701. 

"  consigned  to  A.  cannot  deliver  at  store  of  B.,  though  A.  pays  rent, 
29—701. 

''  A.,  claiming  to  be  member  of  firm,  bought  goods  consigned  to  firm  ; 
firm  refused  to  receive,  and  carrier  delivered  to  A.'s  vendee,  29 — 
701. 

"         vendee  liable  to  seller,  29—701. 

*^  stranger  exhibiting  expense  account,  accompanied  consignee's  dray- 
man to  consignee's,  who  paid  him  fur  goods  :  carrier  not  liable, 
29—701. 

"  two  H.  H.'s — one  a  stranger,  who  ordered  goods,  got  bill  thereof,  pre- 
sented it  to  carrier  of  goods,  delivered  them  to  him,  29 — 701. 

"         after  arrival,  carrier  only  liable  as  warehouseman,  29 — 701-2. 

"  delivered  to  wrong  person  in  consequence  of  improper  directions, 
29—702. 

"  delivered  to  wrong  person  by  mistake  ;  owner  sued  such  person  ;  car- 
rier thrown  off  guard,  so  not  liable,  29 — 702. 

"       •  slight  variance  as  to  name  of  consignee,  29 — 702. 

"         duty  and  liability  carrier  of  passengers,  29 — 775. 

"         duty  as  to  coaches,  cars,  etc. ,  29—775. 

"         allowing  intoxicated  person  on  board,  29 — 775. 

"         breaking  paddle  wheel  raises  presumption  of  negligence,  29 — 775. 

"         care  as  to  condition  boat,  29 — 775. 

"*        liability  to  employe  for  use  of  dangerous  cars,  29 — 775. 

"         police  duties  of  carriers.  29—775. 

"         liability  for  injury  inflicted  by  employe  in  altercation,  29 — 775. 

"         captain  steamboat  slapped  "  cook,"  29 — 775. 

"         employe  provoked  assault,  29 — 775. 

"         duty  of  railways  to  preserve  order,  29 — 775. 

"  though  only  liable  for  such  damages  from  negligence  as  ordinarily 
contemplated,  29—776. 

"         not  liable  for  property  stolen  by  robbery,  29 — 776. 

"         how  conductor  must  expel  drunken  man,  29 — 776. 

See  liailicays. 

Oemetery.    See  Burial. 

Chattel  Mortgages,  if  agreed  one  of  two  shall  have  preference  has,  though 

other  first  filed,  29—761. 
"  "  so,  though  one  to  be  first  not  renewed,  29 — 761. 

"  "  meaning  of  word  *'  subsequent "  with  reference  to  refiling, 

29—761. 

29  Eng.  Eep.  107 
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Chattel  "NLortgaigea— continued. 

evidence  to  explain  want  change  of  possession,  20 — 701. 

unrecorded,  of  no  avail  in  South  Carolina  against  subse- 
quent purchaser,  21) — 761.  .^ 

if  withdrawn  from  files,  becomes  invalid,  29 — 701. 

in  Upper  Canada  must  be  renewed  from  year  to  year, 
20—701. 
"  *'  in  New  York,  on  canal  boats,  if  filed  in  canal  department 

and  once  renewed,  not  necessary  should  be  each  vear, 
2«— 701. 

act  of  1833  does  not  apply  to  canal  boats,  29 — 761. 

one  who  has  notice,  not  a  haiiafide  purchaser,  29 — 762. 

so  if  sufficient  to  put  on  inquiry,  29 — 762. 

creditor  not  having  judgment  cannot  attack,  29 — 762. 

mortgage  for  existing  debt  not  bona  fide  in  good  faith, 
29—762. 

Cities.    See  Municipal  Corporations. 

Coaches.    See  Carrier. 

Collaterals,  liability  of  creditor  holding,  for  negligence  in  failing  to  realize, 

29—229. 
"  pass  with  assignment  of  debt,  29 — 554. 

See  Principal  and  Surety. 

Commission,  proof  books  foreign  corporation  in  New  York  by,  29 — 151. 

"  how  witness  examined  as  to  original  paper  on,  29 — 151. 

"  court  cannot  compel  party  to  annex  original  paper,  29 — 151. 

"  to  make  papeor  exidence,  must  require  to  annex  copy,  29 — 151. 

Copsideration.    See  Parol  Evidence. 

Condignee.    See  Ccvrrier. 

Consignor.    See  Carrier. 

Conspiracy.    See  Witness. 

Constitutional  Law,  statute  relative  to  dissolving  a  corporation  is,  29 — 60. 

Contracts.    See  Illegal  Agreements. 

Contribution.    See  Principal  and  Surety. 

ConversioOi    See  Carrier. 

Conveyance.    See  Deed — Mistake. 

Convicts.    See  Cnminal  Law. 

Corporations,  acceptance  of  charter,  creates  certain  duties  which  state  may 

enforce,  29—00. 
"  impliedly  agrees  to  execute  and  carry  on  privileges,  29 — 60. 

"  act  dissolving,  etc.,  constitutional,  29 — 60. 

"  action  to  dissolve,  when  lessee  necessary  party,  29 — 60. 

"  to   whom  surety  must. give  notice  to  collect  from •  principal, 

29—227. 
"  liable  for  malicious  prosecution,  29 — 628. 

See  Stockholder;* — Trusts  and  Trustees. 

Corpse.    See  Burial. 

Cost,  when  expenses  of  commission  proper,  29 — 542. 
"      when  expense  of  copy  stenograper's  notes  not,  29 — 542. 
"       where  plaintiff  succeeds  on  some  counts  and  defendant  on  some,  29 — ^780. 

See  Sheriffs. 

Counter-claim.     See  Set-off. 

Counties.    See  Municipal  Corporations. 

Counts,  where  each  party  succeeds  on  some  of  counts,  29 — 780. 

Covenant,  difference  between  security  and  indemnity,  29 — 174. 
"  against  use  as  a  cemetery  not  incumbrance,  29 — 629. 
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Oriminal  Law,  cumulative  sentenceSj  different  counts  in  same  indictment, 

29—432-3. 

^  '*     after  imprisonment  on  sentence  on  one  count,  cannot  be  re-sen- 

tenced on  another,  29 — 438. 
"  "     several  sentences  run   together  unless  one  directed  to  com- 

mence at  termination  of  another,  20 — 4«$«$. 
"  '*     sentence  directed  to  commence  at  end  of  another,  subsequently 

adjudged  void,  29—433. 
"  *'     more  than  maximum  on  one  count  cannot  be  imposed  in  gross  ; 

should  be  separate  punishment  on  each  count,  2$> — 433. 
^  "     sentence  on  one  indictment  may  be  made  to  commence  at  ter- 

mination of  another,  29 — 433. 
so  on  several  counts  in  one  indictment,  29 — 434. 
ivhen  to  commence  on  one  prisoner  already  serving,  and  how 
such  sentence  proved  before  court  imposing  second  sentence, 
29—434. 
not  sufficient  to  say  '*  cumulative  on  former  sentence,"  89 — 434. 
80  to  commence  on  termination  of  former  sentences,  too  indefi- 
nite, 29—434. 
"  "      one  under  sentence  may  be  tried  and  convicted  of  offence  com- 

mitted while  under  sentence,  29 — 434-7. 
^  ^     convict  escaped, -committed  crime  and  sentenced,  to  commenc^e 

at  end  of  former  sentence,  29 — 437. 
**  ^     if  escapes  after  trial  and  before  sentence,  may  be  sentenced  on 

capture,  29—437. 
"  "     if  tried  and  sentenced  cannot,  at  subsequent  term,  be  -tried  for 

offence  before  first  sentence,  29 — 437. 

)See  Accident — Forgery — IndictmerU — Intent — Perjury — 
SurvicorsJiip. 

Oumulative  Sentences.    See  Criminal  Law. 

Oustom,  one  not  bound  by,  unless  aware  of  it,  29 — 128. 
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D. 

Damages,  ordinarily  only  such  as  naturally  flow  from  breach,  29—109. 

"         expense  of  working  engine  while  trying  it,  29 — 109. 

"         ordinarily  profits  not  recoverable,  29 — 109. 

^         on  breach  of  warranty  on  si^le  of  cabbage  seed,  29 — 109. 

"         where  one  sub-lets  contract,  29 — 109.. 

"         on  breach  of  contract  to  sell  goods,  29 — 109. 

"  ■  on  sale  for  specific  purpose,  special  damages  may  be  recovered,  29 — 
109. 

"         unpaid  purchase  price  to  be  deducted,  29 — 109. 

"         on  ordinary  warranty,  29 — 109. 

"  such  as  might  ordinarily  have  been  contemplated  from  breach,  29 — 
109. 

"  carriage  springs  made  from  warranted  ste^,  proved  defective,  29 — 
109. 

"         contractor  hindered,  may  recover  loss  of  profits,  29 — 110. 

"         so  if  work  from  delay  more  expensive,  29 — 110.  ' 

"         and  does  not  waive  right  thereto  by  proceeding,  29 — 110. 

"  if  contractor,  to  finish  within  prescribed  time,  hindered,  time  allowed 
after  begins,  29—110. 

"  profits  lost  from  sale  after  long  delay,  In  consequence  of  railway  com- 
pany not  furnish  such  cars  as  agreed,  for  freight,  29 — 110. 

"         should  have  recovered  only  extra  cost  of  transportation,  29 — 110. 

"         in  case  of  oil-cloth  injured  during  transportation.  29 — 111. 

"         on  unauthorized  sale  of  stocks  by  broker,  29 — 128. 
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Damages — con  tinned, 

"         on  agreement  to  secure  or  indemnify,  29 — 173-4. 

"         agreeing  to  pay  $10  for  every  day  liouse  not  finished,  29 — ^210. 

"         grocer  selling,  and  agreeing  not  to  engage  in  business  again,  29 — 

210. 
'*         fact  called  "liquidated"  damages,  does  not  necessarily  make  it  so, 

29—210. 
"         when  agreement  to  pay  certain  damages  during  failure  to  perform, 

held  not  to  be  liquidated  damages,  29 — 211. 

Death.    See  Abatement — Sunnvorship. 

DeclarationB.    See  Res  geatae. 

Deed,  when  does  not  convey  piece  of  ground  in  other  deed  referred  to,  29 — 
595. 

Demand,  necessary  where  money  paid  by  mistake,  29 — 591. 

Denial,  may  deny  and  justify,  29 — 813. 

Deposition.    See  Commission. 

Devise,  on  condition  not  to  marry,  29 — 644. 

Directors,  power  of  depends  on  legal  meeting,  and  legal  notice  of  meeting, 
29—281. 
"  stockholders  met,  new  election  if  surprise,  though  technically  cor- 

rect, 29—281. 

See  Trusts  and  Trustees. 

Diaafflxmance,  cestui  que  trust  must  disaffirm  within  reasonable  time,  29 — ^200. 

Disease.    See  Negligence. 

Disorderly  Person.    See  Uu^and  and  Wife. 

Disqualification,  party  knew  judge  disqualified,  but  took  chances,  29 — 330. 

"  judge  related,  granted  rule  nisi,  but  qualified  judge  heard 

motion,  29—330. 


E. 

Election,  owner  sued  one  wrongfully  obtaining  goods  Instead  of  carrier,  when 
.  carrier  not  liable,  29—702. 
'*         when  suit  against  one  receiving  money,  precludes  suing  others  with, 
whom  he  divided  it,  29—200. 

Election,  Corporate,  new  election  ordered  though  technically  correct,  if  sur- 
prise, 29—281. 
"  "  can  assignee  vote  on  stock  not  transferred  ?  29 — ^281. 

Endorser.    See  Parol  Endorsee. 

Equity,  when  will  relieve  from  judgment,  29 — 642.   ■ 

Escape.    See  Criminal  Law. 

Estoppel.    See  Former  Suit. 

Evidence,  oral,  to  show  apparent  principal  in  fact  surety,  29 — 224. 
"  oral  surety  not  to  be  called  on  till  collaterals  sold,  29 — 230. 

"  to  vary  bond  for  every  default  of  agent,  29 — 231. 

"  when    mav  prove   telegram    received,  without   proving  one   sent, 

29—347. 
"  when  letters  testamentary  or  administration    evidence  of  death, 

•      29—066. 
"  proofs  of  death  admissible  against  insurance  company,  29 — 666. 

"  when   apparent  relations   between    persons  travelling  admissible, 

29—660. 
"  opinion  from  demeanor  of  persons,  29 — 666. 

See  CommUssion^lntent-^Parol  Ecidenee — Res  gesta. 


tt 

u 

it 

a 

it 

u 

11 

a 

INDEX  TO  NOTES.  853 

Executions.    See  Satisfaction — Sheriff. 

Executors  and  Administrators,  of  lunatic  liable  for  necessaries  furnished  his 

family,  20—100. 
power  lo  sell  stock,  29 — 380. 
when  personally  liable  for  burial  of  deceased, 

29—629. 
for  counsel  fees,  etc. ,  29 — 629. 
even    if    estate    insolvent    will    be    allowed, 
29— C29. 
"  "  what    expenses    for    burial,  mourning,  post- 

mortem, tombstones,  etc.,  allowed,  29—629. 
"  "  when  letters  evidence  of  death  of  decedent  or 

intestate,  29—666. 

See  Abatement — Principal  and  Agent — 
Trusts  and  Trustees, 
Xhctortion.    See  Ignorance, 


F. 

Factor.    See  Principal  and  Agent 

False  Imprisonment.    See  Warrant. 

Fees.    See  Sheriff. 

Filing.    See  Chattel  Mortgages. 

Forgery,  one  signing  as  agent  or  attorney  for  another,  29 — 157. 
"         county  officer  signing  own  name  as  such,   29 — 157. 
"         agent  issuing  note  for  more  than  authorized,  29 — 157. 
"         one  signing  paper,  on  face  purporting  to  be  as  agent  for  another, 

29—157-161. 
"         though  fraudulently  stated,  authorized,  29 — 157-161. 
"         statute  in  New  York  by  officer  private  corporations,  29 — 160. 
"         agent  issuing  genuine  instrument  as  of  wrong  date,  29 — 161. 
"         order  on  another  to  pay  for  property  fraudulently  stated  to   have 

purchased,  29—162. 
"         agent  fraudulently  countersigned  and  put  in  circulation  paper  bearing 

genuine  signatures,  29 — 162. 
"        forge — mrtAe— difference  between,  defined,  29 — 162-3. 
"         ante  dating  deed  signed  by  self,  29 — 163. 
"         makes  own  act  to  be  different  from  what  it  is  in  fact,  29 — 163. 
"         wrong  person  of  same  name  indorsing,  etc.,  29 — 163. 
"         fraudulently  procuring  signature  of  innocent  person,  not  intending  td 

bind  himself,  29—163. 
*'         if  creditor  induced  to  take  forged  paper  and  surrender  valid,  surety 

not  discharged,  29—383. 
See  Stockliolders. 

• 

Former  Suit,  recovery  for  part  goods  taken  by  one  trespass,  29 — 594. 

"        "  for  part  due  on  one  covenant,  different  breaches,  29 — 595. 

"        "  on  different  sales,  29—595. 

"        "  when  equity  will  relieve  from,  2& — 642. 

"        "  when  surety  bound  by  judgment  against  principal,  29 — 642. 

Fraud,  title  of  purchaser  from  fraudulent  vendee,  29 — 298. 

'^        not  liable  for,  in  statement  as  to  powers,  if  contract  void  by  statute  of 

frauds,  29—352. 
"        in  inducing  seller  to  resell,  though  first  agreement  void  by  statute  of 

frauds,  29—352. 
"        indorser  misunderstood  liability,  and  indorsee  knew  he  did,  29 — 571. 
"        recovery  for  full  wrong,  prevented  by  fraud  of  defendant,  29 — 594. 
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Fraud — continued. 

"        judgment  not  enjoined  because  ignorant  of  facts,  unless  not  due  to  lack 

of  diligence  or  acts  of  other  party,  29 — 642. 
"        fraudulent  vendee  may  pass  good  title  to  his  bona  fide  purchaser  as 

against  original  vendor,  29 — 702. 
"        when  agent  not  liable,  except  was  guilty  of,  29 — 704. 
"        evidence  to  explain  want  of  change  of  possession,  29 — 761. 

See  Forgery — Mistake-T-Satisfaciion — Tnuts  and 
Trustees. 
Frauds,  Statute  oi^  if  contract  void  by,  not  liable  for  fraud,  as  to  authority, 

29—852. 
"  "  in  inducing  to  resell,  though  first  contract  void  by  statute 

of  frauds,  29—852. 


Or. 

m 

Oaxning.    See  Illegal  Agreements. 

Ctrand  Jury.    See  Indictment. 

Gratuity.    See  Negligence — Physician. 

Guaranty,  when  secures  individual  as  well  as  partnership  liabilities,  29 — 173. 
"  when  debt,  after  death  of  one  partner,  29 — 173. 

"  when  of  security  and  not  of  indemnity,  29 — ^.73. 

"  difference,  29—174. 

See  Principal  and  Surety. 

Guardian,  when  of  lunatic  liable  for  goods  furnished  for  benefit  of  estate, 
29—569. 


H. 

Health,  exposing  to  pest-house,  etc.,  29 — 14-5. 
"        powers  of  board  of,  29 — 14. 
"        burying  dead,  etc.,  prohibited,  29 — 668. 

See  Negligence — Nuisance. 

Highwa^^B.    See  Municipal  Corporations. 

Homicide.    See  Accident. 

Hospital.    See  Negligence — Physician. 

Husband  and  Wife,  if  wife  driven  from  home,  may  bind  husband  for  necessa- 
ries, 29—361. 

wife  not  liable,  if  deals  on  husband's  credit,  29 — 361. 

employment,  seamstress  w^ithin  rule,  29 — 861. 

when  husband  liable  to  servant  retained  by  wife  after 
separation,  29 — 361. 

insane  husband  liable  for  wife's  necessaries,  29 — 362. 

though  superintendent  poor  cannot  recover,  29 — 362. 

proceedings  against  husband  as  disorderly  person  for  not 
supporting  wife,  29 — 362. 

offer  by  husband  to  take  wife  back,  29 — 362. 

if  wife  lives  separate,  presumed  to  have  means,  29 — 362. 

wife  deserted  in  one  colony,  followed  husband  to  another, 
29—362. 
See  Married  Woman — Principal  and  Agent. 
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I. 

Ignorance,  when  no  defence  to  criminal  prosecution,  29 — 664. 

Illegal  Agreements,  not  illegal   merely  because  vendor  lias  not  articles  at 

agreement,  20 — 128. 
"  "  if  one  party  intends  bona  fide  affreement,  is  as  to  him 

regardless  of  intent  of  other,  29 — 128. 
"  "  broker  held  not  to  have  properly  exercised  discretion  to 

sell,  29—128. 
must  prove  gambling  transaction,  29 — 128. 
rule  of  damages  on  unauthorized  sale,  29 — 128. 
custom  to  bind,  one  must  be  aware  of  it,  29 — 128. 
if  mere  purchase  of  options  to  pay  differences,  illegal, 

29—128. 
so  as  to  margins  on  grain,  29 — 129. 
one  alleging  illegality  may  show  own  turpitude,  29 — 

129. 
stifling  criminal  prosecutions,  29 — 129. 
so  even,  warrant  of  attorney  to  confess  judgment,  29 — 

129. 
transaction  to  defraud  creditors,  29 — 129. 
agreement  by  parties    interested    to    combine    interests 

whereby  completion  on  sale  restricted,  29 — 129. 
See  Municipal  Co7'poration8. 

Incident,  securities  pass  as  with  assignment  of  debt,  29 — 554. 

Incumbrance,  covenant  against  use  as  a  cemetery,  is  not,  29 — 629. 

^  junior  may  insist  upon  set  off  debt  from  first  mortgagee  to  mort- 

gagor, 29—709. 
^  but  not  if  passed  to  assignee,  29 — 710. 

"  may  pay  if  does  so  without  notice,  29 — 710. 

Indemnity,  difference  between,  and  covenant  to  securie,  29 — 178. 
"  when  not  released  by  renewals,  29 — 174. 

"  when  not  necessary  to  show  damages,  29-^-173. 

Indictment,  authorities  as  to  quashing,  29 — 142. 

"  complaint  need  not  be  sworn  to  before  magistrate  issuing  warrant, 

20—142.  ' 

"  amount  of  evidence  grand  jury  should  require,  29 — 142. 

"  cannot  be  attacked  collaterally  by  plea,  29 — 142. 

"  may  be  directly  by  motion  to  quash,  29 — 142. 

'*  on  ground  based  on  illegal  evidence,  29 — 14^3. 

"  though  not  on  weight  of  evidence  if  some  legal,  and  no  illegal 

given,  29—143. 
"  minutes  of  grand  jury  did  not  show  sufficient,  29 — 143. 

"  on  motion  to  quash  cannot  controvert  the  allegations  in,  29 — 143. 

"  otherwise  as  to  method  of  finding,  29 — 143. 

"  on  motion  to  quash,  grand  juror  may  be  examined,  29 — 143. 

"  though  not  required  to  disclose  how  any  member  voted,  29 — 143. 

"  cannot  by  plea  controvert,  not  found  by  sufficient  number,  29 — 

143. 
'*  can  one  count  be  stricken  out  on  ground  not  passed  on  ?  29 — 143. 

"  mere  irregularities  in  drawing,  29 — 143. 

"  sufficient  acted  under  color  of  drawing,  29 — 143. 

"  excusing  one  grand  juror  not  ground  for  quashing,  29 — 143. 

Indorser.    See  Parol  Evidence. 

Injunction,  to  restrain  enticing  servant  from  employment,  29 — 659. 

Inaanity.    See  Hiitband  and  Wife— Principal  and  Agent. 

Insolvency.    See  Bankruptcy, 
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'•BccidenUl  injury  "covers,  2ft— 491. 
d  to  full  into  water  and  drown,  30— 191. 
«  overwork  causud  inflamin align,   29—491, 

"  d.^ath  from  overdose  of  opiam,  29—481. 

"  wliile  walliina  from  one  railwaj  lo  another,  fell  on  slippery 

sidewalk  ;  liable  on  insurance  while  travelling  by  "  pablic 
or  private  conveyance,"  20 — 181. 
"  Butlocated  while  ioWxicated,  29—483. 

"  no  defence  deceased  negligent.  20-^92. 

"  killed  while  jumping  upon  moving  car,  29 — 402. 

"  what  total  disability  from  following  uaual  employment,   20 — 

403. 
Intent,  mere  intent,  not  acted  on,  not  to  take  advantage  of  delay,  will   not 
change  legal  rights,  29—347. 
"       declarations   while  searching  for  stolen  property  admissible  to  ebow 

intent;  2»— 084. 
"        when  mistake  or  ignorance  no  defence,  S9 — 694. 
See  AccideiU. 
Interest,  when  not  recoverable  as  damages,  29 — 109. 
Internatiooal  Law,  effuct  of  war  on  policy  of  insurance,  29 — 101. 
IntoxicatlOD,  liability  of   carrier  for  allowing  intoxicated   person  on   boftrd, 
29—775. 
V  duty  in  expelling  drunken  man,  29 — TT6. 

See  Carriers. 


J. 

Joint  Debton,  release  oF  one  by  parol,  29—325. 

See  ikt-of. 
Judge.     See  Ditgimlification. 

Judgment,  not  enjoined  because  Ignorant  of  facts,  unless  not  due  to  lack  of 
diligence  or  acts  of  oilier  party,  20 — 042. 

See  Mvitake—aatitfatHoii. 
».._.- ji-.i —      D..  n__  •■rupicy—JMaqualiJiealion— Perjury. 

See  Iiidictmtnl — Warrartt. 
and  justify,  29—313. 


mationofdeed,  29—505. 

letting-  of  infectious  building,  29 — 14-5, 

when  lessee  necessary  party  in  suit  to  dissolve  corpora- 
tion, 29—00. 

differencH  between  lease  for  o 
of  reneical,  and  (or  one  year 
29—384. 
See   Writing. 

n  for  one  year  with  privilege  of  rentiixd,  and  for  one 

\nmd  at  option  of  lesaue,  29—384. 
See   Writing. 

ney  in  aheriS's  bands,  29—730. 
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Libel,  may  deny  and  justify,  29 — 813. 

lien.    See  Attameya — Chattel  Mortgages — Mutiake — Satisfaction. 

Uie  Estate,  when  and  for  wl^at  trustee  of  cannot  reimburse  himself,  and 

when  not,  29—569. 

liijnitations.  Statute  of^  for  refusing  transfer  of  stock,  29 — ^280-1. 

I«unatio,  when  guardian  of  liable,  29 — 560. 

See  Principal  and  Agent, 


•M. 

Magiatrate.    See  Indictment — Warrant. 

Malicious  Prosecution,  corporation  liable  for,  29 — 623. 

Manslaughter.    See  Accident. 

Marriage,  devise  in  restraint  of,  29 — 644. 

Married   Woman,   land  of    included    in    husband's   mortgage    by  mistake, 

29—593. 

Master  and  Servant,  exposing  servant  to  infectious  diseases,  etc.,  29 — 14-5. 
"  *'         when  injunction  will  not  lie  to  restrain  enticing  servant 

from  master's  employment,  29 — 659. 
"  "         remedy  for  damages,  29 — 659. 

"  "         master's  liability  to  servant  for  using  dangerous  cars, 

29—775. 
See  Act  of  God — Agreements — Iluuband  and  Wife. 
Misdemeanors,  Sentences  in.    See  Criminal  Late. 

>,  indorser  misunderstood  liability,  and  indorsee  knew  he  did,  29 — 571. 
"         money  paid  to  one  supposing  holds  note,  29 — 590. 
"         if  paid  by,  may  recover  back  though  careless,  29 — 590. 
"         but  negligence  proper  to  go  to  jury  on  question  of  whether  was  mis- 
take, 29—590. 
"         money  paid,  intending  not  to  investigate,  29 — 590. 
'*         must  be  as  to  existing  fact,  and  not  as  to  future  event,  29 — 590. 
"         knew  facts  but  hadn't  proof  thereof,  29 — 590. 
"         when  none  in  peculiar  case  for  purchase  of  land,  contract  assigned, 

29—590. 
"         if  collateral  contract,  remedy  on  that,  29 — 591. 
"         fraud  in  refusing  to  enter  into  contract,  29 — 591, 
"         when  will  not  admit  parol  evidence,  29 — 591. 
*'         ignorance  of  extrinsic  fact  not  essential  to  contract,  29 — 591. 
"         unless  trust  and  confidence,  cannot  proceed   blindly  and  complain 

other  party  did  not  volunteer  information,  29 — 591. 
"         cannot  sue  to  recover  back  money  paid,  without  demand,  29 — 591. 
"         rules  to  be  observed  in  suit  for  reformation,  29 — 591. 
"         must  be  mutual  mistake  or  fraud  by  one,  29 — 591. 
"         not  reformed  if  just  as  parties  intended  to  make,  29 — 591. 
"         if  more  or  less  included  in  deed,  etc.,  by  mistake  or  fraud,  will  be 

reformed,  29—591. 
"         reformed  against  one  with  notice,  or  not  bona  fide  purchaser,  29 — 

591. 
"         wrong  property  included  to  other's  knowledge,  29 — 592. 
'*         though  no  mutual  mistake,  29 — 592. 
"         what  must  prove  to  entitle  to  reform,  29 — 592. 
"         as  to  quantity  of  land,  may  recover  excess  paid  though  deed  given, 

29—592. 
"         no  mistake  alleged,  but  intention  was,  29 — 592. 
"         deed  bounds  by  another,  no  warranty  or  assertion  fence  on  line, 

29—592. 
"         deficiency  in  number  of  acres.  29 — 592. 

29  Eng.  Rei>.  1U8 
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Mistake — continued. 

"         grantee  supposed    buying  one  lot,   and    deed   given   for   another, 

29-^92. 
"         vrhat  necessary  to  legal  fraud,  29—^92. 
"         party  duty  to  prepare  paper,  prepares  one  different  from  contract  is 

fraud,  29--592. 
M         agreed    to  take  subject  to  mortgage,  clause  inserted  assuming  it, 

29—598. 
"         after  directions  for  deed  given,  one  gave  scrivener  directions  to  change 

terms,  29— r)93. 
"         part  left  out  in  statement,  unnecessary,  29 — 593. 
"         wife  claimed  some  ber    land    included   in  mortgage  by  mistake, 

29—593. 
'*         mere  mistake  of  law  insufficient,  29 — 593. 
"         fraudulent  representation  as  to  legaT  effect,  29 — 593. 
"         evidence  must  be  clear,  29 — 593. 
"         terms  of  agreement  must  be  definite,  29 — 5.93. 
**         if  in  executory  contract  and  deed  not  sufficient  to  allege  in  deeii,  must 

allege  in  both,  29—594. 
"         deed  by  sheriff  may  be  corrected,  29 — 594. 
"         cannot  be  corrected  as  against  6(7/ia^c?e  purchaser,  29 — 594. 
"         in  mortgage,  when  reformed  as  against  judgment  creditor,  29 — 594. 
"         as  against  assignee,  29 — 594. 
'^         as  against  assignee  of  judgment,  29 — 594. 
"         as  against  assignee  of  mortgage,  29 — 594. 
^         one  directed  to  get  correction  took  title  in  himself,  and  then  offered 

to  correct,  29—594. 
"         if  purchaser  has  notice  of  facts,  has  of  those  which  investigation 

.  would  disclose,  29 — 594. 
*'         if  corrected  will  be  by  transferring  lien  agreed  upon  on  other  parcel, 

29—594. 
"         after  judgment  for  part  chattels  taken  with  others,  cannot  recover  for 

others,  though  recovery  for  others  fraudulently  prevented  by  tort 

feasor,  29—594. 
"         recovery  for  part  due  on  single  covenant  prevents  recovery  for  other 

breaches,  29 — 595. 
."         otherwise  different  sales,  29 — 595. 
"         when  party  injured  guilty  of  laches,  29 — 595. 

^         when  deed  does  not  convey  piece  of  land,  though  other  deed  contain- 
ing it,  referred  to,  29—595. 
"         when  no  defence  to  criminal  prosecution,  29 — 664. 

See  Satisfaction. 

Money  Paid.    See  Mistake. 

Mortgage,  of  cemetery  lot.  29 — 629. 

"  junior  may  insist  upon  set-off  debt  from  first  mortgagee  to  mort- 

gagor, 29—709. 
"  but  not  if  passed  to  assignee,  29 — 710. 

"  may  pay,  if  does  so  without  notice,  29 — 710. 

See  Mistake — Principal  and  Surety — Satisfaclion, 

Motion.    See  Bankruptcy. 

Motive,  mere  intent,  not  acted  on,  not  to  take  advantage  of  delay,  will  not 
"  change  legal  rights,  29—347. 

See  Accident — Intent. 

Municipal  Corporations,  removal  carcases  of  animals,  29 — 148. 
"  «  as  to  slaughtering.  29—148. 

*'  ''  liability  of  town  to  highway  commissioner,  judgment 

against  him,  29—529. 
"  "  city  cannot  offer  reward,  29 — 529. 

"  "  may  board  of  supervisors  do  so  ?  29 — 529. 

"  "  vote  town  to  pay  firemen,  29 — 529. 
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Manioipal  Corporations — continued. 

town  may  buy  land  and  build  town  hall,  29—^29. 

counties  may  insure  buildings,  20 — 529. 

city  contracting  for  fireworks,  20 — 529. 

providing  place  for  courts,  29 — 529. 

hiring  rooms  for  officers,  29 — 529. 

may  put  one  not  in  common  council  on  committee, 
29—529. 

county  not  bound  to  pay  rent  of  officer  if  has  pro- 
vided office  elsewhere,  29 — 529. 

common  council  cannot  delegate  powers,  29 — 529. 

cannot  empower  any  one  else  to  fix  rates  of  wharf- 
age, 29-^29. 

contract  to  allow  lessee  to  fix  them,  void,  29 — 529. 
See  NuUance. 
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N. 

Negligence,  of  public  body  acting  gratuitously,  29 — 13. 
«        .    liability  of  ho.spital  to  patient,  29— 13-4. 
'*  as  to  infectious  buildiner,  29 — 14. 

"  keeping  pest-house,  29 — 15. 

"  physician  may  order  small- pox  house  cleansed,  29 — 15. 

'*  employing  woman  to  clean  small-pox    house,   and    she    caught 

disease,  29 — 15. 
"  of  party's  agent  in  mailing  letter,  29 — 847. 

"  of  consignee  as  to  delivery  by  carrier  must  contribute  to  mistake, 

29—701. 
"  when  happening  of  accident  raises  presumption  of,  29 — 775,    * 

See  Accident — Cari'ier. 

Notice,  when  possession  is  not,  29 — 5o4. 

'*         of  facts,  is  of  others  which  investigation  would  disclose,  29 — 594. 

See  Amendment — Bona  fide — Carriers — Mistake — 
Principal  and  Surety — Resale, 

Novation.    See  Principal  and  Surety, 

Nuisance,  power  of  municipal  corporation  to  provide  for  removal  carcases  of 
dead  animals,  29 — 148. 
"  to  justify  removal  must  show  deleterious  to  public  health,  29 — 148. 

<*  ordinance  prohibiting  slaughtering  animals  within  certain  limits, 

29—148. 
"  keeping  gunpowder,  burying  dead,  etc.,  29 — 568. 

See  Negligence, 


o. 

Officers,  rule  can  follow  trust  funds  does  not  apply  to  public  officers,  29 — 198. 
"         title  to  money  received  is  in  them,  29 — 198, 

See  IHsqualification — Nuisance — Principal  and  Agent. 

Ordinance,  removal  carcases  animals,  29 — 148. 
"  as  to  slaughtering,  29 — 148. 

"  prohibiting  burial  of  dead,  etc.,  29 — 568. 

See  Nuisance. 
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P. 

Parol  Evidence,  to  show  apparent  principal  is  in  fact  surety,  20 — ^224 

that  surety  not  to  be  called  on  till  collaterals  sold,  29 — 2^. 

to  vary  bond  for  every  default  of  agent,  29 — 231. 

not  admissible  to  show  contracted  as  agent  and  not  as  prin- 
cipal, 29^567. 

see  as  to  "cashier,"  etc.,  of  bank,  29 — 567. 

as  between  maker  and  indorser,   that  latter  should  not  be 
liable,  etc.,  29—569. 
"  "  cannot  show,  as  against  subsequent  indorsee,  made  merely 

to  transfer  title  and  ''without  recourse,"  should  be  writ- 
ten over  indorsement,  29 — 570. 

to  show  waived  protest,  29 — 570. 

to  show  varied  or  enlarged  liability  implied  by  law,  29 — 
570. 

oral  agr(.*ement,  when  admissible  between,  parties,  29 — 570. 

to  show  agreement  to  renew,  29 — 570. 

to  make  indontement  a  guaranty,  29— -570. 

to  show  note  given  merely  as  receipt  for  so  much  money, 
29—570. 

by  indorser  to  show  holder  to  collect  out  of  particular  fund, 
■  29—570. 

to  show  indorsement  procured  by  fraud,  29 — 571. 

so  merely  to  facilitate  collection,  29 — 571. 

so  has  been  perverted,  29 — 571. 

given  for  certain  quantity  of  hay,  if  less,  to  be  deducted, 
29—571. 

so  for  mules  to  be,  but  not,  delivered,  29 — 571. 

to  show  transfer  as  collateral  and  not  absolutely,  29 — 571. 

indorser  intended  merely  to  transfer,  and  indorsee  knew  he 
so  understood  it,  29 — 571. 

to  show  indorsed  for  plaintiff's  accommodation,  29 — 571. 

to  show  signed  as  surety  or  co-surety,  29 — 571. 

but  must  allege  and  show  notice  thereof  to  holder,  29 — 
571. 

"  "  when  fraud  or  mistake  does  not  render  competent,  29 — 591. 

See  Cominimon, 

Parties,  when  lessee  necessary  in  sull  to  dissolve  corporation,  29 — 60. 

Partners.    See  Set-off. 

Partnership,  when  guarantor  liable  for  debt  after  death  of  one  partner,  29 — 

173. 

See  Principal  and  Agent — Principal  and  Surety. 

Party  Wall.    See  Support. 

Passengers.    See  Carriers — Railways. 

Payment,  when  renewal  and  not  payment,  29 — 174. 

See  Principal  and  Surety. 

Penalty.     See  Damages. 

Performance,  damages  when  one  party  hinders  other  from  commencing  at  time 

or  proceeding  properly,  29 — 110. 
"  contractor  limited  as  to  time,  how  much  allowed  after  begins, 

29—110. 

See  Act  of  God — Agreements — Support. 

Perjury,  whfen  not  necessary  to  prove  process,   commencing  proceeding  in 
which  committed,  2$> — 91. 
"        may  be  convicted  of,  though  not  competent  witness,  29 — ^91. 
"        none,  if  court  administering  oath  had  no  jurisdiction,  29 — 91. 
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INDEX  TO  NOTES.  861 

Peijury — con  tinned. 

^       if  court  of  limited  jurisdiction,  indictment  must  show  it  had  jurisdic- 
tion of  subject-matter,  29 — ^91. 
*'        when  does  sufficiently  so  allege,  20 — 91. 

Pergonal  Agreements.    See  Agreements. 

Physician,  when  may  recover  for  attending  patient  in  hospital,  29 — 14. 

See  Negligence. 

Pleading,  one  claiming  to  be  bona  fide  purchaser  must  plead  facts  showing  is, 
29—200. 

"  how  objection  to  plea  to  be  taken,  29 — ^200. 

"  may  deny  and  justify,  29 — 313. 

Pledge,  when  pledgee  may  sue  to  preserve  corporate  property,  ^9 — ^280. 

Poor,  superintendent  cannot  recover  of  insane  husband  for  supporting  wife, 
29—361. 

Posaession,  when  not  notice  of  equity,  29 — 554. 

Presumption,  that  delivery  to  carrier  is  for  transportation,  29 — ^296. 

"  when   that  wife    living  separate   from   husband   has    means, 

29—862. 
'<  from  apparent  relations  of  persons  travelling  together,  29 — 

666. 
'*  when  agent  sued  that  he  had  authority  to  do  what  he  did,  29 — 

704. 
^  when  accident  raises  presumption  of  negligence,  29 — 775. 

See  Suroivanhip. 

Principal  and  Agent,  power   of   attorney    of   lunatic    when    executed,  void, 

29—99. 
'*  '  '*       insanity  unknown  to  third  person  dealing  with  agent 

before  insanity,  does  not  affect  act  of  agent,  29 — ^99. 
'*  "       lunatic   liable    necessaries  furnished  to  family  during 

lunacy,  29—100. 
"  '*       so  personal  representative  of  lunatic,  29 — 100. 

*'  "       how  far  unknown  death  of  principal  affects  act  of  agent, 

29—100. 
*'  "       after  death  lof  principal,  debtor  paid  agent  on  contract 

made  before  such  death,  29 — 100. 
"  '*       death    of    principal    terminates    power    of   sub-agent, 

29—100. 
*'  ''      power  to  sell,  coupled  with  an  interest  in  thing  gold,  sur- 

vives. 29—100. 
otherwise  as  to  interest  in  proceeds  of  sale,  29 — 100. 
agent  of  firm  acted  after  death  of  one  member,  29^100. 
agency  for  individual  terminates  on  formation  of  part- 
nership, 29—101. 
how  such  act  affects  firm,  29 — 101. 
how  declarations  of  such  agent,  29 — 101. 
firm  appointed  agents  and  one  dies,  29 — 101. 
agent  of  firm  cannot  bind  new  firm,  29 — 101. 
unless  new  firm  ratifies  such  act,  29 — 101. 
if  two  appointed  agents  and  one  incapacitated,  other 
cannot  act,  29 — 101. 
"  "       purchaser  may  set  off  claim  against  agent  or  broker,  un- 

less knew  he  was  so  acting,  29 — 192. 
so  bank  may  set  off  debt  against  principal,  though  de- 
posit made  in  agent's  name,  29 — 192. 
*'  ''       when  bankrupt  discharge  of  agent  entitles  bank  to  set 

off  debt  against  agent  collecting  and  depositing  moneys, 
29-193. 
sale  of  part  of  mortgaged  land  to  A.,  who  to  pay  mort- 
gage ;  his  wife  took  assignment  thereof  and  forclosed, 
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Pxincipal  and  Agent — continued. 

bidding  off  mortgaged  land  :    held,   might   show  A. 

acted  as  wife's  agent  and  part  contracted  to  be  sold, 

had  been  paid  for,  29—193. 
giving  apparent  authority,  29 — ^280-1. 
is  telegraph  company  agent  of  sender  or  receiver  ?  29 — 

347. 
agent  warrants  authority,  29 — 351. 
but  not  if  other  party  knows  powers,  29 — 351. 
and  induce  him  to  make  contract,  29 — 352. 
or  powers  given  by  statute,  29 — 352. 
sale  of  instrument  invalid  for  want  of  authority,  29 — 

352. 
"  "        fraud  as  to  authority,  agreement  void  by  statute  of  fraud. 

29—352. 
"  "        when  agent  not  liable  upon  contract  for  want  of  authority, 

but  only  for  fraud,  29—704.   ' 
"  "        plaintiff  must  show  want  of  authority,  29 — ^704. 

"  "        what  necessary  to  make  principal  liable  on  written  con- 

tract under  seal  if  not  required  to  be  so,  29 — 567. 
'*  "        when  public  officer  personally  liable  and  when  not,  29 

-^67. 
"  "        when  known,  agent  not,  29 — 567. 

"  "        merely  adding  "agent, "  tetc.,  to  signature,  29 — 567. 

"  "        when  liable  personally  though  in  fact  committee,  29 — 

567. 
"  "        adding  "assignee"  to  signature,  29 — 567. 

"  "        when  cannot  limit  liability  because  described  as  agent, 

29—567. 
"   •  "        parol  evidence  inadmissible  to  show  not  personally  liable, 

29—567. 
"  "        see  as  to  *•  cashier,"  etc.,  29—568. 

*^  "        not  liable    personally  if  entire  contract  shows  did  not 

intend  to  so  contract,  29 — 567. 
"  «        signing  "cashier,"  etc.,  of  bank,  29—568. 

"  "        when  principalmay  recover,  though  contract  in  name  of 

agent.  29—568. 
"  "        when  cannot  on  sealed  instrument,  29 — 568. 

"  "        when  if  not  under  seal,  29 — §69. 

"  "        lease  for  years  not  under  seal,  29 — 568. 

^  "        when  principal  liable,  though  on  face  agent  contracts  as 

principal,  29 — 568. 
"  "        creditor  taking  agent's  individual  note,  29 — 568. 

"  "        when  may  set-off  debt  against  agent,  29 — 568. 

"  "        when  trustee  personally  liable  and  when  trust  estate,  etc., 

29-^69. 
"  "        corporation  liable  for  malicious  prosecution,  29 — 623. 

"  "        authority  to  borrow  money  special,  and  if  exceeded  prin- 

cipal not  liable,  29—801. 

See  Agreements — Forgery — ITiui>and  and  Wife — 
Trusts  and  Trustees. 

Principal  and  Surety,  if  on  face  of  agreement  appears  to  be  principal,  is  oral 

evidence  admissible  to  show  in  fact  surety,  29 — 224. 

"  "      '    but  must  allege  and  show  holder  knew  fact  of  surety- 

ship, 29—224. 

"  "         purchaser  of  property  mortgaged  assuming  no  liability 

is  not  surety,  and  extension  to  such  purchaser  does 
not  discharge  debtor,  29 — 224. 

"  "         surety  discharged,  if  time  extended  to  debtor  without 

consent  of  surety,  29 — 224. 
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Principal  and  Surety — continued. 

,    "  "         taking  judgment,  agreeing  not  to  issue  execution  for 

six  months,  29—224. 

"  "         surety  discliarged,  if  creditor  compromises  with  debtor, 

29—224. 

"  "         parties  to  injunction  bond  cannot  vary  so  as  to  affect 

surety,  29—225. 

"  "    '     release  by  parol  of  one  joint  debtor,  29-=— 225. 

"  "         if  one  surety  released,  co-surety  only  released  for  what 

one  released  could  have  been  compelled  to  contri- 
bute, 29—225. 

"  "         surety  for  rent  not  released  for  f utirre  rent  by  extend- 

ing that  due,  29—225. 

"  "         order  probate  court  extending  time  for  administrator 

to  account,  29 — 225. 

<<  '<   .      agreement  debtor  to  assign  if  aU  creditors  assent,  not 

release  surety  unless  all  do,  though  creditor  accepts 
pro  rato.share,  29 — ^225. 

"  "         in  Missouri,  indorser  held  released    by  compromise, 

though  indorser  joined  in  and  requested  it,  29 — ^225. . 

"  "         for  agent's  conduct  released,  if  liability  of  agent  and 

remuneration  changed,  29 — 225. 

"  "         surety  for  contractor  to  build  railway,  when  not  re- 

leased by  company  mortgaging  its  land,  29 — 226. 

"  "         company  altered  by  paying  part  in  stock,  29 — 226. 

"  "         when  contract,  one  for  performance  and  not  not  for  in- 

demnity, 29—226. 

"  "         rescission  after  breach,  does  not  discharge  sureties,  lia- 

bility for  breach,  29—226. 

"  .  "         when  and  where  usurious  agreement  to  extend,  dis- 

charges, 29—226. 

«  "         payment  of  interest  in  advance,  29 — ^226. 

*<  "         taking  new  note,   payable  in  future,  as  conditional 

payment,   29—226. 

"  "         taking  mortgage,  payable  in  future,  piima  facte  collat- 

eral security,  and  does  not  discharge,  29 — ^226. 

<<  '*         mere  naked  promise  to  forl)ear,  does  not  discharge, 

29—226. 

"  "         part  payment  if  due,  not  sufficient  consideration  for 

agreement  to  postpone  and  not  discharge,  29 — 226. 

"  "         mere  forbearance  to  collect,  not,  29 — 226. 

"  "         new  agreement  will  not,  if  remedies  against  sureties 

expressly  reserved,  29 — ^227. 

"  "         surety  discharged  if  creditor  does  not  proceed,  after 

notice,  to  collect,  if  surety  injured,  29 — 227, 

"  "         mortgagee  refused  to  collect,  after  notice  from  mort- 

gagor, who  had  conveyed  to  one  assuming  mortgage, 
29—227. 

"  "         to  whom  notice  must  be  given,  if  creditor  is  a  corpora- 

tion, 29—227. 

"  "         requisites  of  notice  to  collect,  29—227. 

"  "         surety  has  right  to  securities  which  creditor  holds, 

29—227. 

"  "         if  grantee  of  mortgagor  assumes  mortgage  as  to  him, 

mortgagor  is  surety,  29 — ^227. 

"  "         after  notice  thereof,  mortgagee  mu^t  do  nothing  to 

mortgagor's  prejudice,  29 — 227. 

"  "         if  releases  part,  mortgagor  discharged  to  extent  of  value 

released,  29—227. 

"  «       .  actual  notice  of  such  assumption  need  not  be  shown  ; 

may  be  by  circnmstauces,  29 — ^227. 
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Principal  and  Surety — continued. 

"  '*         not  discharged,  if  vbat  not  released  sufficient  indem- 

'      nity,  29—228. 

"  "         mortgage  allowed  mortgagor,  on  payment  of   certain 

sums  to  require  release  of  part ;  grantee  of  mort- 
gagor and  mortgagee  assuming,  abrogated  this  clause, 
29—228. 

^'  "         creditor  asking  to  be  subrogated,  cannot  take  indemnity 

to  sureties,  if  they  have  released,  29 — 228. 

"  "         mortgage  to  secure  one  draft ;   when  crediting  sucli 

sum,  does  not  pap  the  one  draft  so  as  to  di^harge 
mortgage,  29—228. 
principal  borrowed  money  on  new  note,  agreeing  old 
one  shall  be  held  by  sureties  to  new  one,  payment  of 
old  one,  29—228. 

"  "         though  principal  liable  by  estoppel,  29 — 228. 

"  "         when  sureties  liable  for  failure  to  pay  debts  principal 

agreed  to  pay,  29—228. 

"  "         creditor  secured  also  by  chattel  mortgage  ;  sureties  re- 

leased to  extent  of  impairment  thereof  by  creditor, 
29—229. 

<'  "         deposit  in  bank  by  debtor  does  not  operate,  as  payment 

of  note  held  by  it,  29—228. 

"  "if  creditor  has  means  of  paying  secured  debt,  must  do 

so,  29—228. 

"  "         debtor  gave  check  ;  when  sureties  discharged  by  failure 

to  present.  29—229. 
if  creditor  holds  collaterals,  must  exercise  proper  dili- 
gence in  realizing,  29 — ^229. 

"  "         if  creditor  has  funds  ought  to  apply  in  payment,  may 

be  compelled  to  do  so,  29 — 229. 

"  "         creditor  may  collect  though  has  collateral,  and  retain 

that  if  not  negligent  as  to  it.  29 — 229. 

"  "         if  collateral  left  with  third  person,  creditor  not  liable 

for  his  negligence  unless  connives  with  him,  29 — 
229. 

"  "         creditor  not  liable  for  negligence  of  trustee,  29 — ^229. 

"  <*         general  assignment  to  creditor  for  benefit  of  principars 

*     creditors,  how  far  defence,  29—229-230. 

"  "         creditor  presenting  claim  to  personal  representative  of 

principal  estate  solvent,  29-^230. 

<<  "       .  oral  agreement  surety  should  not  be  called  on  until  col- 

laterals sold  and  proceeds  applied  in  payment  of 
debt.  29—230. 

"  "         if  creditor  holds  stock  as  collateral,  not  bound  to  sell 

till  notified  to  do  so,  29—230. 

"  "         assignee  of  mortgage,  collection  guaranteed,  neglected 

to  collect,  buildings  burned,  29 — 230. 

**  "         merely    abandoning    foreclosure    does    not   discharge 

surety,  29—230. 

"  "         neglect   by  holder  to  protest,  so  indorser  discharged, 

does  not  discharge  guarantor,  29 — 230. 
mere  neglect  to  issue  execution,  does  not.  29 — 230. 
failure  of  creditor  to  file  claim  against  estate  of  princi- 
pal, 29— 2m 
released,  if  after  judgment  creditor  by  af/reement  pre- 
cludes himself  from  collecting,  29 — 230. 
but  not  by  mere  failure  to  issue  execution,  29 — 230. 
mere  levy  on  real  estate  does  not  discharge  surety, 
.      29—231. 

"  «         but  discluirge  after  levy  does,  29,  231. 
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Principal  and  Sarety — continued. 

"  "         in  Tennessee,  officer  holding  process,  to  first  collect  of 

principal.  29—231. 
"  "         surety,  by  bond  for  agent,  not  discharged,  if  terms  of 

employment  changed,  20 — 2S1. 
"  "         bond  cannot  be  varied  by  oral  evidence,  20 — 231. 

"  "         if   grantee  assumes  mortgnge,  grantor  cannot,  after 

mortgagee  accepts  such  assumption  as  against  mort- 
gagee, release  htm.  20 — 231.  » 
"                   "         debtor  offered  creditor  money,  which  he  did  not  accept, 

29—231. 
^  ''         judgment    against    two  sureties,   both  appealed    and 

affirmed  as  to  one.  and  reversed  and  new  trial  as  to 

other;  whether  right  of  contribution  lost.  29 — 231. 

**  "         if  one  surety  pays  whole,  may  recover  of  co-surety 

half  ;  if  less  than  all,  can  only  recover  excess  beyond 
moiety,  29—231. 
*^  **         no  contribution  in  Massachusetts  against  representatives 

of  deceased  joint  co-surety,  29 — 231. 
note  for  $6,000  discounted  for  $4,000,  29—383. 
if  time  extended,  surety  discharged,  29 — 383. 
induced  by  fraud  to  take  forged  note  does  not  dis- 
charge. 29—383. 
surety  discharged  by  novation,  29 — 383. 
property  given  in  satisfaction  ;  creditor  let  debtor  sell 
and  he  appropriated  proceeds,  29-  388. 
"  ''         after  suit  creditor  received  part  and  dismissed  stilt,  and 

agreed    to    indulge  principal,   but   no    time   fixed, 
29-883. 
^  '*         surety  insurance  agent  not  discharged  by  agreement 

insurers  to  give  greater  commissions,  29 — 383. 
principal  agreed  to  pay  increased  interest,  29 — 383. 
surety  for  contractor  in  building  ;  owner  to  pay  75  per 
cent,  before  finishing ;  in  fact  paid  more,  29 — 883. 
surety  for  purchases  not  discharged  by  taking  princi- 
pal's notes,  29—383. 
surety  for  partners,  one  went  out,  29 — 383. 
surety  for  A.  not  liable  for  purchases  by  A.  and  part- 
ner, 29—383. 
•what  not  continuing  guaranty,  29 — 388. 
surety  on  lease  for  one  year  with  privilege  of  renewal, 

29—884. 
oral  evidence  to  show  indorsed  as  surety  or  co-suretv, 

29—571. 
but  must  show  notice  of  the  fact  to  holder,  29 — 571. 
when  surety  bound  and  when  not  by  suit  against  prin- 
cipal, 29—642. 

See  Satisfaction — Set-off. 

Profitjk    See  Damages. 

FromiBSory  Notes.    See  Parol  Evidence. 

Property.    See  Nuisance.  ' 

Protest.    See  Parol  Endence. 

Public  Health.    See  Nuisance. 

Public  Officers.    See  Principal  and  Agent. 

Purchaaer,  takes  only  interest  of  defendant,  29 — 555. 

''  and  not  allowed  to  vacate  satisfaction  because  he  had  no  title, 

29—^5. 

29  Eng.  Rep.  109 
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Quashing  Indictment.    See  IndietTnent. 

Railways,  damages  from  not  f arnisbing  each  cars  as  agreed,  sale  long  delayed, 

29—110. 
"  only  extra  cost  of  transportation,  29 — 110. 

"  damages  in  case  where    property  injured  daring   transportation, 

29—111. 
*'  tboiig^h  passenger  right  to  ride  must  have    ticket  or  pay  fare, 

29—394. 
^  if  refuses,  cannot  insist  on  forcible  expulsion  and  recover  therefor, 

29—394. 
"  regulations  as  to  riding  on  freight  trains,  29 — 895. 

"  regulations  as  to  tickets,  29-^5. 

"  what  sufficient  notice  of  regulations,  29 — 895. 

*'  may  expel  for  non-compliance  after  leaving  station,  29 — 305. 

See  Carriers — Corporations. 

Record.    See  Chattel  Mortgages. 

Reformation  of  Oontracta.    See  Mistake. 

Release,  by  parol  to  one  joint  debtor,  29 — ^325. 
"        by  creditor  taking  agent's  note,  29 — 668. 

See  Satisfaction, 

Renewals,  when  not  payment,  29 — 174. 

Resale,  not  allowed  without  notice  to  those  interested  to  oppose,  29 — 555. 

Rescission,  vendor  cannot  rescind  as  against  bona  fide  purchaser  from  his 
vendor,  29—702. 

Res  gestae,  declarations  while  searching  for  stolen   property  admissible  on 

intent,  29—604. 


S. 

Sale,  one  selling  instrument  invalid  for  want  of  authority,  does  not  warrant 
validity,  29—352. 
^     fraud  in  inducing  to  resell,  though  first  contract  void  by  statute  of  frauds, 
29—352. 

Satisfaction,  if  mortgagee  takes  deed  through  fraudulent  suppression,  and 

satisfies  mortgage,  it  will  be  reinstated,  29 — 554. 
^  when  subsequent  acts  waiver  of  right  to  reinstate  mortgage, 

29-^4. 
«  when  not  reinstated  because  of  mistake  in  computing  amonnt 

due,  29—554. 
t<  when  attorney's  release  fraud  npon  clients,  29 — 554. 

"  when  assignee's  release  invalid,  29 — 554. 

"  after  holder  transfers  debt  cannot  release  security,  which  passes  as 

incident.  29—554. 
^  mortgagee  may  release  part  of  mortgaged  premises,  unless  second 

mortgagee  has  given  actual  notice  tbereof,  29 — 554. 
"  when  possession  not  notice  of  second  incumbrancer's  equities, 

29—554. 
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Satiafaction — continved. 

"  •  when  postponing  first  to  second  judgment,  as  to  personalty,  does 

not  affect  lien  on  real  estate,  29 — 554. 
*^  as  against  intervening  judgments  not  levied  on  personalty,  29 — 

554. 
"  when  sale  and  satisfaction  not  vacated  because  defendant  bad  no 

title,  20— 555. 
^  vrhen  may  sue  judgment  for  that  reason,  29 — 555. 

Sentence.    See  CHminal  Law. 

Set-ofi,  of  debt  against  agent,  29 — 568. 

"    '    when  one  defendant  may  set  off  claim  due  from  plaintiff  to  him,  29 — 708. 

"        goods  belonging  to  one  sold  as  goods  of  partners,  29 — 708. 

"        by  surviving  partner,  29 — 708. 

"        defendant  cannot  debt  due  to  self  and  another,  29—708,  709. 

"  defendants  jointly  liable,  one  cannot  debt  from  plaintiff  to  him,  29— 
708. 

^  so  suit  against  partners,  one  cannot  set  off  debt  due  to  him  individually, 
29—709. 

"        claim  in  favor  of  two  of  several  defendants,  29 — 709. 

"        due  defendant  and  another,  not  against  defendant  alone,  29 — 709. 

''        suit  by  A.  cannot  claim  against  A.  and  B.,  as  partners,  29 — 709. 

"  suit  against  tw.o,  one  in  Pennsylvania  set  off  claim  against  him  and  an- 
other, 29—709. 

*'  survivors  sued  claim  against  estate  of  deceased  :  latter's  representatives 
cannot  set  off  balance  due  decedent  from  partnership,  29 — 709. 

'*  A.  and  B.. being  partners,  A.  made  note  indorsed  by-B.  A.  made  pay- 
ments to  holder  under  agreement  to  be  credited  to  B.,  and  not  indorsed 
on  note  :  not  set  off  against  note,  29 — 709.  • 

"        wlien  unliquidated  account  cannot  be  set  off,  29 — 709. 

"        right  of  surety  to  set  off  counter-claim  due  principal,  29 — 709. 

"        cannot  ordinarily  do  so,  29 — 709. 

"        nor  in  suit  between  co-sureties  for  contribution,  29 — 709. 

"  though  may  any  payment  by  principal  or  sum  realized  from  security, 
29—709. 

"  junior  incumbrancer  may  insist  debt  from  mortgagee  to  mortgagor  be 
setoff,  29—709. 

"        but  not  where  account  has  passed  to  assignee  of  mortgagor,  29 — 710. 

"        first  morgagee  may  pay  mortgagor  if  has  no  notice  of  equity,  29 — 710. 

"        surety  may  take  assignment  from  principal  and  interpose,  29 — 710. 

''  surety  mav  defend  on  ground  signed  on  conditions  not  complied  with, 
29—710. 

"        principal  debtor  may  interpose  set-off  in  his  favor,  29 — 710. 

See  Att(n'n€f/8 — Principal  and  Agent. 

Settlement.    See  Attorneys. 

Several  Debtors.    See  Set-off. 

Sheriff^  when  entitled  to  poundage  on  value  of  property  levied  on  rather  than 

amount  realized.  29 — 553. 
"       when  defendant  must  pay  poundage  before  release  from  imprisonment, 

29—553. 
"       property  levied  oij  and  stay  granted,  29 — 553. 
"       two  sheriffs  levied,  debt  paid  to  one,  remedy  of  other,  29 — 553. 
"       when  cannot  be  allowed  for  man  to  keep  and  watch  property  levied  on, 

29—553. 
"       fees  where  judgment  modified  after  levy,  29 — 553. 
"       sheriff  and  not  county  liable  to  jailor,  29 — 553. 
"       fees  and  salary  aU  sheriff  entitled  to,  29 — 553. 

Slander,  may  deny  and  justify,  29 — 313. 

See  Witness. 

Small-poz.    See  Negligence. 
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Stay.    See  Bankruptcy, 
Stenographers.     See  Costs. 

Stockholders,  when  pledgee  may  sue  to  preserve  corporate  property,  20 — ^280. 

"  how  far  administrator  may  sell  stock,  29 — 280. 

"  lender  of  bonds,  29—280. 

"  .    Gy-law,  stock  only  transferable  on  consent  of  majority  of  stock- 

holders, 29—280. 

"  corporation  liable  to  holder  of  stock  for  illegally  transferring  it, 

29—280. 

"  when  may  sue  corporation  and  new  stockholder,  29 — ^280. 

"  corporation' liable  for  refusing  transfer,  2Q— 280. 

*'  fact  stockholder  gave  little  value  for  stock,  29 — ^280. 

"  liable  to  assignee  for  Illegally,  under  invalid  by-law,  refusing 

transfer.  29—280. 

"  owner  giving  apparent  authority,  29 — ^280-1. 

.  "  when  statute  limitations  begins*  29 — ^280-1. 

"  equitable  suit  to  compel  transfer,  29 — 281. 

"  mandamus  will  not  lie  to  compel,  29 — 281. 

'*  corporation  cannnot  sue  claimant  and  one  to  whom  it  has  issued 

new  stock.  29—28^. 

'*  power  of  bank  to  retain  surplus  on  reduction  of  stock,  29 — 

281. 

"  when  corporation  may  purchase  own  stock,  29 — ^281. 

"  power  of  board  depends  on  legal  meeting,  29 — ^281. 

*'  new  election  ordered  though  technically  correct,  if    surprise, 

29—281. 

"  when  cannot  restrain  lease,  29 — 281. 

"  ,    can  assignee  vote  on  stock  not  transferred  ?  29 — ^281. 

Subrogation,  when  one  entitled  to  assignment  of  mortgage,  29—173. 

^  when  creditor  subrogated  to  lien  of  trustee  for  reimbursement, 

29^569. 

See  Principal  and  Surety — Purchaser, 

Subscribing  Witness,  to  will  must  be  competent  at  execution,  29 — 644. 

Substitution,  when  one  entitled  to  assignment  of  mortgage,  29 — 173. 

Suicide.    See  Accident. 

Support,  for  want  of,  building  *'  sagged  "  over  land  of  adjoining  owner,  29 — 
245. 

"  •  when  one  not  bound  to  contribute  for  party  wall  because  not  accord- 
ing to  contract,  29 — 240. 

'*         but  must  for  other  things  done,  29 — ^246. 

Surety.     See  Principal  and  Surety. 

Survivor.    See  Abatement — Setoff, 

Survivorship,  presumption  as  to  death  and  survivorship,  29 — 664. 

"  in  bigamy,  rule  as  to  presumption  continuance  life  of  first  wife, 

29—004. 
"  when  prosecution  must  show  defendant  knew  of  existence  of 

first  wife.  29—664. 
"  presumption  where  several  persons  perish  by  same  calamity, 

29— 664-5. 
"  if  one  not  heard  from  for  seven  years,  presumed  to  be  dead, 

29—665. 
"  but  no  presumption  as  to  uhen,  during  seven  years,  he  died, 

29—665. 
"  mav  infer  death  before  termination  if  impending  danger  shown, 

29—665. 
"  sailor    wrote    before  commencing    contemplated    voyage,   and 

never  heard  from,  29 — 665. 
"  presumption  not  confined  to  any  class  of  persons,  29 — 665. 

"  if  had  fixed  abode  abroad  must  inquire  there,  29 — 665. 
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Survivorship — continued. 

"  husband  and  father  leaving,  presamed  dead  if  not  heard  from, 

29—665. 
"  wife  and  children  conveying  real  estate  of  husband  and  father, 

29—665. 
*^  if  any  knowledge  as  to  where  went,  must  inquire  there,  29 — 

665. 
"  when  heir  presumed  to  have  died  before  testator,  29 — 666. 

^  when  further  inquiry  as  to  death  directed,  because  parties  had 

interest  in  preventing  discovery  of  person,  and  who  charged 

with,  29—666. 


T. 

« 

Tele^prams.    See  Agreements. 

Title^  giving  apparent  authority,  29 — ^280-1. 

"      of  purchaser  from  fraudulent  vendee,  29 — ^298. 

^      if  fraudulent  vendee  sell  to  bona  fide  purchaser,  original  vendor  cannot 
follow,  29—702. 

See  Stockholders. 

Torts.    See  Abatement. 

Towns..   See  Municipal  Corporations. 

Trespass,  physician  ordering  small-pox  house  cleansed,  29 — 15. 

^  building  "  saggtni  "  over  land  of  adjoining  owner  for  want  of  sup> 

port,  29—246. 

See  Catrier. 

Trover.    See  CanHer. 

Trusts  and  Trustees,  moneys  received  by  public  officers  cannot  .be  followed, 

29—198. 
"  "  title  to  monevs  received,  in  officer,  and  remedy  on  bond, 

29—198.  ' 
trustee  cannot  purchase  trust  property,  29 — 198. 
one  cannot  purchase  from  another,  29 — 198. 
promoters  of  company  may  sell  to  it,  29 — 198. 
director  voting  for  own  benefit  liable  to  creditors*  corpo- 
ration, 29—199. 
subject  to  same  rules  as  trustees.  29 — 199. 
and  cannot  make  contract  for  own  benefit,  29 — 199. 
whether  may  contract  with  corporation  to  build  railway, 
29—199. 
^  "         agent  advanced  money  to  debtor,  who  gave  note  to  third 

person  and  agent  took  it,  no  fraud,  29 — 199. 
"  "  "  former  trustee  may  purchase  if  does  so  with  entire  fair- 

ness, 29—199. 
**  "if  trustee  sell  to  one  with  knowledge,  cestui  que  trust 

may  ratify  or  follow  property,  29 — 199. 
"  "  otherwise  as  to  purchaser  without  notice,  29 — 199. 

"  "         cesttti  que  trust  must  disaffirm  within  reasonable  time, 

29—200. 
"  "  when  suit  against  one  who  receives  money,  precludes 

remedy  a/rainst   others   with   whom   he  divided   the 
money,  29—200. 
"  "  liability  of  trusts  estates  for  debt  incurred  by  trustee, 

29—569. 
guardian  of  lunatic,  29 — 569. 
when  trustee  liablef  personally,  29 — 509. 
and  cestui  que  trust  not,  29 — 569. 
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Tnuts  and  Trustees — eontintisd. 
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those  dealing  with  trustees  do  so  on  individual  responsi- 
bility, 29—669. 

unless  authorized  to  do  so  on  credit  of  estate,  20 — 560. 

when  trustee  may  make  expenditure  a  charge,  20 — 569. 

must  do  so  at  creation  of  debt,  and  not  subsequently, 
29--569. 

or  must  assign  his  Hen  on  estate  for  reimbursement, 
29-^69. 

must  be  agreement  for  lien  on  estate,  29 — 569. 

not  sufficient,  gives  credit  on  faith  of  estate,  29 — 569. 

when  creditor  subrogated  to  lien  of  trustee  for  reimburse- 
ment, 29—569. 

trustee  entitled  to  reimburse  himself,  29 — 569. 

when  cannot  do  so  out  of  life  estate  after  death  of  life 
tenant,  29—569. 

when  and  for  what  can,  29 — 669. 

when  trustee  cannot  complain  that  judgment  should  luive 
been  against  him  personally,  29-^69. 


u. 

Ultra  Vires.    See  Municipal  Corporations, 

Usage,  one  not  bound  by  custom  unless  aware  of  it,  29 — 128. 

Usury.    See  Principal  and  Surety, 


V. 


Voluntary  Services.    See  Negligence — Physician, 


W. 


Wager.    See  Illegal  Agreements. 

Waiver,  mere  intent,  not  acted  on,  not  to  take  advantage  of  delay,  will  not 
change  legal  rights,  29 — 347. 
by  creditor  taking  agent's  note,  29 — 568. 

of  remedy  against  carrier,  by  suing  one  improperly  obtaining  delivery 
of  goods,  29—702. 

See  Parol  Evidence — Satisfaction, 

War,  effect  of  on  policy  of  insurance,  29 — 101. 

Warehouseman,  liability  for  erroneous  delivery,  29 — 700,  701-2. 

See  Carrier, 

Warrant,  complaint  need  not  be  sworn  to  before  magistrate  issuing  warrant, 
29—142. 
by  magistrate  to  be  '  *  backed  "  in  an  another  county,  29 — 340. 
if  not,  officer  arresting  trespasser,  29 — 340. 
to  take  before  magistrate  of  one  town,  and  took  before  one  of  another, 

29—840. 
if  prisoner  discharged  by  magistrate  In  county  where  arrested,  cannot 

be  again  arrested,  29 — 840. 
not  taken  before  magistrate  of  county  where  arrested,  but  before  one 
of  county  where  warrant  issued,  29 — 340. 
Warranty,  one  selling  instrument  invalid  for  want  of  authority,  no  warranty, 
29—352. 
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Warranty — continued. 

"         vrhen    agent  not   personallj  liable,  except  was  guilty  of  frand, 
29—704. 

See  Principal  and  Agent. 

Wharfage.    See  Municipal  Corporations. 

Willa,  devisee  is  a  party  and  not  a  witness,  20 — C44. 

*'      witnesses  must  be  competent  at  time  of  execution,  20 — 644. 
"      devise  on  condition  not  to  marry,  20 — 644. 
Witness,  liability  of  for  false  testimony,  20 — 642. 

"        to  will  must  be  competent  at  time  of  execution,  20 — 644. 
Work  and  Labor,  by  physician  attending  patient  in  hospital,  20 — 14. 

See  Agreements. 

Words,  ''ftn^ger  20— 162. 
"        ''maker  20—162. 

Writing,  when  writing  operates  as  lease,  20 — 34. 

"        when,  lease  on  acceptance  of  option  for  farther  term  operates  for 
further  term,  20—34. 

Wrongs,    See  AbaXtment. 
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